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1.  In  General 

2.  Order  of  Testimony 

3.  Objections  and  Exceptions  ;  Striking  Out  Evidence 

4.  Judicial  Notice 

5.  In  General 

6.  Judicial  and  Other  Records ;  Statutes  and  Laws 

7.  Miscellaneous 

8.  Presumptions 

9.  In  General 
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37.  In  General 
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-Agents  and  Other  Representatives 
-Privies  and  Former  Owners 
-Pending  Negotiations  for  Compromise 


86.  - 

87.  - 

88.  - 

89.  Confessions 

90.  Reputation  and  Character 

91.  Expert  and  Opinion  Evidence 

92.  In  General ;  Opinions  Based  on  Observation  or  Experience 

93.  Opinions  of  Expert  or  Skilled  Witnesses 

( 1 )  In  General ;  Qualifications 

(2)  Medical  Testimony 

(3)  Other  Expert  or  Skilled  Testimony 

(4)  Hypothetical  Questions 

94.  Witnesses 

95.  In  General 

96.  Competency 

97.  Refreshing  Recollection 

98.  Credibility 

(1)  In  General 

(2)  How  Attacked  Generally 

(3)  Attacking  on  Cross-Examination 

(4)  Contradictory  Statements  Elsewhere 

(5)  Impeaching  Own  Witness 

99.  Privilege 

100.  Examination 

(1)  Direct 

(2)  Cross-examination 

(3)  Redirect  and  Rebuttal 

See  also  Adverse  Possession  §  3;  Agency  §  15;  Appeal  to  Supreme 
Court  ;  Automobile  §  35 ;  Bills  and  Notes  §  23 ;  Charge  to  Jury 
§§  32,  35;  Contracts  §  46;  Corporations  §  22;  Criminal  Law 
and  Procedure  §  11 ;  Damages  §  20;  Fraud  §  15;  Fraudulent 
Conveyances   §    11;  Garnishment  §  6;   Highways  §  24; 
Homicide  §  2;  Husband  and  Wife  §  20;  Insurance  §  28; 
Libel  and  Slander  §  4:  Limitation  of  Actions  §  11; 
Master  and  Servant  §   13;  Negligence  §  24;  Pay- 
ment §  8;  Pleading  §  34;  Specific  Performance 
§  6;  Statute  of  Frauds  §  14;  Street  Railways 
§  13;  Trial;  Verdict;  Waiver  §   10;  Work- 
men's Compensation  S  30 


§  1.  In  General 

admissibility  of  evidence  is  a  matter  for  the 

court  to  decide,  11  C  463 
withdrawal  of  evidence  from  jury  on  ground 

of  its  insufficiency,  is  ground  for  new  trial, 

34  C  538 

act  requiring  stamp  on  certain  instruments  to 
be  used  as  evidence,  applies  only  to  federal 
courts,  35  C  240,  40  C  330 

questions  of  evidence  are  governed  wholly  by 
law  of  forum,  36  C  46 

inadmissible  evidence  is  never  made  admis- 
sible by  corroboration,  41   C  110 

party  has  right  to  prove  his  case  step  by  step; 
any  relevant  fact  if  excluded,  is  presumably 
injurious,  49  C  336 
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the  law  does  not  require  the  useless  repeti- 
tion of  the  same  testimony,  54  C  114 

evidence  admitted  is  presumed  to  have  been 
applied  to  its  proper  purpose,  55  C  46 

party  cannot  contradict  the  legal  effect  of  his 
admitted  acts,  58  C  368 

if  evidence  is  inadmissible  it  is  of  no  conse- 
quence that  court  rules  it  out  on  wrong 
principle,  58  C  442 

evidence  presumed  to  have  been  received  for 
proper  purpose,  where  offer  and  objection 
were  general,  60  C  373 

in  absence  of  any  finding  to  the  contrary, 

60  C  373 

new  trial  granted  if  erroneous  evidence  was 
considered  and  weighed  with  proper  evi- 
dence, 60  C  374 
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impossible  to  separate  and  trace  convic- 
tion to  the  proper  evidence,  60  C  374 
evidence  received  for  no  specific  purpose;  no 
error  if  admissible  for  any  purpose,  61   C 
202 
any  fact  logically  tending  to  prove  issues  and 
not  excluded  by  some  rule  is  admissible,  66 
C  156,  71  C  179,  81  C  1,  84  C  613,  85  C  160, 
486 
Legislature   may   give   greater   effect   to    evi- 
dence than  it  had  at  common  law,  66  C  163 
documents  seized  by  trespass  on  premises  of 

accused  admissible,  67  C  290 
where  admissibility  is  dependent  on  prelimi- 
nary question  of  fact,  judge  must  decide  it 
in  first  instance,  but  charge  jury  to  disre- 
gard evidence,  if  they  are  satisfied  that  pre- 
liminary fact  is  not  proved,  67  C  473, 
72  C  727,  84  C  571 
rules  of  evidence  generally  the  same  in  civil 

and  criminal  actions;  exceptions,  71  C  306 
party    cannot    make    evidence    for    himself; 
where  sued   on  note  claimed  to  be  forged 
by    his   wife,    he   cannot    prove    finding   of 
other  notes  forged  by  her,  73  C  470 
United    States    stamp    law   not    applicable   to 

evidence  in  State  court,  73   C  663 
right  of  court  to  examine  witness,  73  C  706 
administrative    boards    not    bound    to    follow 

strict  rules  of  evidence,  75  C  238 
evidence   offered   for   one   purpose   cannot  be 

used  for  another,  77  C  667 
court  should  be  vigilant  to  rule  out  inadmis- 
sible testimony,  78  C  115 
that   witness   is   a   foreigner   unfamiliar   with 
our  customs  may  appear  from  his  appear- 
ance on  the  stand,  79  C  301 
Supreme  Court  will  presume  evidence  admis- 
sible on  one  ground  to  have  been  admitted 
on  that  ground,  79  C  581 

so   where   evidence   inadmissible   in   chief 

but  admissible  in   rebuttal,  court  presumed 

it  to  have  been  again  offered  and  admitted, 

77  C  638 

law  of  evidence  is  law  of  procedure,  79  C  664 

it  is  the  duty  of  the  trial  court  to  pass  on  the 

admissibility  of  testimony,   80   C   509 
evidence   legally   admissible   need   not   be  al- 
ways admitted,  81   C  293 
a  so-called  fact  is  not  necessarily  admitted  or 
undisputed  under  rule  in  the  Practice  Book 
because  no  witness  contradicts  it,  81  C  359 
rules  of  evidence  are  rules  of  procedure,  and 

law  of  forum  controls,  81   C  433 
liability  to  cause  prejudice  against  other  par- 
ty as  ground  of  exclusion,  81  C  479 
conceding  a  material  fact  does  not  prevent  its 

proof,  82  C  33 
question  too  complicated  and  hypothetical  ex- 
cluded, 82  C  116 
no  error  in  admitting  evidence  of  a  claim  that 

is  disallowed,  82  C  281 
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court  must  consider  all  the  evidence  admitted 
for  all  the  purposes  it  is  offered  and 
claimed,  82  C  460 

to  consider  evidence  after  conclusion  is 
reached  and  then  to  reject  it  if  opposed  to 
conclusion  is  error,  82  C  460 

general  statements  in  historical  works  are  of 
little  value,  82  C  653 

the  selectmen,  in  establishing  lost  bounds,  act 
as  administrative  board  and  are,  therefore, 
not  bound  by  strict  rules  of  evidence,  83 
C  101 

evidence  that  prejudices  jury  without  throw- 
ing light  on  case  should  be  excluded,  83  C 
261 

admissibility  and  probative  force  distin- 
guished; admissible  evidence  may  be  of- 
fered for  improper  purposes ;  how  purposes 
determined,  84  C  67 

discretionary  not  to  strike  out  material  and 
relevant    evidence    though    not    responsive, 
84  C  153,  170 
when  impressions  or  conclusions  as  to  one's 

condition  can  be  claimed,  84  C  170 
question  of  identity  is  a  preliminary  question 
within   discretion  of  the  court;    reviewable 
if  unreasonably  exercised,  84  C  249,  86  C 
301 
evidence  should  not  be  a  surmise  or  conjec- 
ture, 84  C  401 
question    liable    to    mislead    witness,    confuse 
jury,  or  embodying  legal  conclusions  prop- 
erly excluded,  85  C  65 
no  error  in  admitting  evidence  made  compe- 
tent by  subsequent  testimony,  85  C  360,  88 
C  720 
one  who   by  his   own   improper   act   destroys 
legal  effect  of  certain  evidence  is  not  pre- 
vented from  proving  the   issue  from  other 
evidence,  85  C  680 
where  a  pleading  was  offered  in  evidence,  its 
exclusion  was  error  though  it  was  part  of 
the  files,  86  C  265 
court's  estimate  of  weight  and  value  of  evi- 
dence not  substituted  for  that  of  the  jury, 
86  C  282 
witness  can  state  age  and  number  of  defend- 
ant's   children    without    arousing    sympathy 
of  jury  and  thus  creating  prejudice,  86   C 
415 
attorney's    statement    as    to    what    evidence 
would   show   as   basis   of   admission ;    if   it 
does    not    show    claimed    fact,    motion    to 
strike  out  proper,  87  C  8,  90  C  126 
exclusion  of  evidence  offered  for  one  purpose 
cannot   be   attacked  because   it   might  have 
been  admissible  for  another,  88  C  548 
exclusion  of  evidence  not  cured  by  admitting 
deposition  on  rebuttal  when  one  defendant 
is   thus   deprived   of   his   defense   and   both 
defendants     from    giving    evidence    before 
trier,  89  C  201 
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evidence  that  excites  passion,  sympathy,  or 
judgment  of  jury  not  harmless,  89  C  405 

the  grounds  on  which  a  question  is  asked,  un- 
less obvious,  should  be  stated  to  court,  90 
C  382 

if  witness  speaks  a  foreign  language  and  uses 
a  phrase  that  may  have  two  meanings, 
interpreter  can  explain  both,  90  C  389 

■ understanding   of   person  to   whom   it   is 

spoken  of  no  significance,  90  C  389 

evidence  is  admitted  not  because  it  is  compe- 
tent but  because  it  is  not  incompetent,  90  C 
469,  91  C  1 

a  fact  is  not  necessarily  established  because 
it  is  not  contradicted;  it  may  be  so  improp- 
able  that  it  is  not  believed,  90  C  469 

rumor  in  a  community  may  become  a  materi- 
al fact,  90  C  552 

evidence  from  one  who  has  no  knowledge 
stricken  out,  91  C  431 

can  account  for  absence  of  important  witness, 
91  C  449 

litigant  cannot  be  compelled  to  limit  himself 
to  less  than  all  the  relevant  evidence  at  his 
command,  93  C  3 

admission  by  adversary  does  not  prevent 

offering  of  evidence  as  to  a  fact  in  issue, 
93  C  3 

that  evidence  otherwise  admissible  may  be 
misused,  no  ground  for  exclusion,  93  C  3, 
95  C  140 

in  prosecution  for  perjury,  prejudice  arising 
from  testimony  in  original  trial  should  be 
guarded  against,  93  C  3 

material  fact  in  plaintiff's  case  may  be  sup- 
plied by  defendant's  evidence,  95  C  431 

where  admissibility  depends  on  preliminary 
question  of  fact,  decision  of  trial  court  is 
rarely  reversed,  95  C  530 

if  evidence  ambiguous  in  nature,  court  can 
leave  meaning  with  jury,  95  C  732 

a  witness  may  testify  as  to  one's  feeling  for 
another,  as  love,  affection,  etc.,  96  C  595 

so  as  to  the  whole  range  of  mental  and 

moral  characteristics,  96  C  595 
-so  as  to  his  own  intent,  97  C  34 


that   testimony   may   be   improperly   used   no 

ground   to  exclude   it   if   admissible,   97   C 

181 
articles  seized  by  police  as  evidence  may  be 

retained   by   them  for   that   purpose,   97   C 

547 
plaintiff    is    entitled   to    benefit    of   favorable 

testimony  produced  by  defendant,  99  C  455 
effect  of  stipulation  as  to  certain  fact  made 

on  trial,  99  C  536 
practice  of  insuring  against  accident  so  com- 
mon that  jurors  may  be  expected  to  know 

of  it,  100  C  74 
and    allusion   to    subject   not   prejudicial, 

100  C  74 
question   as  to  use  of  evidence  admitted  for 

one    purpose    to    serve   another    practically 
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and  logically  the  same  as  though  offered 
for  latter  purpose,  100  C  91 

right  of  trial  court  to  order  plaintiff  to  sub- 
mit to  physical  examination,   103   C  267 

evidence  admitted  for  limited  purpose  can  be 
used  for  no  other,  103  C  647,  106  C  468 

disbelief  of  part  of  witness'  testimony  does 
not  preclude  acceptance  of  balance,  105  C 
539 

evidence  going  before  jury  without  objection 
is  entitled  to  be  considered  for  whatever  it 
is  worth  on  its  face,  106  C  120 

as    conviction   of   crime   not   within    rule 

permitting  it  to  be  shown  to  affect  credibil- 
ity, 106  C  120 

all  evidence  admissible  unless  shown  to  be 
incompetent,   106  C  423 

action  of  the  trial  court  in  reversing  its  rul- 
ings on  evidence,  held  not  to  have  confused 
the  jury,  106  C  677 

evidence  offered  on  one  count  may  be  used  in 
considering  another,  107  C  380 

not  admissible  because  shown  to  be  compe- 
tent, but  is  admissible  unless  shown  not  to 
be  competent,  107  C  536 

unless   excluded   by   some   rule,   any  fact 

logically  tending  to  aid  trier  is  admissible, 
107  C  536 

court  has  no  power  to  make  an  order  de  pos- 
session of  an  instrument  not  an  exhibit  in 
the  case,  107  C  574 

duty  of  trier  to  determine  most  credible  evi- 
dence where  witnesses  introduced  by  one 
party  testify  differently,   109  C   133 

deliberations  of  jury  in  arriving  at  verdict  not 
admissible,  109  C  460 

discretion  of  court  to  exclude  cumulative  evi- 
dence, 110  C  49 

question  properly  excluded  where  it  did  not 
appear  witness  had  basis  of  knowledge  on 
which  to  answer,  110  C  312 

rules  ordinarily  same  in  civil  and  criminal 
matters,  112  C  54 

that  evidence  is  inadmissible  for  one  purpose 
no  ground  to  reject  it  for  another  and 
proper  purpose,  113  C  457 

defect  in  sidewalk  admissible  as  corrobo- 
rative of  another  defect  though  former  not 
recited  in  notice  to  city,  113  C  457 

question  as  to  matter  which  may  or  may  not 
be  in  knowledge  of  witness,  properly  admit- 
ted if  qualification  "if  he  knows"  is  added, 
113  C  493 

evidence  bringing  to  light  new  and  independ- 
ent truth  is  not  cumulative,  though  bearing 
on  proposition  previously  advanced,  114  C 
102 

evidence  need  not  be  conclusive  to  render  it 
admissible,  114  C  114 

when  equitable  relief  is  demanded,  consider- 
able latitude  should  be  permitted  in  pres- 
entation of  evidence,  114  C  290 
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where  question  concerned  matter  which  al- 
ready had  been  covered,  trial  court  justi- 
fied in  excluding  it,  114  C  574 

use  of  word  "impression"  by  witness  with 
meaning  of  best  recollection  not  ground  to 
exclude  question,  114  C  711 

evidence  as  to  what  witness  understood  from 
a  conversation  inadmissible,  116  C  549 

all  evidence  in  case  must  be  considered  in  ar- 
riving at  verdict,  117  C  110 

in  habeas  corpus  for  custody  of  minors,  wider 
scope  in  admission  of  evidence  is  permitted 
than  in  ordinary  actions,  117  C  264 

but  usual  rules  of  evidence  not  ordinarily 

to  be  abrogated,  117  C  264 
-in    cases    where    relaxation    of   ordinary 


rules  is  imperative,  such  departure  demands 
cautious  discretion,  117  C  266 

evidence  is  to  be  considered  as  a  whole  and 
that  bearing  on  certain  element  should  not 
be  considered  by  itself,  118  C  37 

matters  of  substance  are  governed  by  law  of 
State  where  action  arose  but  matters  of 
procedure,  such  as  rules  of  evidence,  by  law 
of  forum,  119  C  101 

inadmissibility  of  evidential  fact  for  one  pur- 
pose does  not  render  it  inadmissible  for 
some  other  purpose  otherwise  proper,  120 
C  631 

statute  providing  that  certificate  of  appoint- 
ment of  commissioner  by  foreign  insurance 
company  as  attorney  for  service  of  process 
should  be  sufficient  evidence  of  his  author- 
ity, does  not  make  this  exclusive  method  of 
proof,  121  C  309 

great  latitude  allowed  compensation  commis- 
sioner in  admission  of  evidence,  122  C  353 

party  cannot  make  evidence  for  himself  by 
commenting  on  other's  failure  to  use  inad- 
missible material ;  nor  by  presenting  evi- 
dence of  such  failure,  122  C  376 

particularly  where  both  parties  have  ac- 
cess to  such  material,  122  C  376 

testimony  of  words  heard  through  speak-o- 
phone  not  rendered  inadmissible  because  of 
intervention  of  this  mechanical  means  of 
audition,  123  C  224 

where  admissibility  of  evidence  depends  on 
preliminary  question  of  fact  to  be  tried  by 
court,  its  decision  is  not  to  be  reversed  un- 
less in  case  of  manifest  error,  123  C  360 

in  finding  facts  favorable  to  party  court  not 
confined  to  testimony  offered  by  him  but 
may  gather  facts  from  that  of  his  opponent, 
123  C  459 

evidence  relevant  to  issues  and  excluded  by 
no  affirmative  rule  of  law  is  admissible,  125 
C  167 

§  2.  Order  of  Testimony 
no  proof  of  forgery  admissible  until  writing 
is  produced,  2  R  45 
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evidence  of  layout  must  be  accompanied  by 
proof  of  appointment  of  highway  commit- 
tee, 3  C  95 

authority  of  one  joint  defendant  to  bind  the 
rest,  must  first  be  proved,  3  C  197 

new  trial  not  granted  because  wrong  party 
allowed  to  open  and  close  testimony,  8  C 
254,  296 

time  and  order  of  admission  of  evidence  is 
discretionary  with  the  court,  11  C  152,  46 
C  463,  54  C  114,  57  C  506,  61  C  173 

this    discretion    should    always    be    exer-» 

cised  with  great  caution,  61  C  173 

in  general,  evidence  in  chief  must  -all  be  put 
in  at  one  time,  20  C  191 

but  the  rule  is  subject  to  the  discretion 

of  the  court,  20  C  191 

admission  of  evidence  not  strictly  in  rebuttal, 
after  close  of  principal  testimony,  is  in  the 
discretion  of  the  court,  31   C  40 

evidence  properly  admissible  in  chief,  may 
be  admissible  in  rebuttal  to  discredit  wit- 
ness, 44  C  448 

declarations  of  agent,  before  agency  proved, 
46  C  463 

evidence  improperly  excluded  in  chief  but 
admitted  later;  held  not  a  ground  of  error, 
50  C  250 

order  being  a  matter  of  discretion,  50  C 

250 

under  statute  party  ruled  against  could  in- 
sist upon  suspension  until  objection  was 
reduced  to  writing,  50  C  378 

mere  failure  to  admit  evidence  in  its  proper 
order,  is  no  ground  for  new  trial,  57  C  137 

where  defendant  admits  allegations  of  com- 
plaint and  specially  avers  a  defense,  he  is 
entitled  to  open  and  close,  59  C  44 

—how  far  this  right  is  discretionary  and 
so  not  reviewable,  quaere,  59  C  45 

question  as  to  ownership ;  testimony  that 
plaintiff  bought  property  with  her  own 
money,  held  inadmissible  after  defendant 
had  rested  case,  61  C  174 

as  it  was  part  of  plaintiff's  case  in  chief, 

61  C  175 

discretion  of  court,  and  review  of  rulings.  64 
C  481,  66  C  168,  72  C  138,  73  C  470,  78  C 
107,  83  C  429,  84  C  153,  86  C  320,  88  C  178. 
91  C  124 

discretion  in  admitting  acts  or  statements  of 
agents  before  agency  appears,  66  C  67,  72 
C  138,  75  C  73,  79  C  581 

or    where    agency    appears    prima    facie; 

wife  as  agent  of  husband,  75  C  260 
-but  agency  must  ultimately  be  shown,  68 


C  380,  73  C  696 
witness  should  be  given  opportunity  to  cor- 
rect his  testimony  in  view  of  denials  by 
others,  at  earliest  convenient  time;  discre- 
tion of  court,  66  C  168 
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discretion  in  admitting  evidence  subject  to 
proof  connecting  it  with  other  evidence,  66 
C  195,  85  C  360,  87  C  285 

discretion  in  admitting  acts  of  municipal  of- 
ficer before  proof  of  authority,  66  C  428 

discretion  in  admitting  formal  document  dur- 
ing argument,  giving  the  right  to  the  other 
side  to  reply,  69  C  440 

discretion  as  to  order  of  testimony  in  action 
for  conspiracy,  69  C  726 

discretion  in  admitting  hypothetical  question 
before  proper  basis  is  laid,  70  C  235 

discretion  in  admitting  in  rebuttal  evidence 
appertaining  to  the  case  in  chief,  71  C  599, 
73  C  704,  74  C  638,  77  C  399,  79  C  463,  82 
C  282,  83  C  429,  84  C  224,  88  C  177 

evidence  admitted,  subject  to  proof  by  other 
facts,  should  be  stricken  out,  if  these  are 
not  proved,  71  C  680 

State  may  show  that  empty  shells  correspond- 
ing with  bullet  found  in  body  of  dead  man 
were  found  in  room  of  accused,  without  any 
preliminary  proof,  74  C  649 

discretion  in  prosecution  for  conspiracy, 
State  may  prove  loss  of  customers,  and 
shooting  at  nonunion  men,  leaving  it  for 
jury  to  say  whether  these  were  due  to  con- 
spiracy, 77  C  228 

discretion  in  admitting  evidence  after  both 
sides  have  rested,   77  C  394 

discretion  in  admitting  evidence  before 
foundation  laid  upon  assurance  of  counsel 
that  it  will  be  connected  up,  81  C  23 

request  for  permission  to  recall  witness  after 
argument  of  motion  for  direction  of  ver- 
dict and  indication  by  court  of  intention  to 
grant  motion  rests  in  court's  discretion,  81 
C  388 

discretionary  to  admit  evidence  of  value  of 
goods,  assuming  them  to  be  new,  subject 
to  proof  of  latter  fact,  82  C  221 

discretionary  to  admit  evidence  in  rebuttal 
instead  of  in  chief,  82  C  282 

proof  of  contents  of  lost  instrument  ordina- 
rily follows  proof  of  execution,  but  re- 
verse order  admissible,  82  C  681 

proving  contents  of  lost  instrument  before 
proof  of  its  execution,  82  C  681 

can  exclude  question  for  time  being  without 
any  ruling  as  to  its  admissibility,  84  C  152 

evidence  proper  to  be  offered  in  chief,  may 
be  received  in  rebuttal,  84  C  224 

on  appeal,  evidence  admitted  prior  to  other 
evidence  that  will  show  its  materiality  will 
not  be  considered  unless  omission  of  re- 
quired evidence  appears  of  record,  85  C 
360 

court  has  discretion  to  vary  order  of  testi- 
mony, 85  C  513,  86  C  320,  88  C  178 

evidence,  admitted  subject  to  proof  to  connect 
it,  should  be  withdrawn  in  case  connection 
not  established,  87  C  286 


admission  on  assurance  of  counsel  that  nec- 
essary connection  will  be  forthcoming,  90  C 
126 

in  murder,  State  can  reopen  case  to  supply 
omitted  testimony,  90  C  126 

can  reopen  after  arguments  begun,  90  C 

147 

court  may  reopen  case  to  allow  witness  to 
change  testimony  after  his  attention  is  called 
to  its  effect  and  after  consultation  with 
others,  90  C  147 

order  in  which  evidence  of  representations  of 
defendants  in  collusion  with  each  other  is 
received,  discretionary,  91  C  124 

to  prove  representations  of  an  agent  must  first 
prove  his  agency,  96  C  448 

letter  may  be  admitted  before  proof  of  cor- 
porate authority  of  writer,  97  C  650 

admitting  exhibits  on  cross-examination,  98 
C  226 

admission  of  evidence  of  motive  in  criminal 
case  subject  to  connection  with  accused  not 
improper,  98  C  462 

is  within  discretion  of  trial  court,  98  C  814,  99 
C  201,  101  C  406,  103  C  454,  107  C  91,  110 
C  55,  116  C  144 

declarations  of  one  alleged  partner  before 
proof  of  partnership;  discretion  of  court,  99 
C  201 

court  to  determine  order  of  proof;  unless 

abused,  discretion  not  reviewable,  99  C  201 

if  testimony  of  earlier  condition  of  premises 
is  admitted  on  attorney's  promise  to  show 
continuance  and  this  not  done  it  should  be 
stricken  out,  100  C  73 

better  practice  to  begin  with  condition  in 

question  and  trace  back,  100  C  74 

within  discretion  of  court  to  allow  evidence 
on  rebuttal  concerning  a  matter  already 
covered,   100  C  281 

its  ruling  will  not  be  disturbed  unless  un- 
reasonable,  100   C  281 

whether  witness  shall  be  required  first  to 
state  source  of  information  or  may  give 
testimony  subject  to  motion  to  strike  out 
if  later  insufficient  basis  appears,  is  dis- 
cretionary, 100  C  542 

exclusion  of  evidence  offered  in  rebuttal  but 
not  rebutting  defendant's  case  proper, 
though  it  would  have  been  relevant  to 
plaintiff's  case  in  chief,  101  C  415 

order  of  testimony  rests  in  discretion  of 

court,  not  ordinarily  reviewable,  101  C  415 

court  may  hear  testimony  in  its  discretion 
during  final  argument,  101  C  513 

claimed  agent  cannot  testify  as  to  matters 
connected  with  the  agency  until  evidence 
of  the  relation  is  offered  or  promised,  104 
C  302 

discretion  of  trial  court  to  admit  evidence  up- 
on counsel's  promise  to  connect  it  up,  106  C 


99 


821 


§  2  Evidence 

evidence  of  acts  of  part  performance  must  pre- 
cede  evidence   of  an  oral   contract,    106   C 
243 
evidence  of  measurements  taken  four  months 
after  accident,  admissible  on  promise  to  con- 
nect up,  106  C  302 
admitting  evidence  of  injuries  subject  to  proof 
that  they  were  proximate  result  of  accident 
discretionary,  107  C  97 
where  evidence   as   to   position  of   cars   after 
accident  was  admitted  on  assurance  of  later 
evidence  to  show  they  had  not  been  moved 
and  this  was  not  forthcoming,  error  not  to 
strike  out,  108  C  191 
admitting  evidence  of  plaintiff's  earnings  be- 
fore   defendant's    negligence    within   discre- 
tion of  court,  108  C  734 
allowing    variations    from    logical    order    of 
proof  is  largely  for  convenience  in  forward- 
ing trial,   109  C  616 

: should  not  be  allowed  where  effect  is  to 

work  injustice,  109  C  616 
• permitting  defendant's  attorney  to  exam- 
ine   him    as    to    details    of    accident    when 
called  by  plaintiff  for  limited  purpose,  109 
C  616 

particularly  where  defendant  did  not  make 

him  his  own  witness  and  charge  did  not  ex- 
plain situation,   109  C  616 
prejudice  enhanced  where  defendant  per- 
mitted to  repeat  testimony  later  as  his  own 
witness,  109  C  616 
liberal  discretion  vested  in  trial  court,  and  its 
exercise   not   ordinarily   reviewable,    109   C 
618 
important  evidence  in  chief  discovered  during 
trial,   may  be   admitted   in   rebuttal,   110  C 
55 
before  evidence  of  terms  of  verbal  agreement 
under    Statute   of   Frauds    becomes    admis- 
sible, facts  to  take  it  out  of  statute  must  be 
shown,  112  C  427 
plaintiff  must  put  in,  in  first  instance,  entire 
evidence  on  matter  concerning  which  he  has 
burden  of  proof,   115  C  295 
question  asked  witness  by  plaintiff  on  rebut- 
tal   as    to    position    of    cars    properly    ex- 
cluded, 115  C  295 
established  practice  for  proponents  of  will,  to 
call  subscribing  witnesses  to  testify  to  men- 
tal capacity  of  testator,  rest  upon  this  prima 
facie  case  and  upon   rebuttal  produce  fur- 
ther evidence  if  they  desire,  115  C  724 
court  was   correct  in  admitting  testimony  of 
condition  of  binding  board  to  tar  walk  only 
at   point   where   witnesses   up   to   then   had 
testified  plaintiff  fell,  116  C  144 
independent  evidence  of  corpus  delicti  should 
be  introduced  and  court  satisfied  of  its  sub- 
stantial character  and  sufficiency  to  render 
confession    admissible    before    latter   is    al- 
lowed in  evidence,  116  C  691 
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evidence  held  properly  admitted  upon  prom- 
ise of  party  to  file  amendment  which  later 
was  filed,  116  C  729 

is  largely  in  discretion  of  court,  117  C  653 

court  may  receive  evidence  of  declara- 
tions of  agent  of  what  he  did  and  said  sub- 
ject to  subsequent  proof  of  authority,  117 
C  653 

in  trial  for  perjury;  production  of  evidence 
to  show  false  testimony  was  material,  119  C 
462 

within  discretion  of  court  to  open  case  dur-  , 
ing   argument   to    admit    evidence    showing 
contrary   statement   by   plaintiff  at   another 
hearing,   121    C  480 

in  petition  for  new  trial  for  newly  discovered 
evidence,  124  C  670 

order  of  proof  subject  to  exercise  of  liberal 
discretion  by  trial  judge,  124  C  671 

whether  court  will  permit  further  evidence 
after  close  of  testimony  in  case  is  matter  in 
its  discretion,  126  C  240 

if  by  inadvertence  or  mistake  failure  to 

introduce  available  evidence  threatens  mis- 
carriage of  justice,    it   may   permit   its   in- 
troduction at  any  time  before  case  decided, 
126  C  240 
-so  recall  of  plaintiff  during  argument  to 


jury,  to  testify  as  to  manner  she  was  walk- 
ing  when   injured,   to   supply   lack   of   evi- 
dence of  due  care, 1  properly  permitted,  126 
C  240 
-dissenting  opinion  that  defendant's  argu- 


ment and  court's  remarks  made  clear  to 
plaintiff  testimony  essential  to  save  her  case, 
126  C  243 

in  trial  for  criminal  conspiracy,  in  discretion 
of  court  to  permit  proof  of  statements  or  acts 
of  individuals  before  conspiracy  is  prima 
facie  established,  127  C  595 

so    testimony    may    be    admitted    which 

would  affect  certain-  defendants  only  until 
further   proof   had   been   made,    127   C   595 

permitting  defendant  to  resume  witness  stand 
after  completion  of  testimony  and  during 
argument  of  counsel,  matter  of  discretion, 
128  C  138 

cross-examination  of  witness  before  direct,  128 
C  174 

§  3.  Objections    and    Exceptions;    Striking 
Out  Evidence 

See  also  Appeal  to  the  Supreme  Court 

§  H 

new  trial  not  granted  for  untenable  objection, 

though  valid  objection  might  have  existed, 

18  C  250 
objection  to  evidence  must  be  specific,   18  C 

492 
general    objection   to   evidence   admissible   on 

some  ground,  or  in  some  part,  is  of  no  avail, 

22  C  584,  30  C  56,  40  C  363 


-objection   must  be   made  to   the    specific 


part  inadmissible,  26  C  309,  31  C  40,  32  C 
509,  35  C  577 

new  trial  not  granted  for  objection  to  man- 
ner of  proof  if  none  made  to  its  admis- 
sibility, 28  C  573 

general  objection  of  no  avail  if  evidence  be 
partly  admissible,  29  C  90 

or  be   admissible  for  any  purpose,  47   C 

287 

answer  not  responsive  to  question  objected  to; 
reception  held  no  error,  unless  new  objec- 
tion is  made,  31  C  40 

objection  to  evidence,  if  reserved  to  final  ar- 
gument and  then  passed  by,  is  waived,  32 
C  36 

objection  to  a  letter  partly  admissible  must  be 
specific,  32  C  509 

objection  to  question  on  cross-examination  as 
irrelevant  to  examination  in  chief,  must  be 
specifically  so  stated,  35  C  207 

court  not  bound  to  dissect  admissible  and 
inadmissible  evidence,  if  objected  to  as  a 
whole,  36  C  223 

court  may  receive  evidence  subject  to  be  ruled 
out  unless  connected  later  with  other  facts, 
41  C  27 

■ aliter,  under  what  circumstances,  41  C  65 

specific  objection  of  no  avail  if  objection  be- 
low was  general,  45  C  352 

under  statute  party  ruled  against  could  insist 
upon  suspension  of  proceedings  until  objec- 
tion was  reduced  to  writing,  50  C  376 

statute  de  exceptions  to  evidence,  construed, 
51  C  272 

statute  de  admissions  subject  to  objection, 
does  not  apply  where  received  provisionally 
with  reference  to  further  evidence  which 
counsel  promise  to  supply,  53  C  558 

error  cannot  be  claimed  when  evidence  ad- 
mitted was  not  objected  to,  54  C  93 

indorsement  by  adverse  counsel  that  it  should 
be  used  as  evidence  "subject  to  objections 
noted"  held  to  admit  inadmissible  matter 
where  no   objection  is  made,  57   C  564 

attorney    had    authority    to    make    such 

stipulation,  57  C  564 

admission  by  agreement  over  judge's  exclu- 
sion, and  subject  to  objection,  no  ground 
of  error,  65   C  69 

answer  of  witness  may  obviate  objection  to 
form  of  question,  65   C  98 

objection  based  on  fact  not  appearing  in 
evidence  fails,  65  C  554 

objection  to  admission  of  evidence  does  not 
raise  question  as  to  how  far  jury  may  con- 
sider it,  66  C  164 

duty  of  court  not  to  receive  evidence  subject 
to  objection  unless  both  parties  agree,  68 
C  55 

reception  without  agreement,  if  subse- 
quently excluded,  ground  for  new  trial  un- 
less error  harmless,  68  C  550 
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evidence  received  in  rebuttal  without  objec- 
tion is  before  the  court  for  any  proper  pur- 
pose, 68  C  575 

if  no  objection  made,  judge  need  not  charge 
as  to  admissibility,   72  C  39 

not  to  be  stricken  out  as  irresponsive,  if  ma- 
terial and  relevant,   72   C  305 

not  to  be  stricken  out  where  part  is  admis- 
sible and  objection  is  to  all,  73  C  588,  74  C 
153,  77  C  638 

in  case  of  a  deposition,  67  C  506 

too  indefinite  question  should  be  excluded ;  re- 
quest for  conversation,  where  its  relevancy 
does  not  appear,  74  C  431 

no  error  to  exclude  question  where  proper 
basis  not  laid,  though  basis  is  later  shown, 
74  C  443 

ground  of  objection  should  appear,  74  C  482, 
89  C  343,  93  C  329 

where  evidence  is  admissible  for  any  purpose, 
a  general  objection  fails,  75  C  68,  77  C 
84,  79  C  581,  70  C  530,  88  C  183 

it  is  no  error  to  admit  evidence  where  objec- 
tion to  it  is  not  sound,  though  it  is  objec- 
tionable on  other  grounds,  76  C  343,  77  C 
267,  83  C  547 

objection  need  not  specify  why  evidence  is 
incompetent,  or  what  better  evidence  there 
is,  77  C  462 

court  may  exclude,  without  objection,  79  C 
104 

questions  complicated,  argumentative,  remote, 
or  of  questionable  relevance  should  be  ex- 
cluded, 79  C  342 

objection  to  release  on  ground  that  it  does 
not  affect  particular  controversy  in  suit 
goes  to  its  weight,  not  its  admissibility,  79 
C  405 

if,  after  admission,  it  appears  to  have  been 
inadmissible,  court  should  grant  motion  to 
strike  out,  80  C  509,  83  C  642,  84  C  248, 
85  C  337,  86  C  709,  87  C  165,  88  C  177,  91 
C430 

objection  to  evidence  is  proper  way  to  take 
advantage  of  rule  that  acts  done  by  agent 
must  be  so  alleged,  81  C  492 

if  evidence  excluded  for  want  of  preliminary 
proof,  should  be  so  stated,  81  C  642 

a  judge  who  has  taken  fragmentary  notes  of 
claims  of  counsel  may  state  these  claims  in 
a  subsequent  dispute,  82  C  59 

discretionary  to  exclude  hypothetical  and  com- 
plicated question,  82  C  116 

when  objections  must  be  taken  at  time  de- 
ponent testifies,  83  C  65 

rulings  on  evidence  of  slight  importance  or 
within  discretion  of  court  not  grounds  for 
new  trial,  83  C  183 

failure  to  object  to  evidence  or  have  it 
stricken  out  is  waiver  of  one's  right  on  ap- 
peal, 83  C  635 

one  of  the  accused  objected  to  evidence  taken 
at  a  previous  hearing  because  he  had  not 
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been  confronted  by  the  witnesses ;  its  admis- 
sion, with  instruction  that  it  be  considered 
in  regard  to  the  other  accused  but  not  the 
one  objecting,  held  no  error,  84  C  223 

evidence  that  comes  in  without  objection, 
though  inadmissible,  to  be  considered,  84  C 
265 

no  harm  done  generally  by  leaving  imma- 
terial and  irrelevant  matter  in  pleading  and 
objecting  to  evidence  on  trial,  85  C  395 

on  motion  to  strike  out  evidence,  court's 
statement  "allow  it"  is  sufficient  to  indicate 
that  motion  is  granted,  85  C  513 

objection  to  witness's  former  statement  before 
coroner  on  the  ground  that  exact  quotation 
should  be  used,  not  well  taken,  86  C  83 

if  evidence  admitted  for  what  it  is  worth 
later  appears  to  be  worth  nothing,  can  be 
stricken  out,  86  C  709 

when  proper  to  admit  evidence  on  attorney's 
statement  as  to  what  it  would  show,  87  C  8 

evidence  admitted  with  understanding  that  it 
will  be  made  relevant  must  be  made  so  or 
withdrawn  by  the  court,  87  C  286 

if  purpose  for  admitting  evidence  improper, 
no  error  to  exclude  it  though  admissible 
on  other  grounds,  88   C  548 

reason  for  requiring  exception  to  ruling  on 
evidence  for  purpose  of  appeal,  89  C  49 

grounds  of  objection  to  evidence  should  be 
stated  at  the  time,  89  C  344 

admitting  testimony  with  remark  that  attor- 
ney could  ask  the  question  if  he  thought  it 
would  help  his  case,  90  C  94 

only  objections  made  on  trial  can  be  consid- 
ered on  appeal ;  if  whole  letter,  objected  to 
as  irrelevant,  is  properly  admitted,  irrel- 
evancy of  portions  of  it  cannot  be  taken  ad- 
vantage of  on  appeal,  90  C  126 

grounds  for  which  question  is  asked  should 
be  stated;  if  not,  no  error  in  excluding  it, 

90  C  382 

repetition  of  same  question  to  same  witness 
once  answered  may  be  excluded,  90  C  382 

evidence  admitted  not  because  it  is  compe- 
tent, but  because  it  is  not  shown  to  be  in- 
competent, 90  C  469,  91  C  1 

exceptions  should  be  made  to  rulings  or  mo- 
tion to  strike  out,  90  C  550 

if  objection  is  not  made  when  the  opportunity 
offers,  motion  to  strike  out  comes  too  late, 

91  C  124 

failure  to  show  ground  of  objection  to  evi- 
dence or  ruling  excluding  it  prevents  its 
being  held  error,  91  C  431 

not  objecting  to  evidence  at  proper  time  con- 
stitutes a  waiver,  91  C  493 

that  repetition  of  admissible  evidence  may  be 
misapplied  by  jury  no  grounds  for  exclud- 
ing it,  93  C  4 

question  not  reviewable  on  appeal  unless  ex- 
ception is  taken,  93  C  328 
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motion  to  strike  out  must  specify  particular 
evidence  and  state  grounds,  93  C  328 

court  can  reverse  its  own  ruling  and  with- 
draw evidence  of  its  own  motion,  95  C 
500 

frankness  of  court  in  stating  that  its  ruling 
was  questionable  not  ground  of  error,  95  C 
503 

where  question  is  excluded  as  leading,  exam- 
iner can  get  his  information  by  changing 
form  of  question,  95  C  521 

motion   to   strike   out   hearsay   statement   ad-  , 
mitted    without    objection    comes    too    late 
after     evidence     is     all     in;     should     state 
grounds,  96  C  429 

ground  of  objection  must  be  stated  or  ruling 
is  not  reviewable,  98  C  225 

objection  must  be  specific,  99  C  279 

thus  as   to  form   of  question  directed  to 

impeachment  asking  as  to  character  of  wit- 
ness  rather  than  his   reputation,  99  C  279 

objection  is  proper  way  to  take  advantage  of 
failure  to  allege  act  to  have  been  done  by 
agent,  99  C  644 

where  motion  to  strike  out  bit  of  hearsay 
evidence  was  not  made  till  sometime  later 
and  witness  had  gone  it  was  properly  de- 
nied, 100  C  64 

where  evidence   of  condition   is  admitted 

on  promise  of  counsel  to  show  its  continu- 
ance and  this  not  shown  evidence  should  be 
stricken  out,  100  C  64 

where  on  cross-examination  expert  ad- 
mits that  he  had  in  mind  results  of  per- 
sonal examination  in  answering  hypotheti- 
cal question,  answer  not  to  be  stricken  out, 
100  C  64 
-as  it  does  not  appear  that  his  own  exam- 


ination affected  answer,  100  C  64 
-if   it    had,    reframing    of   question   would 


have  been  justified,  100  C  64 

ruling  not  appealable  unless  exception  tak- 
en, 100  C  492,  101  C  439 

where  hearsay  is  admitted  without  objec- 
tion, it  becomes  and  remains  evidence  in 
the  case,   105  C  350 

ground  of  objection  made  to  the  admission 
of  evidence  must  appear  in  the  record,  105  C 
625 

no  appeal  from  rulirtg  on  evidence  unless  ob- 
jection or  motion  to  strike  out,  106  C  260 

unless  objection,  motion  to  strike  out,  or  re- 
quest to  charge  be  made,  admission  of  evi- 
dence not  assignable  error,  106  C  345 

waiver  by  failure  to  object  to  proof  of  facts 
within  general  issues  but  not  within  specific 
statement  filed,  107  C  484 

evidence  must  be  stricken  out  when  promise 
to  connect  it  up  is  not  fulfilled,  108  C  191 

on  appeal,  questions  are  tested  on  basis  of 
claimed  purpose  for  which  offered  on  trial, 
109  C  305 


if  evidence  is  excluded  wfien  offered  for  par- 
ticular purpose,  that  it  might  have  been 
admitted  for  another,  nil  sig.,  Ill  C  342 

where  purport  of  objection  is  that  defense, 
to  support  which  evidence  is  offered,  is 
invalid  and  demurrer  to  it  has  been  over- 
ruled, evidence  is  admissible,  111   C  383 

Jf  no  ground  of  objection  stated,  evidence  will 
not  be  held  inadmissible  for  reasons  sub- 
sequently developing,  111  C  410 

exception  to  exclusion  should  state  sufficient 
facts  to  make  relevancy  of  evidence  appear, 

113  C  217 

that  evidence  is  inadmissible  for  one  purpose, 
not  sufficient  ground  to  exclude  when  of- 
fered for  a  proper  purpose,  113  C  458 

general  objection  to  examination  of  witness 
that    it    was    cross-examination,    improper, 

114  C  249 

if  any  questions  subject  to  this  objection, 

it  should  be  addressed  to  them,  114  C  249 

a  motion  to  strike  out  must  indicate  testi- 
mony with  certainty,  115  C  92 

correctness  of  ruling  is  determined  by  situa- 
tion when  evidence  is  offered,  115  C  226 

if  defects   later   appear,   motion  to  strike 

out  should  be  made,  115  C  226 

correctness  of  ruling  determined  on  basis  of 
objection  made  at  trial  though  broader 
grounds  are  claimed  on  appeal,  115  C  726 

where  bearing  of  evidence  offered  is  not  clear 
and  record  does  not  disclose  that  claims 
made  on  appeal  were  advanced  on  trial, 
no  error  will  be  found  in  excluding  it,  116 
C  135 

where  no  exception  was  taken  to  files  of  Su- 
perior Court  presented  to  court,  it  cannot 
be  claimed  that  court  erred  in  inspecting 
them,  116  C  375 

where  no  ground  for  objection  to  question 
was  given  in  trial  court,  and  reason  urged 
on  appeal  was  not  urged  in  trial  court, 
it  will  not  be  considered,  116  C  389 

where  evidence  of  injuries  is  admitted  subject 
to  subsequent  evidence  relating  them  to  ac- 
cident and  such  evidence  is  not  offered, 
proper  action  is  motion  to  strike  out,  117  C 
689 

unless  matter  called  to  attention  of  trial 

court,  not  error  for  it  not  to  instruct  jury 
to  disregard  evidence  where  connection  not 
shown,   117  C  689 

where  no  motion  to  strike  out  and  no  ruling 
made  on  any  specific  question,  ruling  of 
referee  excluding  further  examination  along 
certain  line  not  error,  118  C  332 

no  exception  required  to  take  advantage  on 
appeal  of  action  of  court  in  proceeding  with 
trial  in  absence  of  counsel,  121  C  366 

where  party  purposely  withheld  objection  to 
question  until  answer  made  and  then  moved 
to  strike  it  out,  motion  properly  denied,  123 
C  378  • 
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proper  way  to  take  advantage  of  rule  of  plead- 
ing which  requires  that  act  done  by  known 
agent  should  be  so  stated,  is  to  object  to 
evidence,  124  C  501 

rule  that  objection  must  be  made  before  an- 
swer given  to  be  reasonably  applied;  ob- 
ject of  rule,  124  C  679 

if  answer  follows  question  so  rapidly  that 

no  opportunity  to  make  objection,  duty  of 
court  to  entertain  it  when  thereafter 
promptly  made,  124  C  679 

court   properly   sustained   objection   made 

after  answer  to  question  which  was  im- 
proper rebuttal,  where  objecting  party  was 
not  "gambling  on  the  answer,"  124  C  679 
-where    motion    to    strike    out    should    be 


made,  124  C  684 

specific  objection  to  documentary  evidence 
not  made  in  trial  court  not  available  on 
appeal,  125  C  103 

where  it  later  appeared  that  testimony  of  wit- 
ness reading  written  statement  was  inad- 
missible, motion  to  strike  out  should  be 
granted,  125  C  321 

court  justified  in  not  ruling  upon  evidence  on 
basis  of  claim  briefly  stated  in  course  of 
long  argument  addressed  to  other  claims, 
126  C  320 

ruling  not  considered  where  no  exception  tak- 
en, 126  C  391 

objection  that  testimony  not  admissible  at 
all  is  not  basis  for  claiming  that  it  should 
be  restricted  in  certain  manner,  127  C  603 

stipulation  that  objection  made  by  one  de- 
fendant would  avail  all  does  not  include  sit- 
uation where  statements  were  clearly  ad- 
missible as  to  some  of  defendants,  127  C 
603 

opinion  expressed  by  executor  that  all  insti- 
tutions on  list  were  charitable  as  distin- 
guished from  benevolent,  though  it  came 
in  without  objection,  not  sufficient  for  find- 
ing to  this  effect  in  absence  of  testimony  as 
to  its  basis,  128  C  646 

while  inadmissible  hearsay  was  included  in 
testimony,  court  did  not  err  in  hearing  it 
in  absence  of  proper  objection,   128  C  688 

general  objections  to  testimony  will  not  avail 
on  appeal  if  evidence  is  admissible  for  any 
purpose,  129  C  386 

§  4.  Judicial  Notice 

§  5.  In   General 

all  courts,  original  or  appellate,  will  take  ju- 
dicial notice  of  laws  by  which  they  are 
created,  35  C  74 

Supreme  Court  may  take  judicial  notice  of 
matters  of  common  knowledge  and  infor- 
mation, 67  C  316 

appertains  to  all  courts,  even  on  appeal,  73  C 

m  720,  80  C  493 

judicial  notice  is  superior  to  evidence,  92  C 
551 
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nature  of,  94  C  9,  95  C  709 

all  courts  may  take,  94  C  9 

compensation  commissioner  may  take,  94  C  9 

what  the  court  could  take  judicial  notice  of 
may  be  taken  advantage  of  by  demurrer  as 
though  it  were  pleaded,  95  C  702 

judicial  notice  as  obviating  necessity  of  plead- 
ing foreign  law,  103  C  505,  106  C  684 

nature  of  judicial  notice,  115  C  38 

of  such  things  as  are  of  common  knowledge ; 
takes  place  of  proof  and  is  superior  to  evi- 
dence, 125  C  219 

principle  not   available  to  establish  stop- 
ping distance  of  automobile  with  precision 
and  exactitude,  125  C  219 
-examples  of  to  what  extent  it  may  be  tak- 


en, 125  C  226 

takes  the  place  of  proof,  126  C  614 

two  classes  of  matters  of  which  court  may 
take  notice;  when  evidence  must  be  intro- 
duced to  provide  court  with  means  of  as- 
certaining them ;  in  jury  case  such  evidence 
would  be  offered  in  its  absence,  126  C  614 

matter  of  judicial  notice  should  be  called  to 
court's  attention  in  course  of  presenting  evi- 
dence so  that  adverse  party  may  have 
chance  to  contradict  or  explain  it ;  partic- 
ularly time  of  superseded  pleading,  126  C 
614 

source  of  information  should  be  read  into 

record  or  marked  as  exhibit,  126  C  614 

or  if  court  refuses  to  take  notice  of  mat- 
ter, it  should  be  marked  for  identification, 
126  C  615 
-in  jury  trial  court  may  cause  matter  to 


be  submitted  to  jury  either  by  reading  into 
record  or  marking  as  exhibit  or  placing  it 
before  them  in  charge ;  in  this  case  court 
need  not  admit  as  evidence  source  from 
which  it  was  derived,  126  C  615 
— in  this  event,  superseded  pleading  claimed 
as  an  admission  need  not  be  offered  in  evi- 
dence, 126  C  615 

—Judicial  and  Other  Records;  Stat- 


§  6. 

utes  and  Laws 

seal  of  foreign  sovereign  country  is  judicially 

noticed,  2  C  89 
seal  of  Court  of  Admiralty  proves  itself,  3  C 

181 
reports   of  judicial   decisions   of  other   States 

and  countries  judicially  noticed  under  stat- 
ute,  15  C  550 
state  reports  conclusive  as  to  the  laws  of  the 

jurisdiction  from  which  they  come,  18  C  370 
city  charter  on  sewer  appeal,  35  C  74 
courts  may  take  judicial  notice  of  records  and 

files   in   another   suit  between   same  parties 

in  same  court,  59  C  252 
of  municipal  charter,  69  C  390,  81  C  229 
court  takes  judicial  notice  of  special  act,  69  C 

650,  78  C  2 
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court  takes  judicial  notice  of  general  statute 
under  which  party  makes  claims,  73  C  181 

seals  of  notaries  public  and  United  States  con- 
suls, 73  C  589 

interlocutory  judgments  in  same  action,  74  C 
11 

contents  of  volume  of  engrossed  bills  of  Gen- 
eral Assembly,  77  C  257 

statutes  of  another  State,  81   C  152 

Supreme  Court  will  notice  foreign  statute 
overlooked  by  trial  judge,  81  C  164 

of   all   matters   apparent   on   the   record  of   a  • 
cause ;  date  of  perfecting  appeal,  83  C  677 

that  accused  in  criminal  case  was  acquitted  on 
ground  of  insanity  on  a  review  of  a  judg- 
ment holding  his  attorney  in  contempt  for 
acts  done  at  a  preliminary  hearing,  84  C  82 

of  statutes  in  statute  books  of  foreign  States, 

87  C  248,  93  C  46 
of  both  the  general  and  special  laws  of  this 

State,  88  C  677 

judicial  decisions  of  other  States,  93  C  46 

allotment  of  judges  of  Superior  Court,  97 
C  554 

of  what  foreign  seals  courts  will  take  notice, 
99  C  267 

does  not  extend  to  orders  of  municipal  health 
board,  100  C  101 

judicial  notice  by  statute  of  statutes  and  deci- 
sions of  other  States,  103  C  503 

by  Supreme  Court  of  terms  of  validating 

acts,  104  C  581 

printed  statutes  and  decisions  of  other  States 
may  be  judicially  noticed,  106  C  683 

of  terms  of  city  charter,  109  C  242 

of  terms  of  trust  appearing  in  another  case 
before  Supreme  Court  involving  same  sub- 
ject-matter, 110  C  215 

by  Supreme  Court  of  records  and  briefs  when 
same  case  was  before  it  at  another  term, 
112  C  161 

by  Supreme  Court  of  record  in  another  appeal 
involving  same  matter  coming  before  it  at 
same  time,  112  C  396 

court  will  not  take  judicial  notice  of  city  or- 
dinances, 113  C  44 

judicial  notice  will  be  taken  of  regulations 
of    public    utilities    commission,    113    C    408 

basis  of  judicial  notice,  113  C  415 

not  taken  of  orders  of  health  board,  113 

C  415 
-nor  of  ordinances  of  a  city,  113  C  415 


of  statutes  of  another  State,  114  C  74 

Superior  Court  can  take  judicial  notice  of 
files  in  another  suit  formerly  pending  in 
that  court  between  the  parties,  115  C  36 

files  of  Superior  Court  may  be  subject  of  ju- 
dicial notice  by  Supreme  Court,   115   C  36 

court  in  its  discretion  properly  took  judicial 
notice  of  files  of  Superior  Court  de  similar 
fraudulent  real  estate  transactions  by  de- 
fendants to  one  in  suit,  116*  C  375 


taken  of  records  and  briefs  of  previous  ap- 
peals in  same  case,  117  C  501 

taken  of  Massachusetts  decisions  that  viola- 
tion of  statute  not  negligence  per  se,  118  C 
156 

taken  of  term  of  Superior  Court,  118  C  417 

properly  taken  of  Home  Owners'  Loan  Act, 
120  C  252 

properly  taken  of  file  in  earlier  case,  125  C 
85 

but   this   does   not   mean   court   may  use 

every    statement    as    though   facts    were   in 
evidence,  125  C  89 
-statement  in  committee  report  as  to  un- 


true testimony  of  defendant  should  not  have 
been  taken  into  consideration,  125  C  85 

Superior  Court  can  take  judicial  notice  of  file 
and  records  in  another  suit  formerly  pend- 
ing in  that  court  between  parties,  126  C  214 

files   of   Superior   Court   may   be   subject 

of  judicial  notice  by  Supreme  Court  at  its 
discretion,  126  C  214 

trial  court  may  take  judicial  notice  of  all 
papers  forming  part  of  file ;  also  Supreme 
Court,  126  C  614 

of  conviction  for  indecent  assault  and  appeal, 
in  rape  case,  128  C  323 

Supreme  Court  will  not  take  judicial  notice  of 
public  document,  evidential  in  its  nature, 
where  matter  would  involve  it  in  determi- 
nation of  issue  of  fact,  129  C  79 

Supreme  Court  took  judicial  notice  of  files  of 
Superior  Court,  129  C  516 

§  7.  Miscellaneous 

in  what  county  a  particular  town  lies  will  be 

judicially  noticed,  25  C  50 
court    cannot    substitute    statutory   action   for 

common-law  action  misconceived,  41   C  301 

time  sun  sets,  in  cases  of  burglary,  will  be 
judicially  noticed,  47  C  180 

in  absence  of  testimony  the  law  notes  the 
running  of  interest  on  principal  due,  56  C 
114 

court  will  take  judicial  notice  that  the  poor 
will  always  be  among  men,  57  C  284 

of  meaning  of  policy  playing,  60  C  102 

courts  may  take  judicial  notice  of  the  fact  of 
an  election,  61   C  359 

but  never  of  a  result  until  some  declara- 
tion is  made,  61  C  359 

that  street  railway  is  a  common  carrier,  65  C 
214 

existence  and  dangerous  nature  of  disease  of 
peach  yellow,  69  C  123 

meaning  of  words  of  trade  mark,   70  C  535 

that  names  of  parties  are  those  of  an  English- 
speaking  race,  70  C  599 

opening  of  great  railroad,  72  C  194 

laws  and  usages  of  Congregational  societies, 
73  C  719 

human  nature  and  men's  motives,  74  C  68 
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use  and  nature  of  "circulating  pipe"  in  heat- 
ing apparatus,  74  C  418 
that   rate   of   interest   on    securities   exceeded 
certain  percentage  in  certain  year,  74  C  469 
mortality  tables,  75  C  548,  96  C  490 
that  great  grain  fields  of  the  country  lie  west 

of  the  Hudson,  77  C  104 
custom  of  Governor  to  be  at  seat  of  govern- 
ment during  legislative  session,  77  C  261 
effect  of  epilepsy,  78  C  244 
common  meaning  of  words,  78  C  534 
that   principles    of   an   association   make    it   a 
union,  78  C  633 

nature  of  rights  and  duties  of  hospital  existing 

under  state  laws,  79  C  585 
day  of  the  week  and  month ;  of  the  hours  of 

sunrise  and  sunset,  81  C  489,  85  C  620,  92 

C  551 
meaning  of  "caboose,"  82  C  575 
of  coincidence  of  days  of  the  week  with  those 

of  the  month  and  year,  83  C  134,  92  C  551 
that  air  can  be  compressed  by  falling  water, 

and  the  water  power  thus  transmitted  to  a 

distance,  83  C  562 

facts  of  history  surrounding  organization  of 
Connecticut  River  Company,  84  C  304 

of  lower  court's  practice  in  taking  bonds,  84 
C  458 

not  all  soldiers  in  Civil  War  reside  in  Con- 
necticut, 85  C  344 

cannot  take  notice  that  franchise  of  street  rail- 
way authorized  construction  in  front  of  a 
particular  piece  of  property,  85  C  401 

that  street  cars  can  be  stopped  ordinarily  in 

less   than   one   hundred   twenty   feet,   86   C 

449 
that  scarlet  fever  and  scarlatina  are  infectious, 

86  C  678 
character  and  course  of  river,  nature  of  vil- 
lage upon  it,  and  effect  of  floods,  87  C  204 
that  certain  public  laws  have  been  repeatedly 

acted  upon  by  state  officials,  87  C  554 
judicial  notice  taken  of  a  banking  custom,  88 

C  186 
of  a  scheme  for  a  general  sewer  system,  91 

C  101 
dictionary  definitions,  91  C  437 
whether  possible  to  authenticate  old  paintings 

and    engravings    not    a   subject   of   judicial 

notice,  91  C  554 
that   tin   roofs   and   nails   take   some  time   to 

rust  and  wood  to  rot,  93  C  607 

of  a  general  increase  in  rents,  93  C  634 
scientific    authorities    as    to    relative    danger 

from    lightning    when    under    tree    and    in 

house,  94  C  9 
common    use   of   "silent   policeman"   at   street 

intersection,  94  C  690 

of  practice   of   automobile    owners   to   insure 

against  accidents,  95  C  116 
of  common  practice  to  sell  space  in  cars  and 

stations  for  advertising,  95  C  703 
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it  is  common  knowledge  that  objects  partake 
of  color  of  their  surroundings  in  certain 
cases ;  failure  to  see  a  dirt  pile  at  night,  96 
C  1 

annuity  tables,  96  C  472 

custom  of  towns  to  hold  election  of  officers 
at  some  voting  place  and  then  to  adjourn 
to  town  hall  for  other  business,  97  C  628 

ethics  of  police  departments  not  subject  to 
judicial  notice,  102  C  708 

to  charge  that  police  officer  who  is  found  un- 
truthful loses  all  usefulness  is  unwarranted 
exercise  of  judicial  notice,  102  C  711 

custom  of  ancient  church  societies  to  locate 
their  buildings  in  nontravelled  portion  of 
highways  may  be  considered  in  action  in- 
volving title  to  land,  103  C  332 

courts  may  use  their  general  knowledge  of 
the  reasonable  value  of  attorney's  fees ;  not 
bound  by  expert,  107  C  380 

that  land  in  certain  town  is  outside  any  city, 
107  C  591 

court  does  not  take  notice  of  evaporation  and 
soakage  of  stored  liquor,  108  C  659 

of  what  "gas  filling  station"  consists,  109  C 
426 

of  facts  relevant  to  whether  public  utilities 
commission  should  have  ordered  removal  of 
grade-crossings,   111   C  643 

such  as  general  financial  condition  of  rail- 
road and  its  limits,  111   C  643 

of  distance  car  travelling  at  certain  speed 
could  be  stopped,  112  C  98 

judicial  notice  taken  of  distance  of  city  from 
New  York  and  that  there  are  daily  mails 
between,  114  C  14 

arbitrators  not  bound  by  strict  rules  of  law ; 
may  take  notice  of  usages  of  trade  without 
direct  evidence,  114  C  425 

fact  that  blowing  out  of  tire  may  cause  auto- 
mobile to  overturn,  114  C  476 

of  accepted  mortality  tables,  115  C  279 

taken  of  characteristics  of  motor  vehicle  junk 
business  or  junk  yard,  116  C  458 

judicial  notice  may  be  used  to  supplement 
statutory  definition  in  determining  consti- 
tutionality of  law,  116  C  465 

that  through-traffic  upon  main  highway  has 
rendered  property  less  desirable  for  resi- 
dential purposes,  117  C  183 

taken  by  trial  court  of  depression,  118  C  396 

it  is  a  matter  of  common  knowledge  that 
sudden  blow  causing  unconsciousness  de- 
stroys more  or  less  completely  clear  recol- 
lection of  preceding  events,  120  C  683 

that  water  can  serve  as  carrier  of  disease 
germs  to  one  drinking  it,  123  C  499 

■ but  what  conditions  essential  to  destruc- 
tion of  such  germs  in  water  of  flowing 
stream,  is  not  subject  for  judicial  notice, 
123  C  499 
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principle  not  available  to  establish  stopping 
distance  of  automobile  with  precision  and 
exactitude,  125  C  219 

that  a  painted  white  line  reflected  white  only 
in  a  white  light  and  not  in  red  and  blue 
beams  not  a  matter  of  such  common  knowl- 
edge and  authoritatively  settled  as  to  be 
proper  subject  of,  125  C  610 

judicial  notice  taken  of  purposes  and  nature 
of  well-known  charitable  institutions,  128 
C  641 

Supreme  Court  took  judicial  notice  of  fact 
that  distance  between  two  towns  in  state  is 
considerable  and  that  conditions  affecting 
wages  differed,  129  C  236 

Supreme  Court  took  judicial  notice  of  method 
of  paying  state  officers,  129  C  271 

§  8.  Presumptions 

§  9.  In  General 

nature  and  effect,  65  C  284,  66  C  238,  69  C 
199,  71  C  400,  74  C  705,  77  C  288,  80  C  522, 
82  C  640,  83  C  119,  85  C  156,  168,  196,  86 
C  677,  95  C  556 
presumption  of  law  and  of  fact,  76  C  200 
presumption  serves  the  purpose  of  evidence 
in  making  out  a  prima  facie  case,  85  C  596 

ex  diuturnitate  temporis  omnia  praesumuntur 
rite,  85  C  601 

has  basis  in  common  experience  or  probabil- 
ity or  in  policy  and  convenience,  86  C  677 

one  need  not  disclose  a  matter  that  other  party 
is  presumed  to  know,  90  C  261 

effect  of  presumption,  93  C  442 

basis  of  presumption  is  facts  of  universal 
knowledge,  95  C  556 

a  presumption  which  has  been  overcome  by 
evidence  cannot  aid  a  litigant,  97  C  713 

a  presumption  of  law  is  not  itself  evidence 
and  has  no  probative  effect,  99  C  108 

requires  other  party  to  go  forward  with 

his  evidence,  99  C  10S 

prima  facie  evidence   distinguished,  99  C   110 

if  issue  raised  on  matter  as  to  which  statute 
creates  rebuttable  presumption  court  must 
hear  evidence  and  determine  fact,  105  C  74 

legal  presumption  distinguished  from  rule  of 
reasoning  based  on  inference  of  fact,  108  C 
271 

tract,  109  C  507 

presumption  is  not  evidence  but  obviates  ne 
cessity  of  producing  evidence,  109  C  510 

nature  and  function  of  rebuttable  presump- 
tions discussed,  118  C  58 

distinction  between  that  rebutted  by  pro- 
duction of  substantial  countervailing  evi- 
dence and  that  rebutted  only  when  party 
has  proven  certain  circumstances,  118  C  58 

latter    is    situation    where    circumstances 


involved  in  issue  are  peculiarly  within 
knowledge  of  party  and  his  power  to  bring 
them  before  court,  118  C  58 


— presumption  of  innocence  in  criminal  case 
merely  emphasizes  burden  on  State,  118  C 
58 

— same  as  regards  rule  that  fraud  is  not  to 
be  presumed,  118  C  58 

— presumptions  having  basis  in  convenience 
and  which  serve  to  bring  out  real  issues  in 
case  fall  in  former  class,  118  C  58 
-presumption    resting    upon    common    ex- 


perience and  inherent  probability  exhausts 
itself  when  defendant  produces  substantial 
countervailing  evidence,  118  C  58 

' but  in  this  case  the  facts  giving  rise  to 

the    presumption    remain    and   afford    basis 
for  inference,  118  C  58 
-res    ipsa   loquitur    does   not   give   rise   to 


presumption  in  true  sense  but  where  nec- 
essary facts  are  proven  they  afford  basis 
for  inference  of  negligence,  118  C  58 

— illustration  of  latter  class  of  presump- 
tions is  that  which  aids  bailor  in  action 
against  bailee,  118  C  58 

— and  in  will  contest  where  beneficiary  oc- 


cupies confidential  relationship,  such  as 
lawyer,  burden  of  disproving  undue  influ- 
ence by  clear  preponderance  of  evidence  is 
on  him,  118  C  58 

— presumption  established  by  statute  may 
fall  into  one  or  other  of  these  categories  or 
language  used  may  indicate  effect  intended, 
118  C  58 

— as  statute  creating  presumption  that  one 


killed  by  negligent  operation  of  motor  ve- 
hicle was  in  exercise  of  due  care,  118  C  58 

§  10. In  Judicial  Proceedings;  Jurisdic- 
tion 

error  is  never  presumed  of  a  judgment,  K 
162,  2  D  21 

that  facts  necessary  to  support  verdict  were 
proved,  5  D  327 

that  proceedings  of  court  of  general  jurisdic- 
tion conform  to  law,  5  D  509 

of  regularity  of  proceedings  of  court,  12  C 
496,  16  C  578,  17  C  75 

that  witness  has  no  interest,  13  C  171 

from  refusal  to  produce  deed  necessary  to 
support  title,  is  that  evidence  is  hostile,  15 
C  379 

inapplicable  to  what  documents,  15  C  380 

on  appeal,  that  justice  gave  judgment  on  a 
count  within  his  jurisdiction,  18  C  73 

that  damages  were  on  the  good  counts,  19  C 
95 

that  an  act  of  court  disclosed  by  record  was 
legally  done,  25  C  602 

no  hostile  presumption  from  failure  to  pro- 
duce witness,  when,  27  C  316 

that   appraisers  on   execution,   valued  all   the 

land  that  could  pass,  29  C  416 
jurisdictional   facts  on  scire  facias   presumed, 

30  C  198 
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aliter,   if   brought   on   foreign  judgments, 

30  C  198 

jury  has  right  to  infer  what  a  man  intends 
and  has  done,  from  his  conduct,  beyond 
positive  testimony,  33  C  100,  64  C  479 

record  of  costs  against  defendant  implies 
judgment  for  damages,  51  C  275 

that  replevin  affidavit  describing  goods  in 
same  terms  as  writ,  describes  the  goods  de- 
sired to  be  replevied,  54  C  315 

that  evidence  admissible  for  one  purpose  but 
not  for  another  was  properly  applied,  55 
C  45 

where  jurisdiction  is  possible  and  taken,  every 
presumption  supports   judgment,   56  C   115 

none,  that  court  made  improper  use  of  facts 
admitted  without  objection,  60  C  390 

a  special  commission  deciding  on  claim  of 
party  is  presumed  to  have  taken  jurisdic- 
tion, 63  C  101 

inference  from  failure  to  produce  witness  or 
testimony,  65  C  442,  66  C  578,  67  C  581 

from  holding  back  evidence,  65  C  454,  67  C 
581 

that  court  used  evidence  only  for  proper  pur- 
pose, 70  C  530 

that  jury  has  performed  its  duty,  71  C  23 

favorable  presumption  given  trial  court,  may 
be  destroyed  by  delay,  73  C  136 

effect  of  presumption  of  innocence ;  not  appli- 
cable in  civil  action,  74  C  50 

that  court  acted  on  lawful  grounds,  75  C  42 

that  jury  took  law  from  judge,  80  C  531 

withholding  evidence  raises  presumption 
against  one ;  not  so  if  witnesses  equally  in 
power  of  both,  81  C  556,  83  C  333,  85  C  459 

proper  exercise  of  trial  court's  discretion  pre- 
sumed, 83  C  2,  86  C  223,  84  C  262,  90  C  18 

in  nonsuit,  truth  of  plaintiff's  evidence  pre- 
sumed, 83  C  20 

if  writings  are  set  forth,  pursuant  to  order 
of  court,  for  the  purpose  of  satisfying  Stat- 
ute of  Frauds,  it  is  presumed  on  demurrer 
that  there  are  no  others,  83  C  120 

exercise  of  trial  court's  authority  to  prevent 
an  injustice  is  presumed,  83  C  686 

every  presumption  given  to  trial  court's  rul- 
ing, 84  C  262 

no  presumption  that  evidence  of  witness  not 
called  will  be  derogatory  to  party  not  call- 
ing him  when  he  is  equally  within  the  con- 
trol of  both  parties,  85  C  459 

no  presumption  in  favor  of  jurisdiction,  85  C 
517,  86  C  351 

absence  of  necessary  averments  in  complaint 
that  deceased  left  relatives  entitled  to  re- 
cover, not  supplied  by  presumption,  87  C 
328 

that  acts  stated  in  a  judicial  record  were 
properly  and  lawfully  done,  88  C  255 

on  appeal,  facts  presumed  to  be  properly 
found,  90  C  133 
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on  appeal,  presumed  court  relied  upon  compe- 
tent evidence,  not  hearsay,  92  C  208 

statements  in  charge  de  testimony  before  jury 
assumed  to  be  correct,  92  C  604 

on  appeal  all  necessary  evidence  presumed  to 
have  been  certified  unless  contrary  appears, 
93  C  204 

day  judge  delivers  to  clerk  his  decision,  pre- 
sumed to  be  day  counsel  is  notified,  93  C 
252 

where  judicial  action  seems  to  have  been  reg- 
ularly performed,  formal  requisites  pre- 
sumed to  have  been  complied  with,  93  C 
276 

on  proof  of  adjudication  in  bankruptcy  it 

is  presumed  that  other  steps  in  proceeding 
followed,  93  C  276 

presumed  in  bastardy  that  woman  had  been 
examined  by  physician,  93  C  317 

if  defendant  could  but  did  not  produce  wit- 
nesses, jury  can  consider  that  their  evi- 
dence would  support  facts  inimicable  to  de- 
fence, 95  C  732 

none  from  failure  to  call  witness  who  is  in 
court  and  available  to  either  party,  96  C  429 

in  replevin,  affidavit  of  value  is  prima  facie 
evidence  of  true  value  of  property,  but  not 
conclusive,  104  C  501 

where  case  is  removed  to  another  court  by 
justice  of  the  peace  it  may  assume  he  acted 
correctly  in  all  respects,  105  C  675 

that  notations  made  on  back  of  file  in  crimi- 
nal case  as  to  sentence  imposed  are  accu- 
rate, 109  C  243 

presumption  of  negligence  on  the  part  of  hit- 
and-run  driver  who  fails  to  take  the  stand, 
112  C  86 

presumption  that  action  taken  by  Probate 
Court  was  regular  and  lawful,  113  C  605 

when  witness  is  equally  within  control  of 
both  parties  and  is  not  called,  it  raises  no 
presumption  that  his  testimony  would  have 
been  unfavorable  to  either,  119  C  390 

§  11.  From  Lapse  of  Time 

payment  presumed  after  twenty  years,  3  C 
391,  5  C  8,  36  C  459,  50  C  44,  55  C  395 

■ repelled  by  incapacity  to  sue,  by  insol- 
vency of  debtor,  and  by  absence  from  State, 
3  C  396,  5  C  8 

actual  ouster  presumed  from  lapse  of  time, 
5  C  302 

charter  presumed  from  long  exercise  of  au- 
thority, 6  C  302 

lapse  of  time  raises  no  presumption  of  pay- 
ment of  life  annuity  during  life,  7  C  428 

no  legal  presumption  that  open  continuous 
use  of  way  for  fifteen  years  is  adverse,  37 
C  146 

when  judgment  has  run  twenty  years  pay- 
ment is  presumed,  50  C  44 

presumption  sufficient  if  not  rebutted,  50 

C  45 
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does   not   affect   that   the   judgment   was 

rendered  in  another  State,  50  C  45 
of    legal    existence    of    school    district    from 

long-continued  exercise  of  authority,   54  C 

74 
conclusive  after  lapse  of  nearly  seventy  years 

that  damages  for  layout  of  highways  have 

been  paid,  55  C  395 

of  death  after  seven  years'  absence ;  none  that 
person  died  before  end  of  seven  years,  59 
C  160 

of  payment  from  long  delay  in  presenting 
claim,  69  C  206 

common-law  rule  of  prima  facie  presumption 
of  payment  after  twenty  years  is  only  lim- 
itation of  time  to  collection  of  domestic 
judgment,  or  one  of  Circuit  Court,  74  C 
652 
regularity  of  acts  after  long  time,  78  C  118 

and  justice  of  court's  action,  75  C  60,  350 

that,  after  forty  years,  judge  of  another  State 
acted  in  accordance  with  its  law  and  prac- 
tice, 81  C  152 

equitable  title  conveyed  by  instrument  in  na- 
ture of  deed  or  grant  will  be  presumed,  aft- 
er lapse  of  eighty  years,  to  draw  to  it  legal 
title,  81   C  218 

that  persons  signing  deed,  after  such  time, 

are,  as  stated  therein,  original  proprietors, 
81  C  219 

that  a  map  of  a  road  was  in  town  clerk's 
office  sixty-four  years  creates  a  presumption 
that  road  was  laid  out  by  selectmen,  85  C 
596 

presumption  of  payment  after  twenty  years 
overcome  by  any  legal  evidence,  87  C  495 

will,  more  than  thirty  years  old  produced 
from  proper  custody  is  entitled  to  same 
presumption  as  an  ancient  deed,  91  C  265 

presumption  in  favor  of  ancient  writings  not 
confined  to  its  execution  but  to  whole  gen- 
uineness, 91  C  265 

one  is  presumed  not  to  wish  to  sell  his  prop- 
erty if  he  refused  to  part  with  it  for  nine 
years,  92  C  563 

presumption  of  authority  of  attorney  to  exe- 
cute contract  after  long  lapse  of  time,  105 
C  219 

nature  of  presumption  of  death  from  seven 
years'  absence,  108  C  271,  283 

after  lapse  of  many  years  that  executors  acted 
within  authority  in  conveying  lands  and 
Probate  Court  ratified  their  acts,  109  C  529 

presumed  after  fifteen  years  that  surety  com- 
pany writing  bond  intended  it  to  comply 
with  law,  110  C  329 

to  give  rise  to  presumption  of  death  arising 
out  of  seven  years'  absence,  the  circum- 
stances, including  diligent  search,  must  jus- 
tify trier  in  drawing  inference  that  death 
was  cause  of  absence,  129  C  394 


§  12.  As  to  Public  Officers;  Profession- 
al Men 

presumed  on  officer's  return  that  he  did  his 
duty,  7  C  367,  513 

that  ancient  official  acts  were  regular,  22  C 
119 

title  to  land  is  aided  by  such  presump- 
tion, 22  C  119 

that  conduct  of  officer  is  governed  by  a  sense 
of  official  duty,  37  C  372 

clerk's  certificate  imports  verity  only  as  to 
matters  upon  which  school  district  might 
lawfully  act,  44  C  157 

officer  having  made  lawful  arrest  is  pre- 
sumed to  have  done  his  entire  duty,  51  C 
434 

presumed    to    have    presented    defendant 

before  proper  court  and  magistrate,  51  C 
434 

in  the  absence  of  all  further  evidence,  51 

C  434 

that  public  officer  has  done  his  duty,  66  C  238, 
69  C  140,  71  C  196,  81  C  367,  639,  85  C  595, 
601,  93  C  318 

that  certain  equipment  not  necessary  to  safe- 
guard life,  from  failure  of  commissioners 
having  power  to  require  it,  69  C  363 

that  public  officer  is  competent,  71  C  197 

that  tax  collector  cashed  checks  paid  in,  73 
C  95 

that  city  council  acted  lawfully,  73  C  130 

that  one  who  does  an  act  required  by  law, 
does  it  under  lawful  authority,  74  C  377 

official  reports  that  are  privileged  communi- 
cations are  not  presumed  to  be  either  false 
or  malicious,  81  C  639 

that  public  officers  are  presumed  to  have  acted 
honestly  has  no  probative  force,  82  C  623 

presumed  that  one  was  fairly  and  fully  heard 
before  railroad  commissioners,  84  C  25 

public  officers  presumed  to  have  done  duty 
until  contrary  is  shown,  93  C  318 

presumption  that  public  officer  will  perform 
his  duty  according  to  law  assumes  that  the 
law  directs  him,  96  C  195 

hence  does  not  apply  to  grant  of  unlimit- 
ed discretion,  96  C  195 

that  every  public  officer  acting  as  such  has 
done  his  dutv,  until  contrary  appears,  98 
C  543,  106  C  254,  107  C  133,  211 

that  police  officer  in  making  search  in  liquor 
case  acted  properly,  101  C  231 

no  presumption  that  agent  of  war  department 
performed  his  duty  in  supervising  construc- 
tion of  bridge  in  navigable  river,  104  C  382 

public  officers  presumed  to  know  law  and  act 
properly,  104  C  579 

that  professional  man,  as  doctor  or  lawyer, 
discharged  his  full  duty,  is  presumed,  105  C 
436 

public  officers  presumed  to  have  done  duty, 
106  C  254 
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that  officials  made  proper  assessment  against 
particular  person  from  proof  of  perfected 
assessment  list  of  town,  107  C  133 

that  motor  vehicle  commissioner  did  his  duty 
in  "satisfying"  himself  as  to  legal  age  of 
applicant  for  license,  107  C  215 

lawful  and  correct  conduct  presumed  in  ab- 
sence of  contrary  evidence,   110  C  329 

that  public  officers  have  done  duty  is  one  of 
fact,  111   C  341 

takes  place  of  proof  on  trial  but  cannot 

import  fact  not  alleged  into  pleading 
against  demurrer,  111  C  341 

presumption  that  professional  man  has  dis- 
charged his  duty  not  wholly  applicable  in 
action  for  malpractice,  111  C  482 

presumption  that  zoning  board  of  appeals  act- 
ed fairly,  113  C  139 

action  for  compensation  for  services ;  burden 
of  proof  satisfied  by  presumption  that  physi- 
cian discharged  his  duty;  defendant  must 
establish  contrary  by  preponderance  of 
proof,  113  C  484 

presumption  that  physician  discharged  duty 
has  to  do  with  burden  of  proof  and  is  not 
evidence,  113  C  484 

will  be  presumed  that  action  of  court  was 
regular  and  in  accordance  with  law,  113  C 
605 

presumption  that  zoning  board  of  appeals  act- 
ed with  proper  motives  and  upon  valid  rea- 
sons, 114  C  21 

no  presumption  of  performance  of  private 
duty  in  same  manner  as  presumption  of 
performance  of  official  duty,  116  C  678 

a  presumption  arises  from  acts  done,  of  what 
must  have  preceded  it  as  matters  of  right 
or  matters  of  duty,  119  C  161 

public  officers  are  presumed  to  have  done 

their  duty  until  the  contrary  appears,  119 
C  161 

rule  applied  to  action  of  police  and  fire 

commissioners  in  retiring  officer,  119  C  161 

in  absence  of  proof  to  contrary,  presumption 
of  law  is  that  traffic  authority  acted  in  ac- 
cordance with  law,  122  C  518 

public  officers  presumed  to  have  done  their 
duty  until  contrary  appears,  122  C  650 

■ rule  sufficient  to  sustain  determination  of 

board  of  fire  commissioners  to  retire  fire- 
man in  absence  of  proof  that  it  acted  arbi- 
trarily, illegally  or  in  abuse  of  discretion, 
122  C  651 

presumption  that  duty  of  board  to  determine 
qualification  essential  to  retirement  ha3 
been  complied  with  operates  when  it  is  rea- 
sonably certain  board  acted  within  scope 
of  authority  conferred  by  charter  and  in 
absence  of  proof  that  it  exceeded  that  au- 
thority, 122  C  650 

the  presumption  exhausts  itself  when  re- 
spondent  produces    substantial    countervail- 
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§  12  Evidence 

ing  evidence  sufficient  to  raise  the  issue,  122 
C  651 

there  is  presumption  that  a  zoning  commission 
has  acted  with  fair  and  proper  motive;, 
skill  and  judgment,  123  C  275 

which  would  prevail  in  absence  of  show- 
ing of  facts  relevant  to  validity  of  its  ac- 
tion or  where  facts  appear  sufficient  in 
themselves  to  sustain  reasonableness  of 
conclusion  reached  bv  it,  123  C  27': 

presumption  that  administrative  boards  such 
as  those  in  zoning  have  acted  fairly  with 
proper  motives  and  upon  valid  reason,  124 
C  57 

public  officer  presumed  to  have  done  duty  un- 
til contrary-  appears ;  to  give  rise  to  pre- 
sumption there  must  be  duty  upon  public 
officers  to  act  in  certain  way,  127  C  228 

presumption  that  public  officers  have  done 
their  duty  does  not  exist  as  to  private  indi- 
vidual's compliance  with  law,  129  C  560 

§  13.  In  Criminal  Proceedings 

of  innocence,  increased,  where  one  is  charged 

with  uxoricide,  35  C  205 
from  possession  of  stolen  goods  is  one  of  fact 

for  the  jury,  46  C  347 
effect  of  presumption  of  innocence,  65  C  284, 

84  C  222 
when  malice  in  murder  may  be  presumed,  84 

C  152 
presumption   of   innocence    has   no    evidential 

force  but  casts  on  State  burden  of  proving 

guilt,  84  C  223 
regularity  of  warrant  is  presumed,  84  C  370 
one  accused  of  murder  is  presumed  to  be  same, 

87  C  285 
effect  of  presumption  of  innocence  in  criminal 

case,  96  C  173 
State  may   rely  on  presumption  of  sanity  in 

first  instance,  96  C  637 

nature  and  effect  of  presumption,  99  C  103 

in  criminal  case  burden  reverts  to   State 

when    accused    offers    any    substantial    evi- 
dence in  defense.  99  C  110 
at  common  law  proof  of  conviction  of  prin- 
cipal established  presumption  against  acces- 
sory, 99  C  103 

not  so  under  our  statute,  99  C  103 

where  assistant  state's  attorney  is  authorized 
to  sign  writ  "in  absence  or  disqualifica- 
tion" of  the  state's  attorney,  it  is  presumed 
that  he  acted  upon  a  proper  occasion,  99  C 
217 
effect  of  presumption  of  innocence,  108  C  454 
presumption   of   innocence   has   no   weight   as 

evidence  in  criminal  case,  112  C  121 
presumption  of  innocence  in  criminal  case 
merelv  emphasizes  burden  on  State,  118  C 
58 
recent  possession  of  property  known  to  have 
been  stolen  raises  presumption  of  theft, 
which     exhausts     itself     when     substantial 
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countervailing  evidence  is  produced,  124  C 
661 

§  14.  Agency 

shipper  of  horses  presumed  to  be  agent  of 
one  who,  unknown  to  railroad  company, 
accompanies  them,  51   C   151 

knowledge  of  principal  presumed  where 
knowledge  of  agent  is  shown,  56  C  538 

that  agent  has  made  communication  to  prin- 
cipal. 66  C  237 

none,  that  bank  knew  of  fraud  from  partici- 
pation of  cashier  in  it,  72  C  666 

no  presumption  that  one  assuming  to  act  as 
private  agent  is  one  or  that  he  acts  within 
authority,  81  C  639 

wife's  neglect  to  testify  as  to  husband's  au- 
thority raises  presumption  that  she  gave 
him  authority,  93  C  432 

presumption  that  one  killed  in  place  where 
duty  calls  him  was  injured  in  course  of  his 
duties,  95  C  40 

where  contract  is  made  by  agents  of  corpora- 
tion, presumption  that  it  is  made  for  the 
corporation,   not  for  themselves,   96   C   467 

no  presumption  that  servant  was  in  course 
of  employment  because  he  was  driving  mas- 
ter's automobile  and  at  other  times  used  it 
in  master's  business,  99  C  16 

no  presumption  that  payee  of  promissory  note 
is  agent  of  indorsee  to  accept  pavment,  104 
C  302 

that  maker  constitutes  payee  his  agent  to 

make  tender   does  not  make  him  agent  of 
indorsee,  104  C  302 

guardian  acting  in  fiduciary  capacity  and 
under  mandate  of  Probate  Court  presumed 
to  have  authority  to  sign  real  estate  con- 
tract as  agent  for  another  guardian  of  chil- 
dren in  same  family,  105  C  218 

that  report  communicated  to  his  superiors 
warning  given  him  as  to  publication  of  cer- 
tain material,  106  C  128 

presumption  where  one  charged  with  perform- 
ance of  duty  is  injured  where  duty  required 
him  to  be,  111  C  532 

legal  presumption  raised  by  guest  statute  that 
wife  driving  husband's  car  is  his  agent,  117 
C  97 

statute   de   presumption   that   car   was   far- 
car  from  relationship  of  driver  and  owner 
applied  though  suit  was  brought  before  act 
became  effective.  117  C  539 

does    not    affect    substantive    rights    but 

governs  procedure,  117  C  539 

statute  creating  presumption  that  where 
driver  is  husband,  wife,  etc,  of  owner,  car 
is  family  car.  and  burden  is  on  defendant 
to  rebut  such  presumption,  118  C  rS 

— : — intent  was  that  presumption  shall  avail 
plaintiff  until  trier  finds  proven  circum- 
stances  of   situation   with   reference   to  use 


made  of  car  and  authority  of  person  oper- 
ating it  to  drive  it,  118  C  58 
— then   burden   is   on  plaintiff  to   establish 
in  view  of  facts  proven  that  car  was  being 
operated  as  family  car,  118  C  58 
-and   where   plaintiff   offered   no   evidence 


except  relationship  of  driver  and  owner 
and  they  testified  it  was  not  family  car  and 
driver  not  authorized  to  drive  it,  jury  could 
disbelieve  latter's  testimony  and  find  for 
plaintiff,  118  C  58 

nature  of  presumption  that  agent  will  com- 
municate to  principal  knowledge  coming 
to  him  in  the  performance  of  his  duty,  118 
C  538 

no  presumption  from  fact  that  defendant 
owned  car,  and  that  its  driver  was  operat- 
ing it  as  his  agent  within  scope  of  his  em- 
ployment, 118  C  653 

no  presumption  from  ownership  of  truck  that 
it  was  being  operated  by  agent  of  owner 
at  time  accident  occurred,  119  C  307 

mere  proof  that  automobile  was  owned  by 
defendant  and  at  other  times  was  used  in 
his  business  does  not  raise  presumption  that 
car  was  upon  business  at  time  of  accident, 
119  C  483 

while  there  may  be  presumption  that  person 
behind  wheel  is  controlling  car,  it  is  not 
conclusive,  119  C  563 

there  is  natural  presumption  that  one  charged 
with  performance  of  duty,  and  found  in- 
jured where  duty  required  him  to  be,  was 
injured  in  course  of  and  as  consequence  of 
employment,  121   C  56 

credit  having  been  given  husband  alone,  re- 
lationship affords  no  ground  for  presump- 
tion that  he  was  wife's  agent,  121  C  656 

presumption  created  by  statute  that  driver  of 
automobile  is  agent  of  owner  not  overcome 
when  substantial  countervailing  evidence 
introduced,  123  C  396 

is   one   which   shifts   burden  of   proof   to 

defendant  and  is  effective  until  he  satisfies 
trier  as  to  true  facts,  123  C  396 

statute  de  presumption  of  agency  where  car 
driven  by  other  than  owner ;  presumption 
avails  plaintiff  until  circumstances  de  use 
and  authority  are  proven ;  burden  then  on 
planitiff  to  establish  that  car  was  being  op- 
erated by  agent  in  course  of  employment, 
123  C  459 

where  circumstances  are  found,  presump- 
tion drops  out,  123  C  459 

that  operator  is  agent  of  owner  of  automo- 
bile, 126  C  584 

§  15.  Assent    to    Benefits 

that  a  beneficial  deed  was  accepted,  2  R  27 
though    grantee   incapable    of    actual    as- 
sent, 4  D  401 
that    creditor   for   whose   benefit    assignment, 
was  made  assents,  2  C  637 
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Evidence  §  16 

of   assent  to   beneficial  provision   in   lieu   of 

dower,  21  C  156 
assent  to  beneficial  transaction  inferred  from 

slight  proof,  35  C  215 
that  land   dedicated  as  highway  is  accepted, 

if  public  use  it,  38  C  576 

the  assent  of  a  grantee  to  delivery  of  deed 
presumed  whenever  beneficial  to  him,  49 
C  573 

in  action  against  promisor  receipt  of  benefit 
is  presumed,  83  C  686 

presumption  of  acceptance  of  beneficial  gift, 

104  C  23 
presumption  of  acceptance  of  promise  to  pay 

barred  debt,  if  beneficial,  104  C  312 

§  16.  Continuance  of  Fact  or  Condition 

that  a  state  of  things  proved  to  exist,  con- 
tinues, 23  C  513 

that  party  in  possession  continued  until  trans- 
fer, 33  C  104 

when  boundary  is  determined,  that  line  has 
always  run  as  thus  determined,  49  C  335 

that  an  existing  state  of  things  or  a  personal 
relation  once  proved  continues  until  the 
contrary  is  shown,  49  C  466,  23  C  513,  51 
C  510 

such  presumption  is  merely  one  of  fact ; 

its  effect  depends  upon  the  permanency  and 
uniformity  of  the  matter  or  condition,  49 
C  466 

must  in  some  cases  be  confined  to  a  lim- 
ited time,  as  bankruptcy,  49  C  466 

still  presumption  will  prevail  if  there  be 

no  evidence  at  all  to  the  contrary,  49  C  467 
-if  there  is  such  evidence,  jury  must  de- 


cide on  the  preponderance,  49  C  467 

mortgagee  not  presumed,  on  facts,  to  have 
continued  knowledge  of  prior  unrecorded 
deed,  50  C  518 

although  he  as  attorney  had  drawn  and 

taken  acknowledgment  of  prior  deed  nine 
years  before,  50  C  518 

that  value  of  debtor's  interest  at  date  of  at- 
tachment was  the  same  as  at  date  of  bond 
substituted  therefor,  58  C  437 

continuance  of  ownership  once  proved,  66  C 
306 

continuance  of  mental  state,  68  C  290 

continuance  in  office  of  officer  of  corporation 
whose  name  appears  in  last  list  on  file,  80 
C42 

in  foreclosure  action,  that  mortgage,  the  ex- 
ecution, etc.,  of  which  is  admitted,  is  still 
in  existence,  81  C  415 

building  used  for  public  purposes  will  so  con- 
tinue, 81  C  635 

no  presumption  that  a  place  once  found  suit- 
able for  selling  liquors  remains  so,  89  C  315 

that  contract  for  domestic  service  at  monthly 
wage  continued  at  that  wage,  90  C  614 
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§  16  Evidence 

conditions  in  almshouse  prior  to  those  dis- 
cussed in  alleged  libel  not  presumed  to  be 
those  at  time  of  libel,  92  C  331 

proof  that  A  was  alive  shortly  before  colli- 
sion and  on  the  back  seat  of  the  automobile 
raises  presumption  that  he  was  alive  at  the 
time  of  the  collision  and  on  the  back  seat, 
93  C  439 

continuance  of  ownership  of  property,  real 
estate,  once  shown,  98  C  176 

not  necessarily  rebutted  by  general  denial 

of  ownership  by  party,  98  C  176 

no  presumption  of  law  that  negligent  condi- 
tion once  shown  continues,  100  C  72 

purpose  or  intent  presumed  to  continue  as 
long  as  conditions  are  unchanged,  100  C  142 

presumption  of  continuance  of  intent  once 
proved,  varies  with  circumstances  and  force 
of  stimulation,  100  C  142 

presumption  that  domicil  once  gained  con- 
tinues, 105  C  502 

where  indebtedness,  giving  of  note  and  its 
terms  are  admitted,  presumption  is  that 
condition  created  continued  to  exist,  114 
C  1 

condition  once  existing  may,  under  ordinary 
circumstances,  be  presumed  to  continue  to 
exist  until  contrary  be  shown,   123   C   539 

§  17.  Contracts;  Bills  and  Notes;  Pay- 
ment; Consideration 

evidence  of  actual  forbearance  is  presump- 
tive proof  of  agreement  to  forbear,  7  C  528 

promise  by  indorser  after  dishonor  is  pre- 
sumptive evidence  of  due  demand  and  no- 
tice, 7  C  528 

from  possession  of  an  account,  that  it  was 
properly  rendered,  10  C  268 

"for  value  received."'  prima  facie  imports 
consideration,  10  C  484 

written  promise  is  not  presumed  to  be  upon 
consideration,  13  C  172 

that  a  contract  is  valid.  16  C  195 

that  two  signers  of  note  received  considera- 
tion equallv;  rebuttable  by  showing  surety- 
ship of  one,  17  C  102 

that  person  receiving  board  is  liable  for  its 
payment,  41  C  420 

that  indorser  of  demand  note  with  annual  in- 
terest waives  a  demand  and  notice  in  three 
months,  45  C  252 

none  that  interest  on  mortgage  is  paid  to  date 
of  warranty  deed,  merely  because  the 
mortgage  is  held  by  a  savings  bank,  51  C 
14 

none,  of  payment  of  mortgage  note,  when 
against  interest  and  intent  of  purchaser,  51 
C  329 

possession  of  note  by  payee  is  prima  facie 
evidence  of  delivery,  54  C  251 

illegalitv  in  contract  is  never  presumed,  54 
C  424 
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is  basis  of  rule  that  contract  is  to  be  con- 
strued by  law  of  place  where  made  or  to  be 
performed,  66  C  306 

of  truth  of  warranties  in  insurance  policy; 
seaworthiness  of  vessel,  74  C  699 

reasonable  custom  and  usage  of  trade  that 
both  parties  knew  of  is  presumed  to  have 
entered  into  contract,  S2  C   116 

indorsement  of  commercial  paper  presumed 
to  have  been  properly  made,  85  C  147 

presumptions  that  aid  plaintiff  in  suit  on  in- 
surance policy  for  loss  by  fire;  performance 
of  conditions  precedent,  86  C  15 

payments  made  on  running  accounts  are  pre- 
sumed to  be  applied  to  the  earliest  items, 
86  C  235 

presumed  that  one  doing  services  for  a  cor- 
poration will  be  paid,  87  C  1 

existence  of  a  fact  not  presumed  in  opposi- 
tion to  express  provisions  of  the  parties,  88 
C  634 

contract  of  a  nonexistent  corporation  pre- 
sumed to  be  that  of  each  one  as  partners, 
89  C  633 

obligors  on  an  official  bond  presumed  to  bind 
themselves  only  for  the  term  for  which 
principal  obligor  was  elected,  90  C  226 

presumption  that  taking  a  note  is  not  in  pay- 
ment of  indebtedness.  93  C  445 

dulv  executed  note  and  mortgage  presumed 
valid.  95  C  102 

presumption  where  one  places  his  name  up- 
on the  back  of  a  negotiable  note  without 
explanation,  97  C  312 

charge  in  account  book  is  prima  facie  evi- 
dence of  sale  and  that  person  to  whom 
charged  is  debtor,   102  C  244 

but  is  open  to  explanation  and  contra- 
diction, 102  C  244 

duly  executed  note  and  mortgage  presumed 
valid  until  invalidity  is  established  by  de- 
fendant, 103  C  657 

no  presumption  that  contract  made  with  ref- 
erence to  a  custom,  unless  parties  knew  or 
should  have  known  it,  108  C  521 

conveyance  from  son  to  mother  raises  no  le- 
gal presumption  of  lack  of  consideration, 
114  C  236 

presumption  is  that  one  sending  draft  to  bank 
for  collection  and  remittance  contracts 
with  reference  to  known  custom  of  banks 
as  to  dealing  with  proceeds,  118  C  493 

§  18.  Fraud  and  Undue  Influence 

that  conveyance  by  insolvent  for  small  price 

is  fraudulent;  conclusive  until  rebutted,  38 

C  420 
that  transfer  of  all  his  estate  to  relative  by 

insolvent  is  fraudulent,  39  C  243 
retention  of  possession  raises  presumption  of 

fraud,  when.  53  C  405 
only   in   favor   of   attaching  creditors   or 

those  in  their  position,  53  C  405 
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none    for    retention    of    property    exempt 

from  execution,  53  C  405 

that  will  duly  executed  by  capable  person  is 
free  from  mistake,  fraud  and  undue  in- 
fluence, 54  C   120 

Supreme  Court  will  not  presume  actual  fraud 
where  none  is  found  by  trial  court,  58  C 
82 

mere  confidential  relation  alone  will  not  raise 
presumption  of  undue  influence,   59   C  245 

but  where  a  relation  of  special  confi- 
dence exists,  and  a  legatee,  who  is  not  an 
heir  or  a  relative,  prepares  and  procures 
the  execution  of  a  will,  the  presumption  is 
raised,  59  C  246 

of  undue  influence  from  relationship  of  par- 
ties, 79  C  265,  80  C  446,  513,  87  C  579,  656, 
91  C  40,  93  C  630 

is  presumption  of  fact,  71  C  398 

that  trustee  with  power  of  sale  acted  prop- 
erly in  making  sale,  81  C  171 

garnishee  who  retains  money  not  entitled  to 
presumption  that  he  had  not  used  it  for 
his  own  purposes,  82  C  175 

that  fraudulent  possession  of  note  once  shown 
continues  in  subsequent  holders,  82  C  339 

fraud  is  not  presumed,  82  C  623,  86  C  252 

no  presumption  of  fraud  because  title  to 
stock  is  continued  on  books  in  one  person 
and  beneficial  title  in  another,  87  C  601 

no  presumption  of  undue  influence  because 
one  enjoyed  trust  and  confidence  of  testa- 
tor, 93  C  543,  630 

otherwise  as   to  business   professional  or 

religious  advisor,  93  C  543,  630 

disposal  of  stock  in  corporation  presumed  to 
be  fair  until  contrary  is  shown,  94  C  551 

converting  personal  business  into  a  corpora- 
tion does  not  raise  presumption  of  fraud, 
95  C  713 

fraud  will  not  be  presumed,  105   C  382 

where  conduct  of  attorney  is  in  question,  all 
presumptions  to  be  drawn  in  favor  of  cli- 
ent, 107  C  229 

presumption  that  where  acts  of  trustee  are 
open  to  two  constructions,  one  rightful  and 
the  other  tortious,  former  will  be  accepted, 
113  C  429 

presumption  is  that  trustee  acted  properly 
until  contrary  is  proven,  113  C  429 

but  this  goes  no  farther  than  to  put  bur- 
den of  proof  on  person  alleging  the  breach, 
113  C  429 
-if  proper   charge  given   upon   burden   of 


proof,  presumption  need  not  be  referred  to, 
113  C  429 

fraud  never  to  be  presumed,   116  C  437 
fraud  not  to  be  presumed  but  must  be  strict- 
ly proven;  evidence  must  be  clear,  precise 
and  unequivocal,   117  C  54 
fact   that  trustees   of  corporation    in   dissolu- 
tion  sold   property   in   roundabout    way    to 


Evidence  §  20 

corporation  they  organized  for  much  less 
than  value  affords  presumption  of  fraud, 
121   C  77 


-Intent 


§  19.  ■ 

that  every  one  intends  the  natural,  necessary 
consequences  of  his  acts,  34  C  397,  38  C 
443,  57  C  80 

that  testator  intends  to  dispose  of  all  his  prop- 
erty and  not  to  die  intestate  in  any  respect, 
54  C  472 

merger  intended  as  to  part  of  property  is 
presumed  intended  for  all,  56  C  64 

that  defendant  intends  the  natural  consequen- 
ces of  his  acts  applies  to  cases  of  slander 
and  libel,  57  C  80 

presumption  is  that  testator  used  language  in 
usual  and  legal  sense,  81  C  181 

presumption  that  testator  used  language  in 
legal  sense  can  be  overthrown  by  evidence, 
83  C  530 

words  repeated  in  a  will  presumed  to  have 
same  meaning,  84  C  391,  85  C  245 

implied  and  resulting  trust  rests  on  presumed 
intent  of  parties,  84  C  560 

savings  bank  depositor  presumed  to  know 
bank's  by-laws  even  if  he  is  a  foreigner,  85 
C  225 

covenants  are  interpreted  in  accordance  with 
what  parties  are  presumed  to  have  intend- 
ed, 85  C  289 

a  will  shows  a  presumption  to  dispose  of 
property  otherwise  than  under  the  statute, 
86  C  630 

intent  to  grant  exclusive  right  to  open  high- 
way not  presumed,  87  C  183 

presumption  permitted  that  the  property  di- 
vided was  the  property  testatrix  intended 
to  dispose  of,  88  C  656 

presumption  is  that  issue  in  will  means  de- 
scendants  of  every  degree,  89  C  270 

if  testator  knew  what  beneficiary's  charita- 
ble activities  were,  he  is  presumed  to  have 
intended  his  gift  to  be  so  used,  90  C  592 

intent  is  presumed  to  continue  as  long  as  con- 
ditions are  unchanged,  100  C  142 

presumption  that  one  requesting  goods  or 
services  intends  to  pay  or  knows  or  should 
know  that  claimant  expected  to  be  paid,  109 
C  507 

loses  significance  when  facts  proved  raise 

issue  of  existence  of  elements  of  implied 
contract,  109  C  507 

that  testatrix  would  know  that  legacy  would 
lapse  on  death  of  legatee,   124  C  584 

presumptions  of  intent  are  merely  aids  to 
construction  which  cannot  prevail  over  an 
intent  fairly  deducible  from  terms  of  will 
read  in  light  of  circumstances,  127  C  474 


-Knowledge  of  Law  and  of  Facts 


§  20.  • 

that  builder  knew  contents  of  land  records  be- 
fore beginning  work,  42  C  49 
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§20  Evidence 

that  one  knows  the  contents  of  a  writing 
which  he  signs ;  applies  with  peculiar  force 
in  case  of  wills,  54  C  121 

the  law  presumes  a  knowledge  of  the  terms 
of  all  its  policies  in  life  insurance  com- 
pany, 56  C  129 

that  one  who  contracts  with  corporation  has 
knowledge  of  contents  of  certificate  of  or- 
ganization on  file,  66  C  22 

of  relinquishment  of  right,  cannot  be  based  on 
presumption  that  right  was  known,  66  C 
240 

presumption  of  knowledge  of  the  law,  71  C 
181,  75  C  517 

that  grantee  in  deed  made  in  pursuance  of 
her  husband's  agreement  knew  terms  of 
agreement,  72  C  719 

of  knowledge  of  adverse  possession  from  us- 
er, 74  C  107 

that  contractor  bidding  for  work  is  familiar 
with  kind  and  character  of  the  work,  82  C 
639 

that  owner  of  land  knows  its  boundaries,  83 
C  545 

presumption  that  one  knows  meaning  of  a 
written  instrument  is  not  conclusive  of 
grantee's  personal   liability,  87  C  567 

testator  presumed  to  know  the  law,  88  C  404 

error  in  overlooking  a  statute  will  be  cor- 
rected on  appeal,  as  court  and  parties  are 
presumed  to  know  the  law,  92  C  552 

one  presumed  to  know  that  the  law  requires 
him  to  have  liquor  license  in  his  own  name, 

93  C  690 

as  to  presumptive  knowledge  from  land  rec- 
ords where  personal  rights  are  concerned, 

94  C  219 

proof  of  length  of  time  defect  in  highway 
existed  necessary  to  raise  presumption  of 
knowledge  of  city,  111  C  681 

presumption  that  all  persons  know  the  law, 
116  C  25,  123  C  101 

statute  is  law  of  land  which  parties  and  court 
are  conclusively  presumed  to  know,  116  C 
311 

presumption  that  one  taking  a  mortgage 
knows  of  all  prior  incumbrances  no  strong- 
er than  presumption  that  one  knows  law 
which  determines  his  rights,   123  C  242 

presumption  that  one  knows  of  time  duly  lim- 
ited by  Probate  Court  to  present  claims, 
123  C  364 

an  owner  is  presumed  in  law  to  have  knowl- 
edge of  the  boundaries  of  his  own  land,  124 
C  386,  125  C  330 

all  persons  presumed  to  know  the  law  and 
when  it  takes  effect,  129  C  273 

§  21.  Legality  and  Regularity;  Notices; 

Corporate  Meetings  and  Records 
that  school  meeting  was  held  at  suitable  time 

in  pursuance  of  warning,  13  C  235 
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that  town  meeting  was  legally  warned,  22  C 
121 

votes  and  returns  unless  attacked  are  pre- 
sumed correct,  51  C  123 

transfer  of  property  presumed  legal  unless 
brought  within  invalidating  statute,  55  C 
289 

where  records  of  directors'  meeting  states 
that  meeting  was  called  for  a  specified  pur- 
pose presumption  is  that  purpose  of  meet- 
ing was  specified  in  call;  burden  is  on  par- 
ty denying,  55  C  468 

same  rule  applies  to  stockholders'  meet* 

ing,  55  C  468 
that  stockholder   had  notice   of  acts  done  at 

stockholders'  meeting,  64  C  405 
that   corporate   action   was   properly  recorded 

and  record  signed,  72  C  66 
that  meeting  of  directors   appearing  on  rec- 
ord was  duly  called ;  none,  if  no  record  of 

meeting,  75  C  563 
claims  in  receivership  are  presumed  to  have 

been  seasonably  filed,  81  C  592 
a  tax  list  from  proper  custody   is  presumed 

to  be  properly  filed,  81  C  639 

records  of  court  of  common  council  not  aid- 
ed by  presumption  that  regular  steps  were 
taken,  84  C  121 

celebration  of  marriage  raises  presumption  of 
its  validity  until  attacked,  85  C  197 

notice  to  property  holder  of  public  improve- 
ment is  presumed,  86  C  326 

duly  executed  will  by  one  in  sound  mind  pre- 
sumed valid,  88  C  136 

illegal  performance  of  a  condition  in  a  will 
not  presumed,  88  C  387 

town's  notice  of  a  defect  in  the  highway  may 
be  presumed  when,  89  C  24 

failure  to  make  record  that  stock  in  corpo- 
ration was  paid  for  in  property  does  not 
raise  presumption  it-  was  paid  for  in  cash, 
92  C  266 

where  a  marriage  has  been  shown  the  law 
presumes  its  legality,  93  C  47 

notice  of  town  meeting  to  close  highway  is 
presumed  to  have  been  given  from  state- 
ment in  vote,  93  C  374 

of  regularity  of  layout  of  highway,  95  C  318 

Federal  courts  presume  that,  in  changing 
rates  in  interstate  commerce,  carrier  has 
complied  with  law;  State  courts  must  fol- 
low, 104  C  728 

registration  of  automobile  in  trade  name  rais- 
es presumption  of  compliance  of  law  re- 
quiring filing  of  certificate  of  registration 
of  name,  106  C  255 

where  building  is  permitted  to  remain  over 
building  line,  no  presumption  that  encroach- 
ment is  legal  arises  from  ordinance  permit- 
ting erection  of  such  building  with  consent 
of  common  council,  113  C  40 


no  presumption  of  law  that  statute  de  rights 
of  motor  vehicle  has  been  complied  with, 
116  C  678 

presumption  that  stop  sign  at  intersection  of 
through  street  has  been  located  by  authori- 
ties in  accordance  with  requirements  of  the 
statute,  117  C  552 


§  22. 


Negligence 


none  as  to  insufficiency  of  fence,  from  fact 
of  cattle  being  at  large,  27  C  402 

that  vessel  in  motion  is  in  fault,  in  collision 
with  vessel  at  anchor,  39  C  210 

presumption  of  negligence,  where  finding 
shows  fire  was  caused  by  locomotive  of 
railroad  company ;  even  though  finding 
makes  no  reference  to  negligence,  60  C  135 

no  presumption  of  negligence  as  a  matter  of 
law  because  horse  is  running  away,  60  C 
216 

but  in  connection  with  the  circumstances 

it  may  raise  a  presumption  of  fact,  60  C  217 

arising  from  the  facts  according  to  ordinary 
course  of  events  or  experience  should  be 
considered  by  the  jury,  60  C  221 

but    not    artificial    presumptions    beyond 

these,  60  C  221 

only  passengers  can  rely  on  presumption  of 
carrier's  negligence,  82  C  574 

falling  of  ventilator  in  trolley  creates  pre- 
sumption of  negligence,  85  C  11 

no  presumption  that  boy  eleven  years  old 
incapable  of  contributory  negligence,  86  C 
314 

motorman  can  presume  tha..  his  signals  will 
be  heard  and  a  team  driven  off  the  track, 
87  C  311 

vicious  animal  trespassing  raises  presumption 
that  owner  was  negligent,  89  C  1 

one  can  presume  that  a  person  approaching 
in  a  highway  will  act  as  an  ordinarily  pru- 
dent person  would,  92  C  594 

presumption  of  negligence  from  failure  of 
bailee  to  restore  article  bailed  in  good  con- 
dition, 99  C  527 

effect  of  presumption  that  injury  to  goods 
shipped  over  several  different  carriers  suf- 
fered damage  by  negligence  of  last  carrier, 
100  C  272 

presumption  of  negligence  from  nondelivery 
of  goods  by  warehouseman;  rule  not 
changed  though  plaintiff  had  key  to  one 
lock  on  storage  room,  108  C  667 

no  presumption  of  due  care  based  on  instinct 
of  self-preservation,  109  C  144 

fact  that  operation  or  treatment  has  resulted 
unfavorably  does  not  raise  question  of  neg- 
ligence, 111  C  482 

where  there  is  no  proof  of  due  care  of  de- 
cedent by  reason  of  his  death,  nonsuit  must 
be  granted,  112  C  86 


Evidence  §  24 

doctrine  of  presumption  from  instinct  of 

self-preservation  rejected  in  this  State,  112 
C  86 

charge  that  result  of  operation  was  not  as 
favorable  as  hoped  for  raises  no  presump- 
tion of  want  of  proper  care,  correct,  113  C 
484 

the  two  classes  of  presumptions  distin- 
guished, 113  C  489 

effect  of  statute  providing  that  person  killed 
by  automobile  is  presumed  to  have  been  in 
the  exercise  of  reasonable  care,  116  C  717 

presumption  in  death  case  that  decedent  was 
at  the  time  in  the  exercise  of  reasonable 
care  available  to  plaintiff  throughout  en- 
tire period  of  transaction,  118  C  128 

statute  establishing  presumption  that  deceased 
was  in  the  exercise  of  reasonable  care 
places  burden  of  proof  upon  the  defendant 
to  show  he  was  guilty  of  contributory  neg- 
ligence, 118  C  212 

doctrine  of  res  ipsa  loquitur  does  not  give 
rise  to  presumption,  121  C  26 

proof  of  compliance  with  statute  prescribing 
what  shall  be  sufficient  railing  or  fence  up- 
on trunk  line  bridge  raises  conclusive  pre- 
sumption that  defendant  has  done  duty  and 
raises  complete  defense,  122  C  81 

where  doctrine  of  res  ipsa  loquitur  is  appli- 
cable, there  is  no  presumption  of  negligence 
on  part  of  defendant,  123  C  81 

doctrine  of  res  ipsa  loquitur  does  not  give 
rise  to,  125  C  123 

presumptions  such  as  that  created  by  statute 
as  to  contributory  negligence  in  negligence 
actions  possess  no  probative  quality,  129  C 
386 

§  23.  Sanity;  Suicide;  Mental  Capacity 

that  every  person  of  mature  years  is  of  sound 
mind,  46  C  337 

law  presumes  every  man  sane  until  the  con- 
trary is  shown ;  presumption  applies  to  tes- 
tator whose  incapacity  is  alleged,  63  C  399 

that  all  men  are  sane,  69  C  199 

effect  in  will  contest,  71  C  393 

need  not  charge  under  facts  in  case  that  tes- 
tator presumed  to  be  sane,  91  C  388 

presumption  of  sanity  has  no  probative  force 
or  effect  de  testamentary  capacity,  99  C  423 

burden  of  proof  rests  on  proponents  un- 
aided by  such  presumption,  99  C  424 

presumption  that  all  persons  are  sane  and 
capable,   113   C  594 

presumption  of  insanity  created  by  commit- 
ment of  person  as  insane,  removed  by  dis- 
charge, 113  C  594 

if  there  is  presumption  against  suicide  it  ex- 
hausts itself  when  substantial  countervail- 
ing evidence  is  produced,  124  C  533 

§  24.  Statutes;   Foreign  Law 

law  of  another  State  presumed  to  be  same 
as  our  own,  15  C  18,  18  C  370,  33  C  432,  82 
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§24  Evidence 

C  352,  86  C  235,  95  C  102,  104  C  169,  109 
C  268 

revision  of  statutes  presumed  not  to  change 
the  law,  49  C  235 

that  statute  is  intended  to  be  prospective,  78 
C  426 

one  who  executes  a  deed  in  New  York  of 
land  in  Connecticut  is  presumed  to  have 
New  York  law  in  mind,  81  C  539 

State  will  not  presume  that  Congress  would, 
if  it  could,  compel  it  to  enforce  a  law  not 
permitted  by  its  procedure,  82  C  352 

whether  presumption  of  constitutionality  of 
statute  exists  if  it  is  an  unwarranted  inva- 
sion of  State's  sovereignty,  quaere,  82  C 
352 

a  statute  redrafted  after  judicial  interpreta- 
tion is  presumed  to  be  based  on  the  inter- 
pretation, 82  C  354 

if  a  deed  to  Connecticut  land  would  have  con- 
veyed fee  under  law  of  State  where  exe- 
cuted it  is  presumed  that  such  a  convey- 
ance was  intended,  83  C  360 

in  revising  statute  no  presumption  that  law 
has  been  changed,  84  C  371 

ever}r  presumption  is  made  in  favor  of  a  leg- 
islative act,  85  C  344,  86  C  141 

words  in  statute  are  presumed  to  be  used  in 
ordinary  significance,  92  C  99 

contract  to  be  performed  in  another  State 
presumed  to  be  construed  by  its  laws,  95  C 
102 

every  presumption  is  in  favor  of  constitution- 
ality of  statute,  95  C  357 

presumptions  raised  by  Negotiable  Instru- 
ments Act  in  favor  of  holder  of  note  are  all 
rebuttable,  105  C  73 

attempt  by  Legislature  to  create  presump- 
tion de  presentation  of  bills  to  Governor  is 
encroachment  on  judicial  authority,  112  C 
129 

presumption  is  that  statutes  affecting  substan- 
tive rights  are  intended  to  operate  prospec- 
tively, 118  C  531 

this   does    not   apply    to    statutes    merely 

procedural  and  not  imposing  or  affecting 
substantive  rights,  118  C  531 

where  under  New  York  law  certificate  of  su- 
perintendent of  banks  was  made  presump- 
tive evidence  of  necessity  and  amount  of 
assessment  against  stockholders  of  insolvent 
bank,  presumption  has  no  effect  here,  119 
C  83 

§  25.  Title;  Ownership;  Gift  from  Hus- 
band to  Wife 

that  improvement  by  husband  on  wife's  land 
is  intended  as  a  gift,  independent  of  stat- 
ute, 51  C  166 

where  husband  voluntarily  makes  improve- 
ment upon  land  of  wife,  law  presumes  that 
improvement  was  for  her  benefit,  61  C  475 
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fact  that  husband  erected  buildings  upon 

wife's  land  creates  no  legal  presumption 
against  her,  61  C  475 

of  gift,  exists  where  husband  buys  real  es- 
tate and  has  it  conveyed  to  wife;  presump- 
tion is  one  of  fact  and  may  be  rebutted,  62 
C  407 

that  deed  from  husband  to  wife  was  without 
consideration,  76  C  200 

that  owner  of  equity  is  in  possession  when 
he  makes  conveyance,  78  C  97 

proof  that  one  is  holder  of  a  bond  raises  pre- 
sumption of  title,  82  C  333 

no  presumption  that  improvements  on  wife's 
land  are  a  gift  to  her,  82  C  424 

when  ownership  to  middle  of  a  highway  is 
presumed,  82  C  567 

no  presumption  that  owner  of  legal  title  to 
land  owned   equitable   title  also,   83   C   109 

no  presumption  of  ownership  to  middle  of  a 
private  way,  84  C  429 

evidence  that  husband  built  on  land  owned 
equally  with  his  wife  raises  presumption  of 
her  interest  in  the  building,  86  C  200 

boundary  on  railroad's  right  of  way  presumed 
to  go  to  middle  thereof,  86  C  585 

owner  of  mud  flats  not  presumed  to  own  to 
middle  of  highway,  86  C  659 

allowing  record  title  to  land  to  remain  in 
husband  raises  presumption  that  she  knew 
she  could  not  deny  his  ownership,  87  C  99 

presumption  between  husband  and  wife  that 
payments  are  gift,  88  C   114,  94  C  350 

land  transferred  from  husband  to  wife  pre- 
sumed to  be  a  gift,  89  C  243 

deeds  of  upland  presumptively  include  ri- 
parian rights,  93  C  501,  95  C  538 

existence  of  lost  grant  not  presumed  from 
mere  use  and  possession  of  land,  103  C  338 

that  possession  of  land  by  husband  and  wife 
is  possession  of  one  having  title ;  applies  to 
possession  under  agreement  to  sell,  112  C 
427 

presumption,  tending  to  resulting  trust,  of  in- 
tention that  purchase  will  inure  to  him  who 
furnishes  purchase  price,  117  C  301 

when  man  buys  property  and  has  it  conveyed 
to  wife,  unless  contrary  appears,  presump- 
tion is  that  gift  is  intended,  117  C  301 

presumption  that  there  was  no  gift  where 
father  transferred  his  savings  account  to 
himself  and  daughter  jointly,  rebutted  by 
proof  of  actual  facts,  128  C  200 

abutting  owners  presumed  to  own  fee  of  land 
to  center  of  highway,  no  evidence  to  con- 
trary being  offered,  129  C  155 

—Miscellaneous  Presumptions 


§  26. 

of  abandonment,   from  nonuser,  16  C  150 
that  legacy  to  widow  is  a  bounty,  23  C  330 
that  a  man  is  where  his  residence  is,  23  C 
362 


none  that  deed  recorded  six  hours  after  at- 
tachment, was  given  before  attachment,  33 
C  417 

"everything  presumed  against  wrong-doer," 
applies  when,  43  C  232 

not  applied  to  inference  that  other  miss- 
ing goods  were  taken  by  wrong-doer,  43  C 
233 

that  land  directed  by  will  to  be  sold  was  sold 
within  time  stated  in  will  and  in  the  com- 
plaint demurred  to,  49  C  342 

as  to  line  of  street  where  highway  was  never 
formally  laid  out,  that  it  is  a  continuous 
line,  53  C  4 

favors  want  of  authority  in  individual  mem- 
bers of  nontrading  partnership  to  sign  firm 
notes;  how  overcome,  53  C  60 

dedication  of  highway  over  uninclosed  land 
may  be  presumed  from  use;  but  fact  that 
land  is  uninclosed  weakens  presumption,  55 
C  83 

in  favor  of  long  continued  user  and  pos- 
session courts  will  presume  everything,  55 
C  148 

of  law  against  intestacy  in  favor  of  offspring, 
55  C  259 

none,  that  expenses  of  wife's  sickness  were 
paid  from  her  separate  estate,  56  C  489 

cohabitation  as  husband  and  wife  raises  a 
presumption  of  marriage,  57  C  538 

one  entering  under  a  warranty  deed  purport- 
ing to  convey  whole  estate  is  presumed  to 
hold  under  deed  as  exclusive  owner,  62  C 
82 

but  held,  on  facts,  not  presumed  that  pos- 
session was  actual,  open  and  exclusive,  62 
C  82 

that  legal  heirs  exist,  4  C  483,  69  C  272,  71 
C  286 

that  letter  mailed  arrived  in  due  course,  66  C 
384,  73  C  664 

as  to  malice  is  libel  action,  67  C  518 

that  it  is  not  necessary  to  produce  abortion 
or  miscarriage  to  save  life,  69  C   186 

none  of  grant  of  land  from  possession  of  it, 
75  C  522 

of  revocation  of  will  from  failure  to  find  it 
where  it  naturally  would  be  left,  77  C  638 

that  president  of  bank  is  real  as  well  as  nom- 
inal head,  79  C  348 

that  child  born  three  months  after  marriage 
is  by  husband,  79  C  617 

presumption  that  one  on  a  freight  train  is 
not  a  passenger,  82  C  574 

no  presumption  that  a  right  of  way  is  person- 
al, 84  C  429 

in  libel  and  slander,  law  presumes  some  dam- 
age when,  85  C  23 

presumption  that  railroad  towerman  acted 
according  to  orders,  85  C  467 

president  of  a  corporation  is  presumed  to 
have  authority  to  employ  help,  85  C  513 


Evidence  §  26 

if  one  takes  possession  and  uses  rooms  in  a 
boardinghouse,  law  presumes  relation  of 
landlord  and  tenant,  86  C  264 

no  presumption  that  children  have  escaped 
quarantine  with  consent  of  parents,  86  C 
677 

there  is  no  presumption  that  in  an  omitted 
portion  of  a  will  there  is  anything  more 
favorable  to  those  on  whose  behalf  the 
action  is  brought,  87  C  175 

under  common  law  presumption  is  that  one 
takes  as  joint  tenant;  under  ours  that  he 
takes  as  tenant  in  common,  87  C  518 

probate  records  are  presumed  to  show  state 
of  settlement  of  estate,  87  C  617 

presumption  that  a  gift  vests  at  a  future  time 
disregarded  in  our  more  recent  cases,  87  C 
664 

answer  to  a  letter  to  an  agent  of  the  corpo- 
ration presumed  to  have  been  made  by  one 
who  should  have  done  so,  88  C  515 

that  street  referred  to  in  body  of  the  instru- 
ment is  in  town  stated  on  date  line,  91  C 
33 

in  libel  and  slander,  defamatory  words  pre- 
sumed to  be  false,  92  C  236 

no  presumption  under  the  facts  that  railroad 
located  its  right  of  way  to  full  width  per- 
mitted by  charter,  92  C  349 

no  presumption  that  a  woman  however  old 
cannot  have  children,  93  C  308 

wife   presumed  to  be  supported   by  husband, 

95  C  160 

none  of  alienation  of  affection  from  mere 
proof  of  husband's  adultery  with  defend- 
ant, 95  C  556 

presumption  of  delivery  of  letter  duly  mailed, 

96  C  657,  97  C  356 

that  platform  extending  into  a  highway  is  a 
nuisance,  98  C  522 

no  presumption  that  a  person  knew  of  cer- 
tain addresses  given  in  a  city  directory,  99 
C  160 

effect  on  burden  of  proof  of  rule  of  prima 
facie  liability  where  bailee  did  not  return 
goods  entrusted  to  him,  101  C  247 

proof  of  mailing  of  notice  as  sufficient  basis 
for  finding  it  was  received,  101  C  589 

that   highway   in   a   deed   refers   to   apparent, 

traveled  highway,  and  not  as  it  may  exist 

of  record,  104  C  36 
no   presumption   that   stock,   as    distinguished 

from  bonds  of  a  going  concern,  has  a  value 

of  par,  104  C  74 
presumption    that    executor    becomes    trustee 

when    his    duties    as    former   are   virtually 

complete,  105  C  230 
presumption    that    woman    of    any    age    may 

bear  children,  105  C  744 
none    that    minor    has    no    dependents    under 

compensation  law,   112  C  459 
presumption    that    city    granted    individual    a 
'right  to  build  over  building  line  must  rest 
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on  general  experience  or  on  policy  or  con- 
venience, 113  C  40 

presumption  of  receipt  of  notice  which  has 
been  mailed  not  conclusive,  113  C  128 

presumption  that  on  termination  of  conserva- 
torship, property  was  restored  to  ward,  113 
C  606 

presumption  that  nuisance  is  temporary  rath- 
er than  permanent,  is  one  of  fact,  114  C  509 

presumption  that  wife  living  with  husband 
whose  earnings  are  adequate  to  support 
family  is  supported  by  him;  rebuttable,  119 
C  37 

abandonment  may  be  presumed  from  long 
continued  neglect,  125  C  227 

where  there  is  manual  delivery,  execution  of 
attestation  clause  is  prima  facie  proof  of 
delivery  of  deed;  there  is  rebuttable  pre- 
sumption that  grantee  assented;  can  be 
overcome  only  by  evidence  that  no  delivery 
intended,  126  C  392 

doctrine  of  res  ipsa  loquitur  does  not  give 
rise  to  presumption,  127  C  435 

§  27.  Burden  of  Proof 

§  28.  In  General 

proper  use  of  term,  "burden  of  proof,"  53  C  71 
only  applies  to  party  burdened  with  prov- 
ing affirmative  essential  fact,  53  C  71 
— never  shifts  in  this  sense,  53  C  71 
-distinguished    from    sufficiency    of    proof, 


53  C71 

when  by  pleadings  the  burden  is  thrown  upon 
a  party  he  must  in  the  first  instance  intro- 
duce all  the  evidence  relied  upon  to  estab- 
lish his  claim,  61   C   174 

defined ;  its  shifting,  71  C  246,  84  C  569,  85  C 
338 

on  counterclaim,  73  C  623 

general  rule  as  to  burden  of  proof,  73  C  626, 
74  C  715,  84  C  387,  85  C  429 

Legislature  can  shift  burden,  79  C  351 

issue  on  truth  of  complaint  rests  with  plain- 
tiff to  the  end,  82  C  337 

no  equipoise  in  evidence  where  there  is  a  pre- 
ponderance of  proof,  85  C  16 

court  fellows  theory  of  burden  of  proof  adopt- 
ed by  the  parties,  85  C  148 

argumentative  answer  does  not  shift  burden, 
85  C  338 

burden  as  resting  on  party  having  peculiar 
knowledge  of  facts,  85  C  429 

if  burden  of  proof  on  A,  he  cannot  recover  if 
evidence  is  evenly  matched,  87  C  363 

burden  is  on  plaintiff  as  to  all  matters  ad- 
missible under  general  denial,  87  C  411 

if  all  facts  undisputed,  no  need  to  rule  on 
burden  of  proof,  94  C  452 

burden  of  proof  may  be  more  than  a  mere 
incident  to  the  remedy ;  may  be  a  matter  of 
substantial  right,  97  C  225 

burden  is  on  defendant  as  regards  counter- 
claim, 99  C  666 
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as  procedural  matter  governed  by  law  of 
forum,  117  C  428 

sustained  if  evidence,  considered  fairly  and  im- 
partially, induces  in  mind  of  trier  a  rea- 
sonable belief  that  it  is  more  probable  than 
otherwise  that  fact  in  issue  is  true,  117  C 
520 

nature  and  function  of  rebuttable  presump- 
tions discussed  and  relation  to  burden  of 
proof,  118  C  58 

charge  that  party  who  had  burden  of  proof 
must  meet  it  by  fair  preponderance  of  the, 
evidence,  that  is  by  the  better  or  weightier 
evidence,  held  sufficient,  119  C  277 

inference  drawn  from  failure  to  testify  does 
not  supply  place  of  evidence  of  material 
facts,  120  C  672 

does   not   shift   burden   of   proof   so   that 

party  on  whom  it  rests  is  relieved  of  prov- 
ing prima  facie  case,  120  C  672 
-but  may  turn  scales  if  evidence  is  closely 


balanced,  120  C  672 
burden  of  proof  is  upon  plaintiff  to  prove  all 

elements  of  cause  of  action,  121  C  207 
where  plaintiff  voluntarily  assumes  affirmative 

on  issue,  he  cannot  complain  if  court  charges 

he  has  burden  of  proving  it,  125  C  197 
use  of  word  "establish"  as  regards  burden  of 

proof  held  harmless  in  view  of  charge  as 

a  whole,  125  C  670 

§  29.  Negligence 

See  also  Negligence  §  24(1) 

failure  of  common  carrier  to  deliver;  burden 
of  proof,  37  C  272 

burden  is  on  defendant  after  a  default  on  hear- 
ing in  damages,  in  action  for  negligence. 
48  C  363 

rule  as  to  burden  in  cases  of  negligence  stat- 
ed, 51  C  350,  351 

effect    of   defendant's    failure    to    explain 

facts  indicating,  51  C  351 

after  default  in  tort  cases,  burden  is  on  de- 
fendant to  show  absence  of  negligence;  pre- 
ponderance is  sufficient,  53  C  193 

in  suit  for  negligent  injury,  burden  is  on  plain- 
tiff to  show  that  his  conduct  was  that  of  a 
reasonably  prudent  man,  62  C  10 

burden  is  on  plaintiff  claiming  negligence  in 
master,  to  prove  colaborer  incompetent,  62 
C215 

in  a  suit  for  injury  resulting  in  death,  plain- 
tiff is  bound  to  show  ordinary  care  in  de- 
ceased, 63  C  32 

in  absence  of  eye  witnesses  due  care  may 

be  inferred  from  circumstances,  63  C  35 

to  prove  unskilfulness  of  physician  who  sues 
for  services,  64  C  464 

in  action  for  negligence,  69  C  219,  71  C  689, 
73  C  434,  81  C  330,  82  C  144,  199,  83  C 
174 

to  prove  it  to  be  proximate  cause  of  in- 
jury, 81  C  395 
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in  hearing  as  to  damages,  75  C  246 

burden  of  proof  that  a  highway  defect  was 
the  proximate  cause  of  the  injury  on  plain- 
tiff, 86  C  506 

where  one  is  injured  on  a  railroad  track,  bur- 
den is  on  him  to  show  he  was  rightfully 
there,  87  C  623 

burden  on  one  relying  on  last  clear  chance 
doctrine  to  prove  all  necessary  conditions, 
94  C  468 

burden  on  one  alleging  automobile  not  prop- 
erly lighted,  95  C  208 

plaintiff,  suing  for  injury  to  automobile  op- 
erated on  public  highway,  must  show  car 
to  be  registered  and  driver  to  be  licensed, 
96  C  390 

provision  in  uniform  bill  of  lading,  placing 
burden  on  carrier  to  disprove  negligence, 
where  loss  is  due  to  defect  in  goods,  is  val- 
id, 97  C  225 

burden    of    proof,    in    general,    in    action 

against  carriers,  97  C  225 

de  negligence  of  carrier  is  on  shipper;  this 
may  be  changed  by  bill  of  lading,  100  C  273 

rule  that  bailee  must  disprove  negligence 
rests  upon  his  exclusive  possession,  101  C 
238 

in  action  for  attorney's  fees,  burden  is  on 
defendant   to   show   negligence,    105    C   436 

burden  as  affected  by  negligence  doctrine  of 
res  ipsa   loquitur,   105   C  650 

as  affected  by  doctrine  of  res  ipsa  loquitur, 
108   C    115 

burden  on  plaintiff  administrator  to  prove  due 
care  though  this  may  be  impossible  by  rea- 
son of  decedent's  death,   112   C  86 

where  circumstances  point  as  strongly  to  want 
of,  as  to  exercise  of  due  care,  no  recovery* 
allowed,  112  C  90 

charge  that  law  assumed  defendant  not  to  be 
to  blame  until  plaintiff  proved  it  by  fair  pre- 
ponderance  of  evidence   held   not   harmful, 

112  C  301 

plaintiff  not  required  to  prove  freedom  from 
contributory  negligence  by  direct  evidence, 

113  C  274 

slight  circumstantial  evidence  may  be  suf- 
ficient,  113   C  274 

action  for  compensation  for  services ;  burden 
of  proof  satisfied  by  presumption  that  physi- 
cian discharged  his  duty;  defendant  must 
establish  contrary  by  preponderance  of 
proof,  113  C  484 

malpractice  case;  plaintiff  in  chief  must  sup- 
port allegations  before  defendant  need  pro- 
duce evidence ;  preponderance  of  proof  is 
ultimately  on  plaintiff,  113  C  484 

presumption  that  physician  discharged  duty 
has  to  do  with  burden  of  proof  and  is  not 
evidence,  113  C  484 

in  action  on  contract,  plaintiff  has  burden  to 
prove  agreement  had  been  made  by  accept- 
ance of  offer,  114  C  14 


bond  reciting  that  an  attachment  had  been 
placed  on  property  of  J  and  E,  estopped 
parties  claiming  J  had  no  interest,  114  C  98 

though  they  might  show  limited  extent  of 

his  interest,  assuming  burden  of  proof  114 
C98 

burden  of  proving  elements  justifying  applica- 
tion of  doctrine  of  supervening  negligence 
is  on  plaintiff  though  evidence  of  facts  may 
be  in  part  from  defendant,  115  C  658 

charge  that  burden  of  proving  negligence  of 
plaintiff's  decedent  was  on  defendant  cor- 
rect where  latter  affirmatively  alleged  it  as 
defense,  115  C  658 

burden  of  proving  necessary  facts  to  establish 
elements  of  doctrine  of  last  clear  chance  on 
plaintiff;  if  he  fails  to  afford  basis  for  find- 
ing all  of  them  doctrine  not  applicable,  116 
C  127 

incumbent  on  defendants,  in  death  case,  to 
plead  and  prove  contributory  negligence  of 
decedent  under  1931  statute,  116  C  150 

where  contributive  action  of  two  parties 
causes  damage,  burden  on  plaintiff  to  show 
part  for  which  each  is  responsible,  116  C 
294 

burden  on  plaintiff  to  prove  that  he  was  pro- 
spective passenger  and  thus  an  invitee  and 
not  trespasser  on  railroad's  property,  116 
C  389 

burden  is  on  plaintiff  who  seeks  to  return 
goods  for  breach  of  warranty  to  show  that 
they  are  substantially  in  same  condition  as 
when  sold,  116  C  579 

jury  could  reasonably  reach  conclusion  that 
defendant  did  not  sustain  burden  of  proving 
plaintiff's  decedent  guilty  of  contributory 
negligence  under  1931  statute,  116  C  716 

where  person  charged  with  negligence,  as 
well  as  plaintiff's  decedent,  died  as  result  of 
accident,  1931  statute  did  not  apply  and 
plaintiff  had  burden  of  proving  contributory 
negligence,  117  C  271 

defendant  affirmatively  alleged  plaintiff's  con- 
tributory negligence ;  held  court  did  not  err 
in  charging  he  had  burden  of  proving  it 
though  he  attempted  to  eliminate  this  al- 
legation by  amendment  after  trial  and  ver- 
dict, 117  C  428 

upon  plaintiff's  evidence,  defendant  being  in 
court  but  not  testifying,  jury  could  con- 
clude that  accident  was  caused  by  defend- 
ant's going  to  sleep  at  wheel  and  that  he 
should  have  realized  likelihood  of  it,  117  C 
428 

under  1931  statute,  in  actions  for  negligently 
causing  the  death  of  a  person,  plaintiff  as- 
sumes burden  of  proving  defendant  negli- 
gent and  defendant  burden  of  proving  con- 
tributory negligence  of  decedent,  117  C  484 

presence  of  conditions  necessary  for  applica- 
tion of  doctrine  of  res  ipsa  loquitur  does  not 
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shift  burden  of  proof  to  defendant,  117  C 
631 

statute  imposing  burden  of  proof  of  contribu- 
tory negligence  on  defendant  in  death  cases, 
118  C  128 

not  limited  in  scope  to  period  immediately 

incident  to  time  of  accident,  118  C  128 

presumption  created  is  available  to  plain- 
tiff throughout  entire  period  of  transaction, 
118  C  128 
-defendant  must  prove  some  negligent  act 


or  omission  on  part  of  decedent  materially 
contributing  to  accident,  118  C  128 

charge  de  burden  of  proving  contributory  neg- 
ligence of  plaintiff's  decedent  in  death  case 
under  statute  held  adequate,  118  C  210 

charge  placing  burden  of  proof  of  due  care 
on  plaintiff  in  wrongful  death  case,  where 
plaintiff  alleged  it  and  defendant  did  not 
set  up  contributory  negligence  as  affirmative 
defense,  upheld  despite  statute,  118  C  471 

quaere  whether  court  would  be  justified 

in  failing  to  regard  the  presumption  cre- 
ated by  the  statute,  118  C  473 

charge  applying  act  of  1931  de  burden  of 
proof  of  contributory  negligence  in  death 
case,  where  accident  occurred  before  en- 
actment of  act  but  trial  after,  sustained,  118 
C  531 

effect  of  1931  statute  concerning  pleading  and 
burden  of  proof  of  contributory  negligence 
in  actions  where  injured  party  has  died 
discussed  and  cases  reviewed,  119  C  339 

and   where  plaintiff  by  pleading  lack  of 

contributory  negligence  has  assumed  bur- 
den of  proof,  he  cannot  claim  benefit  of 
presumption  established  by  statute,  which  is 
not  severable,  119  C  339 

where  answer  affirmatively  alleges  con- 
tributory negligence  burden  is  on  defend- 
ant, 119  C  341 

but  if  on  whole  case  it  is  proved  decedent 

was  negligent,  plaintiff  cannot  recover,  119 
C  341 

statute  placing  burden  of  proof  of  contribu- 
tory negligence  on  defendant  for  negligent- 
ly causing  death  or  negligently  injuring 
person  who  dies  before  trial  does  not  apply 
to  actions  against  municipality  for  injuries 
from  failure  to  erect  sufficient  railing  or  be- 
cause of  defective  road  or  bridge,  119  C 
476 

lack  of  contributory  negligence;  burden  on 
plaintiff,  120  C  698 

doctrine  of  res  ipsa  loquitur  does  not  shift 
burden  of  proof,  121  C  26 

to  prove  that  fall  rather  than  subsequent 
burns  caused  diabetic  upset,  122  C  375 

on  plaintiff  to  show  defective  condition  of 
steps  and  that  property  owner  had  notice  of 
it,  123  C  20 
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in  death  case  statute  places  burden  upon  de- 
fendant to  establish  contributory  negligence, 
123  C  25 

unless  he  does  this  by  preponderance  of 

evidence  the  issue  must  be  found  in  favor 
of  the  plaintiff,  123  C  25 

where  doctrine  of  res  ipsa  loquitur  is  applica- 
ble, plaintiff  would  sustain  burden  of  proof 
only  if,  on  whole  evidence,  jury  reasonably 
reached  conclusion  that  defendant  was  neg- 
ligent, 123  C  81 

court   in   error   in   charging  that   burden  * 

was  on  defendant  to  explain  cause  of  acci- 
dent, 123  C  81 

on  plaintiff  to  prove  conditions  of  last  clear 
chance  doctrine,  123  C  588 

on  plaintiff  to  prove  that  defect  in  highway 
was  sole  proximate  cause  of  injury,  125  C 
49 

doctrine  of  res  ipsa  loquitur  does  not  shift, 
125  C  123 

defendant  who  pleaded  special  defense  that 
plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence  carried  burden  of  proof  on 
that  issue,   126  C  29 

where  plaintiff  pleaded  due  care  on  part  of 
intestate,  defendant  entitled  to  charge  that 
he  thereby  assumed  burden  of  proving  it, 
having  waived  statute,  126  C  396 

where  vessel  breaks  from  moorings  and  col- 
lides with  another;  where  breaking  loose 
occurred  during  storm,  126  C  529 

in  malpractice  case,  127  C  281 

doctrine  of  res  ipsa  loquitur  does  not  shift 
burden  of  proof,  127  C  435 

burden  on  defendant  to  prove  contributory 
negligence  under  statute,   128  C  332,  607 

where  plaintiff  alleges  due  care  he  is  in  same 
situation  as  to  burden  of  proof  as  he  would 
have  been  prior  to  1939  enactment,  129  C 
26 

where  defendants  in  answer  set  up  contribu- 
tory negligence  as  special  defense,  burden 
on  them  to  establish  it,  129  C  163 

statute  de  presumption  of  due  care  and  burden 
of  proof  as  to  contributory  negligence  in 
negligence  actions  applies  only  to  contribu- 
tory negligence;  is  without  effect  on  plain- 
tiff's duty  to  establish  negligence  of  defend- 
ant, 129  C  378 

legislation  is  procedural  only  and  makes 

no  change  in  substantive  law;  effect  only  is 
to  shift  burden  of  proving  freedom  from 
contributory  negligence,  129  C  385 

§  30.  Contracts;      Bills      and      Notes; 

Bonds;  Insurance  Policies 

rule  as  to  burden  in  action  against  carriers  for 

loss  of  goods,  37  C  277 
guaranty  that  note  is  collectible;   burden  on 

plaintiff  to  prove  diligence,  50  C  22 
burden    is    on    insurance    company    to    show 

nonoccupation  at  time  of  fire,  51   C  510 
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burden  on  holder  of  bill  or  note,  under  New 
York  law,  to  prove  himself  a  bona  fide 
holder  for  value,  when,  54  C  401 

vendee  suing  for  vendor's  breach  of  warranty 
that  horse  was  sound  so  far  as  he  knew, 
must  prove  latter's  knowledge  of  unsound- 
ness, 56  C  231 

statute,  burden  is  on  obligor  of  bond  to  prove 

that  value  of  property  attached  was  less  than 
amount  ordered  by  the  process,  58  C  437 

suit  on  life  insurance  policy,  74  C  699,  719, 

76  C  494,  77  C  286 
effect    of    presumption;    amount    of    evidence 

necessary   in   first  instance;   representations 

in  insurance  policy,  77  C  286 
in  action  by  holder  of  a  bond  negotiable  and 

payable  to  bearer,  82  C  337 

burden  in  action  on  covenant  for  repairs  where 
landlord  claims  tenant  exposed  goods  to 
their  damage,  86  C  8 

in  action  on  insurance  policy,  plaintiff  can 
rely  on  presumption  that  conditions  prece- 
dent were  performed,  but  burden  is  on  him 
where  their  performance  is  disputed,  86  C 
15 

burden  on  defendant  to  prove  breach  of 

condition  subsequent  such  as  false  swear- 
ing after  loss,  86  C  15 

in  action  on  sale  of  machine,  burden  on  de- 
fendant to  prove  it  defective,  89  C  336 

to  prove  telephone  company's  liability  for  fire 
caused  by  short  circuiting  with  high  cur- 
rent wire,  91  C  563 

in  action  to  recover  for  services,  burden  on 
defendant  to  prove  subsequent  agreement 
fixing  prices,  92  C  257 

burden  on  purchaser  of  goods  who  counter- 
claims for  breach  of  warranty,  95  C  529 

failure  of  plaintiff  to  prove  case  does  not 

entitle  him  to  judgment  on  counterclaim,  95 
C  529 

burden  is  on  indorser  who,  sued  on  note, 
pleads  that  he  signed  for  accommodation,  99 
C683 

in  action  for  rent,  landlord  need  not  allege  or 
prove  tenant's  possession,  102  C  475 

in  action  on  negotiable  instrument,  burden  of 
proving  absence  of  consideration  is  on  de- 
fendant, 102  C  620 

unless  title  of  prior  holder  shown  to  be 

defective,  102  C  620 

in  action  against  surety  on  attachment  bond, 
burden  of  proving  principal's  interest  is  on 
defendant,  102  C  684 

where  executor  gives  bond  and  funds  are  not 
forthcoming  burden  is  on  surety  to  show 
that  they  were  properly  disbursed,  105  C 
239 

statute  places  burden  of  proof  on  holder  of 
negotiable  instrument  to  show  that  he  took 
it  in  good  faith  where  it  came  from  one 
having  defective  title,  106  C  147 


this    reverses    general    rule   that   he    who 

pleads  facts  must  prove  them,  106  C  147 

burden  of  proving  consideration  for  negotia- 
ble instrument,  106  C  147 

burden  of  proof  of  compliance  with  conditions 
precedent  in  insurance  policy,  106  C  519, 
108  C  163,  563 

where  warehouse  receipt  does  not  state  value 
or  quantity  of  goods  delivered,  owner  suing 
for  nondelivery  must  prove  them,  108  C 
659 

on  defendant  in  action  on  bond  substituted 
for  attachment,  to  prove  interest  of  princi- 
pal in  property  attached  less  than  attach- 
ment, 109  C  362 

burden  of  proof  on  plaintiff  to  prove  breach 
of  covenant  of  seisin  and  good  right  to  con- 
vey,  109  C  459 

burden  on  consignee  to  show  carrier  did  not 
make  delivery  in  reasonable  time,  109  C 
466 

it  is  for  lessor  asserting  violation  of  covenant 
against  subletting  to  prove  that  fact,  110 
C  513 

when  burden  of  proof  on  holder  of  negotiable 
instrument  to  prove  good  faith ;  defective 
title  in  prior  holder ;  confined  to  suits  on  in- 
strument, 111  C  178 

in  action  for  conversion  of  negotiable  bond, 
burden  of  proof  on  plaintiff  throughout,  111 
C  178 

does   not   shift   to  holder   to   prove  good 

faith  under  provisions  of  Negotiable  In- 
struments Act,  111  C  178 

one  claiming  to  own  note  paid  by  indorser 
by  assignment  has  burden  to  prove  he  is 
genuine,  honest  owner,  111  C  662 

is  on  tenant  to  prove  constructive  eviction, 
when  sued  for  rent,  111  C  699 

breach  of  employment  contract ;  burden  on  de- 
fendant to  prove  that  plaintiff  could  by 
diligence  have  found  other  work,  114  C  662 

production  of  negotiable  note  establishes 
case  prima  facie  against  maker,   118  C  112 

burden  then  on  latter  to  prove  facts  which 

limit  plaintiff's  rights,  as  defective  title,  118 
C  112 

allegation  by  defendant  insurer  of  breach  of 
condition  of  policy  does  not  shift  burden  of 
proof,  118  C  190 

plaintiff  bound  to  prove  performance  of 

breach  alleged,  118  C  190 

where  plaintiff  sues  insurance  broker  for  dam- 
ages due  to  his  failure  to  secure  valid  pol- 
icy, burden  of  proof  to  show  that  no  actual 
damage  suffered  by  reason  of  fact  that  no 
company  would  issue  policy  in  particular 
situation,  rests  on  defendant,  118  C  554 

under  life  policy  with  additional  indemnity 
for  death  caused  solely  by  accident,  burden 
on  plaintiff  to  prove  that  disease  did  not 
contribute  to  cause  death,  119  C  641 
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on  one  insured  against  loss  by  collision  or 
upset  to  prove  damage  suffered  by  reason 
thereof,  120  C  301 

and  also  to  prove  amount  of  damage  due 

thereto  where  there  are  two  independently 
operating  causes,  120  C  302 

on  plaintiff  claiming  under  insurance  policy 
to  prove  that  death  was  by  accidental  means, 
124  C  533 

on  lack  of  consideration  for  agreement  to 
compromise  proposed  will  contest,  in  suit 
to  cancel  agreement,  124  C  625 

in  suit  by  assured  against  insurer  of  liability 
policy,  127  C  516 

on  defendant  in  action  on  note  given  under 
Small  Loans  Act  to  show  required  state- 
ment not  given  him,  128  C  261 

where  vendor  of  store  agreed  to  effect  com- 
promise settlement  with  creditors,  burden  of 
proving  that  he  did  so  rested  on  him  in  suit 
to  enforce  contract,  128  C  686 

§  31.  Undue  Influence;  Wills 

proof  of  execution  of  will  is  presumptive 
proof  of  every  clause,   54  C   121 

burden  on  opponents  of  will  to  show  that 

a  clause  is  not  part  of  will,  54  C  121 

burden  is  on  legatee  in  confidential  relation 
to  testator  to  disprove,  at  outset,  undue  in- 
fluence, 57  C  143 

especially  where  will  prefers  him  to  the 

natural  objects  of  testator's  bounty,  57  C 
143 


rule  does  not  generally  apply  to  relation 

existing  between  mother  and  son,  57  C 
144 

where  burden  of  disproving  undue  influence 
is  not  clearly  upon  the  proponents  of  a  will, 
the  matter  is  for  the  jury  on  all  the  evi- 
dence, 59  C  246 

special  case ;  burden  held  to  be  upon  the 
proponents,  59  C  239,  246 

appeal  from  probate  of  will  on  ground  of  un- 
due influence;  burden  still  rests  on  appel- 
lees to  show  execution  and  capacity,  63  C 
72 

after  proponents  of  will  have  introduced  proof 
of  capacity,  burden  is  on  party  alleging  in- 
capacity to  prove  it,  63  C  401 

especially    where    the    incapacity    alleged 

consists  of  an  insane  delusion  on  a  single 
point,  63  C  398 

question  de  sufficiency  would  be  whether 

evidence  of  contestants  sufficiently  prepon- 
derated over  that  of  proponents,  to  over- 
come the  presumption  of  sanity,  63  C  406 

insanity  in  will  contest  or  criminal  prosecu- 
tion, 69  C  199,  77  C  287 

undue  influence  in  making  of  will,  72  C  319, 
77  C  623,  80  C  513,  85  C  459,  88  C  136,  214, 
394,  655,  91  C  46  and  see  Wills 

revocation  of  will,  77  C  640,  87  C  579 

validity  of  execution  of  will,  80  C  521 
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burden  and  amount  of  proof  necessary  to 
prove  will,  executed  with  two  witnesses  in 
another   State,  91   C  265 

mere  fact  that  legatee  is  niece  living  with 
testator  not  enough  to  make  gift  invalid, 
93  C  630 

effect  of  presumption  of  invalidity  of  gifts  to 
those  in  a  trust  relationship  as  regards  bur- 
den of  proof,  93  C  631 

as  to  undue  influence  charged  to  have  been 
exerted  by  a  son  of  donor  of  property,  97  C 
713 

plaintiff  may  prove  conspiracy  to  secure  prop- 
erty by  undue  influence,  100  C  453 

where  it  is  an  essential  allegation  of  the 

complaint,  100  C  453 
-though    entirely    distinct    from    issue    of 


mental  capacity,  100  C  453 

burden  of  proving  undue  influence  is  on  party 
asserting  it,   101   C  609 

ordinarily   on   one   contesting  will   for   undue 
influence,  108  C  572 

but  not  where  natural  objects  of  testator's 

bounty  are  excluded  in  favor  of  one  oc- 
cupying position  of  peculiar  trust  and  con- 
fidence, 108  C  572 

rule  explained,  108  C  572 

-such   person  must   disprove  undue   influ- 


ence   by    clear   preponderance    of    evidence, 
108  C  572 
burden  of  proving  testamentary  capacity  rests 
upon  proponents  of  will,  128  C  337 

§  32.  Workmen's  Compensation 

on  claimant  in  workmen's  compensation  cases 
to  show  injury  compensable,  93  C  49,  95  C 
40 

in  workmen's  compensation  case  burden  is  on 
employer  to  show  "wilful  and  serious  mis- 
conduct" by  employee,  97  C  47 

claimant  under  workmen's  compensation  law 
need  not  in  first  instance  show  that  em- 
ployer was  within  exemption  of  those  em- 
ploying less  than  five,  102  C  3 

claimant  has  burden  to  prove  it  to  have  been 
at  least  a  reasonable  probability  that  in- 
jury arose  out  of  employment,    112  C  692 

testimony  that  it  was  reasonably  pos- 
sible, not  sufficient,  112  C  692 

compensation  case ;  burden  upon  defendant 
after  prima  facie  case  is  established ;  ap- 
portionment of  compensation,  114  C  24 

in  compensation  case  burden  is  on  respondents 
to  establish  facts  requisite  to  an  apportion- 
ment, 114  C  389 

on  plaintiff  in  compensation  case  to  prove  he 
had  occupational  disease  within  statutory 
definition,  118  C  41 

—Criminal  Proceedings 


§  33.  • 

See   also   Criminal   Law   and   Procedure 

§11(1) 
accused  bound  to  prove  affirmatively  his  liq- 
uor license,  41   C  589 


in  prosecution  under  statute  de  keeping  in- 
toxicating liquors,  burden  is  on  the  State, 
SO  C  417 

under   statute   de    reputation   of   keeping, 

etc.,  after  reputation  is  shown  burden 
shifts  to  accused,  50  C  417 

insanity  in  will  contest  or  criminal  prosecu- 
tion, 69  C  199,  77  C  287 

in  criminal  case  one  is  assumed  to  be  sane;  if 
questioned,  burden  is  on  State,  96  C  637 

upon  motion  for  change  in  venue  in  criminal 
cause,  103  C  453 

burden  of  proof  on  issue  of  alibi  is  upon  the 
State,  108  C  53 

in  nonsupport  charge,  burden  on  State  to 
prove  divorce  colorable,  110  C  348 

presumption  of  innocence  puts  burden  of  proof 
on  State;  has  no  weight  as  evidence,  112  C 
121 

burden  is  on  one  accused  of  criminal  libel  to 
prove  privilege  by  fair  preponderance  of 
evidence,  112  C  121 

—Matters  of  Affirmative  Defense 


§  34.- 

party    pleading    payment    assumes    burden    of 

proof,  37  C  561,  563 
burden  rests  on  accused  to  show  his  insanity, 

46  C  337,  47  C  541 
special   issue ;    burden   is   upon   one   affirming 

existence  of  the  fact  in  question,  51  C  201 
as   to   defendant's   right   to   sell   property 

held  as  security,  51   C  201 
-charge  that  defendant  must  clearly  prove 


that  fact  held  erroneous,  51  C  202 
-preponderance    of   evidence,    as    in    other 


cases,  is  sufficient,  51  C  202 
on  defendant  to  prove  right  of  way  by  pre- 
scription   urged    by   him    as    a   defense    to 

trespass,  54  C  18 
effect  of  allegation  of  want  of  knowledge  in 

answer,  73  C  448 
on  matters  in  defense  admissible  under  general 

denial,  74  C  615 
to  prove  special  agreement  as  to  use  of  horse 

in  return  for  his  keep  in  defense  of  action 

for  his  keep,  76  C  210 
as  to  justification,  relied  on  as  defense,  77  C 

600,  79  C  590 
burden   of  proving   affirmative   defense   is   on 

defendant,  87  C  691 

burden  on  defendant  who  affirmatively  alleges 
matter  admissible  under  general  denial,  88 
C  114 

to  prove  justification  or  excuse  for  nonsup- 
port, 91  C  7 

defendant  cannot  complain  of  charge  putting 
burden  on  him  as  to  matter  he  pleads  in 
special  defense,  though  it  is  provable  under 
general  denial,  97  C  509 

as  to  burden  of  proof  on  plea  of  payment,  100 
C  697 


Evidence  §  35 

burden  on  defendant  to  prove  allegations  of 
answer,  107  C  312 

defendant  who  alleges  a  fact  that  could  be 
proved  under  general  denial  assumes  burden 
of  proof,  114  C  662 

where  exception  forms  integral  part  of  stat- 
ute which  creates  a  right,  it  becomes  limi- 
tation, and  plaintiff  must  show  he  comes 
within  limited  class  for  whose  benefit  right 
established,  117  C  103 

burden  of  proof  in  this  respect  on  him, 

117  C  103 
-where  defendant  voluntarily  added  to  gen- 


eral denial,  affirmation  of  exception  in  dog 
statute,  he  took  upon  himself  burden  of 
proof  thereof,  117  C  103 

though  nonpayment  is  alleged  by  plaintiff,  if 
defendant  by  answer  pleads  payment  as 
defense,  burden  to  prove  it  rests  on  him, 
125  C  203 

where  complaint  alleged  nonpayment  of  pen- 
alty and  answer  admitted  it,  burden  of  prov- 
ing special  defense  was  on  defendant,  127  C 
355 

§  35. Miscellaneous 

on  plaintiff  to  show  malice  and  want  of  prob- 
able cause  in  action  for  malicious  appoint- 
ment of  overseer,  1  C  317 

writing  declared  on  must  be  proved  as  laid,  2 
C  413 

on  garnishee  in  scire  facias  to  prove  that 
property  is  another's,  3  C  251 

that  special  town  meeting  was  properly  wrarned 
to  be  affirmatively  proved  by  party  relying 
on  vote,  8  C  247 

burden  is  on  party  claiming  qualifying  decla- 
ration, to  show  it  was  part  of  conversation 
testified  to,  11  C  462 

burden  is  not  on  party  claiming  under  altered 
writing,  when,  11  C  541 

burden  is  on  party  claiming  unreasonable  de- 
lay in  opening  school  meeting,  13  C  235 

burden  is  on  plaintiff  to  show  possession  in 
forcible  entry  and  detainer,  21  C  512 

vendee  of  attached  property  in  debtor's  pos- 
session, must  show  bona  fides,  to  hold 
against  receiptor,  45  C  107 

party  setting  up  an  estoppel  assumes  the  bur- 
den, 46  C  379 

burden  rests  on  stockholders  seeking  to  take 
advantage  of  defect  in  organization  of  com- 
pany, 56  C  97 

burden  rests  on  plaintiff  to  prove  improper  and 
unjustifiable  motive  in  libel,  57  C  92 

burden  rests  on  plaintiff  who  claims  to  have 
been  legally  elected,  60  C  360 

burden  is  on  officer  selling  property  on  execu- 
tion after  attachment  has  been  dissolved  by 
insolvency,  to  show  want  of  knowledge  of 
insolvency,  62  C  316 

fact  that  trustee  alleged  knowledge  does 

not  relieve  officer,  62  C  317 
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charge  that  intent  of  lessee  in  annexing  chat- 
tel to  freehold  must  be  proved  beyond  a 
doubt  and  that  burden  is  upon  lessor,  held 
erroneous,  62  C  553 

burden  to  prove  that  requisites  for  valid  or- 
der of  sale  by  Probate  Court  have  been 
met  with,  67  C  1 

where  one  bases  right  on  title  to  real  estate, 
67  C  6 

to  prove  title  as  defense  to  action  of  trespass, 
69  C  25 

in  eminent  domain,  as  to  failure  to  agree  on 
purchase,  69  C  439 

in  action  against  officer  for  escape  and  failure 
to  return  process,  70  C'150 

in  quo  warranto,  71  C  104,  545,  82  C  122 

on  claim  that  signature  to  paper  in  suit  was 
cancelled  with  promisee's  consent,  71  C  246 

to  prove  settlement  of  pauper  in  action  to  re- 
cover for  support  furnished,  73  C  737 

on  appeal  from  board  of  tax  relief,  75  C  281 

in  action  for  damages  for  change  of  grade, 
76  C  278 

on  application  for  new  trial,  76  C  537 

on  allegation  of  facts  showing  fraudulent  con- 
vevance  by  husband  to  wife,  77  C  144,  76  C 
197 

burden  is  on  executor  to  prove  fairness  of 
transaction  with  heirs  and  legatees,  78  C 
622 

person  claiming  gift  must  prove  it.  79  C  425 

burden  in  case  of  title  bv  prescription,  82  C 
126 

effect  of  rule  that  fraud  is  not  presumed  and 
public   officers   are  presumed  to  act  fairly, 

82  C  623 

burden  of  proving  fraud  is  on  the  plaintiff,  82 
C  623 

burden  of  proof  of  abandonment  of  highway, 
on  one  who  seeks  abandonment,  83   C   101 

burden  on  creditor  to  show  conveyance  to  a 
wife  was  fraudulent,  83  C  109 

failure  to  testify  respecting  a  material  mat- 
ter raises  a  presumption  of  fact  against  one, 

83  C  333 

on  assault  and  justification,  burden  of  proof 
determined  by  pleading  and  method  of  pre- 
senting case,  83  C  472 

in  enforcing  assessment  lien  by  city,  84  C  121 

to  prove  fraud  in  securing  execution  of  lease 
sued  on  is  for  defendant,  84  C  150 

to  identifv  horse  as  one  causing  injurv,  84  C 
248 

in  case  of  appeal  from  assessment  of  bene- 
fits, 84  C  386 

burden  on  applicant  to  correct  an  inventory 
of  an  estate,  84  C  659 

ultra  vires  defense  by  corporation,  85  C  148 

in  action  against  surveyor  for  error,  plaintiff 
must  prove  true  line,  85  C  337 

discharged  employee  not  bound  in  first  in- 
stance to  show  inability  to  get  employment, 
85  C  421 
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burden  on  plaintiff  to  prove  basis  for  money 
estimate  of  damages  by  fair  preponderance 
of  evidence,  86  C  9 

burden  on  savings  bank  to  prove  that  order  on 
it  was  forged  if  it  seeks  to  avoid  responsi- 
bility, 87  C  341 

one  basing  claim  on  trust  relation  must  prove 
it,  88  C  187 

assignee  of  chose  in  action,  suing  thereon, 
must  prove  bona  fide  ownership,  88  C  369 

on  defendant  to  prove  delay  was  due  to  plain- 
tiff's failure  to  pay  instalments  as  due,  89 
C  58 

burden  on  receiver  to  show  knowledge  or  in- 
tent on  part  of  one  receiving  property  as  a 
preference,  90  C  415 

burden  to  prove  interest  in  land  attached  on 
foreclosure  of  judgment  lien,  90  C  555 

must  prove  consent  of  partner  if  a  sale  was 
conditioned  on  such  consent,  91   C  581 

in  libel,  burden  on  plaintiff  to  show  malice  if 
the  occasion  was  privileged,  92  C  331 

burden  of  showing  agency  on  one  who  asserts 
liability  of  principal,  92  C  412 

burden  on  one  claiming  that  proceedings  in 
bankruptcy  were  not  in  good  faith,  93  C 
276 

burden  to  show  that  note  was  not  taken  for 
debt,  93  C  445 

burden  on  director  of  corporation  to  show 
that  he  dealt  fairly  with  it,  94  C  384 

no  burden  on  receiver  of  corporation  to  show 
actual  fraud  on  part  of  a  director,  94  C  384 

burden  to  prove  a  waiver  rests  on  one  claim- 
ing it,  94  C  495 

proponent  of  secondary  evidence  has  burden  to 
show  loss  of  original,  95  C  534 

burden  where  party,  injured  by  act  of  serv- 
ant, claims  master  to  be  liable,  96  C  21 

burden  is  on  defendant  to  show  that  notes 
converted  were  not  actually  worth  their 
face  value,  96  C  233,  238 

to  prove  mistake  as  a  basis  for  reforming  an 
instrument,  97  C  340 

on  plaintiff  to  show  what  part  of  injury  W3S 
due  to  each  of  two  possible  causes,  98  C  489 

burden  of  explaining  shortage  not  upon  man- 
ager of  gasoline  station,  101  C  238 

his    position    not    analogous    to    that    of 

bailee  for  hire,  101  C  238 

that  failure  of  bailee  to  produce  goods  en- 
trusted to  him  makes  out  prima  facie  case 
against  him,  does  not  take  burden  of  proof 
from  plaintiff;  its  effect,  101  C  243 

burden  of  proving  account  is  always  on  guard- 
ian, 101   C  349 

he  may  take  risk  of  resting  on  general  tes- 

timonv  that  it  is  true  and  accurate,  101   C 
349 

where  plaintiff's  right  in  property  converted 
was  to  have  one-half  interest  on  repayment 
of  certain  advances  made  to  him  by  person 
from  whom  it  was  taken,  he  could  only  re- 


cover   if   he   showed   amount   of   those   ad- 
vances, 101  C  458 
burden  of  proving  estoppel  in  pais  on   party 
claiming  it,  101  C  534 

English  doctrine  casting  burden  of  proof  of 
good  faith  on  parent  where  child  makes 
deed  to  him,  102  C  113 

carrier  must  plead  and  prove  excuse  for  mis- 
delivery of  goods,  102  C  461 

in  action  to  quiet  title,  plaintiff  must  rely  on 
strength  of  his  own  title,  not  on  weakness 
of  defendant's,  103  C  332 

burden  on  director  to  prove  fairness  of  con- 
tract between  himself  and  corporation,  104 
C  683 

burden  of  proof  that  defendant  cut  plaintiff's 
trees  under  honest  mistake,  is  upon  him, 
105  C  366 

in  suit  for  injunction  to  enforce  easement 
growing  out  of  land  development  scheme, 
breach  of  restriction  being  proved,  burden 
is  on  defendant  to  show  plaintiff  suffered 
no  damage,  105  C  473 

burden  of  proof  in  action  to  quiet  title  is  on 
the  plaintiff,    106   C   665 

in  transaction  between  attorney  and  client, 
burden  is  on  former  to  show  its  fairness  and 
equity,  107  C  229 

of  creditors  for  current  charges  to  show  di- 
version of  current  income  to  mortgagees  of 
railroad  or  street  railway  within  six  months 
period  prior  to  receivership,  108  C  217 

is  on  trustee  to  show  equity  and  fairness  of 
transaction  with  beneficiaries  by  which  he 
acquired  title  to  trust  property,  110  C  208 

upon  prima  facie  proof  of  title  by  plaintiff, 
burden  of  showing  contrary  rests  on  de- 
fendant, 112  C  166 

burden  of  removing  case  from  operation  of 
rule  that  remarriage  relieves  divorced  hus- 
band from  alimony,  is  upon  wife,  112  C  256 

burden  on  plaintiff,  in  suit  over  disputed 
boundary,  to  prove  the  correct  boundary 
line  and  its  ownership  of  disputed  land,  112 
C  358 

presumption  that  trustee  acted  properly  until 
contrary  is  proven;  burden  of  proof,  113  C 
429 

all  persons  presumed  sane  and  capable;  bur- 
den of  proof  on  those  asserting  contrary, 
113  C  594 

new  trial  for  newly-discovered  evidence;  bur- 
den on  plaintiff  to  show  new  evidence  would 
bring  different  result,  114  C  102 

when  defendant  demurs  to  petition  for  new 
trial,  he  assumes  burden  to  show  court 
could  not  grant  it  in  exercise  of  sound  dis- 
cretion, 114  C  102 

in  action  to  set  aside  conveyance  on  ground 
of  fraud,  burden  of  proof  is  on  plaintiff  as 
in  any  other  case,  114  C  236 
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burden  on  defendant,  in  suit  for  alienation  of 
affection,  to  show  lack  of  affection,  separa- 
tion of  parties  and  the  like  in  mitigation  of 
damages,  114  C  478 

delivery  by  bank  to  depositor  of  statement  is 
a  rendition  of  account  and  retention  for  un- 
reasonable time  makes  it  an  account  stated, 

115  C  50 

burden  then  on  depositor  to  prove  fraud 

or  mistake,  115  C  50 

fraudulent  representations ;  elements  and  bur- 
den of  proof;  fraud  never  to  be  presumed, 

116  C  436 

burden  of  proof  to  show  zoning  board  of  ap- 
peals acted  improperly  in  approving  loca- 
tion for  sale  of  gasoline  is  on  appellant,  118 
C  174 

and   where  he  has   no  proof,   finding   by 

court  that  board  complied  with  all  require- 
ments of  statute  will  not  be  corrected,  118 
C  174 

upon  petition  for  new  trial  for  new  evidence, 
burden  of  proving  that  it  would  probably 
bring  about  a  different  result  is  upon  plain- 
tiff,  118  C  444 

inference  from  party's  failure  to  testify  as  to 
facts  peculiarly  within  his  knowledge  does 
not  shift  burden  of  proof,  118  C  651 

in  action  against  owner  of  car  operated  by 
another,  burden  is  on  plaintiff  to  prove  that 
latter  was  agent  of  owner,  acting  within 
scope  of  employment,  118  C  651 

that  defendant  was  owner  and  its  oper- 
ator was  in  his  general  employ,  does  not 
make  out  prima  facie  case,  118  C  651 

under  Bridgeport  charter  provision  for  retire- 
ment of  policemen  and  firemen  by  board 
when  in  its  opinion  they  were  permanently 
disabled,  officers  only  bound  to  prove  such 
retirement,  not  that  the  cause  actually  ex- 
isted, 119  C  155 

burden  on  plaintiff  in  quiet  title  action  to 
prove  boundary  line  and  his  ownership  of 
tract  in  dispute,  119  C  286 

burden  of  proof  on  issue  of  whether  truck  was 
being  operated  by  agent  of  owner  within 
scope  of  employment  on  plaintiff,  119  C  307 

and  mere  proof  of  ownership  not  enough 

to  show  this  prima  facie,  119  C  307 

no  distinction  between  commercial  ve- 
hicles and  those  of  pleasure  type,  119  C  309 

no    unfavorable    inference    to    be    drawn 

from  defendant's  failure  to  produce  evidence 
peculiarly  within  his  knowledge  when  plain- 
tiff failed  to  make  out  prima  facie  case,  119 
C  307 

burden  to  prove  conveyances  alleged  to  be 
fraudulent  on  plaintiff,  120  C  245 

where  contractor  assigned  money  due  under 
contract  with  town,  latter  must  allege  and 
prove  that  there  were  other  claims  against 
the  fund  of  equal  or  greater  priority,  120  C 
274 
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conclusions  that  defendants'  use  of  word 
"Yale's"  did  not  injure  plaintiff's  business 
or  confuse  public  was  finding  that  plaintiff 
had  not  sustained  burden  of  proof  on  these 
issues,  120  C  373 

burden  of  proving  fraudulent  conveyance  is 
on  creditor  seeking  to  set  it  aside,  120  C 
672 

to  establish  notice  by  telephone,  part}-  rely- 
ing on  such  notice  has  burden  of  proving 
identity  of  person  receiving  communication 
and  that  it  reached  partv  to  be  charged,  121 
C  40 

on  trustee  to  show  sale  for  less  than  inven- 
torv  fair,  where  propertv  came  indirectlv  to 
him,  121  C  85 

burden  of  proving  fraudulent  convevance  rests 
on  plaintiff,  121  C  212 

on  respondent  to  establish  legal  title  to  dis- 
puted office  in  quo  warranto,  121  C  239 

plaintiff  suing  for  wrongful  discharge  from 
employment  need  not  offer  evidence  that  he 
could  not  obtain  other  employment  until 
defendant  has  offered  evidence  that  he  could, 
121  C  397 

where  husband  purchased  fence  to  go  around 
property  he  had  deeded  wife  for  love  and 
affection,  burden  of  proving  he  was  wife's 
agent  in  making  contract  on  seller  though 
fence  became  accession  to  wife's  separate 
estate,  121  C  656 

and  court's  conclusion  that  no  such  agen- 

cv  was  proved  warranted  by  facts,   121   C 
656 

rests  on  defendant  in  divorce  action  to  prove 
condonation,   123  C  409 

where  presumption  of  agencv  created  bv  stat- 
ute, 123  C  459 

on  plaintiff  vendor  in  suit  for  specific  per- 
formance to  prove  his  ability  to  convey 
unincumbered  title,   123  C  604 

in  appeal  from  action  or  registrars  in  striking 
name  from  Democratic  enrolment  list,  124 
C  281 

on  order  to  show  cause  rests  on  plaintiff,  124 
C  282 

is  on  plaintiff  to  prove  damages  he  has  suf- 
fered, 125  C  47 

burden  as  to  defense  of  act  of  God  upon  de- 
fendant, 125  C  81 
Statute  of  Limitations ;   as  to  tolling  statute, 
125  C  197 

on  plaintiff  in  action  for  new  trial  to  show 
that  proposed  new  evidence  would  bring 
about  different  result,  125  C  289 

burden  of  rebutting  presumption  of  agency  of 

operator  of  car  upon  owner,  126  C  584 
burden  on  plaintiff  to  prove  legibility  of  sign 
warning  of  intersecting  through  way  in  or- 
der to  charge  driver  approaching  intersec- 
tion under  statute,   127  C  228 
S48 


on  fiduciary,  where  conveyance  from  which  he 
has  made  personal  profit  is  attacked  for 
fraud,   (cone.)   127  C  482 

particularly  incumbent  on  court  in  uncontested 
divorce  to  satisfy  itself  that  burden  of  proof 
has  been  sustained,   (dis.)   129  C  708 

§  35.  Weight  and  Sufficiency 

-In  General 


§  37.  • 

affirmative  has  greater  weight  than  negative 

testimony,  6  C  188 
■ — —facts     may     render     negative     of     equal" 

weight  with  affirmative.  6  C  189 
matters  of  substance   should  be  substantially 

proved;    matters    of    description    should   be 

literally  proved,  16  C  110 
jury   may   find    for   plaintiff   on   his    evidence 

alone,   though  account  be  suspicious,   32   C 

492 
in   murder   case   whether  evidence    is   equiva- 
lent to  two  witnesses  is  for  the  jury,  49  C 

385 
not  necessary  that   there  should   be   two 

witnesses  to  every  important  fact;   correct 

rule  stated,  49  C  385 
-court  need  only  call  attention  to  language 


of  statute;  need  not  charge  that  witnesses 
must  be  competent  and   reliable,  49  C  384 

preponderance  should  be  followed  in  civil 
cases,  though  result  imputed  charge  of  fel- 
ony. 52  C  56 

charge  "if  you  fairly  and  honestly  be- 
lieve it  is  likelv  to  be  true,"  held  correct, 
52  C  57 

balance  of  probabilities  etc.,  equvalent  to 
"preponderance  of  evidence,"  52  C  58 

burden  distinguished  from  sufficiency  of 
proof.  53  C  71 

charge  de  preponderance  should  instruct  jury 
in  case  of  an  exact  equipoise  in  evidence, 
54  C  273 

may  find  verdict  on  testimony  of  a  single 
witness,  though  opposed  to  that  of  others, 
57  C  60 

evidence  de  capacity  at  a  given  time  may  cov- 
er a  long  space  in  either  direction,  but 
weight  of  evidence  weakens  with  length  of 
time,  and  finallv  ceases  to  be  force,  57  C 
143 

what  is  proof  beyond  a  reasonable  doubt,  57 
C  540 

probabilities  arising  naturally  and  according 
to  common  experience  from  the  facts  are 
to  be  considered,  60  C  220 

in  civil  action  only  necessary  to  prove  such 
probability  as  will  convince  impartial  mind, 
69  C  348 

in  civil  action  only  necessary  to  produce  rea- 
sonable belief,  80  C  301 

credibility-  and  weight  of  witness'  evidence 
for  jurV,  81  C  623,  86  C  98,  87  C  285,  88 
C  360,  619,  701,  90  C  18,  701,  92  C  93,  95 
C  45 


plaintiff  must  prove  act  of  negligence  and 
that  it  was  proximate  cause  by  enough  evi- 
dence to  lay  solid  foundation  of  fact,  82  C 
48 

plaintiff  need  not  prove  facts  admitted  or  al- 
leged in  answer,  though  general  denial  is 
pleaded,  82  C  592 

if  judge  has  reasonable  belief  that  facts  exist, 
he  should  find  them,  85  C  438 

plaintiff  may  be  helped  out  by  defendant's 
evidence,  85  C  448 

weight  of  the  evidence  for  trial  court,  86  C 
548 

weight  of  evidence  not  determined  by  num- 
ber of  witnesses,  87  C  254 

what  is  proof  beyond  a  reasonable  doubt  in 
criminal  cases,  87  C  573 

burden  and  amount  of  proof  necessary  to 
prove  will  executed  with  two  witnesses  in 
another  State,  91  C  265 

preponderance  of  evidence  refers  to  quality 
or  superiority,  not  to  the  number  of  wit- 
nesses, 91  C  448 

amount  of  proof  required  in  proof  of  will; 
evidence  by  others  than  witnesses,  93  C  53 

evidence  of  one's  failure  or  omissions  often 
of  greater  weight  than  positive  acts,  95  C 
11 

material  fact  in  plaintiff's  case  may  be  sup- 
plied by  defendant's  evidence,  95  C  431 

amount  of  evidence  necessary  to  prove  adul- 
tery in  a  civil  action,  96  C  273 

weight  of  evidence  is  for  committee,  96  C  501 

weight  and  credit  of  witnesses  and  inferences 
to  be  drawn  from  their  testimony  is  for 
trial  court,  96  C  661 

it  is  error  to  charge  that  jury  "must  feel  an 
abiding  sense"  of  the  truth  of  the  plaintiff's 
position,  97  C  475 

adding  to  usual  charge  that  "fair  preponder- 
ance of  evidence"  was  used  in  same  sense 
as  in  everyday  life  not  error,  100  C  690 

all  evidence  to  be  weighed  according  to  proof 
which  one  side  has  power  to  produce  and 
other  power  to  contradict,  101  C  587 

failure  of  insurance  company  to  offer  evi- 
dence upon  question  of  agency  of  one  pur- 
porting to  represent  it,  101  C  587 
-particularly  where  company  fails  to  offer 


evidence  upon  issue  of  agency  of  that  per- 
son, 101  C  587 

always  to  be  weighed  by  what  one  side  may 
produce  and  the  other  contradict,  102  C  57 

plaintiff  need  not  prove  all  his  allegations ; 
essentials  of  cause  of  action  enough,  102  C 
96,  735,  105  C  689,  109  C  221 

sufficient  to  prove  essential  facts,   102  C 

169 


so  he  need   not   prove  all   acts  of  negli- 
gence alleged,  102  C  735 

necessity  to  prove  demand  and  refusal  in  ac- 
tions of  trover,  102  C  612 
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when  evidence  so  strong  as  to  induce  reason- 
able belief  of  existence  of  fact,  it  should  be 
found,   104  C  362 

that  trial  judge  disbelieves  witnesses  who 
deny  a  fact,  is  not  ground  for  finding  it  to 
exist,  104  C  493 

measure  of  proof  necessary  to  establish  fraud 
or  estoppel,  105  C  378 

test  for  determining  weight  of  evidence,  105 
C  757 

necessity  of  proof  beyond  reasonable  doubt, 
does  not  exclude  a  possible  doubt,  105  C 
757 

incompetent  evidence,  if  received  without  ob- 
jection, may  be  given  such  weight  as  trial 
court  reasonably  deems  proper,   107  C   133 

mere  failure  to  prove  fact  does  not  warrant 
positive  finding  concerning  it,  107  C  329 

rule  of  reasonable  doubt;  charge  that  it 
should  not  be  used  to  acquit  guilty  man  held 
proper,   108  C  454 

proof  of  motive  not  necessary  where  there 
is  other  evidence  sufficient  to  establish 
guilt,  109  C  124 

charge  that  whether  and  to  what  extent  cor- 
roboration of  testimony  of  accomplice  nec- 
essary is  for  jury,  correct,  110  C  55 

as  regards  future  event,  finding  is  sustained 
if  trial  court  reasonably  concludes  that  it 
is  reasonably  probable  to  happen,  114  C  506 

an  admission  may  be  sufficient  basis  for  judg- 
ment, 115  C  42 

evidence  of  existence  or  nonexistence  of  mo- 
tive as  factor  in  trial  for  murder,  115  C 
344 

sufficient  to  sustain  verdict  that  jury  might 
have  found  it  more  probable  than  not  that 
defendant's  negligence  caused  death,  115  C 
352 

and  where  not,  court  was  correct  in  re- 
fusing to  set  aside  verdict,  116  C  213 

sufficient  to  prove  that  damages  resulted  from 
particular  cause  if  this  is  shown  to  be  rea- 
sonably probable,  116  C  294 

evidence  obtained  by  court  by  personal  in- 
spection has  same  effect  as  testimony  by 
witness,  116  C  684,  117  C  74 

efforts  made  by  plaintiff  to  remove  wood 

on  land  sold  defendant,  with  refusal  of  lat- 
ter to  let  him  enter  premises,  serve  require- 
ments of  rule,  116  C  710 

while  in  uncontested  cases  courts  will  not 
ordinarily  grant  divorces  on  uncorroborat- 
ed evidence  of  parties,  in  contested  cases 
they  may  do  so  on  plaintiff's  evidence  alone 
if  believed,  117  C  310 

in  civil  case,  plaintiff  not  bound  to  demon- 
strate right  to  recover  or  prove  it  beyond 
a  reasonable  doubt,  117  C  512 

sufficient    if    evidence    produces    in    mind 

of  trier  belief  or  probability  of  existence 
of  the  material  facts,  117  C  512 
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improper  suppression  of  testimony  cannot 
supply  absence  of  evidence  as  to  necessary 
element  in  case,  119  C  492 

plaintiff  must  prove  his  case  by  preponder- 
ance of  evidence  and  if  it  is  evenly  bal- 
anced it  cannot  prevail,  118  C  628 

all  evidence  to  be  weighed  according  to  proof 
which  was  in  power  of  one  side  to  have 
produced  and  in  power  of  other  to  have 
contradicted,  118  C  651,  119  C  307 

weight  to  be  given  evidence  often  depends  on 
impression  witness  makes,  which  necessar- 
ily is  lost  by  deposition,  118  C  715 

in  contract  action  plaintiff  must  prove  his 
damages  with  all  certainty  reasonably  pos- 
sible but  lack  of  certainty  does  not  neces- 
sarily preclude  recovery,  120  C  603 

evidence  obtained  in  viewing  premises  may  be 
taken  into  account  in  reaching  conclusions 
and  making  finding,   121  C  88 

where  contract  or  gift  is  claimed  adversely 
to  beneficiary  in  trust  relation,  courts  of 
equity  require  convincing  proof  of  fairness 
of  entire  transaction,  and  possession  of  full 
information  and  intentional  action  by  bene- 
ficiary after  competent  advice,  122  C  49 

observations  by  court  of  demeanor  of  wit- 
nesses are  as  properly  to  be  considered  by 
court  in  rendering  its  decision  or  making 
finding  as  testimony  presented  by  lips  of 
witnesses,  123  C  88 

plaintiff  not  bound  to  demonstrate  right  to 
recover  or  prove  it  beyond  reasonable 
doubt,  123  C  388 

sufficient  if  evidence  produces  in  mind  of 

trier  reasonable  belief  of  probability  of  ex- 
istence of  material  facts,  123  C  388 

facts  cannot  be  established  by  disbelieving 
witnesses  who  deny  them,  123  C  459 

trier  of  fact  need  not  base  his  judgment  upon 
absence  of  conclusive  evidence  in  defense 
rather  than  preponderating  evidence  on  part 
of  plaintiff,  129  C  672 

§  38.  Prima  Facie  Evidence 

a  certified  copy  when  admissible  is  prima 
facie  evidence  of  contents  and  execution,  3 
D  267,  15  C  174,  18  C  311 

return  on  execution  is  prima  facie  evidence 
of  the  facts  stated  therein,  but  not  conclu- 
sive, 4  C  80,  424,  6  C  334,  15  C  36,  28  C  237 

evidence  of  actual  forbearance  is  presumptive 
proof  of  agreement  to  forbear,  7  C  527 

promise  by  indorser  after  dishonor,  is  pre- 
sumptive evidence  of  due  demand  and  no- 
tice, 7  C  527 

postmark  is  prima  facie  evidence  of  time  of 
notice.  15  C  224 

town  clerk's  record  that  meeting  was  legally 
warned  is  prima  facie  evidence  thereof,  25 
C  556 

proof  of  execution  of  will  is  presumptive 
proof  of  every  clause,  54  C  121 
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burden  on  opponents  of  will  to  show  that 

a  clause  is  not  a  part  of  the  will,  54  C  121 
certificate  is  prima  facie  evidence  not  merely 
that  the  corporation  is  a  legal   entity,  but 
that  there  is  no  legal  bar  to  its  transaction 
of  business  as  such,  56  C  97 
testimony  of  one  subscribing  witness  to  deed 
is  prima  facie  proof  of  execution,  56  C  105 
that  book  is  copyrighted  in  the  name  of  an 
insurance  company,  prima  facie  proof  that 
company  copyrighted  it.  70  C  678 
mailing  of  lease  to  lessee,  its  return,  signed,' 
and  occupation   of  premises  by  him  prima 
facie  proof  of  due  execution,  73  C  662 
attestation  clause  is  prima  facie  evidence  that 
instrument    was     delivered    and     acknowl- 
edged, 81  C  539 
certificate    on   tax    list    prima   facie   evidence 

of  its  contents,  81   C  639 
prima    facie    case    established   by    proof   that 
one  is  holder  of  a  bond  produced  on  trial ; 
not  so  if  bond  is  stolen,  82  C  333 
recital  in  deed  of  consideration  is  prima  facie 

evidence  of  payment,  84  C  512 
to   prove   title   in    ejectment,    chain   of   deeds 
back  to  one  who  owned  land   when  deeds 
were  made  is  a  prima  facie  case,  84  C  569 
plaintiff's  evidence  standing  alone  and  unex- 
plained held  to  make  out  a  prima  facie  case, 
87  C  564 
records  of  Probate  Court  are  prima  facie  evi- 
dence that  A  is  executor  and  the  estate  un- 
settled, 87  C  617 
where    accident    due    to    sudden    stopping    of 
train,    proof   of   such   stopping   prima   facie 
sufficient,  88  C  65 
note  prima  facie  evidence  of  indebtedness  on 

foreclosure,  90  C  28 
what  is  prima  facie  evidence  of  adulterv,  90 

C  95 
receipt  in  only  prima  facie  evidence  of  pay- 
ment, 91  C  1 
commission  from  the  governor  in  the  militia 
is  prima  facie  evidence  that  all  the  require- 
ments have  been  fulfilled,  91  C  432 
gifts  in  will  only  prima  facie  invalid  because 
of  undue  influence  when  made  to  religious 
advisors,     guardian,     attorneys,     physician, 
etc.,  93  C  543 
effect  of  statute  making  operation   of  motor 
vehicle   at   certain    speed   prima   facie    evi- 
dence negligence,  98  C  496 
return  of  attachment  as  prima  facie  evidence 
that   defendant    owned    property,    in    action 
against  officer  for  failing  to  levy  on  it,  99 
C  662 
defeasance  condition  in  mortgage  prima  facie 
evidence    of   amount    of    incumbrances    and 
due  dates   as  between   owner  and  prospec- 
tive purchaser,  100  C  91 

burden  of  proof  on  owner  to  show  actual 

situation  if  he  claims  it  different,  100  C  92 
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whether  mere  execution  and  delivery  of  bill 
of  sale  is  prima  facie  proof  of  intent  to 
transfer  title,  quaere,  101  C  514 

prima  facie  liability  for  negligence  of  one 
who  goes  to  sleep  while  operating  automo- 
bile, 103  C  584 

i sufficient  basis  for  recovery  in  absence  of 

circumstances  of  excuse  or  justification,  103 
C  592 

if  such   facts   appear   question  is   one   of 

fact  in  view  of  all  circumstances,  103  C  592 

that  bus  bore  defendant's  name  held  sufficient 
under  pleadings  to  establish  prima  facie 
ownership,   103  C  667 

and   that    driver   was   defendant's   agent, 

103  C  667 

judgment  against  principal  as  prima  facie  evi- 
dence against  surety  or  indemnitor,  105  C 
11 

constancy  of  accusation  as  prima  facie  evi- 
dence of  defendant's  guilt  in  bastardy,  108 
C  671 

mere  denial  of  defendant  will  not  over- 
come it,  108  C  671 

where  injured  party  is  treated  in  hospital  and 
by  surgeon,  reasonable  care  to  promote  re- 
covery is  prima  facie  established,  109  C  87 

■ duty   then  on   defendant   to  show  proper 

care  not  taken,  109  C  93 

where  one  answers  call  on  telephone  and  pur- 
ports to  speak  for  its  owners,  he  is  re- 
garded as  having  prima  facie  authority  to 
speak  for  him,  111  C  299 

indorsements  of  payment  on  note  sued  upon 
are  prima  facie  evidence  of  such  payments 
and  the  date  when  made,  114  C  200 

check  indorsed  in  full  payment  of  account, 
evidence  of  but  not  conclusive  of  assent  of 
person  receiving  it,  118  C  70 

provision  in  statute  as  to  taxing  transfers  in 
contemplation  of  death  that  one  made  with- 
in one  year  prior  to  death  shall,  unless 
shown  to  the  contrary,  be  construed  prima 
facie  to  be  within  statute,  merely  creates 
prima  facie  case  in  absence  of  evidence  to 
the  contrary,  125  C  686 

it  has  no  probative  weight  when  sub- 
stantially countervailing  evidence  is  intro- 
duced, although  facts  are  to  be  regarded, 
125  C  686 

receipt  is  prima  facie  evidence  of  payment 
only  and  not  conclusive,  126  C  154 

—Particular  Cases 
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requisite  amount  of  evidence  for  treble  dam- 
ages for  property  feloniously  taken,  30  C 
103 

whether  erasure  was  made  before  or  after 
delivery  of  instrument ;  where  preponder- 
ance of  evidence  lay,  was  for  jury,  47  C 
556 

ratification  by  infant  of  contract  held  not  to 
be  proved  by  the  evidence,  49  C  495 
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payee's  indorsement  of  interest  etc.  on  note, 
admissible,  but  insufficient  per  se  to  prove 
ratification  of  note  by  infant,  49  C  496 

proof  that  grantor  recorded  deed  is  not  con- 
clusive evidence  of  delivery;  the  legal  ef- 
fect of  recording  depends  upon  the  intent, 
49  C  573 

proof  of  sales  is  evidence  of  keeping  with  in- 
tent to  sell,  50  C  103 

whether  highway  is  of  "common  convenience 
and  necessity"  under  statute;  fact  that  trav- 
el was  limited  to  summer  months  is  entitled 
to  less  weight  in  determining,  50  C  254 

on  charge  of  reputation  for  keeping  liquors, 
evidence  that  three  months  later  accused 
kept  liquors  for  sale  held  admissible,  50  C 
418 

such  evidence  of  diminishing  weight  with 

lapse  of  time,  50  C  419 

fact  that  father  permitted  minor  to  bring 
home  purchased  articles  without  taking  ac- 
tual possession  is  not  decisive  de  his  lia- 
bility; is  mere  evidence  of  ratification,  59 
C  115 

probability  that  defendant  would  not  commit 
fornication,  how  far  a  factor  in  a  bastardy 
case,  60  C  218 

incapacity  to  make  will ;  whether  evidence 
sufficient  to  overcome  presumption  of  san- 
ity, 63  C  406 

no  rule  that  evidence  of  one  witness  will  not 
prove  fraud  against  denial  of  defendant,  66 
C  589 

effect  of  showing  color  of  title  under  claim 
of  adverse  possession ;  proof  of  possession 
necessary  in  connection  with  paper  claim  of 
title,  71  C  555 

inaccuracy  of  book  offered  in  evidence,  in 
irrelevant  matter,  too  remote  to  affect  its 
weight  on  relevant  matters,  82  C  333 

in  action  for  negligence  must  show  use  of 
one's  faculties ;  evidence  must  be  more 
than  a  surmise,  82  C  403,  471 

a  horse  is  sufficiently  identified  by  evidence 
that  a  chestnut  horse  had  been  seen  thirty 
times  in  front  of  a  place,  that  defendant 
had  driven  it  and  that  it  was  like  the  horse 
in  question,  84  C  249 

proof  of  rapid  driving,  collision  with  and 
death  of  dog  not  sufficient  proof  of  proxi- 
mate cause,  86  C  546 

attorney's   statement   that  he   customarily 

inserted  a  revocation  clause  in  wills  but  does 
not  remember  this  particular  case,  does  not 
prove  such  clause,  87  C  580 

face  value  of  note  and  mortgage  converted, 
may  be  taken  as  real  value  when,  90  C  41 

payment  of  part  of  purchase  price  is  not  con- 
clusive evidence  of  acceptance,  91  C  71 

evidence  that  witness  heard  no  warning  as 
basis  of  finding  none  was  given,  against 
positive  evidence  that  it  was,  98  C  567 
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expert  testimony  that  it  was  "more  probable 
than  otherwise"  that  injury  was  due  to  con- 
ditions of  employment,  justified  finding  to 
that  effect,  98  C  650 

causal  connection  between  injury  and  physi- 
cal condition  claimed  to  result  cannot  be 
left  to  conjecture  or  surmise;  cancer  fol- 
lowing injury,  99  C  677 

rescission  of  contract  sued  on  its  affirmative 
defense  which  plaintiff  need  not  meet  in 
first  instance,  100  C  39 

effect  of  uniform  bill  of  lading  as  regards 
alleged  negligence  of  carrier,   100  C  273 

evidence  of  mutual  mistake  must  be  clear, 
substantial,  convincing,  101  C  44 

title  by  adverse  possession  must  be  clearly 
and  positively  proved,  101  C  406 

agreement  varying  order  of  accommodation 
indorser's  liability  must  be  clearly  proved. 
101  C  465 

all  evidence  to  be  weighed  according  to  proof 
which  one  side  has  power  to  produce  and 
other  power  to  contradict,  101  C  587 

failure  of  insurance  company  to  offer  evi- 
dence upon  question  of  agency  of  one  pur- 
porting to  represent  it,  101  C  587 

proof  of  mailing  of  notice  to  insurance  com- 
pany and  of  later  visit  by  person  having 
notice,  with  other  papers  bearing  insignia 
of  company,  as  basis  of  finding  that  proof 
of  loss  was  made,  101  C  587 

jury  may  draw  conclusion  as  to  ownership  of 
automobile  from  fact  of  registration,  102  C 
66 

that  sales  slip  made  out,  and  that  it  was  cus- 
tom of  seller's  office  to  send  duplicate,  suf- 
ficient to  establish  its  receipt  by  buyer,  102 
C  626 

less  evidence  required  to  prove  that  husband 
engaged  in  wife's  business  than  that  servant 
engaged  in  master's,  102  C  661 

where  witness  states  on  cross-examination  he 
agrees  with  definition  of  "scab"  printed  on 
card,  not  proper  to  put  card  in  evidence,  as 
giving  undue  weight  to  answer,  102  C  709 

that  purchaser  observed  cindered  pathway  is 
not  sufficient  to  charge  him  with  notice  of 
right  of  way  over  it,  103  C  285 

title  by  lost  grant  not  established  by  acts  of 
ownership  and  possession  alone :  they  are 
onlv  corroborative  of  more  direct  evidence, 
103  C    332 

doctor's  statement  that  his  fee  will  be  from 
$200  to  $300,  too  indefinite  to  sustain  re- 
covery, 103  C  583 

to  prove  mistake  in  deed  standard  is  fair  pre- 
ponderance of  evidence,  but  this  re- 
quires clear,  substantial  and  convincing 
proof,  104  C  47 

scow  damaged  by  submerged  pile:  held  evi- 
dence insufficient  to  show  that  pile  placed 
there  by  defendants  in  constructing  bridge 
more  than  fourteen  years  before,  104  C  382 
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judgment  in  election  contest  may  not  be  based 
on  conjecture,  104  C  404 

opinion  of  expert  that  injury  "might  have" 
resulted,  not  sufficient  basis  for  conclusion 
that  it  did:  question  is  reasonable  probabil- 
ity, 104  C  714 

ordinarily  claim  of  malpractice  by  surgeon 
can  only  prevail  if  supported  by  expert  tes- 
timony ;  exception  where  want  of  care  is 
obvious,  106  C  366 

where  documentary  evidence  comes  in  with- 
out objection  it  may  be  given  such  weight, 
as  trial  court  thinks  proper  in  his  reason- 
able discretion,  107  C  133 

perfected  tax  list  of  town  to  prove  par- 
ticular assessment  properly  made,  107  C 
133 

court  not  bound  to  accept  value  placed  on  ex- 
tra building  contract  by  parties,  107  C  532 

where  motorcyclist  testified  he  gave  signal, 
conclusion  that  he  did  not,  not  reasonably 
supported  where  only  testimony  was  that  of 
driver  of  car  that  he  did  not  see  it,  108  C 
180 

evidence  of  resale  price  as  measure  of  dam- 
ages for  breach  of  contract  to  buy,  must  be 
definite  and  certain,  108  C  605 

evidence  of  circumstances,  frequency,  notori- 
ety of  operation  to  establish  elements  of 
family-car  doctrine :  direct  evidence  not 
necessary,  109  C  420 

if  sufficient  in  scope,  will  meet  require- 
ments as  against  denials  by  owner,  109  C 
420 

testimony  that  trolley  was  going  "at  great 
speed"  and  "rapidly"  has  little  weight  as 
definite  statements  of  speed,  109  C  559 

finding  of  undue  influence  in  securing  will, 
should  not  rest  upon  surmise  or  conjecture 
or  inference  from  inconsequential  facts,  109 
C  734 

nonuser  by  public  and  adverse  possession  by 
abutting  owner  are  strong  evidence  of 
abandonment  of  highway  by  town,  112  C 
340 

statement  that  plaintiff  spent  "possibly 
around  $160  or  $170"  for  repairs  too  loose 
to  justify  award,  112  C  646 

decedent  last  seen  walking  down  street  before 
motorman  saw  him  on  tracks  and  ran  over 
him:  held  insufficient  proof  of  due  care,  113 
C  649 

evidence  held  to  satisfy  test  necessary  to  sus- 
tain recovery  based  upon  sudden  stopping 
of  vehicle,  113  C  77  o 

proof  of  reasonableness  of  medical  expenses, 
nature  and  extent  of  services;  standing  of 
physician,  115  C  457 

charge  that  if  jury  found  hernia  was  probable 
result  of  accident  they  should  consider  it, 
but  not  if  it  was  only  a  possible  result,  sus- 
tained, 115  C  515 


in  actions  of  malpractice  where  there  is  no 
medical  testimony  the  court  may  rule  that 
there  is  not  sufficient  evidence  to  go  to  the 
jury  or  to  sustain  a  plaintiff's  verdict,  116 
C  13 

tire  marks  on  highway  become  conclusively 
determinative  between  conflicting  oral  tes- 
timony as  to  circumstances  of  accident  only 
where  their  existence  and  location  are  ad- 
mitted or  undisputed,  116  C  213 

where  goods  originally  in  rightful  possession 
of  person  are  wrongfully  detained  by  him 
without  exercise  of  dominion  over  them, 
demand  and  refusal  afford  necessary  evi- 
dence of  conversion,  116  C  710 

statement  by  person  as  to  his  name,  finding 
him  in  sole  charge  of  plaintiff's  place  of 
business,  and  conversation  indicating  famil- 
iarity with  accident,  held  sufficient  to  iden- 
tify him  as  defendant,  118  C  531 

though  plaintiff's  testimony  demonstrably  un- 
true in  certain  particulars,  trial  court  ac- 
cepted it  in  its  essentials  only  when  cor- 
roborated by  other  testimony  or  inference, 

118  C  703 

trial  court  in  memorandum  commented  on 
plaintiff's  failure  to  appear  except  by  depo- 
sition and  impression  of  veracity  made  by 
defendant ;  no  error  in  manner  in  which 
court  weighed  evidence,  118  C  715 

petition  for  annulment  of  marriage  requires 
great  caution  and  clear  proof,  119  C  203 

registration  of  truck  in  defendant's  name  suf- 
ficient evidence  of  ownership  in  year  it  was 
so  registered,  119  C  307 

and  that  conclusion  further  supported  by 

appearance  of  defendant's  trade  name  on  it, 

119  C  308 

failure  of  plaintiff  to  sue  principal  for  goods 
ordered  by  agent  for  period  of  six  years 
and  until  after  death  of  principal  and  agent 
where  issue  was  agent's  authority  to  place 
order,  proper  to  consider;  weight  for  court, 
119  C  549 

testimony  of  a  witness  as  to  distance  and 
speed  of  car  coming  directly  toward  him  at 
night,  only  headlights  being  visible,  entitled 
to  little  weight,  119  C  651 

insured  must  prove  amount  of  loss  due  to  risk 
covered  by  policy  to  the  extent  of  a  rea- 
sonable probability,   120  C  302 

the  rule  requiring  clear  and  satisfactory  proof 
as  regards  claims  for  services  to  a  decedent 
applies  to  amount  of  damages  as  well  as  to 
question  of  legal  liability,  120  C  600 

but  fact  that  plaintiff  could  not  give  ex- 
act account  of  services  or  court  find  their 
exact  value  does  not  preclude  court  from 
giving  judgment  to  extent  that  it  was  sat- 
isfied in  exercise  of  guarded  discretion,  120 
C  600 

this     particularly     true     where     circum- 
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reasonably  have  been  expected  to  keep  ac- 
count, 120  C  604 

court  correct  in  pointing  out  change  of  tes- 
timony of  witness  on  vital  issue  from  that 
given  at  former  trial  as  affecting  its 
weight,  121  C  324 

testimony  that  speed  of  car  was  like  light- 
ning, entitled  to  little  weight  as  definite 
statement  of  speed,  121  C  698 

consideration  of  fact  that  witness  had  motive 
for  testifying  as  he  did;  accused  appearing 
as  witness  no  exception,  122  C  534 

finding  by  court  as  to  scars  on  plaintiff's  face 
and  effect  on  appearance  based  on  observa- 
tion and  could  not  be  corrected  though  not 
according  to  testimony,  123  C  308 

owner's  interest  would  only  affect  weight  to 
be  given  his  testimony  as  to  boundaries  of 
own  land,  125  C  330 

possession  under  deeds  more  than  thirty 
years  old  sufficient  evidence  of  title,  125  C 
330 

sufficient  to  show  constructive  possession 

by  proof  of  title  and  absence  of  actual,  ex- 
clusive possession  by  another,  125  C  330 

findings  as  to  circumstances  of  plaintiff's  fall 
were  supported  by  evidence  sufficient  to 
meet  standard  of  proof,  which  produces  a 
reasonable  belief  of  probability  of  the  ex- 
istence of  the  material  facts,  129  C  507 

§  40.  Circumstantial  Evidence;  Inferences 

—In  General 


stances  were  such  that  claimant  could  not 


§  41.  • 

undue  influence  may  be  proved  by  inferen- 
tial evidence,  57  C  144 

no  distinction  between  circumstantial  and  di- 
rect evidence  even  in  criminal  case,  64  C 
329,  80  C  301,  83  C  333 

all  triers  of  fact  may  infer  what  man  has 
done  or  intends  beyond  direct  evidence,  64 
C  475,  66  C  36,  78 

evidence  offered  in  order  to  base  an  inference 
upon  an  inference  is  too  remote,  66  C  240, 
77  C  266 

as,  to  prove  particular  act  from  a  cus- 
tom, 77  C  603 

a  feeling  may  justify  inference  of  act  harmon- 
ious therewith,  77  C  638 

proper  to  infer  one  fact  from  others  shown, 
84  C  416 

court  cannot  draw  inference  of  facts  from 
facts  found  by  committee,  85  C  390 

if  there  is  any  probability  or  presumption  in 
the  facts  which  reasonable  men  reasoning 
logically  could  draw  on,  inference  from  it  is 
for  the  jury,  86  C  82 

inference  may  be  drawn  from  refusal  of  wit- 
ness to  answer  question,  91  C  325 

circumstantial  evidence  may  prove  undue  in- 
fluence, 93  C  630 

motive  may  be  inferred  from  facts  and  cir- 
cumstances in  evidence,  93  C  633 
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rule  against  permitting  one  inference  to  be 
based  on  another  is  one  of  caution  to  guide 
court's  judgment  as  to  remoteness  of  the 
evidence,  94  C  310 

a  trier  may  draw  inferences  beyond  the  ac- 
tual evidence,  95  C  44 

weight  and  credit  of  witnesses  and  inferences 
to  be  drawn  from  their  testimony  is  for 
trial  court,  96  C  661 

decedent's  exercise  of  due  care  may  be  estab- 
lished by  circumstantial  evidence;  must  be 
more  than  mere  conjecture,  97  C  99 

inference  from  instinct  of  self-preservation 
cannot  take  place  of  evidence,  97  C  101 

right  and  duty  of  court  to  draw  reasonable 
inferences,  99  C  142 

charge  as  to  effect  of  circumstantial  evidence 
in  civil  case  approved,  100  C  567 

no  legal  distinction  between  direct  and  cir- 
cumstantial evidence,  105  C  49 

issues  of  negligence  and  contributory  negli- 
gence must  be  removed  from  realm  of  spec- 
ulation and  evidence  must  afford  logical 
basis  for  an  inference,  108  C  71 

guilty  conduct  offers  adverse  inference,  108 
C  152 

no  legal  distinction  in  weight  and  effect  of 
direct  and  circumstantial  evidence,  108  C 
454 

in  action  for  personal  injury  plaintiff  must 
remove  negligence  and  proximate  cause 
from  realm  of  speculation,  109  C  58 

must  afford  a  logical  basis  for  inference 

he  claims,  109  C  58 

plaintiff  bound  to  remove  issues  of  negligence 
and  contributory  negligence  from  realm  of 
speculation  and  afford  logical  basis  for  in- 
ferences he  claims,  109  C  144 

no  rule  of  law  forbids  resting  of  one  infer- 
ence upon  facts  determined  by  other  infer- 
ences, 113  C  333 

sufficient  if  probability  of  each  inference 

was  sufficient  to  induce  reasonable  belief  in 
an  impartial  mind,  113  C  333 

conspiracy  may  be  proved  by  circumstantial 
evidence  and  inference,  114  C  354 

plaintiff  must  show  such  facts  as  remove 
causal  connection  between  accident  and  in- 
juries suffered  from  realm  of  speculation 
and  afford  a  logical  basis  for  the  inferences 
claimed,  114  C  657 

mere  possibilities  will  not  sustain  inference  of 
existence  of  fact,  115  C  50 

courts  must  necessarily  rely  on  circumstan- 
tial evidence  and  may  draw  reasonable  and 
logical  inference  from  facts  existing  prior 
or  subsequent  to  event  for  purpose  of 
reaching  conclusion  of  fact,   116  C  661 

logical  deductions  and  reasonable  inferences 
from  facts  proper,  but  must  rest  on  some 
basis  of  fact ;  conclusion  reached  without 
such  basis  is  mere  surmise,  117  C  5 
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where  no  direct  testimony  (both  parties  hav- 
ing been  killed)  situation  can  be  removed 
from  speculation  only  if  facts  and  infer- 
ences are  such  that  jury  might  find  cause 
produced  by  negligence  of  driver  or  exclu- 
sion of  other  causes  not  involving  such  neg- 
ligence, 117  C  274 

circumstantial  evidence,  as  to  conduct  of  par- 
ties tending  to  inference  of  use  as  family- 
car,  often  only  resort  of  plaintiff,  117  C  539 

is  not  to  be  disregarded  and  may  be  ade- 
quate to  overcome  direct  testimony  to  con- 
trary, 117  C  539 

res  ipsa  loquitur  as  permitting  inference  of 
negligence,  121  C  26 

existence  and  exercise  of  undue  influence  not 
often  susceptible  of  direct  proof,  but  must 
usually  be  inferred  from  facts  and  circum- 
stances, 122  C  626 

jury  may  draw  reasonable  inferences  from 
facts  proven  by  direct  testimony,  123  C  30 

peculiar  province  of  trial  court  to  observe  de- 
meanor of  witnesses  and  draw  inferences 
therefrom  as  to  motives  underlying  their 
testimony,  123  C  88 

often  proper  and  necessary  for  jury  to  draw 
inferences  from  facts  in  evidence,  124  C 
400 

in  testing  inferences  jury  justified  in  drawing, 
plaintiff  entitled  to  have  his  evidence  given 
most  favorable  construction,  124  C  401 

court  properly  refused  to  charge  that  any  cir- 
cumstances susceptible  to  any  inference 
contrary  to  guilt  must  be  disregarded,  124 
C554 

it  would  prevent  jury  from  drawing  rea- 
sonable inference  from  circumstantial  evi- 
dence, 124  C  554 

doctrine  of  res  ipsa  loquitur  does  not  compel 
trier  to  draw  inference  of  negligence,  127 
C  435 

proximate  cause  as  matter  of  inference,  127  C 
488 

jury  may  draw  reasonable  inferences  and  are 
not  precluded  from  basing  one  inference  on 
facts  they  found  as  result  of  other  infer- 
ences, 127  C  543 

jury  cannot  base  conclusions  on  guess  or 
speculation,  but  may  draw  reasonable  in- 
ferences, 128  C  659 

province  of  jury  to  observe  demeanor  of  par- 
ties and  witnesses  and  draw  inferences 
therefrom  as  to  motives  underlying  testi- 
mony, 129  C  62 

state  of  mind  amounting  to  recklessness  may 
be  inferred  but  there  must  be  something 
more  than  failure  to  exercise  reasonable 
care,  129  C  302 

in  civil  case  proof  of  material  fact  by  infer- 
ence from  circumstantial  evidence  alone 
need  not  be  so  conclusive  as  to  exclude 
every  other  hypothesis,   129  C  378 


decisive  question  is  whether  or  not  inference 
on  which  verdict  is  based  was  one  which 
could  be  fairly  drawn  from  physical  facts 
without  admixture  of  speculation  or  con- 
jecture, 129  C  382 

court  entitled  to  draw  all  fair  and  reasonable 
inference  from  facts  and  circumstances 
which  it  finds  established  by  evidence,  129 
C  486 

—Failure  to  Produce  Witnesses  or 
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to  Testify 

in  absence  of  witnesses  in  death  case,  due 
care  of  decedent  may  be  inferred  from  cir- 
cumstances, 63  C  35 

inference  from  failure  to  produce  contradic- 
tory evidence,  66  C  578,  79  C  19,  81  C  359, 
556,  83  C  333,  89  C  133 

inference  from  failure  to  produce  important 
witness,  67   C   581,  65   C   442,   84  C  267 

refusal  of  party  to  produce  document  permits 
inference  unfavorable  to  him ;  cannot  prove 
custom  as  to  matter  therein,  79  C  18 

inference  from  failure  of  master  to  call  serv- 
ant who  might  testify  favorably  for  him, 
95  C  732 

no  inference  as  to  testimony  witness  not  called 
would  have  given,  where  he  is  present  in 
court  and  available  to  both  parties,  96  C  429 

failure  to  produce  letter;  prejudicial  infer- 
ence, 98  C  10 

failure  to  call  available  witness  raises  adverse 
inference,  which  court  may  consider  in  mak- 
ing decision,  100  C  254 

failure  of  one  having  peculiar  knowledge  to 
offer  evidence ;  of  principal  to  offer  evi- 
dence de  agent's  authority,  101  C  586 

damaging  effect  of  silence  upon  subjects  pe- 
culiarly within  knowledge,  102  C  660,  103  C 
667 

effect  of  failure  of  defendant  to  produce  evi- 
dence that  it  did  not  own  automobile  busi- 
ness bearing  its  name  and  running  on  route 
it  operated  103  C  668 

this   rule   comes   into   effect   when   prima 

facie  case  has  been  made,  103  C  668 

failure  of  party  to  produce  evidence  peculiarly 
within  his  power,  raises  adverse  inference, 
105  C  572 

effect  of  defendant's  failure  to  offer  any  evi- 
dence, 106  C  366 

all  evidence  weighed  according  to  proof  one 
side  has  it  in  its  power  to  make  and  other 
to  contradict,  107  C  670 

failure  of  party  to  call  his  son  who  was 

in  courtroom,  justifies  inference  against 
him,  107  C  670 

statute  that  refusal  of  accused  to  testify  is 
not  to  be  commented  upon  does  not  forbid 
inference  being  drawn  against  him,  109  C 
490 
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— nor  does  constitutional  provision  that  ac- 
cused cannot  be  compelled  to  give  evidence 
against  himself,  109  C  490 
-is  relevant  to  issue  of  guilt  and  is  to  be 


given  such  weight  as  circumstances  war- 
rant, 109  C  490 

inference  from  defendant  failing  to  take  stand 
and  deny  that  he  fell  asleep  while  driving, 
may  be  weighed  with  entire  evidence,  117  C 
433 

all  evidence  to  be  weighed  according  to  proof 
which  was  in  power  of  one  side  to  have 
produced  and  in  power  of  other  to  have  con- 
tradicted, 118  C  651 

when  material  evidence  is  peculiarly  with- 
in knowledge  of  party  who  fails  to  produce 
it,  trier  can  draw  inference  that  if  produced 
it  would  be  antagonistic,   118  C  651 

inference  does  not  supply  place  of  testi- 


mony, or  shift  burden  of  proof,  118  C  651 
— principle  comes  into  operation  only  when 
prima  facie  case  is  made  out,  118  C  651 
-application  to  suit  against  owner  of  car 


where  neither  he  nor  driver  testified  as  to 
agency  of  latter,  118  C  651 

no  unfavorable  inference  arises  from  failure 
to  produce  evidence  by  defendant,  until 
plaintiff  has  made  out  a  prima  facie  case, 
119  C  307 

where  witness  is  equally  within  the  control 
of  both  parties,  no  presumption  arises  that 
his  testimony  would  have  been  unfavorable 
to  either  party  because  he  was  not  called, 

119  C  391 

where  order  book  of  defendant's  agent  was  in 
defendant's  possession  and  not  produced, 
jury  entitled  to  draw  inference  that  it  would 
have  contained  information  antagonistic  to 
defendant's  contentions  119  C  488 

inference  from  failure  of  defendant  to  pro- 
duce testimony  on  point  and  from  his  con- 
duct after  accident,  that  he  was  in  control 
of  his  car  though  girl  was  seated  behind 
wheel,  119  C  563 

inference  drawn  from  failure  to  testify  does 
not  supply  face  of  evidence  of  material  facts, 

120  C  672 

does   not   shift   burden   of   proof   so   that 

party  on  whom  it  rests  is  relieved  of  prov- 
ing prima  facie  case,  120  C  672 
-but  may  turn  scales  if  evidence  is  closely 


balanced,  120  C  672 

failure  of  party  to  produce  witness  within  pow- 
er to  produce  permits  inference  that  testi- 
mony would  be  unfavorable,  125  C  330 

inference  from  silence  can  be  drawn  only 
when  there  is  duty  to  speak ;  a  party  may 
legally  sit  inactive  and  expect  proponent  to 
prove  his  case,  127  C  288 

unfavorable  inference  from  failing  to  produce 
a  witness  within  power  of  party  to  produce, 
not  applicable  where  such  witness  is  young 
child,  127  C  322 
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court  under  no  duty  to  draw  inferences  from 
failure  of  head  of  fire  insurance  agency  to 
testify,  where  no  testimony  that  he  had  any 
connection  with  matter  at  issue,  129  C  150 

failure  of  party  to  produce  witness  within 
reach  of  process  permits  inference  that  his 
evidence  would  be  unfavorable,  129  C  403 

in  civil  case,  before  inference  from  failure  of 
party  to  testify  can  be  of  avail,  other  party 
must  have  made  out  case  sufficient  to  shift 
burden  of  going  forward  with  evidence,  129 
C  483 

■ for  rule  in  criminal  case,  see  Criminal 

Law  and  Procedure 

§  43.  Particular  Cases 

intent  being  generally  a  matter  of  continuance, 
its  existence  at  a  former  time  might  be  in- 
ferred, more  or  less  strongly,  from  its  ex- 
istence later,  50  C  415 

in  prosecution  for  murder,  evidence  that  vic- 
tim was  armed  when  last  seen,  offered  as 
basis  for  inference  that  some  one  might 
have  met  and  killed  him,  may  be  excluded 
in  court's  discretion,  81  C  22 

mailing  of  letter  inferred  from  its  being  sealed 
in  addressed  envelope  stamped  and  deposit- 
ed in  place  where  outgoing  mail  is  taken  by 
mailing  clerk,  83  C  332 

failure  to  receive  letter  as  evidence  that 

it  was  not  mailed,  83  C  332 

circumstantial  evidence  sufficient  in  case  of 
destruction  of  property  by  explosion  of  gas 
in  a  city's  sewers,  89  C  117 

statements  made  to  one  as  basis  for  remote 
inferences  that  he  was  led  to  follow  cer- 
tain course  may  be  excluded  in  discretion 
of  court,  100  C  142 

when  release  procured  by  fraud,  adverse  in- 
ference on  question  of  liability  may  be 
drawn,  106  C  72 

fire  started  on  davenport  where  defendant 
used  ash  tray;  court  justified  in  inferring 
that  it  was  caused  by  his  negligence,  113  C 
333 

while  circumstantial  evidence  may  show  car 
going  at  greater  speed  than  directly  testi- 
fied to,  conclusion  must  be  more  than  sur- 
mise or  guess,  116  C  389 

conclusion  may  be  drawn  that  defendant  drove 
car  at  time  of  accident  from  position  of 
body  thereafter,  116  C  661 

mere  physical  possession  of  instrumentality 
not  basis  for  inference  that  person  in  pos- 
session was  agent  of  owner  and  was  using 
it  in  course  of  employer's  business,  118  C 
655 

though  plaintiff's  testimony  demonstrably  un- 
true in  certain  particulars,  trial  court  ac- 
cepted it  in  its  essentials  only  when  cor- 
roborated by  other  testimony  or  inference, 
118  C  703 
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as  adulterous  acts  are  naturally  secret  and 
clandestine,  so  proof  thereof  must  usually 
be  circumstantial  and  indirect,  120  C  161 

circumstances    must   be    such   as   to    lead 

the  guarded  discretion  of  a  reasonable  and 
just  man  to  a  conclusion  of  guilt,    120   C 
161 
-rule  requires  proof  by  fair  preponderance 


of  evidence,  120  C  161 
-as   in    determination   of   any   question   of 


fact  much  must  depend  on  good  sense  of 
trier,  120  C  161 

trial  court's  conclusion  of  adultery  based 

on  circumstantial  evidence  not  disturbed, 
120  C  161 

reception  by  insurance  commissioner  of  serv- 
ice of  process,  presumption  of  lawful  per- 
formance of  duties,  etc.,  afford  inference  of 
his  authorization  by  foreign  company  to  ac- 
cept service,  121  C  309 

user  by  public,  acquiesced  in  by  owner,  may 
afford  ground  for  inference  of  intention  to 
dedicate,   121   C  381 

court  not  bound  to  infer  agency  of  husband 
to  make  contract  for  wife,  121  C  660 

jury  could  not  infer  negligence  from  sudden 
stop  of  bus  where  there  was  evidence  that 
it  was  caused  by  necessity  of  avoiding  col- 
lision, 122  C  300 

court  warranted  in  inferring  that  traffic  light 
had  been  installed  and  was  being  maintained 
by  traffic  authority  of  Hartford,  122  C  514 

court  entitled  to  draw  inference  that  plain- 
tiff's fall  was  due  to  difference  in  height  of 
bottom  step  from  other  three  which,  com- 
bined with  lack  of  light  and  handrail,  ren- 
dered landlord  liable,  123  C  386 

inference  that  injuries  of  plaintiff  were  very 
painful  and  caused  great  suffering  properly 
drawn,  123  C  689 

inference  of  guilt  of  theft  may  be  drawn  from 
possession  of  property  known  to  have  been 
stolen,  where  no  countervailing  evidence, 
124  C  661 

abandonment  may  be  inferred  from  circum- 
stances, 125  C  227 

inference    from     acquiescence    for     seven 

years  practically  irresistible,  125  C  235 

existence  of  agreement  to  commit  crime,  es- 
sential to  conclusion  that  accused  was  ac- 
cessory, properly  provable  by  circumstan- 
tial evidence,  126  C  48 

inference  that  there  was  defect  in  ale  bottle 
permissible  where  there  was  evidence  tend- 
ing to  eliminate  other  causes  for  its  ex- 
plosion, 127  C  44 

no  basis  for  inference  that  toy  had  been  on 
step  long  enough  to  put  landlord  on  notice, 
127  C  61 

jury  could  infer  from  plaintiff's  position  that 
after  being  struck  by  first  train  he  lay  on 
track  in  unconscious  position  until  run  over 
by  second,  127  C  88 
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conclusive  inference  from  facts  establishing 
obvious  gross  lack  of  care  in  physician, 
127  C  283 

defendant's  testimony  that  her  windows  were 
shut  not  proper  basis  for  inference  that  she 
gave  no  signal  of  her  intention  to  turn  since 
some  kind  of  signal  other  than  hand  might 
suffice  under  statute,  127  C  284 

no  basis  for  inference  that  loose  bolts  on  floor 
of  bus  had  been  there  sufficient  time  so  that 
bus  owner  should  have  discovered  them, 
127  C  364 

court's    inquiry     limited   to     ascertaining 

whether  inferences  are  unreasonable,  127  C 
543 

statement  of  testator  that  will  was  all  right, 
made  four  years  after  execution,  basis  for 
inference  that  it  was  not  made  as  result  of 
undue  influence,   127  C  643 

jury  could  draw  inference  from  client's  re- 
mark as  to  fees  he  expected  to  pay,  128  C 
226 

jury  justified  in  rejecting  testimony  of  de- 
fendants' witnesses  in  death  case  and  draw- 
ing inference,  based  on  physical  facts,  that 
at  time  of  collision  defendants'  car  was 
left  of  center  of  highway,  129  C  378 

to  give  rise  to  presumption  of  death  arising 
out  of  seven  years'  absence,  the  circum- 
stances, including  diligent  search,  must  jus- 
tify trier  in  drawing  inference  that  death 
was  cause  of  absence,  129  C  394 

peculiarity  of  circumstances  surrounding  ac- 
cident may  furnish  support  for  defendant's 
verdict  but  trier  given  wide  latitude  in 
drawing  inference  of  negligence,  129  C  585 

§  44.  Relevancy  and  Remoteness 

§  45.  In  General 

evidence  admissible  if  tending  in  any  degree 
to  prove  issue,  2  D  208,  5  C  272,  7  C  107, 
278,  17  C  450,  22  C  383,  39  C  535 

evidence  offered  must  per  se  conduce  to  prove 
issue,  2  C  407 

unless  accompanied  by  other  testimony,  2 

C  407 

relevancy  of  record  in  former  suit  must  ap- 
pear from  record  itself,  3  C  522 

evidence  offered  must  afford  a  fair  presump- 
tion of  fact  in  issue,  4  C  106 

evidence  conducing  to  prove  part  of  case 
though  not  the  whole,  admissible,  8  C  526 

evidence  immaterial  per  se,  may  become  ma- 
terial in  connection  with  subsequent  testi- 
mony, 9  C  248 

if  evidence  be  admissible  as  to  one  fact  in 
issue,  it  is  not  to  be  wholly  rejected,  19  C 
163 

irrelevant  evidence  once  in,  may  be  rebutted 
without  being  error,  20  C  257 


if  admissibility  depends  on  adverse  party's 
knowledge,  the  one  offering  the  evidence 
must  show  it,  35  C  24 

irrelevant  evidence  on  cross-examination  is 
not  made  relevant  because  in  response  to  ir- 
relevant matter  in  chief  coming  in  without 
objection,  43  C  200 

evidence  must  tend  to  prove  facts  legally 
identical  with  claim,  45  C  56 

law  does  not  require  the  useless  repetition  of 
the  same  testimony,  54  C  114 

facts  found  applicable  to  prayer  for  injunc- 
tion only,  are  not  admissible  to  affect  dam- 
ages, 55  C  45 

evidence  admitted  is  presumed  to  have  been 
applied  to  its  proper  purpose,  55  C  46 

evidence  not  pertinent  to  the  issue  may  in 
equity  be  admissible  to  aid  court  in  exercis- 
ing its  discretion  wisely,  60  C  448 

relevancy  defined,  66  C  156,  69  C  76,  77  C 
465,  81  C  1,  84  C  613,  85  C  486 

admission  of  evidence  in  rebuttal  of  irrelevant 
evidence  held  harmless,  67  C  533 

where  an  act  gives  rise  to  an  implication  hos- 
tile to  witness,  he  may  explain  facts  lead- 
ing up  to  it,  72  C  697 

entire  conversation  may  be  shown  to  make 
testimony  clear,  though  part  otherwise  in- 
admissible, 74  C  265,  70  C  408 

what  determines  remoteness ;  discretion  of 
court,  74  C  375,  75  C  549,  77  C  266,  623, 
78  C  29,  65,  79  C  664,  80  C  20,  531,  81  C  1 

as    regards    time,    rests    in    discretion    of 

court,  81  C  293,  87  C  5,  88  C  97 

judge  should  be  vigilant  to  rule  out  evidence 
that  is  irrelevant,  etc,  78  C  115 

evidence  on  immaterial  issue  or  intended  to 
rebut  claim  not  made  is  properly  excluded, 
81  C  338 

rule  that  one  is  entitled  to  all  the  conver- 
sation is  applicable  only  to  what  was  said 
in  respect  to  relevant  subject,  81  C  702 

discretionary  not  to  strike  out  material  and 
relevant  questions  not  responsive,  84  C  153 

material  and  relevant  answer  may  stand 
though  not  responsive,  84  C  170 

no  universal  test  of  relevancy,  practical  con- 
siderations only  should  be  considered;  any 
fact  that  logically  aids  the  trier  should  be 
admitted,  84  C  613 

unless  excluded  by  some  rule  of  law,  any  fact 
may  be  proved  which  logically  tends  to  aid 
the  trier  in  determining  the  issue,  85  C  160, 
486 

evidence  is  admissible  of  results  that  are  like- 
ly to  happen,  85  C  438 

for  jury  to  say  when  evidence  too  remote,  85 
C  459 

one  fact  is  relevant  to  another  when  it  ren- 
ders the  existence  of  the  other  more  prob- 
able, 85  C  486 

a  fact,  immaterial  of  itself,  is  admissible  to 
fix  date  of  a  material  fact,  86  C  261 
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evidence  of  prior  improper  construction  may 
be  admissible  on  question  of  veracitv,  86  C 
421 

relevancy  of  evidence  is  considered  more  lib- 
erally than  formerly,  87  C  5 

matters  immaterial  to  the  issue  are  excluded, 
88  C  657 

every  fact,  part  of  the  same  transaction  as 
the  one  in  issue,  is  relevant  although  not  in 
question,  90  C  682 

evidence  tending  reasonably  to  show  prob- 
ability or  improbability  of  facts  in  issue, 
relevant,  91  C  5 

testimony  tending  itself  or  with  other  evi- 
dence to  influence  results  directly  or  in- 
directly is  material.  92  C  657 

whether  alleged  perjured  testimony  is  ma- 
terial is  a  question  of  law,  92  C  657 

cannot  exclude  relevant  evidence  because  trier 
mav  use  it  wrongfully  or  prejudiciallv,  95  C 
140 

all  facts  relevant  and  material  must  be  con- 
sidered. 95  C  445 

any  fact  may  be  proved  which  logically  tends 
to  aid  the  trier  in  the  determination  of  the 
issue,  96  C  247,  97  C  666 

discretion  of  court  as  to  remoteness,  96  C 
248 

if   evidence   inconsequential   and  tends   to 

distract  attention  from  real  issue,  it  should 
be  excluded,  96  C  248 

remoteness  how  determined ;  discretion  of 
court,  96  C  573 

evidence  admitted  as  tending  to  prove  certain 
facts  must  be  regarded  bv  the  court,  97  C 
488 

relevancy  in  general,  97  C  679 

evidence  conducing,  in  a  reasonable  degree, 
to  establish  improbability  of  a  fact,  relevant 
to  such  fact  and  not  excluded  by  any  rule 
or  principle  of  law  is  admissible,  101  C 
2S8 

inquirv  into  remote  collateral  matters  not 
permissible.  102  C  708 

test  of  relevancy ;  rules  particularly  broad  in 
action  for  equitable  relief,  106  C  423 

discretion  of  trial  court  to  exclude  evidence 
because  of  remoteness  in  time,  107  C  156, 
110  C  55 

litigant  has  right  to  prove  all  the  essential 
material  and  relevant  allegations  of  his 
pleadings,  107  C  454 

relevency  of  an  evidential  fact  which  men  gen- 
erallv  would  act  upon  in  the  affairs  of  life, 
112  C  100 

not  necessary  that  evidence  should  be  con- 
clusive to  render  it  admissible,  114  C  114 

relevant  evidence  may  be  so  remote  as  to  jus- 
tify its  exclusion  in  discretion  of  court,  114 
C'571 

any  testimony  that  tends  of  itself,  or  in  con- 
nection  with   other   testimony,   to   influence 
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the  result  on  a  direct  or  collateral  issue,  is 
material,  119  C  460 
-if  testimony  affects  credibility  of  witness 


it  is  material,  119  C  460 
materiality  of  a  fact  not  to  be  determined  by 
actual  outcome  of  action,  119  C  463 

§  46.  As  Determined  by  Pleadings 

that  one  witness   to   will   was   incompetent   is 
admissible    under    issue    as    to   there    being 
three  witnesses,  4  D  57 
under  a  general  averment,   particular  acts  of  p 

malpractice,  admissible,  5  D  269 
a  writing  declared  on  must  be  proved  as  laid, 

2  C  413 
a  guaranty  in  consideration  of  a  past  indorse- 
ment is  inadmissible  to  show  an  indorsement 
on  request,  3  C  81 
fraud,  unless  alleged,  cannot  be  proved,  4  C 

434 
where   charged,   considerable   latitude   al- 
lowed as  to  evidence,  32  C  37 
extrinsic    evidence    admissible    to    show    that 
plaintiff   was   the   one   charged   by   defend- 
ant, though  under  another  name,  9  C  159 
a  contract  necessarily  set  out,  must  be  proved 
as  laid,  15  C  30l' 

though  not  the  gist  of  the  action,  15  C 

301 
insured  may  show  agreement  of  company  to 
regard  him  as  joint  owner,  to  support  al- 
legations of  ownership,  22  C  585 
if  supporting  allegations,  evidence  is  not  ob- 
jectionable   on    ground    of    insufficiency    of 
declaration,  32  C  168,  33  C  387 
false   representations    not   alleged   are   admis- 
sible to  prove  scienter,  33  C  386 
under   allegation   of   payment,    proof   of   pay- 
ment by  note  is  admissible,  33  C  388 
evidence  not  within  reasons  assigned  for  pro- 
bate appeal  is  inadmissible,  35  C  123 
plea  of  payment  by  note;  evidence  that  note 
was  fraudulent  against  creditors  is  admis- 
sible, 36  C  474 
parol  inadmissible  in  equity  to  show  omission 
in  deed,  unless  mistake  be  alleged,  37  C  411 
matter  of  avoidance   held  inadmissible   under 
general  issue  but  admissible  under  the  no- 
tice, 38  C  49 
under    claim    for    personal    discomfort    from 
nuisance  the  diminished  value  of  house  held 
inadmissible,  42  C  235 
attorney  suing  for  services  on  quantum  meruit 
may  be  asked  his  usual  charge  per  day  be- 
fore a  justice,  43  C  197 

though   no   such   item  appears   in  bill  of 

particulars,  43  C  197 
averments  as  to  railroad  injury;  evidence  of- 
fered held  irrelevant,  45  C  55-58 
on   claim    against    estate    "for    money    loaned 
and  paid,"  proof  of  lost  note  admissible,  46 
C  427 


acts   offered   to   support    claim   of   legal   title 

held  inadmissible  to  show  mere  possession, 

47  C  233-236 
duty  of  court  under  such  circumstances, 

47  C  236 
suit  on   bond  given  by  defendant's   intestate; 

defense  that  action  was   barred  for  failure 

to  sue  in  time,   not  allowed  under  general 

issue,  48  C  386 
proof  of  parol  gift  of  land  for  school  house, 

admissible  in  controversy  as  to  title,  48   C 

505 
offer  to  prove  offense  not  charged  does  not 

prevent   proof  of  offense  actually   charged, 

49  C  104 
the  election  must  be   one  the   prosecutor 

has  legal  power  to  make,  49  C  104 

assumpsit  for  services  as  a  nurse ;  defendant 
cannot  show  what  others  who  were  not 
nurses  would  have  rendered  the  services 
for,  49  C  281 

nor  what  a  "competent  man"  could  have 

secured  for,  49  C  281 

such    evidence    would   not   determine    the 


value  of  the   skilled   services   of  the  plain- 
tiff, 49  C  282 
-such    services    held    entitled    to    adequate 


compensation,  though  less  experience  would 
have  answered,  49  C  282 
pertinent  facts  alleged  and  denied  are  admis- 
sible though  legally  insufficient,  49  C  394 

action  to  recover  on  express  contract  for  use 
of  portable  steam  engine,  49  C  575 

evidence  of  defendant  as  to  value  of  en- 
gine  held   inadmissible   to   show   the   prob- 
ability as  to  what  the  real  contract  was,  49 
C575 
-the  issue  being  not  the  terms  of  a  sale, 


but  the  value  of  the  use  of  the  engine,  49  C 
575 
-authorities   de   evidence   of  market   value 


of  the  thing  sold  do  not  apply,  49  C  575 
refusal  to  allow  defendant,  an  insurance  com- 
pany, to  show  value  of  whole  premises  held 
correct,  51  C  513 
in  view  of  its  answer  which  did  not  in- 
volve that  point,  51  C  514 

charge  of  illegal  sale  of  liquor  is  proved  by 
showing  delivery  in  violation  of  Statute,  54 
C  92 

electing  a  certain  illegal  sale  of  liquor  under 
one  count  does  not  prevent  proof  of  other 
sales  under  other  counts,  54  C  92 

proof  of  actual  sale  of  liquor  admissible  un- 
der charge  of  offering  for  sale,  54  C  93 

under  a  count  for  money  had  and  received, 
plaintiff  may  show  all  sums  received  by 
agent  and  not  accounted  for,  56  C  170 

not  limited  to  specific  sums,  56  C  170 

may    show    daily    state    of    business    by 

books,  memoranda,  etc.,  kept  by  defendant, 
56  C  170 
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may  show  unaccounted  balance,  56  C  171 

on  qui  tarn  action  by  third  party  to  recover 
forfeitures  for  failure  to  file  certificate  of 
mortgage  foreclosure  under  statute,  evi- 
dence of  agreement  between  mortgagee  and 
mortgagor  to  reconvey  after  foreclosure, 
held  inadmissible,  57  C  58 

letter  showing  false  inducement  to  sign  con- 
tract is  not  relevant  when  only  the  fact  of 
execution  and  delivery  is  in  issue,  61  C  462 

justification  under  act  of  Legislature  for  tak- 
ing a  stream  held  inadmissible  under  gen- 
eral denial,  62  C  241 

appellants  from  probate  of  will  assigning  un- 
due influence  as  sole  reason  of  appeal  are 
limited  to  the  proof  of  that  fact,  63  C  74 

declaration  of  party  against  interest  that  he 
intended  to  do  a  certain  act  held  admissible 
where  issue  was  whether  he  did  that  act, 
63  C  108 

plaintiff  may  show  on  cross-examination  of 
defendant's  agent,  that  a  suit  was  pending 
for  infringement  of  patents  by  defendant, 
63  C  482 

where  defendant  alleged,  in  counterclaim, 

defective  goods  of  plaintiff  as  causing  loss 
of  business,  63  C  482 

proof  is  limited  to  allegations  of  pleading,  64 
C  394 

where  allegations  are  denied,  evidence  is  ad- 
missible to  prove  them,  unless  they  are 
wholly  immaterial ;  thus  where  filing  of  re- 
quest for  finding  is  in  issue,  request  is  ad- 
missible, 70  C  305,  454,  75  C  358,  79  C  405 

in  action  for  change  of  grade,  on  denial 

of  allegation  of  failure  to  agree,  paper  con- 
taining terms  testified  to  have  been  decided 
upon,  admissible,  73  C  352 

in  action  on  debt  as  evidenced  by  note,  note 
is  admissible,  75  C  258 

in  disbarment  proceedings,  after  proof  of  at- 
tempt to  intimidate  witness  to  change  tes- 
timony in  deposition,  deposition  is  admis- 
sible, 80  C  150 

proof  of  acts  of  a  known  agent  are  excluded 
unless  so  alleged,  81  C  492 

allegation  to  deliver  on  arrival,  not  sup- 
ported by  evidence  to  deliver  within  a  rea- 
sonable time,  81  C  572 

exclusion  of  evidence  to  prove  averments  that 
are  irrelevant  and  surplusage,  82  C  685,  85 
C  395 

evidence  of  what  an  article  is  reasonably 
worth  is  admissible,  where  one  could  re- 
cover on  that  ground,  even  if  he  failed  on 
allegation  setting  up  an  agreed  price,  83  C 
65 

admissible  to  show  understanding  and  belief 
of  parties  as  to  the  legal  effect  of  a  bond  in 
an  action  for  reformation  on  ground  of 
mistake,  85  C  84 
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condition  not  alleged  in  complaint  may  be  ad- 
missible to  support  negligence  set  forth,  88 
C  226 

under  denial  of  allegation  that  one  was  per- 
forming his  duty,  not  only  is  proof  admis- 
sible that  this  was  untrue  but  that  he  was 
performing  a  forbidden  act,  88  C  643 

evidence  can  supply  omitted  allegation  that 
a  board  acted  officially  or  by  proper  vote, 
90  C  155 

precise  alleged  date  of  the  injury  need  not  be 
proved,  90  C  262 

effect  of  an  affidavit  is  determined  by  its  lan- 
guage, not  by  allegations  in  the  pleading, 
90  C  624 

exclusion  of  evidence  to  prove  issue  other 
than  that  involved,  harmless,  91  C  431 

where  defendant  admits  having  made  a  libel- 
ous statement,  it  need  not  be  offered  in 
evidence,  91  C  431 

party  is  restricted  to  facts  within  range  of 
case  disclosed  by  pleadings,  94  C  183 

admissible  to  prove  one's  inability  to  follow 
his  usual  vocation  without  special  allega- 
tion in  complaint,  94  C  481 

to  prove  loss  in  some  special  business,  must 
allege  it,  94  C  481 

facts  proved,  but  not  averred,  not  basis  of  re- 
covery, 96  C  395 

insufficient  headlights,  held  admissible  under 
charge  of  reckless  driving,  99  C  8 

also   admissible   under   alleged   failure  to 

keep  a  proper  look  out,  99  C  9 

proof  of  agency  may  be  objectionable  unless 
the  agency  be  alleged  in  pleadings,  99  C 
644 

but  objection  must  be  seasonably  made  to 

be  available,  99  C  644 

defense  that  deed  procured  through  fraud 
must  be  specially  pleaded,  101   C  186 

evidence    inadmissible     under    a     general 

denial,  101  C  186 

injuries  to  teeth  admissible  under  allegation 
of  injuries  "about  head  and  face,"  101  C 
545 

estoppel  in  pais  may  be  proved  though  not 
pleaded,  101  C  586 

claim  that  covenant  not  to  engage  in  busi- 
ness unreasonable,  requires  inquiry  into  all 
surrounding  circumstances,  101  C  713 

must  be  raised  on  pleadings,  not  by  ob- 
jection to  evidence,  101  C  713 

action  by  lessee  to  compel  landlord  to  apply 
proceeds  of  fire  insurance  to  repairs,  101  C 
740 

claim    held    not    properly    presented    on 

pleadings,   101  C  740 

amount  advanced  by  defendant  to  mortgagor, 
admissible  under  defendant's  allegation  that 
he  owed  nothing,  102  C  558 

also  evidence  that  defendant  had  included 

liability  to  plaintiff  in  computing  mortgage 
debt  in  foreclosure  action,  102  C  558 
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evidence  that  title  in  third  party  admissible 
under  defense  of  fraud  in  action  by  land- 
lord to  recover  damages  for  entire  term  of 
repudiated  lease,  102  C  562 

many  minor  issues  are  tried  which  are  never 
alleged,   103  C  448 

— —financial  responsibility  of  defendant  where 
it  is  relevant  to  the  credibility  of  his 
claims,  103  C  448 

under  alleged  misrepresentation  that  corpo- 
ration would  loan  eighty-five  per  cent  of 
its  own  stock,  evidence  that  bank  would 
loan  nothing  is  irrelevant,  104  C  73 

where  action  is  on  promise  to  pay  debt  dis- 
charged by  bankruptcy  and  is  not  based  on 
its  nondischargeability,  evidence  that  debt 
was  result  of  fraud,  held  inadmissible,  104 
C  311 

evidence  of  special  damages,  though  not  al- 
leged, admissible  to  characterize  injuries 
generally  alleged,  104  C  508 

when  easement  by  grant  is  claimed,  evidence 
that  it  exists  by  necessity  is  immaterial, 
104  C  596 

evidence  upon  issue  not  raised  in  pleadings  in- 
admissible, 105  C  192 

litigant  has  right  to  prove  all  essential  ma- 
terial and  relevant  allegations  of  his  plead- 
ings, 107  C  454 

one  party  not  entitled  to  benefit  of  allegations 
in  a  co-party's  pleadings,  107  C  681 

general  allegation  of  "failure  to  take  neces- 
sary precautions"  covers  failure  to  post  a 
flagman  to  warn  of  approaching  trains,  107 
C  681 

no  error  in  admission  if  relevant  to  complaint 
as  amended,  109  C  521 

where  defense  of  breach  of  warranty  out  of 
case  on  demurrer,  evidence  in  support  of  it 
inadmissible,  111   C  565 

that  plaintiff  was  not  holder  of  note  in  due 
course,  properly  excluded,  where  issue  not 
raised  by  pleadings,  111  C  626 

defendant  by  failing  to  make  issue  of  truth  of 
libel  cannot  prevent  plaintiff  from  proving 
charges  false,  113  C  574 

evidence  that  plaintiff,  as  result  of  injury  to 
jaw  was  fed  through  tube,  fairly  within 
scope  of  injuries  alleged,  116  C  549 

defendant  may  give  evidence  that  agreement 
was  different  from  that  stated  in  complaint 
without  setting  it  up  in  his  answer,  116  C 
593 

where  evidence  of  payment  was  admitted 
upon  promise  of  attorney  to  file  amendment 
to  answer  alleging  payment  and  amendment 
was  filed,  this  was  adequate  to  support  con- 
clusion of  payment,  116  C  728 

allegations  held  broad  enough  to  include  neg- 
ligence in  manufacturing  and  inspecting 
fuse;  principle  of  proof  not  to  be  held  in- 
applicable because  of  specific  allegations  of 
negligence,  117  C  122 


where  complaint  contained  no  allegation  con- 
cerning defective  brakes,  exclusion  of  evi- 
dence to  that  effect  proper,  117  C  677 

allegation  in  action  on  assignment  of  claim 
setting  forth  when  and  how  plaintiff  ac- 
quired it  is  material  element  in  case  and 
evidence  that  it  was  acquired  at  different 
time  properly  excluded,  121  C  343 

remote  collateral  matter  not  within  issues 
properly  excluded  in  discretion  of  judge, 
122  C  472 

§  47.  Other     Acts,     Occurrences     and 

Conditions 

§  47(1).  Other  Acts,  Conduct 
and  Transactions 

acts   before  and  after  act  in  question  admis- 
sible to  show  insanity,  4  C  208 
other   and   distinct   sales   admissible   to   show 

character  of  business,  10  C  468 
on   charge   of  joint   assault,   evidence  of  two 
distinct    assaults     by     different     defendants 
held  inadmissible,   18  C  205 

aliter,   when  both  assaults  are  part  of  a 

common  design,  18  C  205 
evidence  of  drunkenness  after  a  sale  of  liquor 
held  admissible  to  confirm  evidence  of  pre- 
vious habits,  20  C  236 
similar      transactions      admissible     to     show 
knowledge,  good  faith,  or  intent,  32   C  37 
other   vessels   being   lost   under   like   sus- 
picious circumstances,  32  C  37 
action   on   policy ;    defense,    fraud ;    defendant 
may  show  insurance  and  loss  of  eight  out 
of  nine  of  plaintiff's  vessels,  33  C  472 

to  rebut  same  plaintiff  cannot  show  that 

these  claims  were  paid  without  any  claim 
of  fraud  by  company,  33  C  472 
evidence  of  similar  frauds  to  prove  the  fraud 
alleged,  is  confined  to  cases  of  conspiracy, 
35  C  518 

such  evidence  is  never  admissible  merely 

to  show  bad  character,  35  C  519 
on  charge  of  forgery  and  conspiracy  evidence 
of  other  forged  notes  admissible,  36  C  220 
evidence   that   horse   jumped   lawful   fence   is 

admissible  to  show  him  unruly,  37  C  125 
that  deceased  drove  prudently  on  former  oc- 
casions, inadmissible  when,  41   C  253 
notes    fraudulently    obtained    by    conspiracy; 
similar   transactions   admissible,    as   against 
purchaser  of  note  with  knowledge,  though 
not  himself  a  conspirator,  41   C  616 
objection  to  threat  of  defendant  to  burn  barn, 
because  too   remote  from  time  of  burning, 
goes  to  weight,  not  admissibility,  49  C  337 
in  a  suit  for  breach  of  warranty,  evidence  to 
show   that   plaintiff   had   tried  to   set   aside 
other  purchases  of  horses,  inadmissible,  53 
C  565 

that   he   was   not   an   expert   on   diseases 

and   vices   of   horses    also   inadmissible,    53 
C  565 
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-evidence  to  show  that  plaintiff  was  given 


to  imagining  defects  in  "horses  inadmissible, 
53  C  565 
prior  course  of  dealing  between  same  parties 
admissible  de  authority  of  agent,  55  C  494 

other  like  transactions  of  party  are  admissi- 
ble de  knowledge,  good  faith,  or  intent,  if 
an  inference  de  quo  animo  may  be  drawn 
therefrom,  57  C  222 

such  transactions  need  not  be  contempo- 
raneous, 57  C  222 

Supreme  Court  cannot  say  that  testimony  of 
witness  as  to  an  impression  that  party  vot- 
ed stock  in  corporation  seven  years  before 
was  too  remote,  64  C  402 

acceptance  of  provisions  for  maintenance  of 
highway  by  borough  proved  by  repairs 
made  by  borough,  65  C  312 

that  purchase  of  certain  goods  was  admitted 
on  denial  of  purchase  of  other  goods,  where 
two  are  closely  related,  66  C  155 

care  on  other  occasions  not  admissible  to  re- 
but negligence  in  suit,  68  C  475,  75  C  172, 
79  C  499 

rapid  speed  of  street  car  before  accident,  to 
prove  high  speed  at  time  of  accident,  68  C 
475 

on  issue  of  negligence  of  motorman  on  street 
car,  evidence  that  he  was  a  prudent  man 
not  admissible,  69  C  286 

that  one  alleged  to  have  made  a  fraudulent 
transfer  of  property  attached,  shortly  be- 
came insolvent,  relevant  in  action  of  replev- 
in for  the  property  attached,  where  defense 
was  such  fraudulent  transfer.  69  C  493 

where  fraudulent  representations  to  promot- 
ers of  a  corporation  were  alleged,  repre- 
sentations as  to  same  matters  at  other  times 
were  admitted,  71  C  1 

on  issue  of  existence  of  agency,  conversation 
proposing  such  relation  before  time  it  was 
claimed  to  have  originated,  excluded,  71  C 
437 

subsequent  conduct  may  be  admissible  to  show 
character  of  prior  acts  and  intentions,  71 
C  462,  69  C  186,  84  C  416,  115  C  299 

under  defense  of  forgery  to  action  on  note, 
evidence  of  other  forgeries  held  inadmissi- 
ble, 73  C  470 

not   so,   notice   cautioning   people   against 

notes  bearing  name  of  defendant  and  pay- 
able to  person  claimed  to  have  executed  the 
forgery  in  suit,  73  C  470 

subsequent  repairs  not  an  admission  of  lia- 
bility for  injury  from  a  defect,  73  C  681,  74 
C  167 

intoxication  just  subsequent  to  act,  to  prove 
it  at  time  of  act,  74  C  639 

evidence  as  to  care  taken  on  rainy  day,  not 
admissible  to  prove  that  taken  on  fair  day, 
75  C  172 
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want  of  care  on  other  occasions  not  admis- 
sible to  prove  negligence  in  suit,  76  C  208, 
86  C  527,  88  C  260 

to  prove  falseness  of  statements  of  debtor  to 
creditor,  contrary  statements  to  other  cred- 
itors are  admissible,  77  C  334 

under  allegation  of  conspiracy  to  defraud, 
similar  representations  made  to  strangers 
to  suit  inadmissible,  77  C  575 

acts  showing  intimacy  between  parties  to 
breach  of  promise  suit,  twenty  years  before 
admitted,  80  C  531 

so    acts    occurring   while   plaintiff   had    a 

husband  living,  SO  C  531 

discretion  of  court  as  to  permitting  witness 
to  go  into  collateral  matters ;  false  state- 
ments of  complainant  as  to  assaults  by  oth- 
er men,  SO  C  548 

in  prosecution  for  abuse  of  female  child, 
later  acts  of  intercourse  may  be  shown,  in 
court's  discretion,  81    C   1 

fraudulent  intent  at  other  times  to  show  fraud 
at  time  in  question,  81  C  626,  85  C  557 

in  action  for  price  of  lumber,  dilatoriness  in 
previous  deliveries  and  increase  in  price, 
irrelevant,  82  C  116 

evidence  of  unchastity  since  assault,  inadmis- 
sible in  prosecution  for  carnal  knowledge, 
82  C  455 

entries  prior  to  date  of  contract  in  dispute  not 
admissible,  82  C  485 

state  of  mind  of  accused  at  and  before  a 
homicide  is  admissible  to  prove  malice; 
must  throw  light  on  mental  attitude,  83  C 
261 

evidence  that  a  certain  horse  once  kicked  a 
certain  person  not  admissible  until  the 
horse  is  identified  as  the  one  in  the  case. 
84  C  249 

where  justice  record  introduced  to  show  for- 
mer conviction  of  assault  on  wife,  it  is  im- 
proper to  ask  if  the  case  did  not  turn  large- 
ly on  the  question  of  intoxication,  84  C  481 

that  one  causing  injury  is  competent  and 
experienced,  inadmissible  to  disprove  neg- 
ligence, 85  C  231 

in  suit  for  negligence  in  establishing  a  bound- 
ary line,  pleadings,  verdict,  judgment  file, 
charge  in  ejectment  suit  of  third  party 
against  plaintiff  not  evidence  against  de- 
fendant who  was  not  a  party.  85  C  337 

admission  of  such  evidence  is  limited  to 

question  of  damages,  85  C  337 

testator's  words  and  acts  prior  and  subse- 
quent to  signing  will  are  relevant  on  ques- 
tion of  mental  capacity,  85  C  459,  88  C  93 

customary   course   of   recklessness   of   servant 

mav  bring  knowledge  home  to  master,  85 

C  467 
fraudulent   acts   in  other   cases   like   those   in 

suit   by   the   same    parties    about   the   same 

time  are  admissible,  86  C  252 
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on  issue  as  to  whether  landlord  or  tenant 
bought  timber  other  purchases  by  latter,  ad- 
missible, 86   C   474 

conversation  as  to  motive  in  homicide  sixteen 
days  before,  not  too  remote,  87  C  5 

habitual  failure  of  foreman  to  use  safeguards 
as  evidence  of  incompetency,  88  C  226 

not  so  failure  of  dutv  in  a  particular  in- 
cident, 88  C  226 

negligence  on  a  particular  occasion  not  proved 
by  negligence  on  another  occasion,  88  C  260 

similar  acts  at  other  times  are  admitted  if  they 
throw  lights  on  intent  with  which  act  in 
question  done.  88  C  373 

evidence  of  other  unconnected  similar  murders 
generally  inadmissible,  92  C  526 

when  State  may  introduce  evidence  of  other 
crimes  committed  by  accused,  92  C  526 

in  action  for  fires  set  by  locomotives,  evidence 
of  other  fires  limited  to  near  the  same  time 
in  court's  discretion,  93  C  77 

on  issue  of  breach  of  garbage  disposal  con- 
tract, another  contract  made  to  replace  it. 
not  exactlv  similar,  may  be  consulted,  93  C 
277 

experience  or  inexperience  of  motorman  who 
causes  accident  is  immaterial,  94  C  131,  95 
C  724 

records  showing  abandonment  of  another  road 
than  one  in  question  admitted  since  both 
were  part  of  a  common  plan,  95  C  88 

can  consider  removal  of  a  pile  of  dirt  after  an 
accident  on  question  of  credibility  of  wit- 
nesses, 96  C  1 

commission  of  one  crime  may  not  be  proved 
to  show  commission  of  another.  96  C  173 

competence  or  inexperience  of  driver  of  auto- 
mobile not  evidence  to  prove  negligence,  96 
C  663 

evidence  of  another  incidental  offense  admis- 
sible as  one  of  the  train  of  circumstance.-. 
97  C  268 

resale  of  goods  in  suit  to- others,  and  of  other 
similar  goods,  with  absence  of  any  com- 
plaint, as  evidence  that  they  were  of  proper 
quality,  97  C  666 

evidence  of  unchastity  of  plaintiff  in  bastardy 
six  years  before  is  too  remote,  98  C  165 

raises  collateral  issue.  98  C  166 

that  plaintiff  made  other  wagers  prior  to  ones 
sued  upon,  irrelevant ;  but  admission  of  evi- 
dence harmless  under  circumstances,  100  C 
549 

on  issue  of  defendant's  responsibility  as  owner 
of  family  car  which  she  and  \Y  said  was 
latter's,  evidence  of  business  relations  be- 
tween them  down  to  trial  are  admissible, 
102  C  67 

registration  of  automobile  in  subsequent  years 
to  prove  ownership  at  time  of  accident,  102 
C  67 

in  prosecution  for  soliciting  strikers  to  vio- 
lence,  evidence  of  similar   speeches   before 


and  after  one  in  question,  is  admissible  to 
prove  intent,  102  C  708 
— but    circumstances    for    more    than    one 


month  before  should  not  be  admitted,  102  C 
709 

this  would  place  an  undue  burden  on  ac- 
cused and  expose  him  to  prejudice,  102  C 
709 

to  show  knowledge  of  one  accused  of  carrying 
on  illegal  liquor  business  through  another's 
use  of  garage  in  his  control,  evidence  of 
beer  being  transported  from  it  before  and 
after  offense  charged,  is  admissible,  103  C 
145 

evidence  of  other  crimes  admissible  when  they 
tend  to  prove  commission  of  principal  crime, 
103  C  453 

evidence  of  subsequent  repairs  to  highway 
claimed  to  be  defective  is  inadmissible,  103 
C  602 

that  landlord  repaired  veranda  before  and  aft- 
er injuries  to  tenant,  admissible  for  limited 
purpose  of  showing  that  he  retained  con- 
trol, 103  C  647 

also  that  he  promised  to  make  repairs,  103 

C  647 

and   evidence   as   to  use   made  by  tenant 

of  veranda   admissible,    103    C   647 

similar  misrepresentations  made  to  others  not 
admissible  in  action  to  rescind  contract  on 
ground  of  mistake;  would  be  in  action  of 
deceit,    104   C   74 

that  town  removed  load  of  ashes  from  cross- 
walk several  weeks  after  plaintiff  slipped, 
held  irrelevant,   105   C  447 

in  assault  and  battery,  circumstances  before 
and  after  occurrence,  including  defendant's 
declarations,  admissible  to  prove  character 
of  assault,    105  C  528 

passenger  in  automobile  may  state  conduct 
of  driver  on  previous  occasions  to  show 
absence  of  reason  to  anticipate  negligence, 
107  C  91 

condition  of  party  after  automobile  collision 
is  relevant ;  but  what  police  officer  did 
about    it    is    not,    107    C    91 

in  arson  trial,  connection  of  accused  with 
another  fire  may  be  shown,  where  there 
was  plan  to  take  goods  from  it  to  building 
burning  of  which  was  charged,  109  C 
395 

where  one  was  charged  as  accessory  to  ar- 
son, conferences  with  principal  six  months 
before  fire  not  too  remote,  109  C  395 

evidence  that  landlord  replaced  broken  rail- 
ing on  porch,  relevant  upon  issue  of  re- 
tention  of  control,    110   C  367 

in  fraud  action,  proof  of  other  fraudulent 
transactions   held   admissible,    111    C   185 

subsequent  conduct  often  relevant  to  show 
character  of  prior  acts  or  intention  of 
party,    115    C    300 
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repairs  either  before  or  after  an  accident 
tend  to  prove  retention  of  control  by  party 
making   them,    115    C    437 

evidence  of  other  fraudulent  real-estate 
transactions  by  defendants  similar  in  char- 
acter to  one  in  suit  held  properly  admitted, 
116  C  375 

where  conspiracy  in  effecting  fraudulent  pur- 
chase of  goods  is  alleged,  evidence  of  like 
fraudulent  acts  between  same  conspirators 
at  about  same  time  and  of  same  nature  is 
admissible,   116  C  433 

not   necessary   that   frauds   be   similar   in 

each   detail,    116    C   433 

sufficient  if  method  and  scheme  of  same 

character  is   used,   116   C  433 

other  transactions  showing  methods  in  get- 
ting owners  of  land  to  sell  it  for  unse- 
cured notes  by  fraudulent  representations 
held   properly    admitted,    116    C    433 

sometimes  occurrences  before  or  after  acci- 
dent may  be  sufficient  to  characterize  con- 
duct of  defendant  as  evincing  reckless  dis- 
regard of  rights  of  others,  116  C  672 

but   not    material    unless    such    disregard 

was  at  time  of  accident  substantial  factor 
producing  it,   116  C  672 

testimony  of  managers  of  other  stores  of 
defendant  de  their  experiences  under  man- 
agement contracts  with  defendant,  held  not 
to  establish  fraudulent  system  of  opera- 
tion,   117   C   54 

evidence  of  repairs  and  replacements  by  land- 
lord either  before  or  after  collapse  of 
veranda  admissible  to  prove  that  con- 
trol of  that  portion  of  structure  was  with 
landlord,   118  C  573 

fact  that  landlord  repaired  porch  after  ac- 
cident admissible  to  corroborate  claim  of 
tenant  that  former  agreed  to  do  so,  119  C 
398 

evidence  of  repairs  on  right  of  way  by  de- 
fendant after  accident  relevant  to  show 
retention    of    control,    119    C    443 

that  K  worked  on  other  occasions  in  evening 
selling  defendant's  tires  not  admissible  to 
prove  agency  but  for  purpose  of  showing 
time   of  employment,    119   C   483 

evidence  of  subsequent  repairs  inadmissible 
to  prove  negligence  or  an  admission  of 
negligence  at  time  of  accident,  121  C 
258 

evidence  of  testator's  conduct  and  condition 
prior  and  subsequent  to  time  he  made  will 
as  bearing  on  testamentary  capacity  at 
that  time,    126   C  294 

§  47(2).    Other  Accidents.    Occur- 
rences and  Experiences 
fall  of  causeway  six  months  after  completion 
held  admissible  to  show  defective  construc- 
tion, 1   C  99 
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similar  accident  caused  by  mill  wheel  fright- 
ening a  horse  eleven  years  previously  ad- 
missible, 27  C  636 

defendant's  ignorance  of  former  acci- 
dent immaterial,  27  C  637 

that  others  passed  over  alleged  icy  sidewalk 
without  slipping,  admissible,  33  C  58 

experience  of  others  who  had  passed  over  al- 
leged defective  highway  in  safety  held  inad- 
missible, 43  C  42,  62  C  7 

unless   the  test  was   substantially   similar 

to  that  in  question,  43  C  42,  62  C  7 

evidence  of  other  and  distinct  agreements  be- 
tween defendan:  and  third  party  inadmis- 
sible de  agreement  in  suit,  57  C  62 

plaintiff  may  show  that  glass  taken  from  the 
same  pot  and  sold  to  others  was  free  from 
defect,  to  rebut  claim  of  defendant  that 
glass  was  defective,  63  C  484 

in  action  for  maliciously  procuring  search 
warrant,  evidence  that  other  persons  had 
lost  property  and  had  been  informed  by  one 
P  that  he  was  in  plaintiff's  company  when 
the  latter  had  stolen  it  held  inadmissible 
as  raising  collateral  issues,  72  C  339 

in  damage  to  ice  by  pomace,  fact  that  pomace 
had  been  thrown  into  the  stream  by  others 
without  damage,  immaterial,  83  C  417 

past  experience  of  wife  in  deriving  pecuniary 
benefit  from  husband  as  evidence  of  reason- 
able expectation,  87  C  339 

that  no  accident  had  happened  for  many  years, 
irrelevant,  89  C  24 

evidence  that  other  property  than  the  plain- 
tiff's was  set  on  fire  from  sparks,  admissible, 
under  limitations,  to  show  how  the  fire  was 
caused,  93  C  77 

other  accidents  caused  by  defect  in  street,  ad- 
missible on  question  of  notice  to  city,  94  C 
690 

on  question  of  negligence  for  maintaining  a 
rug  on  hotel  lobby  floor,  question  whether 
others  saw  it  wrinkled  and  displaced,  inad- 
missible, 95  C  231 

so  evidence  that  another  had  stumbled  on 

it,  95  C  231 

a  neighbor's  evidence,  that  parties  asked  for 
a  house  of  ill  fame,  relevant  on  question  of 
its  character,  96  C  307 

statement  of  debtor's  financial  condition,  made 
to  a  stranger  and  not  approved  by  debtor  or 
creditor,  excluded,  96  C  374 

that  great  numbers  of  people  had  used  amuse- 
ment device  without  injury  admissible  to 
show  it  was  not  dangerous,  98  C  69 

evidence  of  safe  use  of  locus  of  injury  by 
others  is  admissible  if  inquiry  is  based  on 
use  substantially  similar  to  one  involved  in 
case,  100  C  65 

evidence  of  other  accidents  at  place  of  one  in 
suit  admissible  to  show  motorman's  knowl- 
edge of  conditions  affecting  amount  of  care 
to  be  used,  109  C  223 
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question  of  witness  whether  he  had  had  acci- 
dent coming  out  of  entrance  to  building 
where  plaintiff  fell,  improper,  113  C  417 

but  ruling  of  court  that  he  would  exclude 

all  testimony  of  this  nature,  improper,  113 
C  417 
-proper  order  of  submission  of  testimony 


of  accidents  occurring  under  similar  cir- 
cumstances, 113  C  419 

to  constitute  test  of  defective  condition,  ex- 
perience of  others  must  be  under  similar 
conditions ;  otherwise  evidence  is  inadmis-, 
sible,  116  C  389 

statement  of  witness  that  he  "pretty  near 

hit  a  little  girl  there  one  night  when  the 
light  was  out"  inadmissible  when  there  was 
no  proof  of  approximately  similar  condi- 
tions, 116  C  389 

admissibility  of  other  accidents  at  other  times 
at  spot  where  plaintiff  slipped  on  ice  upon 
proper  preliminary  proof  of  similarity  of 
conditions,   118  C  334 

to  render  evidence  of  other  accidents  admissi- 
ble, inquiry  must  relate  to  place  where  in- 
jury occurred  and  to  conditions  substantially 
similar,    119   C  451 

to  render  evidence  of  experience  of  others  at 
place  where  accident  occurred  admissible, 
similarity  of  conditions  must  be  shown,  125 
C  566 

this  is  preliminary  question  for  court  and 

where  evidence  is  conflicting,  exclusion  in 
discretion  of  court,  125  C  567 

testimony  admissible  that  other  women  using 
escalator  fell  under  substantially  similar  cir- 
cumstances, as  bearing  on  whether  it  was 
reasonably  safe,  125  C  739 

determination     of     substantial     similarity 

preliminary  fact  for  court  which  will  not  be 
reversed  unless  manifestly  erroneous,  125  C 
739 
-getting   on   and   getting   off  escalator   as 


dissimilar,  125  C  739 

testimony  of  number  of  passengers  who  rode 
in  roller  coaster  without  injury  during  sea- 
son irrelevant,  where  it  did  not  appear  how 
many  of  them  rode  on  seat  in  question,  126 
C222 

evidence  of  minor  collisions  between  automo- 
biles at  intersection  where  pedestrian  was 
run  over,  irrelevant,  126  C  525 

court  properly  admitted  testimony  of  witness 
that  standing  under  light  near  spot  of  ac- 
cident she  read  newspaper,  where  there  had 
been  no  change  in  lighting  of  street,  129  C 
158 

that  no  accident  arising  out  of  same  type  of 
construction  used  in  other  coaches  of  de- 
fendant and  other  railroads  had  been  re- 
ported was  strong  evidence  of  no  negligence 
in  using  that  type  of  construction,  129  C 
392 


fact  that  no  other  claim  against  city  had  been 
made  because  of  sidewalk  depressions  pro- 
viding approaches  to  driveways  fell  short  of 
establishing  that  other  persons  had  not  fall- 
en or  of  invalidating  conclusion  of  nuisance, 
129  C  506 

§  47(3).     Similar  Facts  and 
Conditions 
other  distinct  sales  admissible  to  prove  char- 
acter of  business,   10  C  468 
action  for  injury  by  defective  highway;  evi- 
dence confined  to  time   and   place  of  acci- 
dent, 48  C  468 
action  for  injury  on  defective  highway;   line 
of   street   north   and   south   of   defect   held 
admissible  as  tending  to  show  line  of  street 
at  place  of  injury,  53  C  3 

where  street  was  an  ancient  highway  and 

never  formally  laid  out,  53  C  3 
-need  not  be  limited  to  adjacent  property, 


though    the    indications    at    remoter    points 
would  have  less  weight,  53  C  3 

as  a  rule  defendant  cannot  show  that  negli- 
gent conduct  was  customary  in  similar  oc- 
cupations and  under  like  circumstances,  63 
C43 

evidence  as  to  care  taken  by  other  persons 
in  like  business  not  admissible  to  prove  due 
care  by  defendant ;  negligence  of  directors 
in  making  investments,  67  C  187 

on  application  for  order  to  county  commis- 
sioners for  repair  of  roads,  condition  of  oth- 
er roads  in  town  is  relevant,  67  C  533 

evidence  as  to  unsoundness  of  horse  six 
months  after  sale  admissible  to  prove  un- 
soundness at  time  of  sale,  68  C  248 

mental  state  of  person  before  or  after  action 
admissible  to  show  it  at  time  of  action,  68 
C  290 

evidence  as  to  one  vote  of  town  admitted  as 
contemporary  construction  of  another,  69  C 
475 

condition  of  person's  limb  one  year,  admissible 
to  prove  its  condition  the  next  year,  71  C 
392 

effect  of  noise  and  smoke  of  factory  on  other 
houses  admissible  to  show  effect  on  plain- 
tiff's, 71  C  641 

not  so,  effect  of  noise  and  smoke  of  other 

factories  on  other  houses,  71  C  641 

in  action  to  recover  for  injury  due  to  defect 
in  highway,  evidence  of  condition  of  high- 
way at  other  points  than  that  of  accident  in- 
admissible, 72  C  244 

not  so,  evidence  of  previous  condition  at 

this  point,  72  C  244 

evidence  that  party  had  no  property  one  month 
after  transaction,  to  prove  that  he  had  none 
at  time  of  transaction,  73  C  227 

that  highway  railing,  when  up,  is  insufficient, 
not  evidence  to  prove  that  its  being  down 
was  not  cause  of  injury,  74  C  166 
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statement  of  condition  of  corporation  April 
1st,  to  prove  condition  on  May  20th,  74  C 
266 

that  plan  of  construction  is  good  for  twenty- 
five  horse  power  engine  no  evidence  that 
it  is  for  one  of  sixty  horse  power,  77  C  124 

in  action  for  goods  sold  and  entered  on  order 
book,  price  of  other  goods  so  sold  and  en- 
tered may  be  shown  on  cross-examination, 
77  C  464 

to  rebut  presumption  that  will  was  revoked 
from  failure  to  find  it,  evidence  of  un- 
changed relation  of  testator  to  beneficiaries 
admissible,  77  C  638 

relationship  before  making  of  will  admis- 
sible in  rebuttal  when,  77  C  638 

declarations  of  old  inhabitants  that  they  had 
never  heard  a  private  claim  made  as  to  cer- 
tain land  held  too  remote  to  prove  that  it 
was  public,  78  C  96 

that  one  piece  of  land  is  public  not  evidence 
to  show  that  a  similar  piece  is,  78  C  114 

to  show  that  act  is  reasonable,  evidence  as  to 
conduct  of  others  similarly  situated  was  ad- 
mitted, 78  C  178 

to  rebut  inference  that  signal  at  railroad 
crossing  rang  at  time  of  collision,  drawn 
from  fact  that  it  rang  before  and  after  ac- 
cident, evidence  that  its  operation  was  in- 
termittent is  admissible,  78  C  616 

on  issue  as  to  amount  agreed  upon  for  com- 
pensation of  servant,  amount  paid  another 
servant  in  a  different  position  admissible  on 
cross-examination  of  defendant,  79  C  310 

evidence  as  to  care  taken  by  other  persons  in 
like  business  not  admissible  to  prove  due 
care  by  defendant ;  warehousemen,  79  C  342 

proof  that  strong  headlight  was  not  permit- 
ted in  cities,  to  prove  it  negligent  to  use  it 
in  country,  79  C  462 

in  action  against  city  for  obstruction  in  sewer, 
evidence  as  to  other  obstructions  is  inadmis- 
sible, 80  C  663 

in  action  for  explosion  of  preparation  made 
for  use  on  ironwork  when  applied  to  stove, 
evidence  as  to  composition,  labels,  etc.,  of 
similar  preparations  excluded,  81   C  358 

evidence  as  to  headlights  used  on  other  elec- 
tric cars  admissible  on  issue  of  sufficiency 
of  that  on  car  in  question,  81   C  386 

time  required  to  shut  off  steam  under  ordinary 
circumstances,  admissible  to  determine  time 
required  in  emergency,  82  C  272 

evidence  of  other  entries  in  books  than  those 
in  question  to  show  inaccuracies,  inadmis- 
sible, 82  C  334 

dressed  stone  similar  to  one  in  dispute  admis- 
sible on  question  of  work  done  upon  them, 
82  C  485 

in  damages  for  nervous  shock,  admissible  to 
ask  as  to  previous  health,  use  of  alcohol 
and  morphine;  limit  discretionary,  82  C  540 

865 


Evidence  §47(3) 

number  of  trees  cut  on  other  lots  is  immaterial 
in  an  action  for  trees  cut  on  a  particular 
lot,  83  C  311 
time  it  takes  to  walk  between  two  points  in 
daylight,    admissible    as    some    evidence    to 
show  how  long  it  will  take  to  walk  it  at 
night,  84  C  471 
photographs  of  place  of  accident  taken  some- 
time afterwards  and  showing  barriers  which 
were  not  there  at  time  of  accident,  not  ad- 
missible, 84  C  532 
in   action   for   damages   for  change   of  grade, 
condition  of  road  before  and  after  change 
and    permanent    benefits    resulting    can    be 
shown,  85  C  255 

effect  of  private  improvement  of  adjacent 

owners  cannot  be  shown,  85  C  255 
to  show  that   act   is   reasonable,   evidence   as 
to  conduct  of  others  similarly  situated  ad- 
missible, 85  C  343 
past  profits  are  evidence  of  present  and  fu- 
ture profits,  86  C  461 
on  anticipatory  breach   of  contract,   sales   by 
other  dealers  to  show  what  vendee  would 
have  sold,  admissible,  86  C  504 
evidence  that  a  walk  was  slippery  at  some  in- 
definite time,  inadmissible,  88  C  260 
that  one  had  money  enough  to  buy  property 
in    December,    no    evidence    that    he    had 
enough  in  previous  October,  91  C  581 
evidence  of  conditions  in  an  almshouse  prior 
to   date   of   libel,    not   admissible   to   prove 
truth  of  the  libel  charges,  92  C  331 
evidence   given    in   former    action   for    salary 
not    admissible    in    subsequent    action    for 
damages   for  the  purpose   of  showing  that 
causes  of  action  are  the  same,  92  C  341 
whether  the  dangerous  place  was  lighted  oth- 
er nights  before  and  after  accident,  inadmis- 
sible, 92  C  576 
adjudication    in    bankruptcy    as    evidence    of 
financial  condition  six  months  later,  93   C 
271 
sign  found  near  trolley  six  months  after  ac- 
cident not  admissible  as  sign  that  was  there 
at  time  of  accident  without  proof  of  identifi- 
cation, 95  C  441 
where     injury    caused    by    armed     reservoir 
guard,  what  other  cities  did  in  guarding  res- 
ervoirs held  improper,  as  raising  collateral 
issues,  96  C  583 
so  a   subsequent   instance  of  guard's   ex- 
citability was  improperly  admitted,  96  C  583 
that  certain  telephone  system  not  in  general 
use  is  relevant  evidence  on  issue  of  adequate 
service,  99  C  287 
insolvency  not  proved  by  evidence  of  proceeds 
of  sale  by  trustee  seven  months  later,  100  C 
447 

nor  by  evidence  of  amount  of  appraisal 

three  months  later,  100  C  447 
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without  further  evidence  as  to  intervening 

transactions   affecting   the  property,    100   C 
447 
where  conveyance   claimed  fraudulent,  grant- 
or's  prior   and   subsequent   financial   condi- 
tion is  relevant,  101  C  694 
in  election  cases  evidence  de  party  organiza- 
tion before  and  after  election  inadmissible, 
102  C  600 
in  action  against  town  for  defective  highway, 
condition    of    road    elsewhere   may   not    be 
shown,  103  C  598 
snowfall  during  entire  month  preceding  plain- 
tiff's fall  held  relevant,  104  C  83 
condition   of   sidewalk  on   day   after   accident 
relevant,    where    condition    unchanged,    104 
C  83 
when  agency  in  other  transactions  admissible 
to  prove  agency  in  transaction  in  question, 
104  C  302 
that  name  of  indorser  is  on  note  at  time  of 
trial   does   not   establish   when   it   was   put 
there,  105  C  73 
physical  examination  and  autopsy  two  months 
after  accident,  admissible  to  prove  injuries 
sustained  by  plaintiff,  106  C  99 
newspaper  advertisement  reciting  "No  agents," 
inadmissible  where  published  by  defendant 
before   plaintiff's    claimed   employment,    106 
C205 
evidence  of  measurements  taken  four  months 
after  accident,  admissible  on  promise  to  con- 
nect up,  106  C  302 
care    by   others    on   similar    occasions    or    by 
same  person  on  other  occasions,  inadmissi- 
ble, 107  C  22 
conveyance    of    property    by    defendant    nine 
months  after  suit  brought  claimed  to  show 
consciousness  of  liability,  107  C  158 
in  action  to  recover  for  automobile  collision, 
question    as    to    settlement    of    other    suits 
growing  out  of  same'collision  improper,  107 
C  670 
distance  between  two  trucks  half  an  hour  after 
accident  too  remote  unless  connected  up,  108 
C  191 
in  appeal  from  denial  by  mayor  of  certificate 
of  approval  of  gas  station,  facts  in  different 
case  where  application  was  granted,  irrele- 
vant, 110  C  80 
in  action  for  defect  in  highway,  condition  of 
road    at    other    points    immaterial,    111    C 
527 
where  weather  conditions  at  place  of  accident 
were  relevant,  error  to  exclude  evidence  of 
weather  records  in  adjoining  town,   113  C 
181 
evidence  as  to  distance  light  on  other  trol- 
leys would  show  objects  not  admissible  as 
to  light   on  trolley  in  question   where  cir- 
cumstances not  shown  to  be  similar,  113  C 
650 
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evidence  as  to  existence  of  state  of  facts  be- 
fore and  after  accident  is  relevant  to  prove 
its  existence  at  time  of  accident,  114  C  108 

where  situation  is  transitory  evidence  of 

condition  a  considerable  time  after  events 
properly  excluded,   114  C  108 

but    where    condition    is    permanent    and 

lapse   of  time  would  not  produce   material 
change,  evidence  of  after-condition  properly 
admitted,  114  C  108 
-location  of  a  platform  at  head  of  flight  of 


stairs,  114  C  108 

admission  of  evidence  as  to  conditions  of  a 
roof  claimed  to  be  cause  of  injury,  some 
months  after  accident,  held  to  be  within 
discretion  of  trial  court,  114  C  447 

conduct  of  other  drivers  at  time  of  collision 
not  admissible  as  evidence  of  care  defendant 
should  have  used,  114  C  729 

courts  must  necessarily  rely  on  circumstantial 
evidence  and  may  draw  reasonable  and  log- 
ical inferences  from  facts  existing  prior  or 
subsequent  to  event  for  purpose  of  reaching 
conclusion  of  fact,  116  C  661 

conclusion    that    defendant    drove   car   at 

time    of    accident    from    position    of    body 
thereafter,  116  C  661 

testimony  of  police  officer  as  to  time  required 
to  drive  car  from  certain  place  to  place  of 
crime  relevant  to  establish  probability  that 
car  involved  in  crime  could  have  so  driven 
in  that  time,  118  C  455 

engineer's  testimony  as  to  condition  of  carpet- 
ing three  weeks  after  accident  admissible  in 
view  of  circumstances,  120  C  581 

question  calling  for  statement  of  compensation 
once  received  inadmissible  where  issue  was 
independent  contractor  or  employee,  in  ab- 
sence of  showing  that  it  continued  to  date 
of  injury,  121  C  133 

that  other  workmen  similarly  employed  were 
treated  as  employees,  relevant  on  question 
of  whether  plaintiff  was  independent  con- 
tractor, 121  C  133 

methods  and  practice  of  others  engaged  in 
like  occupation  may  be  admissible  in  deter- 
mining whether  that  used  in  instant  case 
conformed  to  proper  standards,  122  C  375 

degree  of  wear  on  steps  of  other  busses,  where 
issue  was  whether  steps  on  defendant's  bus 
were  so  worn  as  to  be  dangerous,  not  ad- 
missible,  122  C  382 

photographs  taken  week  after  fall  on  icy 
sidewalk,  testified  to  represent  substan- 
tially, as  to  thickness  of  ice,  same  situation 
as  on  day  of  accident,  properly  admitted( 
123  C  447 

reproducing  similar  situation  after  accident, 
125  C  536 

in  determining  whether  there  is  a  proper  light 
in  a  moving  picture  theatre,  prevailing  prac- 
tice in  such  theatres  affords  a  logical  test, 
125  C  610 
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to  make  experiments  performed  out  of  court 
admissible  conditions  need  not  be  identical 
but  should  be  substantially  similar,  126  C 
222 

§  48.  Agency 

to  rebut  evidence  of  occupation  by  agent,  de- 
fendant may  show  conversations  between 
agent  and  the  one  actually  employing 
agent,  40  C  368 

though   plaintiff  was  not  present  at  the 

time,  40  C  368 

what  acts  may  imply  authority  in  individual 
partners  of  nontrading  partnership  to  sign 
firm  notes,  53  C  60 

loan  to  "A.  B.  agent";  evidence  that  A.  B. 
was  bankrupt  inadmissible  to  explain  why 
transaction  took  that  form,  where  issue  was 
as  to  whether  loan  was  to  corporation  or  to 
A.  B.  personally,  55  C  469 

in  a  suit  by  agent  against  seller  for  commis- 
sions, vendor  may  show  that  agent  acted 
solely  for  vendee,  59  C  395 

though   agent   apparently   acted   for  both 

parties,  59  C  395 

declarations  of  defendant's  agent  that  for- 
feiture for  exceeding  time  limit  would  not 
be  exacted,  held  admissible  to  show  waiver, 
59  C  563 

but   only   for    particular    instance,    59    C 

563 

letter  from  plaintiff  directing  person  to  make 
demand  admissible  for  plaintiff  to  prove 
agency,  70  C  76 

acts  of  an  alleged  agent  inadmissible  against 
principal  unless  latter's  knowledge  of  rela- 
tionship or  of  acts  appears,  73  C  696 

tax  list,  sworn  to  by  stranger  as  agent,  is  not 
proof  of  list  filed  by  principal,  unless  au- 
thority is  shown,  81  C  639 

as  to  evidence  relevant  to  show  one  an  agent 
of  another,  85  C  384 

evidence    held    not    sufficient   to   show    a 

ratification,  85  C  384 

conversation  of  plaintiff  with  agent  and  with 
officer  of  defendant  corporation,  and  con- 
tents of  letter  written  by  agent,  admissible 
as  bearing  on  defendant's  knowledge  and 
conduct,  85  C  504 

to  prove  representations  of  an  agent,  must 
first  prove  agency  and  agent's  right  to  act, 
96  C  448 

evidence  of  circumstances,  frequency,  noto- 
riety of  operation  to  establish  elements  of 
family-car  doctrine,  109  C  417 

limitation  of  agent's  authority  to  acceptance 
of  purchase  orders  in  writing  only  in  suit 
on  oral  contract,   113  C  223 

lack  of  facilities  in  hospital  as  justification 
for  postponement  of  operation  to  remove 
tumor,  113  C  486 

evidence  that  driver  of  car  was  drinking 
with  plaintiffs  at  an  inn  admissible  upon  is- 
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sue  of  driver's  being  engaged  in  business 
of  defendant  in  attempting  to  sell  car.  as 
indicating  that  talk  was  merelv  purposeless 
chatter,  121  C  316 

§  49.  Criminal  Proceedings 

girl's  failure  to  disclose  her  condition  to  se- 
ducer :  corroboration.  S  C  133 

oo  charge  of  uxoricide  the  presumption  of 
conjugal  affection  may  be  disproved  by 
showing  adulterous  intercourse.  9  C  52 

record  evidence  of  arrest,  trial  and  convic- 
tion, admissible  to  show  that  complaint  was 
pursued.   11   C  458 

rape  by  negro :  if  accused  is  allowed  to  show 
intimacy  between  his  wife  and  complainant, 
.c:.t:e  mav  show  his  wife  was  white,  33  C 
26S 

that  prisoner's  food  was  tainted  held  inadmis- 
sible in  justification  of  homicide.  38  C  127 

inadmissible  also  to  reduce  the  degree  of 

murder  charged,  38  C  127 

evidence  of  sister's  insanity  introduced  by  ac- 
cused :  State  may  show  that  it  is  not  heredi- 
tary, 47  C  541 

declarations  of  prosecutrix  in  bastardy  case 
to  her  mother  de  begetting  of  child,  held 
admissible  in  corroboration,  58  C  290 

defendant  may  show  that  money  paid  by  him 
to  prosecutrix  in  bastardy  case  was  paid 
for  a  debt  of  his  wife.  5S  C  291 

probability  that  defendant  would  not  com- 
mit fornication  how  far  a  factor  in  bas- 
tardy case,  60  C  218 

threat  of  wife  of  accused  to  break  his  head 
"and  Mrs.  Munson's  too"  admissible  in  be- 
half of  accused  charged  with  murder  of 
Mrs.  Munson.  63  C  49 

as  tending  to  connect  wife  with  crime,  63 

C  50 

in  prosecution  for  illegal  sale  of  liquors,  acts 

and  statements  of  proprietor's  wife  on  prem- 

ble  as  showing  that  saloon  was 

so  issuance  of  subpoena  by  State  for  bar- 
tender and  failure  to  find  him,  67  C  581 

in  prosecution  for  collection  of  garbage,  evi- 
dence that  licensing  board  had  directed  that 
no  more  licenses  be  issued,  and  that  ac- 
cused had  made  contract  to  remove  gar- 
base,  with  certain  persons,  inadmissible.  68 
C  111 

in  prosecution  for  assault  to  commit  abortion, 
conduct  of  victim  showing  fear  of  accused 
admissible,  69  C  186 

so  her  testimony-  that  her  conduct  was  due 

to  that  fear,  69  C  1S6.  76  C  342 

shirt  and  trousers  of  accused  admissible  to 
establish  blood  spots.  S2  C  59 

in  rape,  one's  habits  as  to  intoxication  are  im- 
material. 84  C  224 

belief  that  one  frequented  an  improper  house 
is  immaterial,  84  C  224 
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a  shirt  worn  at  time  of  assault  admitted  to 
show  size  and  location  of  razor  cut  although 
shirt   had   been   washed  twice  since,   84   C 

.  471 

in  determining  whether  saloon  allowed  fe- 
males to  "loiter"  there,  it  is  relevant  to 
show  character  of  place,  its  surroundings, 
and  customers,  90  C  59 

in  murder  case,  relevant  to  show  that  victim 
was  accustomed  to  carry  monev  on  his  per- 
son, 90  C  126 

accusation  of  responsibility  followed  by  silence , 
of  accused,  is  admissible,  94  C   167 

criminal  evidence  must  be  of  facts  within 
personal  knowledge  of  witm  ss  testified  to  in 
open  court  in  the  presence  of  accused,  96  C 
306 

in  criminal  case,  testimony  given  at  a  pre- 
liminary hearing  by  one  who  cannot  be 
produced,  admissible,  96  C  306 

a  neighbor's  evidence,  that  people  asked  about 
a  house  of  ill  fame,  admissible  to  prove  it  is 
such.  96  C  307 

finding  of  large  amount  of  liquor,  distilling 
apparatus,  etc,  as  evidence  that  liquor  is 
kept  for  sale,  101  C  133 

so  large  gas  bills  are  admissible,   101   C 

133 

prosecution  for  soliciting  strikers  to  violence; 
court  abused  discretion  in  permitting  in- 
quirv  into  entire  historv  of  strike.  102  C 
708* 

where  accused  advised  strikers  to  destroy 
railroad  equipment,  evidence  that  means  ad- 
vised bv  him  were  practicable,  admissible, 
102  C  708 

identification  of  accused  by  witness  prior  to 
trial,  and  all  surrounding  circumstances, 
are  admissible,  105  C  326 

purchase  of  merchandise  and  attempt  to  se- 
cure insurance,  admissible  as  part  of  plan 
to  commit  arson.  109  C  394 

failure  of  accused  to  deny  crime  relevant  to 
issue  of  guilt.  109  C  490 

inference  bv  court  or  jury  inevitable,  109 

C  490 

that  accused  is  burglar,  not  relevant  where 
State  claims  he  set  fire.  110  C  55 

letters  showing  illicit  relations  of  M  with 
wife  of  accused  who  assaulted  him  held  not 
of  probative  value  to  accused's  case.  114 
C  567 

when  police  officer  has  been  killed  by  one 
whom  he  was  attempting  to  arrest  while 
escaping  after  commission  of  another  crime, 
evidence  of  commission  of  that  crime  is 
relevant  upon  the  prosecution  for  homi- 
cide. 120  C  624 

is  necessary  to  present  complete  picture; 

also  to  show  justification  of  officer  for  pur- 
suing him.  120  C  632 

facts  preceding  and  surrounding  arrest  of  de- 
fendant   for   murder,    and    revolver,   black- 


jack  and  money  found  on  him  properly  ex- 
cluded in  discretion  of  court  to  show  con- 
duct and  guilty  knowledge,  121   C  669 

§  50.  Custom  and  Usage 

known  commercial  usage  as  evidencing  in- 
tention of  parties,  3  C  13 

general,  habitual  course  of  business  is  pre- 
sumptive evidence,  9  C  88 

long-continued,  uniform,  unquestioned  prac- 
tice, is  high  evidence  of  the  law,  10  C  489, 
12  C  149 

• but  cannot  control  express  provisions  of 

statute,   10  C  489 

parol,  of  custom,  inadmissible  to  vary  war- 
ranty in  policy,  21  C  40 

that  usage  of  banks  requires  all  discounts  to 
be  on  commercial  paper,  held  inadmissible, 
50  C  191 

to  show  different  contract  from  that  im- 
plied by  law,  50  C  191 

where  law  made  indorsement  one  for  ac- 


commodation, 50   C   191 

as  a  rule  defendant  cannot  show  that  negli- 
gent conduct  was  customary  in  similar  oc- 
cupations and  under  like  circumstances,  63 
C  43 

subpoenas  in  blank,  68  C  396 

act  cannot  be  justified  by  showing  general 
custom  to  so  act,  73  C  199 

as,  in  action  against  officer  for  negligence 

in  signing  return  of  subpoena,  a  custom  to 
sign  subpoenas  in  blank,  68  C  396 

custom,  to  be  proved,  must  be  contemporane- 
ous, 73  C  360 

where  both  parties  live  in  the  same  locality, 
actual  knowledge  that  a  custom  is  uni- 
versal, not  necessary,  82  C  116 

proof  of  single  act  in  variance  with  custom 
need  not  be  admitted  to  rebut  custom,  86  C 
527 

evidence  of  a  rule  admissible  to  show  a  sys- 
tematic course  of  conduct,  86  C  527 

admissible  to  show  rule  of  a  company  as  to 
where  a  car  must  stop  to  support  the  point 
that  car  did  stop  at  point  prescribed  by 
rule,  86  C  527 

negative  custom  is  as  effective  as  an  affirma- 
tive one  in  support  of  a  fact  regarding 
negligence,  but  not  to  acts  wilfully  done, 
86  C  527 

customary  course  of  conduct  as  basis  for  in- 
ference as  to  particular  acts,  90  C  130 

usage  of  one  association  insufficient  to  show 
construction  given  to  a  clause  of  a  national 
organization,  90  C  427 

one  can  testify  as  to  the  custom  of  a  trade 
and  reason  for  using  a  trade  expression,  92 
C  420 

proof  of  custom  may  be  evidential  of  what 
ordinary  care  requires,  93  C  615 


Evidence  §  50 

question  as  to  existence  of  a  custom  is  not 
objectionable  on  ground  that  no  such  cus- 
tom has  been  shown,  93  C  615 

custom  not  to  sell  certain  articles  by  sample 
admissible  on  issue  whether  particular  sale 
was  of  that  kind,  99  C  296 

that  a  given  practice  is  the  prevailing  one, 
is  strong  evidence  of  its  reasonableness,  100 
C  130 

■ should      not     be     disregarded      without 

counterproof,  100  C  130 
-especially  where  it  concerns  unusual  mat- 


ters, 100  C  130 
-methods     used    in    gravity    classification 


yard,  100  C  130 

practice  to  mail  sales  slip  as  evidence  that  it 
was  in  fact  mailed,  102  C  626 

evidence  of  custom  and  usage  among  banks 
admissible  to  show  meaning  of  draft  pay- 
able "thirty  days  after  arrival  of  car,"  105 
C  33 

custom  and  usage  in  flour  trade  is  immaterial 
where  real  question  is  custom  among  banks, 
105  C  33 

practice  of  other  railroads  to  prevent  fires 
admissible  to  show  whether  practice  of 
railroad  in  this  State  is  negligent,  106  C 
423 

evidence  of  trade  custom  not  admissible  to 
prove  probability  of  existence  of  claimed 
agreement  unless  parties  knew  of  custom, 
108  C  521 

question  of  attorney  who  drew  mortgage  of 
"custom"  in  his  office  as  to  explaining  pur- 
port of  documents  to  persons  to  whom  they 
were  given  properly  excluded,    120   C  623 

general  use,  custom  and  practice  which  ex- 
isted in  operating  roller  coaster  relevant  on 
issue  of  defendant's  reasonable  care,  126  C 
224 

as  to  inspecting  similar  apartment  houses  on 
issue  of  imputed  notice  to  landlord ;  custom 
to  employ  janitors  and  customary  extent 
to  which  they  inspect  premises,  127  C  61 

prevailing  practice  as  test  for  duty  of  proprie- 
tor of  moving  picture  theater  as  to  proper 
degree  of  light  for  safety  of  patrons,  127 
C  367 

proper  practice  in  treating  disease  not  relevant 
upon  issue  of  breach  of  claimed  contract  to 
effect  a  cure,  127  C  387 

custom  is  not  based  upon  legal  right  but  some- 
times establishes  legal  right,   129  C  606 

systematic   course  of  conduct  on   part   of 

body  of  men  acting  for  common  purpose 
may  be  shown  on  issue  of  negligence,  129 
C  606 

so  custom  of  state  highway  employees  to 

notify  power  company  when  working  on 
trees  near  high  tension  line  so  that  latter 
could  protect  wires,  relevant  where  they  did 
not  do  so  and  were  injured,  129  C  606 
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§  51.  Fraud 

certain     statements    held    relevant    to    show 

fraudulent  conduct,  3  C  592 
fact   that    defeasance   was    executed   at   same 

time   as   fraudulent   deed,   irrelevant   when, 

10  C  74 
action  for  fraud;  vendee  may  show  that  his 

note   was   negotiated   by   vendor   and   paid, 

to    prove    that    the    consideration   was    not 

merely  nominal,  33  C  388 

action  on  insurance  policy;  defense,  fraud; 
defendant  may  show  insurance  and  loss  of 
eight  out  of  nine  of  plaintiff's  vessels,  33 
C  472 

' to  rebut  same  plaintiff  cannot  show  that 

these  claims  were  paid  without  any  claim 
of  fraud  by  company,  33  C  472 

legitimacy  of  physician's  practice;  specific 
acts  of  abortion  admissible,  35  C  583 

in  a  suit  by  wife  to  set  aside  mortgage  ob- 
tained by  false  representations,  to  pay  judg- 
ment against  husband,  evidence  that  land 
was  bought  with  money  of  husband  is  inad- 
missible, 58  C  549 

either  to  show  no  damage,  or  to  contra- 
dict her  testimony  that  the  money  was  hers, 
58  C  549 

nor    to    show    that    false    representations 

were  not  the  inducement,  58  C  549 

permanent  improvements  made  by  tenant; 
owner's  inducements  thereto  held  admissi- 
ble, for  purpose  of  showing,  not  a  contract, 
but  constructive  fraud,  60  C  54 

on  issue  of  fraud  in  exchange  of  lands,  value 
of  lands  admissible  for  what  purpose,  70  C 
134 

in  action  for  fraudulent  representations  as  to 
rights  of  certificate  holders  in  "safety  fund" 
of  an  insurance  company,  circulars,  letters, 
etc.,  of  company  admitted  where  they  were 
relied  on  as  being  company's  interpretation 
of  contract  with  certificate  holders,  80  C  681 

in  fraud,  representations,  other  than  those  al- 
leged, which  tend  to  prove  the  fraud,  are 
admissible,  85  C  557 

in  action  on  fraudulent  scheme  to  get  testa- 
trix' property,  acts  subsequent  to  execu- 
tion of  will  admitted,  91  C  388 

evidence  of  bills  paid  for  repairs  admissible 
in  action  for  fraud  in  sale  of  truck,  100  C 
399 

where  conveyance  is  claimed  to  be  fraudulent 
grantor's  subsequent  financial  condition  is 
relevant,  101  C  694 

wide  latitude  allowed  as  to  time  in  admissi- 
bility of  evidence  where  fraud  is  involved, 
108  C  58,  111  C  178,  112  C  54 

§  52.  Intent;  Knowledge;  Good  Faith; 

Malice 

action    for   malicious     appointment   of    over- 
seer; failure  by  defendant  to  prove  excul- 
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patory  facts  held  no  evidence  of  malice,  1 
C317 

known  commercial  usage  as  evidencing  inten- 
tion of  parties,  3  C  13 

motive  in  being  at  a  certain  place,  when  ad- 
missible, 4  C  269 

certain  acts  held  not  to  be  evidence  of  intent 
to  defraud  creditors,  5  C  144,  148 

evidence  of  intention  is  no  evidence  that  in- 
tended act  was  done,  8  C  42 

intention  to  deliver  deed,  only  admissible 
when,  8  C  42 

evidence  of  conduct  just  before  arrest  held 
admissible  to  show  intent  of  one  driving  on 
Sunday,  11  C  458 

conduct  of  accused  after  assault,  admissible 
to  show  malice  and  intent,  31  C  44 

■ neglect  to  inquire  after  injured  party  or 

proffer  aid  or  sympathy,  31  C  44 

conduct    of    adult    daughters    of    accused 
present  at  assault,  31  C  45 

similar  transaction  held  admissible  to  show 
knowledge,  good  faith,  or  intent,  32  C  37 

other  vessels  being  lost  under  like  sus- 
picious circumstances,  32  C  37 

hostile  acts   admissible   to   show   that   official 

acted  with  unlawful   design,  37  C  374 
but  mere  unfriendliness  is   insufficient  to 

rebut  presumption   of   right  motives,   37  C 

374 
refusal  to  abandon  sale  of  liquor  is  evidence 

that  it  was  kept  for  sale,  37  C  422 
also    that   persons    had   been   seen   going 

into  store  and  coming  out  intoxicated,  37  C 

423 
defendant's  honest  belief  that  plaintiff  was  an 

infringer  held  admissible  when,  42  C  399 

remote,  obscure  allusions  to  homicide,  admis- 
sible as  evincing  a  design,  47  C  538 

jury  to  judge  whether  allusions  refer  to 

the  crime,  47  C  538 

"I  don't  know  but  I  shall  kill  some  one 


in  a  week,"  47  C  539 
-admissible    as     threat     against     deceased, 


when  uttered  in  talk  de  deceased,  47  C  539 

threat  of  defendant  to  burn  "that  barn"  of 
plaintiffs,  admissible,  49  C  337 

although  it  may  have  referred  to  a  barn 

the  prosecution  for  burning  which  was  out- 
lawed, 49  C  338 

a  threat  much  more  general  and  indefi- 


nite would  be  admissible,  49  C  338 
— held  not  inadmissible  as  too  remote  from 
time  of  burning,  49  C  338 
-such  objection  goes  to  the  weight  not  to 


the  admissibility,  49  C  338 
that  defendant   was   seen  near   burning  barn, 

admissible,  49  C  338 
a  fact  tending  to  prove  malice  and  ill  will, 

49  C  338 
-although  action  for  that  burning  was  out- 


lawed, 49  C  336,  338 


on  a  trial  for  murder,  State  may  show  that 
deceased  acted  in  good  faith  in  arresting 
accused  without  a  warrant,  49  C  381 

also  that  father  of  accused  told  deceased 

that  accused  had  just  been  committing  a 
breach  of  the  peace,  49  C  380 

declaration  of  purpose,  and  payment  of  tax 
under  United  States  statute,  held  evidence 
of  intent  to  sell  intoxicating  liquors,  50  C 
102 

and  admissible  in  prosecution  for   illegal 

selling,  50  C  102 

evidence  of  plaintiff's  knowledge  of  contents 
of  unrecorded  lease  admissible  on  behalf  of 
defendant  in  action  for  possession  of  prem- 
ises, 50  C  377 

in  action  for  fraud,  evidence  that  defendant 
told  plaintiff  that  if  horse  was  sound  he 
would  be  worth  more  money,  held  admissi- 
ble, 55  C  452 

to  show  some  knowledge  on  part  of  the 

plaintiff  of  the  condition  of  the  horse,  55  C 
452 
-reply  of  plaintiff  is  also  admissible,  55  C 


452 

actual  use  of  way  by  owners  of  dominant  es- 
tate acquiesced  in  by  servient  estate  admis- 
sible to  show  practical  construction  of 
grant,  56  C  368 

plaintiff's  acts  and  statements  prior  to  con- 
troversy admissible  to  show  consistency  of 
claim,  56  C  371 

especially  where   defendant  asserted  that 

the  claim  of  plaintiff  was  fabricated  and  of 
recent  origin,  56  C  373 

defendant  in  libel  suit  may  prove  what,  to  re- 
but presumption  of  malice  arising  from 
publication,    57   C   92 

other  like  transactions  of  party  are  admissible 
de  knowledge,  good  faith  or  intent,  57  C 
222 

admission  of  proof  that  a  business  was  no- 
toriously conducted  by  a  company  held  not 
to  involve  the  propriety  of  plaintiff's  evi- 
dence of  a  partnership,  59  C  344 

where    no    proof    of    knowledge    in    the 

partner  sought  to  be  holden  was  offered, 
59  C  344 

noncompliance  with  conditions  of  contract  in- 
admissible to  show  intention  of  other  parry- 
to  waive  contract,  59  C  561 

suit  for  fraudulent  conveyance;  "did  you  con- 
vey this  property  to  prevent  its  being  at- 
tached?" held  admissible,  61  C  198 

fraudulent  conveyance;  evidence  that  vendee 
knew  that  vendor  was  indebted  to  defend- 
ant, an  attaching  creditor,  held  admissible, 
61  C  199 

false  representations  of  A,  that  B  was  his 
partner,  made  without  knowledge  of  B,  in- 
admissible to  affect  him,  62  C  41 
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party  cannot  show  his  own  ignorance  of  law 
to  avoid  its  application  to  known  facts,  62 
C  429 

in  a  suit  for  malicious  prosecution,  defend- 
ant claiming  good  faith  held  limited  in 
proof  to  the  evidence  before  him  at  the  be- 
ginning of  proceedings,  62  C  518 

cannot  avail  themselves  of  evidence  after- 
wards acquired,  62  C  518 
-does    not    affect    that    complaint    alleges 


both   beginning   of   proceedings   and   prose- 
cution afterwards,  62  C  519 

-whether    later    acquired    evidence    is    ad- 


missible in  investigation  of  damages,  quaere, 
62  C  519 

on  issue  of  fraudulent  conveyance  to  wife, 
cross-examination  as  to  her  knowledge  of 
other  transactions  of  husband  admitted,  65 
C  67 

subsequent  conduct  often  relevant  to  show 
character  of  prior  acts  or  intentions  of 
party,  69  C  186,  71  C  462,  84  C  416,  115  C 
299 

in  prosecution  for  assault  with  intent  to  com- 
mit abortion,  victim  may  testify  that  her 
conduct  after  the  assault  was  due  to  fear  of 
accused,  69  C  186 

on  replevy  of  goods  bought  by  purchaser 
against  one  who  attached  them  as  having 
been  fraudulently  transferred  to  former, 
what  evidence  admitted,  69  C  492 

on  issue  of  intent  of  person  in  taking  out  let- 
ters of  administration  and  thereby  securing 
bank  deposit,  conversation  between  him  and 
judge  of  probate  admitted,  70  C  348 

on  issue  of  gift  of  bankbook,  statement  of 
deceased  donor  admissible  to  show  intent, 
70  C  348 

evidence  of  accused  as  to  intent,  under  charge 
of  assault  with  intent  to  kill,  71  C  231 

as  affecting  good  faith  in  procuring  search 
warrant,  motive  of  statements  made  to  per- 
son procuring  it  inadmissible  unless  that 
motive  is  known  to  him,  72  C  339 

delivery  of  instrument  evidence  of  intent  to 
vest  beneficiary  interest,  72  C  693 

witness  may  state  thought  or  belief  as  fact 
influencing  his   conduct,  72  C  693 

witness  may  testify  that  instrument  was  nev- 
er held  as  security,  over  objection  that  this 
amounts  to  construction  of  agreement,  72  C 
694 

evidence  of  motive  for  crime  is  relevant  on 
criminal  prosecution,  74  C   529 

to  prove  mortgage  to  be  fraudulent  as  to 
creditors,  later  conveyance  of  all  mort- 
gagor's property  admitted,  75  C  20 

so  statements  in  presence  of  and  by  grantee 
in  conveyance  claimed  to  be  fraudulent,  ad- 
missible to  show  knowledge  on  his  part,  75 
C  491 

reason  for  certain  act  admissible,  to  show  act 
to  have  been  reasonable,  75  C  553 
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question  to  defendant,  sued  for  negligence  in 
use  of  dynamite  resulting  in  death  of  his 
servant,  as  to  whether  he  honestly  believed 
intestate  capable  of  using  dynamite,  inad- 
missible, 77  C  115 

an  intent  or  state  of  mind  may  be  relevant ; 
intent  to  commit  suicide.  77  C  268 

to  prove  fraud  as  to  one  creditor,  contradic- 
tors- statements  to  others  are  admissible, 
77  C  334 

president  of  corporation  may  testify  to  its 
intent,  though  no  vote  has  been  taken,  78  C 
1 

to  show  consciousness  of  guilt  on  part  of  one 
who  seeks  to  intimidate  deponent  to  change 
testimony  given  in  another  trial,  the  depo- 
sition there  given  is  admissible,  80  C  151 

one  is  supposed  to  intend  the  probable  re- 
sults of  his  acts,  80  C  566 

business  relations  between  bankrupt  and  credi- 
tors, to  show  latter's  knowledge  that  pay- 
ments made  to  him  constituted  preferences, 
80  C  566 

evidence  to  show  father  bought  land  intend- 
ing it  as  a  gift  to  daughter  and  that  she  en- 
tered on  it,  admissible  to  prove  possession 
under  claim  of  right,  81  C  539 

arrangements  between  drawer  of  draft  and 
bank  relevant  on  question  of  good  faith,  82 
C  24 

evidence  in  murder  case  showing  state  of 
mind  of  accused  towards  victim  at  and  be- 
fore murder,  admissible,  83  C  261 

one  cannot  testify  that  another  "knew"  cer- 
tain conditions  unless  based  on  more  than 
opinion.  S3  C  643 

cannot  ask  a  witness  what  he  understood  was 
to  be  in  a  lease,  84  C  148 

where  deed  claimed  to  be  obtained  by  fraud, 
admissible  to  show  that  grantor  first  heard 
of  the  claim  months  afterwards  as  showing 
her  mental  capacity  and  the  fraud,  84  C 
170 

ill  will  of  tenant  towards  landlord  is  admis- 
sible on  issue  of  waste  committed,  84  C 
205 

ill  will  of  one  party  to  other  as  proof  of 

probable  course  of  conduct :  right  of  ex- 
planation of  party  charged.  84  C  205 

knowledge   of   a   fact   may   be   inferred   from 

other  facts  proven,  84  C  416 
intent    inferred    from    conduct    or    shown   by 

words,  84  C  416,  87  C  491 

conduct  before  and  after  act  as  evidence  of 
knowledge  with  which  it  was  done,  84  C 
417 

in  assault,  admissible  to  show  accused  enter- 
tained feelings  against  one  assaulted  six 
months  prior  thereto  shows  motive,  84  C 
471 

in  assault,  immaterial  whether  defendant's  ill 
will  was  well  founded,  84  C  471 
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what  can  be  considered  in  determining  dom- 
icile of  pauper,  85  C  55,  65 

his  intent  and  what  he  intends  to  do  for 

the  future  admissible,  85  C  55,  65 

evidence  of  unexpressed  intent  of  attorney 
who  drew  the  bond,  inadmissible  in  action 
for  reformation,  85  C  84 

understanding  and  belief  of  parties   mav 

be,  85  C  84 

in  action  for  damages  from  change  of  grade 
it  is  admissible  to  give  history  of  a  bridge 
and  making  of  the  change,  to  show  city- 
contemplated  making  a  physical  change,  85 
C  367 

to  find  state  of  mind  of  a  person,  his  acts 
and  declarations  admissible  as  part  of  the 
res  gestae,  85  C  384 

a  note  and  mortgage  admissible  to  show 

intent  to  buy  property,  85  C  384 

words  and  acts,  to  show  mental  capacity,  di- 
minish in  weight  as  they  get  more  remote, 
85  C  459,  88  C  97 

that  accused  had  called  one  a  bad  woman  is 
relevant  in  question  of  motive,  87  C  5 

to  show  motive  in  murder  case,  relation  be- 
tween victim  and  accused,  admitted,  88  C 
178 

undue  influence  shown  by  direct  proof  or  in- 
ference from  relevant  facts,  88  C  394 

financial  difficulties  of  assignor  of  note  ad- 
mitted on  issue  of  bona  fides,  88  C  720 

declaration,  before  and  after  delivery  of  per- 
sonal propertv,  to  show  intent  to  give  it, 
89  C  321 

in  libel,  malice  can  be  proved  by  article  itself 
or  extrinsic  evidence,  90  C  99 

that  creditor  closed  store  of  bankrupt  by  at- 
tachment mav  show  this  knowledge  of  in- 
solvency, 90  C  469 

declaration  and  conduct  admitted  in  fraud  ac- 
tion: latitude  of  proof,  90  C  624 

witness  cannot  testifv  as  to  another's  intent, 
91  C  430 

in  libel  cannot  testify  as  to  another's  intent, 
only  acts  and  declarations,  91  C  432 

defendant  can  testifv  as  to  motive,  91   C 

432 

conduct,  admissions,  and  declarations  subse- 
quent to  malicious  prosecution  are  admissi- 
ble to  prove  motive.  91  C  448 

evidence  that  A,  solely,  caused  arrest,  prose- 
cution and  trial  of  B  proves  A  instigator 
of  it.  91  C  448 

evidence  admissible  to  show  bookkeeper  of  A 
had  knowledge  of  his  failing  circumstances, 
91  C  483 

every  circumstance  throwing  light  on  intent 
of  parties  to  a  contract  in  evasion  of  usury' 
laws  is  admitted.  91   C  601 

motive  with  which  an  act  is  done  inferred 
from  facts  and  circumstances.   93  C  633 

witness  can  testifv  directlv  to  intent,  if  ma- 
terial. 94  C  351 
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to  show  motive,  can  prove  accused  quarrelled 
with  A  and  by  mistake  thought  one  he  as- 
saulted was  A,  95  C  140 

on  issue  of  whether  a  note  was  a  loan,  can 
show  it  was  not  put  in  the  bank  until  its 
maturity,  95  C  562 

circumstances  surrounding  testatrix  admis- 
sible to  prove  her  point  of  view,  96  C  107 

a  neighbor's  evidence,  that  parties  asked  for 
a  house  of  ill  fame,  relevant  on  question 
of  its  character,  96  C  307 

that  deceased  appreciated  meaning  of  promise 
he  had  made  can  be  shown,  96  C  383 

can  show  value  of  one's  services  and  testa- 
tor's intelligence,  96  C  383 

evidence  of  general  incompetence  and  inex- 
perience of  a  driver  inadmissible,  96  C  663 

intent,  how  proved,  97  C  31 
— delivery  or  ratification  of  deed,  97  C  31 
-recording   of   lis    pendens,    and   document 


itself;  proper  evidence,  97  C  31 
one  may  state  directly  what  his  intent  was, 

97  C  34 
evidence   of    intention    to    commit   or    refrain 

from  an  act,   admissible  on   issue  whether 

act  was  committed,  100  C  142 
but  inadmissible  to  vary  effect  of  an  act 

actually  committed,  100  C  142 
-admissible  to  prove  nondelivery  of  deed, 


100  C  142 

presumption  of  continuance  of  intent  varies 
with  circumstances  and  force  of  stimulus, 
100  C  142 

untruthful  replies  of  freight  agent  to  notice 
of  stoppage  in  transitu  held  to  show  his 
knowledge  of  shipper's  purpose  and  car- 
rier's liability,   104  C  342 

intent  of  defendant  in  assault  and  battery  is 
a  fact  and  he  may  testify  to  it,  105  C  528 

desisting  from  assault  as  relevant  to  issue  of 
intent  to  kill,  106  C  345 

so  weapons  found  in  car  used  by  accused, 

106  C  346 
-use  of  deadly  weapons,  106  C  352 


hearings  and  debates  in  Legislature  not  ad- 
missible to  show  legislative  intent,  107  C 
312 

nor  idle  street  talk  to  show  meaning  of 

term  in  public  contract,  107  C  312 

conduct  of  accused  in  leaving  bodies  of  girls 
he  had  struck  with  car  in  road  and  driving 
on,  relevant  to  prove  consciousness  of  guilt, 
109  C  490 

motive  of  defendant  in  securing  injunction 
held  not  relevant,  109  C  662 

incompletely  executed  will  admissible  as  rele- 
vant to  intent  of  deceased  to  pay  claimant 
for  services,  110  C  217 

fraudulent  intent;  large  latitude  allowed,  111 
C  178,  112  C  54 

understanding  of  heirs  as  to  meaning  of  will 
not  competent  evidence  of  testator's  intent, 
112  C  572 


questions  asked  city  editor  and  reports  of  de- 
fendant newspaper  in  libel  suit ;  malicious 
intent,  113  C  574 

fraudulent  conveyance ;  question  asked  of 
transferor  and  transferee  if  they  had  fraud- 
ulent intent,  114  C  226 

subsequent  conduct  often  relevant  to  show  in- 
tentions of  party,  115  C  299 

testimony  of  city  treasurer  that  he  knew  no 
objection  to  payment  of  checks  at  time  he 
paid  them  material  to  showing  his  good 
faith,  116  C  9 

party  whose  intention  is  in  issue  may  testify 
directly  as  to  it,   118  C  97,  137 

but  such  testimony  should  be  scrutinized 

with  care,  118  C  97 

as  whether  he  used  disputed  land  under 

claim  of  right,  where  adverse  possession 
was  issue,  118  C  137 

intent  of  driver  of  vehicle  in  following  cer- 
tain course  of  conduct,  even  if  disobedient, 
is  material  element  in  determining  whether 
he  was  acting  within  scope  of  employment, 
119  C  216 

lapse  of  time  and  nonuser  are  competent  evi- 
dence of  intent  to  abandon  and  may  be  en- 
titled to  great  weight,  121   C  43 

in  suit  to  cancel  agreement  to  compromise 
proposed  will  contest  on  ground  of  lack  of 
consideration,  124  C  635 

§  53.  Mailing;  Receipt;  Delivery 

proof  that  notice  was  mailed  held  admissible 
to  show  its  receipt,  3  D  493 

nonreceipt  of  letter  admissible  as  tending  to 
show  it  had  never  been  mailed,  7  C  107 

also  post-office  records,  7  C  108 

declarations  of  intention  to  deliver  are  inad- 
missible to  prove  delivery,  8  C  42 

also  subsequent  possession  of  grantee  by 

consent  of  grantor,  8  C  42 

that  account  was  stated  and  sent  to  defendant 
held  admissible  to  show  its  reception,  8  C 
184 

evidence  of  a  legislative  appropriation  tends  to 
show  its  receipt  by  donees,  14  C  468 

bills  for  supplies  found  among  files  of  town 
admissible  as  tending  to  show  supplies  were 
received  by  town,  23  C  409 

and  as  tending  to  show  they  were  for  sup- 
port of  town  paupers,  23  C  409 

that  a  letter  was  deposited  in  a  mail  box  can 
be  proved  by  direct  or  circumstantial  evi- 
dence, 83  C  333 

address  on  a  package  can  be  held  to  be  that 
of  defendant,  even  if  there  is  no  evidence 
that  he  sent  it,  86  C  261 

other  evidence  of  his   writing,   etc.,   may 

justify  the  conclusion,  86  C  261 

that  a  letter  was  mailed  to  A  is  proved  by  the 
fact  that  B  received  contents  of  letter  from 
A  two  days  afterwards,  91  C  674 
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§  54.  Negligence 

witness  may  state  what  special  circumstance 
called  his  attention  to  defect  in  road,  43  C 
565 

evidence  of  precautions  after  accident  held  in- 
admissible as  evidence  of  prior  negligence, 
51  C  526 

or  as  an  admission  that  prior  precautions 

were  insufficient,  51  C  527 

sound  as  evidence  of  speed,  74  C  555 

that  a  certain  location  of  tracks  of  street  rail- 
way was  authorized,  as  evidence  that  such 
location  was  not  negligent.  76  C  356 

fear  of  witness  that  chimney  would  fall,  no 
evidence  that  it  was  unsafe.  79  C  367 

cannot  ask  as  to  plaintiff's  belief  as  to  power 
being  shut  off,  83  C  20 

where  employee  was  injured  by  fall  off 
shafting,  he  can  be  asked  on  direct  exami- 
nation as  to  whv  he  was  in  the  room,  83  C 
20 

cannot  be  asked  as  to  his  belief  or  expec- 
tation that  it  would  fall  or  that  power  be 
shut  off,  83  C  20 

competency  and  experience  of  a  drug  clerk 
not  admissible  as  to  whether  he  was  care- 
ful on  a  particular  occasion,  85  C  231 

being  a  licensed  pharmacist  does  not  re- 
lieve him,  85  C  231 

the   dangerous   character   of  many   drugs 

can  be  considered  in  determining  the  care 
he  used,  85  C  231 

evidence  admissible  to  show  the  degree  of 
care  required  of  a  civil  engineer,  85  C  338 

that  one  is  insured  against  accident  is  irrel- 
evant on  issue  of  his  liability,  95  C  23 

in  action  for  negligence  in  permitting  barge 
to  injure  shore  cottage,  the  fact  that  barges 
of  that  kind  were  in  great  demand,  irrele- 
vant. 95  C  4S6 

even  though  defendant's  agent  is  alleged,  in 
negligence  action,  to  be  generally  incompe- 
tent and  inexperienced,  evidence  of  this  is 
not  admissible,  96  C  663 

witness  to  speed  may  state  that  he  called  an- 
other's attention  to  it.  as  indicating  the  de- 
gree of  his  own  attention.  100  C  559 

guest's  warning  to  automobile  driver  before 
collision  admissible,  100  C  602 

that  driver  of  automobile  was  unlicensed  not 
evidence  of  negligence  as  tending  to  show 
unfitness  to  operate.  112  C  671 

discretion  of  trial  court  to  limit  evidence  of 
resources  of  town  to  deal  with  snow  and 
ice  on  its  sidewalks.  113  C  181 

age  and  experience  or  incompetence  of  driver 
of  car  is  not  material  upon  the  issue  of  his 
negligence.   114  C  343 

mechanical  defects  in  car  known  to  defendant 
relevant  to  issue  of  heedless  and  reckless 
conduct  as  well  as  of  ordinary  negligence, 
114  C  668 
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testimony  of  abutting  owner  as  to  why  he 
had  allowed  molding  on  tar  walk  to  re- 
main, admissible  as  bearing  on  duty  of  city 
under  circumstances,   116  C   144 

where  question  was  defendant's  duty  as  to 
maintaining  lights  on  its  property,  evidence 
of  light  there  supplied  bv  citv  was  relevant. 
116  C  396 

rules  of  trolley  company  for  motormen ; 
whether  motorman  violated  them  relevant 
to  whether  his  conduct  was  that  of  reason- 
ably prudent  motorman  under  circumstan- 
ces. 118  C  276 

evidence  of  generally  defective  condition  of 
plumbing  might  be  relevant  to  measure  of 
care  required  bv  landlord  in  inspection,  124 
C  332 

but  evidence  of  character  of  repairs  made 

to  plumbing  which  had  been  found  defec- 
tive, except  as  to  any  repairs  made  to  leak- 
ing joints  of  brass  piping,  inadmissible,  124 
C  332 

§  55.  Title;  Boundaries;  Possession 

entries  of  town  clerk  inadmissible  to  show 
priority  in  delivery  of  two  deeds.  4  C  255 

but  admissible  to  corroborate  memory  of 

witness,  when.  4  C  256 

judgment  in  forcible  entry  and  detainer  ad- 
missible to  show  plaintiff's  possession,  in 
action  of  assault  and  batter}',   18  C  95-100 

reference  in  deed  to"  another  of  particular 
date  is  evidence  of  latter's  existence,  18  C 
213 

nam-  mav  show  that  reference  is  incor- 
rect. 18  C  213 

what  plaintiff's  deceased  mother  "under- 
stood bv  the  swamp  lot,"  held  inadmissible, 
41  C  244 

what  evidence  de  title  bv  possession  is  irrel- 
evant. 41  C  244 

boundaries  of  bay ;  line  of  vision  in  dispute ; 
record  of  perambulation  and  judicial  de- 
cree, when  irrelevant,   51   C  271-273 

award  of  arbitrators  de  boundary  to  wife's 
land,  inadmissible  against  her,  where  hus- 
band submitted  question  without  her 
knowledge,  53  C  498 

old  fence  is  evidence  of  boundary  of  highway, 
but  is  not  per  se  and  as  a  matter  of  law 
such  boundary,  54  C  73 

legal  existence  and  limits  of  school  district 
may  be  shown  by  prescription,  in  absence 
of  records.  54  C  75 

where  defendant  denied  that  plaintiff  ever 
had  any  bonds,  acts  of  plaintiff  incident  to 
such  ownership  and  possession  held  admis- 
sible, 56  C  372 

possession  of  land  and  payment  of  taxes  ad- 
missible to  show  claim  of  title.  57  C  531 

testimony  of  assessor  admissible  to  iden- 
tify land  on  which  taxes  were  paid,  57  C 
531 


deed  reserving  right  to  farm  crossing  over 
railroad  held  inadmissible  upon  question  of 
adverse  user,  60  C  31 

making  deed  as  act  of  ownership ;  such  act, 
and  other  acts  of  ownership,  admissible  in 
boundary  controversy,  66  C  306,  71  C  555, 
573 

where  false  statement  that  certain  land  is 
within  boundaries  of  conveyance  is  alleged, 
value  and  other  circumstances  as  to  that 
land  are  admissible,  73  C  368 

possession  as  evidence  of  title ;  failure  to  ex- 
ercise rights  as  evidence  of  want  of,  74  C 
107,  75  C  522 

deeds,  maps,  etc.,  as  evidence  of  limits  of 
holding  of  grantor  in  possession,  78  C  107 

question  as  to  "attempt  to  secure"  a  piece  of 
land  excluded;  what  he  actually  did  can  be 
shown,  78  C  113 

where  land  sold  subject  to  purchaser's  satis- 
faction with  title,  unreasonableness  of  dis- 
satisfaction as  evidence  that  dissatisfac- 
tion was  not  honest,  79  C  324 

in  adverse  possession,  evidence  that  one  in 
possession  never  saw  or  read  deed  or  knew 
its  terms,  is  material  and  relevant  even 
though  deed  gave  her  a  less  interest  than  a 
fee,  81  C  539 

evidence  by  lessee  that  lessor  never  had  title, 
inadmissible,  81  C  702 

lessee  cannot  use  fact  that  earlier  lease  than 
his  was  obtained  by  fraud  to  deny  lessor's 
title,  81  C  702 

the  fact  that  several  persons  took  gravel 
without  consent  of  the  town  held  not  to 
show  possession  in  some  one  else  than 
town,  82  C  653 

evidence  of  adverse  possession  is  immaterial 
if  no  claim  of  that  sort  made,  82  C  653 

whether  trees  were  on  south  boundary  of 
highway  when  witness  was  a  boy,  admitted, 
84  C  647 

cannot  show  establishment  of  building  lines 
to  prove  a  highway  boundary  if,  when  they 
were  established,  the  time  had  expired  for 
appeal  from  the  highway  boundary  layout, 
84  C  647 

all  acts  of  ownership  of  party  and  his  prede- 
cessor are  admissible  to  prove  adverse  pos- 
session, 85  C  160 

claimant   may   be   asked    as   to   what   he 

thought  he  got  by  his  deed,  85  C  160 

the  terminals  of  a  road  are  more  distinctive 
than  its  lineal  measure  in  determining  the 
amount  discontinued,  85  C  596 

witness  may  testify  as  to  owner  of  property 
where  title  is  only  collaterally  in  issue,  86 
C  263 

a  will  can  be  admitted  in  evidence  in  support 
of  title  of  land,  86  C  281 

deeds  of  other  land  may  be  used  to  determine 
location  of  a  piece  whose  position  is  in  dis- 
pute, 86  C  282 
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statement   of   owner    as   to  boundary,   if  an 

opinion,  immaterial,  86  C  393 
in  ejectment,  evidence  of  money  spent  in  be- 
lief of  ownership,  admissible,  88  C  515 
relevant   evidence   to   show   one   owner   of  a 

pile  of  lumber,  89  C  440 
plaintiff,   in   foreclosure   of   a   judgment   lien, 

must  show  defendant  had  an  interest  in  the 

land,  90  C  555 
anything  that  shows  he  had  no  interest  is 

admissible,  90  C  555 
listing  of  property  for  taxation  by  lessee  as 

his   own,   not   admissible   against   one   who 

claims  it,  90  C  570 

statement  that  one  did  not  know  whether 
area  was  an  encroachment  as  it  was  there 
when  he  bought  the  property,  is  no  dis- 
claimer of  title  but  the  reverse,  92  C  546 

ownership  of  potatoes  depending  on  whether 
A  was  agent  of  defendant  or  acting  for 
self,  93  C  107 

evidence  that  plaintiff  endeavored  to  sell 

potatoes,  material,  93  C  107 

where  sheriff  attaches  goods  in  suit  between 
A  and  B,  whether  B  was  indebted  to  A 
not  apparently  relevant,  93  C  107 

sheriff  who  attached  goods  can  be  asked  if 
he  told  plaintiff's  counsel  concerning  dec- 
laration of  ownership,  93  C  107 

ownership  of  personal  property  is  a  question 
of  fact  to  which  witness  can  testify,  97  C 
181 

acts  of  ownership  and  possession  not  admis- 
sible to  prove  title,  100  C  222 

but  they  are  admissible  to  show  a  pos- 
session consistent  with  ownership,  100  C 
222 

in  action  under  statute,  to  enforce  selectmen's 
order  de  fence  repairs,  evidence  admissible 
to  prove  boundary  line  in  dispute,  101  C 
280 

on  question  of  disputed  title,  character  of 
premises  and  parties  is  admissible,  103  C 
332 

as  ancient  status  and  customs  of  ecclesi- 
astical society  as  to  locating  churches  when 
one  claims  land  within  old  highway  bounds, 
103  C  332 

filing  tax  lists  and  map,  and  paying  taxes, 
are  admissible  to  prove  title  but  not  con- 
clusive, 112  C  166,  167 

tax  list  of  October,  1935,  signed  by  defend- 
ant, showing  ownership  of  truck  which  was 
on  job  when  plaintiff  was  injured  in  Oc- 
tober, 1936,  not  too  remote,  125  C  258 

-Value 


§  56. 

market  price  at  Hartford   held  admissible  to 
show  price  at  Middletown,  15  C  260 
-coupled   with    the   proof  that   they  were 


usually  the  same,  15  C  260 


875 


Evidence  §  56 

value  of  services  in  negotiating  a  sale ;  broker 
may  testify  what  he  would  charge,  41  C 
180 

remote  and  contingent  consequences  of  at- 
torney's advice  held  inadmissible  as  to  rea- 
sonableness of  his  charges,  43  C  200 

assumpsit  for  services  as  a  nurse ;  defendant 
cannot  show  what  others  would  have  ren- 
dered services  for,  49  C  281 

nor  what  a  "competent  man"  could  have 

been  secured  for,  49  C  281 

such   evidence   would   not   determine   the 

value  of  the  skilled  services  of  the  plaintiff. 

49  C  282 

— such    services    are    entitled    to    adequate 


compensation,  though  less  experience  would 
have  answered,  49  C  282 

evidence  of  defendant  as  to  value  of  engine, 
held  inadmissible  to  show  the  probability  as 
to  what  the  real  contract  was,  49  C  575 

the  issue  being  not  the  terms  of  a  sale, 

but  the  value  of  the  use  of  the  engine,  49  C 
575 

authorities   de   evidence   of  market   value 

of  the  thing  sold  do  not  apply,  49  C  575 

engineer  experienced  in  making  plans  and  es- 
timates for  bridges  may  testify  as  to  the 
probable  cost,  50  C  248 

though  he  has  no  experience  as  a  practi- 
cal bridge  builder,  50  C  248 
-immaterial  that  he  obtained  prices  of  ma- 


terials from  dealers,  50  C  249 
expert  evidence  of  value  of  carriage  held  ad- 
missible, 51  C  202 

refusal  to  allow  defendant,  an  insurance  com- 
pany, to  show  value  of  the  entire  farm,  in 
suit  for  loss  of  house,  held  correct,  51  C 
513 

in  view  of  its  answer  which  did  not  in- 
volve that  point,  51   C  513 

in  action  on  attachment  bond,  the  report  of 
committee  in  original  suit  held  admissible 
to  show  the  fact  of  judgment  only,  53  C 
458 

but  not  to  show  value  of  property  at  time 

of  attachment,  53  C  458 

since  obligors  were  not  parties,  and  re- 
port found  value  at  time  of  conversion  onlv, 
53  C  458 

rental  value  of  real  estate  is  competent  evi- 
dence as  to  its  value,  54  C  34 

expert  may  give  his  opinion  as  to  rental 

value,  54  C  34 
-ordinarily  actual   rents   received  less  ex- 


penses would  be  more  satisfactory,  54  C  34 

evidence  that  buildings  standing  could  be  re- 
produced for  certain  sum,  held  admissible 
as  to  value  of  buildings,  54  C  34 

capacity  of  mill  in  reduced  state  of  stream 
held  a  proper  inquiry  in  assessment  of 
damages,  56  C  463 
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— profits   of   business   in   one   of  the   years 
since   water   was   diverted   held   admissible, 
56  C  463 
-also  rental  value  of  mill  before  and  after 


diversion,  56  C  464 
value  of  debtor's  interest  in  property  attached 

is  presumed  to  be  the  actual  value  of  the 

property,  58  C  436 
so   in   suit   on    bond   substituted   for   the 

property  attached,  58  C  436 
-but    obligor    may    reduce    this    value    by 


proving  onlv  a  qualified  or  partial  interest 
in  debtor,  58  C  436 

valuation  by  assessors  for  purposes  of  taxa- 
tion inadmissible  to  prove  value  in  a  suit 
between  other  parties,  62  C  343 

claim  that  articles  converted  were  substan- 
tially new;  testimony  as  to  value  of  new 
articles  of  similar  kind  admissible,  62  C  557 

the  price  fixed  by  owner  of  land  since  de- 
ceased is  admissible  to  show  value  for  tax- 
ing purposes,  63  C  24 

on  an  appeal  by  her  husband  from  an  as- 
sessment by  assessors,   63   C  25 

on  an  appeal  from  tax  assessment,  evidence  of 
the  valuation  of  other  property  for  compar- 
ison is  inadmissible  unless  similar  in  kind, 
near,  and  estimated  on  same  method,  63  C 
24 

"actual  value,"  "market  value"  or  "market 
price,"  applied  to  any  article  means  the 
same  thing,  63  C  493 

"actual  value,"  "market  value,"  "market 
price,"  mean  value  as  shown  by  sales  pub- 
lic or  private,  63  C  493 

prices  obtained  at  auction  admissible  to  prove 
the  fair  actual  value,  63  C  493 

competency    of    such    evidence    does    not 

depend  upon  the  mode  or  particular  terms 
of  contract  of  sale,  63  C  494 
-though    these    considerations    may    affect 


the  weight,  63  C  494 
actual  sales  as  evidence  of  market  value,  67 

C  482 
memorandum   as   to   value   based   on   opinion 

as   to   what   goods   would    bring   at   forced 

sale,  inadmissible,  68  C  1 
value  at  one  time  admissible  to  prove  value 

one   year   later;    price    secured   at   judicial 

sale,  71  C  708 
value  of  services  as  manager  of  corporation ; 

increase  in  business  too  remote,  72  C  130 
length  of  service  in  similar  business  ad- 
missible, 72  C  130 
circumstances    under    which    physician     ren- 
dered services  as  affecting  their  reasonable 

worth,  72  C  396 
value   of   land   given   in    exchange   for    other 

land  as  affecting  value  of  latter,  73  C  368 
assessment  of  taxation   as  evidence  of  value, 

74  C  443 
cost   as   evidence   of  value ;    where  owner   of 

horse  has  testified  as  to  value,  he  may  be 


cross-examined  as  to  what  he  paid  for  him, 
74  C  448,  78  C  29 

market  sales  best  evidence  of  value,  but  evi- 
dence of  intrinsic  value  is  admissible,  74 
C  468 

value  of  land  at  time  of  trial  to  show  value 
five  years  before,  75  C  68 

reasonable  value  of  broker's  services  as  de- 
termined by  usual  charge,  75  C  155,  197 

time  required  to  perform  services,  evidence 
of  their  reasonable  value,  75  C  716 

actual  cost  of  repairing  damages  as  evidence 
of  its  proper  cost,  76  C  279 

in  action  by  husband  for  loss  of  wife's  serv- 
ices, question  as  to  how  he  had  lived  since, 
inadmissible,  77  C  67 

cost  of  garment  as  evidence  of  its  value  two 
years  later,  77  C  394 

price  on  sale  by  receiver  not  necessarily  ad- 
missible to  show  overvaluation  of  assets  of 
corporation,  77  C  474 

debts  incurred  by  contractor  in  performing 
work  no  evidence  of  its  reasonable  worth, 
80  C  378 

evidence  admissible  that  claim  is  for  market 
value  of  goods  as  new  if  they  are  in  fact 
new,  82  C  221 

one  suing  for  legal  services  can  show  defend- 
ant was  charged  with  embezzlement  which 
was  nolled  by  his  advice,  82  C  441 

evidence  of  amount  of  insurance  on  stock,  ad- 
missible to  show  how  much  stock  was  sup- 
posed to  be  worth,  82  C  552 

evidence  of  reasonable  value  of  butter  ad- 
missible, 83  C  65 

in  waste  evidence  of  what  property  might 
bring  if  rented,  is  admissible  if  witness 
qualified,  84  C  202 

actual  cost  as  evidence  of  reasonable  cost,  85 
C  212 

evidence  of  market  value  of  secondhand  fur- 
niture does  not  show  value  of  plaintiffs 
furniture  which  has  been  taken  from  him, 
86  C  264 

to  recover  attorney's  fee,  his  ability,  experi- 
ence, character,  and  standing  are  admissi- 
ble, 86  C  346 

value  of  crops  growing  on  premises  at  time 
of  conveyance  evidence  only  of  fair  rental 
value  of  premises,  87  C  165 

price  of  whole  tract  of  land  admissible  to 
show  value  of  a  portion  of  it  in  suit,  88  C 
547 

evidence  of  rental  value  of  boat  admissible 
on  question  of  damages  for  failure  to  build 
same  on  date  agreed  upon,  89  C  51 

1 even  though  boat  is  to  be  used  for  pleas- 
ure, 89  C  51 

evidence  of  value  of  auto  before  and  after 
accident  with  cost  of  repairs  admissible,  89 
C  326,  93  C  454 

what  is  admissible  evidence  of  the  value  of 
decedent's  life  to  his  estate,  90  C  35 
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not  admissible  to  ask  value  of  extra  services 
from  one  who  does  not  know  what  they 
were  and  is  not  qualified,  90  C  612 

value  of  services  need  not  be  determined  by 
direct  evidence,  90  C  625 

inferred     from    nature     of    service     and 

amount  paid  for  like  services,  90  C  625 

evidence  as  to  value  of  corporate  stock  held 
insufficient  to  form  basis  for  an  inference, 
91  C  219 

where  claim  is  that  payment  in  excess  of 
lawful  interest  is  for  services,  and  not  eva- 
sion of  usury  law,  reasonable  value  of  serv- 
ices is  admissible,  91  C  601 

if  architect's  certificates  are  accepted  as  val- 
ue of  work  done,  one  cannot  object  later 
to  refusal  to  admit  other  evidence,  91  C  685 

finding  in  former  action  as  to  value  of  prop- 
erty not  evidence  in  subsequent  action  be- 
tween different  parties,  92  C  155 

in  suit  for  labor  and  materials,  evidence  of 
value  of  property  at  the  time  of  a  fire,  ex- 
cluded if  plaintiff  had  no  right  to  redeem 
before  property  burned,  92  C  278 

evidence  as  to  market  value  and  damages 
must  be  by  one  qualified,  94  C  1 

amount  of  actual  expenditures  as  evidence 
of  reasonableness,  94  C  683 

value  of  one's  services  to  deceased  and  tes- 
tator's intelligence  can  be  shown,  96  C  383 

restrictive  covenant  as  to  assignment  of  a 
lease  is  relevant  on  question  of  value,  96  C 
501 

amount  paid  for  real  estate  may  or  may  not 
measure  its  value,  97  C  278 

cost  of  repairs  to  injured  property  as  evi- 
dence of  depreciation  in  value,  98  C  250 

sales  of  like  goods  to  those  in  suit  as  show- 
ing market  or  current  price,   98  C  560 

of  wages  lost,  admissible  to  prove  damages 
while  disabled  by  injury,  98  C  605 

earning  capacity  not  necessarily  meas- 
ured by  such  loss,  98  C  607 

original  cost  of  building  is  one  element  to  fix 
its  present  value,  99  C  55 

"market  value"  defined,  99  C  329 

determining  value   by   original   cost   with 

adjustments   or   replacement   cost  with   ad- 
justments,  99   C  330 

whether  sale  at  auction  is  too  remote  in  time 
to  be  admissible  on  question  of  value  is  in 
discretion  of  court,  99  C  586 

damages  not  established  by  price  of  dam- 
aged property  four  years  prior  to  injury; 
in  absence  of  evidence  of  reasonable  worth 
at  time  of  injury,  100  C  614 

standard   of  value   of  condemned  property   is 
its  then  actual  use,  or  the  use  to  which  it 
could  most  advantageously  be  applied,   101 
C  173 
-map  properly  admitted  to  show  possible 


uses,  101  C  173 
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erection  of  fence  on  adjoining  tract  subse- 
quent to  condemnation  proceedings  inad- 
missible to  prove  possible  acquisition  of 
future  prescriptive  title  as  bearing  on  value 
of  condemned  land,  101  C  173 

market  value  is  measure  of  compensation  in 
eminent  domain,  101  C  173 

but  owner  is  not  restricted  to  expert  evi- 
dence of  market  value,  101  C  173 
-he   may   offer   direct   evidence   as   to   all 


elements   material   to   the   expert's   opinion, 

101  C  173 
sales  of  similar  land  best  evidence  of  market 

value,  101  C  173 
evidence   admissible   as  to   all   details   de 

use,   adaptation   and   selling   price   of   such 

land,  101  C  173 
-error  to  exclude  evidence  that  sale  price 


for  similar  land,  though  lump  sum,  was 
computed  by  evaluating  land  in  three  sec- 
tions, 101  C  173 

reasonable  value  of  services  is  shown  by 
proof  of  customary  rate  of  payment  and 
actual  payment  of  that  amount  for  same 
services  by  defendant,  102  C  234 

casual  estimate  by  a  contractor  of  value  of 
work,  not  made  or  acted  on  in  course  of 
bargaining,  cannot  affect  reasonable  value, 
102  C  244 

to  prove  market  value  of  corporate  stock, 
standard,  accredited,  price-current  lists  and 
market  reports  are  admissible,  104  C  73 

experienced  witness  as  to  market  price  and 
value  may  state  conclusions  though  source 
of  information  largely  hearsay,   104  C  464 

in  action  for  attorney's  fees,  plaintiff's  stand- 
ing at  the  bar,  usual  fee,  etc.,  are  relevant 
on  issue  of  reasonable  value  of  his  serv- 
ices, 105  C  436 

price  paid  for  goods  fraudulently  represent- 
ed, as  evidence  of  value  if  they  had  been 
as  represented,  105  C  572 

corporate   stock   value   may   be   fixed   by 

proof  of  actual  condition  of  company  is- 
suing it  but  this  not  only  way,  105  C  580 

actual  value  may  be  impossible  of  strict 
proof,  105  C  572 

where  injuries  are  permanent,  expectancy  of 
life  is  relevant  consideration ;  how  proved, 
106  C  302 

market  value  how  established,  106  C  551 

rent  received  is  evidence  of,  but  not  conclu- 
sive, as  to  rental  value,  107  C  68 

difference  in  value  of  trucks  of  different  years 
of  manufacture,  may  be  proved  by  market 
value  or  by  difference  in  depreciation,  108 
C  511 

limited  opportunity  to  sell  intoxicating  liquor 
as  affecting  finding  of  value  when  lost  from 
warehouse,  108  C  669 

where  value  of  land  is  in  question,  that  ma- 
terialmen had  furnished  supplies  for  which 
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lien  might  be  filed   not  sufficient  evidence 

to  reduce  it,  109  C  362 
— they  might  never  file  lien  or  it  might  be 

ineffective,  109  C  362 
— so  evidence  that  materialmen  had  settled 


claims  at  a  discount,  109  C  362 

that  trustee  in  bankruptcy  received  nothing 
from  note  admissible  as  bearing  on  value 
of  note  at  time  of  attachment,  110  C  126 

sales  and  selling  price  of  other  bonds  held 
admissible  as  bearing  on  value  of  those  in 
suit,   111   C  186 

opinion  evidence  only  means  directly  to  prove 
value  of  trustee's  services,  112  C  495 

court  must  consider  it  with  all  other  cir- 
cumstances, 112  C  495 

discretion  of  court  to  admit  or  reject  evidence 
of  cost  of  an  article  that  has  no  market 
value,  113  C  97 

cost  of  property  does  not  necessarily  measure 
damages  for  its  destruction,  114  C  510 

use  of  manual  by  witness  upheld  where  he 
had  sufficient  experience  to  enable  him  to 
co-ordinate  and  evaluate  information  in  it, 
114  C  719 

where  automobile  had  not  been  used,  evi- 
dence admissible  though  witness  had  never 
seen  it,  114  C  719 

proof  of  expenses  paid  or  incurred  for  medi- 
cal services  sufficient  without  proof  of  rea- 
sonableness if  unreasonableness  does  not 
otherwise  appear,  115  C  457 

testimony  of  subcontractor  as  to  value  of  la- 
bor necessary  to  install  extras  admissible 
without  books  of  account,  118  C  325 

valuation  of  property  for  taxation ;  exclusion 
of  evidence  of  agreed  reduction  of  rent 
after  taxing  date  erroneous  but  harmless  in 
view  of  figures  arrived  at,  119  C  5 

evidence  of  financial  results  of  business  of 
lessees  properly  excluded;  profits  and  loss 
not  evidence  of  value,  119  C  13 

admission  of  evidence  of  insurance  carried 
harmless,  as  value  was  less  than  this 
amount,  119  C  13 

price  paid  for  property  claimed  to  have  been 
fraudulently  represented  is  evidence  of  its 
value  if  it  had  been  as  represented,  119  C 
578 

valuation  of  foreclosed  property;  fact  that 
defendant's  experts  used  reproduction  costs 
method  only  in  arriving  at  their  figures 
would  not  necessarily  destroy  effect  of  their 
testimony,  120  C  384 

proof  of  value  of  services  rendered  decedent, 
120  C  600 

that  plaintiff  kept  no  accounts   does  not 

necessarily    preclude,  her   from    recovering, 
120  C  604 
-amount    promised   to   be   left   by   will    in 


compensation  is  of  no  weight  in  determin- 
ing reasonable  value,  120  C  600 


and  where   there   was   expert   testimony, 

but  court  obviously  based  its  judgment  on 
promise  by  decedent  to  leave  property  to 
plaintiff,  new  trial  was  ordered,  120  C  600 

court  may  properly  assume  that  value  of 
property  stated  in  inventory  is  its  true  val- 
ue, 121  C  77 

where  actual  market  value  of  real  estate  not 
ascertainable,  proper  to  use  other  methods 
in  determining  "fair  market  value" :  repro- 
duction cost  less  depreciation  and  obsoles- 
cence, capitalization  of  gross  income,  capi- 
talization of  "stabilized  net  income,"  122  C 
228 

court  not  bound  to  base  valuation  on  lat- 
ter to  exclusion  of  other  methods,  122  C 
229 

elements  which  may  properly  be  considered 
by  appraisers  under  deficiency  judgment 
statute,  where  there  is  no  market  value,  122 
C  451 

assessment  of  factory  in  Middletown ;  sales  of 
similar  properties  within  six  months  in 
Milldale  and  Hartford  admissible;  whether 
irrelevant  because  of  remoteness  within  dis- 
cretion of  court,  125  C  172 

§  57.  Wills 

declarations  of  testator  showing  alienated 
feeling;  evidence  admissible  that  the 
grounds  of  such  feeling  were  false  in  fact, 
44  C  485 

not  as  rebutting  the  existence  of  the  feel- 
ing but  as  showing  delusion,  44  C  485 

will  contest ;  evidence  contradicting  acts  tes- 
tified to  as  showing  restraint  held  admis- 
sible, 44  C  486 

wide  latitude  permitted  in  either  direction  as 
to  testamentary  capacity  at  a  given  time,  57 
C  143 

weight  of,  weakens  with  length  of  time, 

and  finally  ceases  to  have  force,  57  C  143 

facts  attending  confidential  relation,  as  to 
amount,  situation  and  character  of  proper- 
ty, degree  of  knowledge  and  conduct  in  giv- 
ing information,  are  relevant  de  undue  in- 
fluence, 59  C  241 

value  of  property  five  years  before  exe- 
cution of  will  held  admissible,  59  C  241 

in  support  of  will  attacked  for  undue  in- 
fluence, evidence  that  property  disposed  of, 
came  from  wife  of  testator  and  her  sister 
with  a  request  that  he  leave  it  to  their  rel- 
atives, admissible,  63  C  255 

contents  of  will  admissible  de  mental  capac- 
ity and  undue  influence,  63  C  367 

a  feeling  is  a  fact;  kind  or  hostile  feelings  of 
testator  towards  legatee,  74  C  257 

mental  capacity  of  one  designated  as  execu- 
trix inadmissible  to  show  proper  construc- 
tion of  will  as  to  her  appointment,  81  C 
681 
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— admissible  on  question  of  her  mental  inca- 
pacity, 81   C  681 

on  matter  of  undue  influence,  manner  in 
which  testatrix  acquired  property  may  be 
relevant,  88  C  656 

any  evidence  that  will  put  court  in  place  of 
testator  admissible,  91  C  45 

evidence  of  circumstances  surrounding  testa- 
trix, admissible  to  put  court  in  her  posi- 
tion, 96  C  107 

where  sister  of  testatrix  testified  to  her  be- 
ing committed  to  insane  hospital,  her  re- 
lease and  subsequent  mental  incapacity,  she 
ought  to  be  permitted  to  state  why  further 
committal  not  sought,  to  remove  apparent 
inconsistency,  96  C  572 

court  in  its  discretion  could  properly  exclude 
photograph  of  house  of  indigent  sisters  of 
decedent  who  inherited  nothing  because  of 
latter's  conveyance,  where  plaintiff  charged 
this  to  be  due  to  undue  influence,  101  C  603 

but    considerations    including    conveyance 

proper  though  it  was  in  fact  an  unenforce- 
able agreement,   101   C  603 

facts  or  circumstances  relevant  to  issue  of 
undue  influence  not  excluded  merely  be- 
cause they  occurred  after  testator's  death, 
114  C  247 

§  58.  Miscellaneous  Cases 

action  for  abandoning  a  sailor;  fear  of  ill- 
usage  inadmissible  to  rebut  evidence  of  in- 
vitation to  come  aboard,  3  D  224 

receipt  by  partners  held  inadmissible  to  con- 
tradict certificate  of  title  held  by  one,  3  D 
227 

want  of  medical  education  admissible  to  re- 
but evidence  of  professional  standing,  5  D 
271 

in  libel,  general  character  of  plaintiff  for 
honesty  held  inadmissible  to  rebut  specific 
charges  of  misconduct,  3  C  345 

to  prove  justice  was  qualified,  evidence  that 
he  signed  writ  held  admissible,  3  C  482 

that  defendant  conformed  to  directions  of 
bridge  directors  when  admissible,  4  C   147 

declarations  of  director  held  irrelevant  to 
prove  defendant's   performance,   4   C   148 

acceptance  by  commissioners  is  not  evidence 
of  completion  of  bridge,  when,  4  C  460 

certain  acts  held  admissible  to  show  trans- 
action related  to  partnership  business,  in 
order  to  bind  firm  by  individual  receipt  of 
partner,  5  C  399 

survey  of  highway  designating  no  limits  held 
inadmissible  to  show  existence  of  highway, 
7  C  127 

tortious  acts  by  grantee  and  refusal  by 
grantor  to  deliver,  inadmissible  to  prove 
subsequent  nondelivery,  8  C  42 

extrinsic  evidence  is  admissible  to  show 
death  of  former  distributors,  to  sustain  lat- 
er appointment,  9  C  230 
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evidence  of  one's  financial  disability  admis- 
sible to  rebut  evidence  of  payment  for  deed; 
where  question  was  as  to  validity  of  deed, 
11  C  380 

that  notes  were  found  by  cashier  among  bank 
papers,  admissible  when,   17  C  264,  269 

evidence  of  stock  transfer  pending  invalid  at- 
tachment of  stock,  admissible  for  what  pur- 
pose, 17  C  264,  269 

offer  to  pay,  and  tender,  when  admissible  to 
show  inconsistent  claims,  22  C  332 

that  party  had  gold  dust  in  his  possession 
admissible  to  show  salting  of  mine,  26  C 
310 

that  vendor  inquired  of  mercantile  agency  as 
to  B's  rating,  inadmissible  to  show  that  B 
was  actually  A's  partner,  26  C  491 

hateful  expressions  by  relative  admissible  to 
rebut  claim  of  constant  kindness,  27  C  196 

what  evidence  admissible  to  show  the  cause 
of  improper  setting  of  boiler,  29  C  91 

evidence  that  liquors  were  unlawfully  kept  is 
admissible  in  defense  of  an  action  for  their 
taking,  29  C  488 

occasional  votes  of  town  held  admissible  to 
show  authority  in  treasurer  to  borrow,  36 
C  100 

action  for  breach  of  covenant  against  tax  in- 
cumbrance ;  defendant  may  show  that  he 
had   other  sufficient  estate,  42   C  260 

identity  of  machines ;  witnesses'  opinions  as 
to  which  is  better,  held  inadmissible,  42  C 
363 

date  in  dispute  may  be  shown  by  date  of 
event  which  is  undisputed,  43  C  231,  50  C 
38 

on  question  whether  A  owed  B,  the  amount 
of  A's  property  is  irrelevant,  44  C  229 

holder  may  state  on  redirect  examination 
whether  he  had  any  suspicion  that  maker 
could  impeach  note,  47  C  21 

whether  he  suspected  note  would  not  be 

paid  at  maturity,  47  C  22 

entries  by  insolvent  held  admissible  to  rebut 
claim  of  his  assignee,  48  C  250 

of  town's  refusal  to  accept  bequest  in  part 
for  benefit  of  spiritualistic  society  held  in- 
admissible in  suit  to  contest  validity  of 
will,  49  C  460 

town's    refusal   could   not   affect   validity 

of  bequest  and  was  likely  to  prejudice  jury, 
49  C  460 

evidence  of  weakness  and  inefficiency  of 

society    held   inadmissible   for    like    reason, 
49  C  461 

evidence  is  admissible  to  fix  time  of  certain 
material  act  by  proving  date  of  immaterial 
occurrence,  50  C  38,  43  C  231 

evidence  of  insolvency  of  indorser  at  time  of 
discount  held  inadmissible ;  on  suit  against 
indorser  of  accommodation  paper,  to  show 
necessity  for  money,  50  C  192 
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in  suit  for  support  of  pauper,  former  judg- 
ment against  plaintiff  town  in  favor  of  town 
other  than  defendant  inadmissible,  51  C  494 

even  as  tending  to  prove  a  settlement  in 

plaintiff  town,  51  C  494 

evidence  that  grandfather  of  pauper  mort- 
gaged land  to  its  full  value  held  inadmis- 
sible on  part  of  defendant,  51  C  495 

as  statute  did  not  then  require  that  real 

estate  should  be  unincumbered,  51   C  495 

certain  evidence  that  taxes  had  been  demand- 
ed and  abated  held  admissible  to  show  new 
settlement,  51  C  495 

proof  of  special  instance  of  hostility  held  in- 
admissible on  cross-examination,  where 
witness  had  avowed  hostility  to  party,  52 
C  54 

in  action  on  attachment  bond,  the  report  of 
committee  in  original  suit  held  admissible 
to  show  fact  of  judgment,  53  C  458 

in  determining  rights  of  parties  de  nuisance, 
the  locality  and  surroundings  may  be  con- 
sidered, 55  C  42 

evidence  that  defendant  and  another,  walking 
together,  dropped  circulars  between  them, 
held  admissible  to  prove  distribution  of  cir- 
culars by  defendant,  55  C  79 

inquiry  whether  in  a  certain  event  plaintiff 
would  have  sued,  inadmissible,  55  C  355 

evidence  in  denial  of  contract  is  inadmissible 
in  a  hearing  in  damages  after  default,  55  C 
441 

evidence  of  his  conduct  subsequent  to  act  in 
question  may  be  admissible  as  qualifying 
opinion  given  by  witness,  56  C  53 

but    such    evidence    is   not    admissible   to 

prove  prior  negligence,  56  C  54 

letter  written  accused  at  request  of  family 
held  admissible  to  contradict  their  testimo- 
ny de  their  peaceful  relations  with  accused, 
57  C  508 

on  question  of  domicil,  place  where  party 
took  meals  is  admissible,  58  C  271 

also  that  receipts  given  party  for  board 

were  deceptive  as  to  time,  58  C  272 

witness  may  be  asked  as  to  his  general 

observation  of  other  neighbors  on  cross- 
examination,  58  C  273 

in  suit  against  father  for  clothes  furnished 
minor  child,  evidence  de  father's  pecuniary 
ability  inadmissible  until  the  clothes  are 
proved   to  be   necessary,   59   C    114 

an  award  in  arbitration  to  which  executors 
were  parties,  but  not  legatees,  is  inadmis- 
sible in  a  suit  against  executors  and  lega- 
tees, 59  C  162 

dedication  and  public  acceptance  admissible 
to  prove  "a  highway  duly  and  legally  estab- 
lished," 59  C  252 

contract  for  services  to  be  paid  for  in  stock; 
testimony  to  show  impossibility  of  getting 
subscriptions   inadmissible;    where  company 


Evidence  8  58 


refused  to  issue  more  stock  and  called  in 
that  already  issued,  59  C  286 
-evidence  that  plaintiff  knew  that  circum- 


stances made  it  impracticable  to  continue, 
inadmissible,  59  C  288 

general  understanding  that  mine  was  run  on 
the  credit  of  A  and  B  held  inadmissible  to 
show  partnership,  59  C  338 

though  A  and  B  were  principal  members 

of  mining  company,  59  C  338 

fact  that  defendant  called  for  extra  work  is 
inadmissible  to  show  abandonment  of  con- 
tract where  deviations  were  provided  for 
in  contract,  59  C  556 

under  claim  for  extra  work,  a  promise  to  pay 
is  admissible  to  prove  waiver  of  provision 
in  contract  that  such  claim  should  be  in 
writing,  59  C  561 

but  it  is  limited  to  particular  instance,  59 

C  563 

in  suit  by  State  against  railroad  company,  for 
taxes,  testimony  of  ex-members  of  board  of 
equalization  de  "best  information"  held  ad- 
missible, 60  C  336 

evidence  of  what  former  board  regarded 

as  "cash  on  hand,"  inadmissible,  60  C  336 

terms  of  waybill  admissible  de  refusal  of 
railroad  conductor  to  side  track  livestock 
on  request,  61   C  551 

/false  representations  of  A  that  B  was  his 
partner,  made  without  knowledge  of  B,  held 
inadmissible  to  affect  him,  62  C  41 

inadmissible  also  to  rebut  evidence  of  B 

showing  conduct  of  A's  business  and  that 
he,  B,  had  no  connection  with  it,  62  C  43 

evidence  that  private  sewer  of  landowner  as- 
sessed for  a  public  sewer,  was  injurious  to 
public  health,  admissible  as  showing  insuf- 
ficiency of  private  sewer  and  benefit  from 
public  one,  62  C  512 

but  not  on   the  ground   that   city  had   a 

right  to  abate  a  nuisance,  62  C  512 

a  letter  the  subject  of  a  conversation  is  not 
necessarily  admissible  as  a  part  of  the  con- 
versation, 63  C  77 

especially  where  hearsay  and  not  essen- 
tial to  explain  conversation,  63  C  77 

plaintiff  may  show  on  cross-examination  of 
defendant's  agent,  that  a  suit  was  pending 
for  infringement  of  patents  by  defendant, 
where  defendant  alleged  in  counterclaim 
defective  goods  of  plaintiff  as  causing  loss 
of  business,  63  C  482 

on  question  as  to  whether  sale  was  to  S  or  to 
C,  evidence  that  S  was  a  man  of  no  prop- 
erty admitted,  66  C  156 

failure  of  party  to  produce  evidence  may  be 
considered,  66  C  578 

under    complaint    for    breach    of    contract   to 
furnish  shells  for  oyster  set,  letter  written 
to  promisor  as  to  obtaining  substitute,  ad- 
mitted, 68  C  221 
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statement  of  bank  president  as  to  dealings  of 
firm  of  which  he  was  a  member,  with  an 
insolvent  debtor  held  too  remote  as  regards 
relationship  between  bank  and  debtor,  70  C 
76 

on  issue  of  sanity,  evidence  that  members  of  a 
literary  society  considered  party's  paper 
very  strong  inadmissible,  70  C  235 

in  action  for  infringement  of  trade-mark,  cer- 
tain evidence  held  relevant  in  rebuttal,  70 
C  516 

inventory  and  schedules  in  insolvency  pro- 
ceedings held  admissible  to  identify  prop- 
erty bought  of  estate,  70  C  605 

in  connection  with  evidence  as  to  indorse- 
ment of  note  not  directly  in  suit,  note  held 
admissible,  71  C  172 

evidence  of  amount  paid  subcontractor  held 
too  remote  to  prove  poor  construction  of 
building,  71  C  641 

on  issue  of  financial  condition  of  corporation 
certain  evidence  held  admissible,  72  C  118 

certain  evidence  held  admissible  in  action  for 
negligent  setting  fire  to  building,  to  show 
that  plaintiff  furnished  defendant's  servant 
the  light  which  caused  fire,  etc.,  72  C  408 

in  action  for  nuisance,  evidence  of  refusal  of 
servants  to  work  on  land  affected  even  af- 
ter suit  brought,  admitted,  72  C  531 

conversation  admitted  to  rebut  previous  tes- 
timony, 73  C  182 

in  action  for  dumping  materials  on  oyster 
bed,  evidence  as  to  duties  of  inspectors  held 
irrelevant,  73  C  182 

that  executors  paid  a  large  sum  to  a  counsel, 
no  evidence  of  wrongful  use  of  money  by 
latter,  75  C  306 

acceptance  of  article  made  to  order  as  evi- 
dence of  waiver  of  defects,  77  C  130 

in  action  for  services,  evidence  as  to  presenta- 
tion of  a  bill,  admissible,  77  C  211 

on  issue  of  conspiracy  between  husband  and 
another  to  evict  wife  from  possession  of 
property,  consideration  of  deed  from  hus- 
band to  that  other  may  be  inquired  into,  77 
C  398 

impossibility  of  performance  of  contract  as 
evidence  that  it  was  not  made,  78  C  219 

to  charge  estate  of  deceased  with  support 
furnished  him,  request  for  it  sixteen  years 
before,  admissible,  79  C  664 

so    evidence    that    deceased    possessed    a 

competence,  79  C  664 

that  one  filed  tax  list  of  corporation,  evidence 
strengthening  presumption  that  he  is  officer 
of  corporation,  80  C  38 

existence  of  mortgage  on  premises  where 
business  is  carried  on,  too  remote  evidence 
that  business  was  unprofitable,  80  C  192 

declarations  of  defendant  in  action  for  ice 
sold  that  he  was  a  poor  man  in  the  grip  of 
a  combination  that  was  ruining  him  are  ir- 
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relevant  and  tend  to  prejudice  jury,   81    C 
479 
if  one  accepts  and  pays  for  ice  at  increased 
price  over  original  contract,  it  is   evidence 
of  waiver  of  contract,  81  C  479 
tax  list  is  admissible  to  prove  list  of  property 

filed,  81  C  639 
correspondence  held  admissible  to  show  one 
was  informed  of  a  gift  and  knew  that  con- 
ditions were  fulfilled,  81   C  670 
a   writing   that   beneficiary    would   not   com- 
plain of  trustee's   action  is  not  admissible, 
82  C  33 
evidence    to    impeach   accuracy   held  too    re- 
mote, 82  C  334 
architect's  certificate  admissible  to  show  that 
it  was  given  and  that  work  was  in  conform- 
ity with  plan,  82  C  428 
in  action  against  deceased's   estate  for   serv- 
ices, his  statement  as  to  amount  of  his  prop- 
erty admissible  as  part  of  conversation,  82 
C  647 
cannot  show  plaintiff's  pecuniary  condition  to 
show  improbability  that  he  incurred  liabil- 
ity for  one-quarter  the  expense,  83  C  196 
in  action  for  assault  and  battery,  relative  size 

of  the  parties  can  be  considered,  83  C  213 
ticket   showing   weight   of  article   sold,   price, 
vendee,  bank  of  payment,  is,  with  oral  evi- 
dence, admissible  to  prove  mistake  in  price 
at  which  article  was  billed,  83  C  215 
in  gun  explosion  evidence  that  cartridge  fitted 
loosely   is   ground  for   expert   evidence  but 
does  not  show  cause  of  the  accident,  83  C 
232 
immaterial    to    inquire    as    to    the    nature    of 
quicksand  when   all  agree  that  it  will   run 
in  water,  83  C  643 
on    breach   of   covenant,    admissible   to    show 
that  proper  way  to  grow  peach  trees  is  to 
cultivate  between  them,  84  C  147 
to     show     practical     construction     of     word 
"rent,"    admissible    to    show    tenants   never 
paid  taxes,  84  C  178 

receipts  given  by  defendants'  agents   are 

not  too  remote,  84  C  178 
if  lease   between   A   and   B   material,   in   ac- 
tion between  C  and  B,  receipts  between  A 
and  B  admissible,  84  C  191 
that    a   certain   horse   kicked   is    inadmissible 
unless    horse    is    properly    identified,    84    C 
248,  86  C  302 
to  a   question  as   to  whether  payments  on  a 
building  contract  were  made  in  advance  of 
the  progress  of  the   work,   an  answer  that 
they  were  not  greater  than  was  fair  for  the 
work  at  the  times  made,  held  proper,  84  C 
487 
evidence    of    time,    place,    manner,    language 
used,  and  other  circumstances  admissible  in 
slander  suit,  85  C  24 
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on  question  of  domicil,  a  request,  in  a  letter, 
not  to  retain  from  sale  father's  house  after 
his  death  held  too  remote,  85  C  56 

question  to  pauper  as  to  his  "home"  exclud- 
ed, 85  C  65 

that  A  will  save  B  harmless  from  claims  of 
X  does  not  tend  to  prove  X's  claim,  85  C 
430 

reasonable  worth  admissible  in  suit  on  con- 
tract for  work,  85  C  486 

may  tend  to  show  probability  or  improb- 
ability of  alleged  agreed  price,  85  C  486 

on  question  whether  contract  was  made,  any 
evidence  that  tends  to  make  it  probable  or 
improbable  is  relevant,  if  not  otherwise  ob- 
jectionable, 85  C  486 

receipt  may  be  admitted  in  evidence  when 
one  testifies  that  he  made  payment,  85  C 
613 

it  is  real  evidence  corroborative  of  oral 

testimony,  85  C  613 
-receipt  admissible  to  fix  date,  85  C  613 


evidence  of  what  was  said  as  to  the  state  of 
the  premises'  repair  at  the  time  lease  was 
made,  admissible,  86  C  9 

repetition  of  slanderous  words  admissible  to 
increase  damages,  86  C  261 

relevant  to  show  that  pleadings  for  two  years 
did  not  allege  assault  and  then  were  sud- 
denly changed,  86  C  265 

admissible  to  show  repairs  improperly  done 
and  that  they  must  be  done  over  again  at 
defendant's  expense,  86  C  320 

water  company  can  show  that  it  bought  up 
other  companies  and  connected  the  streams, 
on  question  of  necessity  of  taking,  86  C 
361 

relevant  evidence  for  purpose  of  measuring 
water  in  a  stream,  86  C  361 

allowance  of  claim  in  bankruptcy  not  admit- 
ted unless  it  appears  that  person,  against 
whom  it  is  offered,  presented  it  or  attempt- 
ed to  profit  thereby,"  86  C  475 

bill  of  sale  admissible  to  show  defendant  had 
not  bought  lumber,  86  C  475 

defendant  can  show  that  he  made  a  sketch  at 
the  tenant's  request,  86  C  475 

statements   of  a  vendor  as  to  the  person  to 
whom  he  sold  goods,  not  a  conclusion,  86  C 
475 
a  rule  of  the  railroad  as  to  where  cars  shall 
stop  admissible  to  support  evidence  that  car 
stopped  at  that  point,  86  C  527 
record  of  a  former  action  admitted  on  ques- 
tion of  res  adjudicata,  86  C  579 
agreement  to  assign  all  patents  in  considera- 
tion of  an  increase  in  salary  is  admissible 
to  show  terms  of  employment,  87  C  75 
in   conspiracy   it   is   admissible   to   show   that 
defendant's  attorney  was  attorney  for  bank- 
rupt lessee,  87  C  130 
on   contract  for  alimony,   evidence   that  par- 
ties agreed  to  live  apart  and  that  plaintiff 
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testified  falsely  in  divorce  suit  irrelevant,  87 
C  377 

savings  bankbooks  are  evidence  of  amount 
credited,  87  C  406 

irrelevant  evidence  on  question  of  loss  of 
customers,  88  C  109 

in  assignment,  admissible  to  show  financial 
relations  and  transactions  between  the  par- 
ties, 88  C  369,  720 

conversation  between  customer  and  owner  in 
absence  of  broker  after  sale  agreed  upon 
had  been  abandoned,  inadmissible  as  to 
broker's  right  to  commission,  88  C  555 

height  and  shape  of  a  bank  that  caves  in, 
material  to  show  negligence  in  not  having  it 
supported,  89  C  14 

if  A  employs  B  to  collect  a  claim  and  B  gives 
it  to  C,  in  action  by  C  against  B,  agree- 
ment between  A  and  B  admissible,  89  C  204 

evidence  of  what  A  is  advised  to  do  by  his  at- 
torney held  inadmissible,  89  C  440 

proof  of  indebtedness  essential  in  foreclosing 
a  mortgage,  90  C  28 

in  divorce,  it  can  be  shown  that  wife  ceased 
to  have  an  affection  because  she  believed 
that  husband  had  committed  adultery,  90  C 
93 

pleading  and  admitting  memorandum  of  de- 
cision as  stating  issue  decided  in  another 
trial  makes  memorandum  admissible,  90  C 
552 

that  defendant  was  indemnified  from  loss  is 
not  ordinarily  relevant,  but  may  be,  90  C 
682 

original  contract  and  what  was  done  under  it, 
admissible  in  action  to  recover  money  paid 
on  rescinded  contract,  91  C  1 

military  roster  that  does  not  mention  a  first 
lieutenant,  tends  to  prove  a  vacancv,  91  C 
431 

admissible  to  show  that,  after  discharge  from 
military  services,  A  preferred  charges 
against  his  officers,  as  showing  his  attitude, 

91  C  432 

financial  statement  of  a  concern  admissible  to 
prove  conditions  under  which  sale  was 
made,  91  C  482 

partnership  agreement  is  admissible  to  prove 
partnership,  91   C  581 

where  one  leases  property  from  a  trustee  who 
must  convey  to  A  when  he  becomes  twenty- 
five,  and  also  claims  lease  from  A,  A's  tes- 
timony that  he  wanted  property  unincum- 
bered and  that  he  ordered  trustee  to  bring 
summary  process,  admissible,  91  C  667 

evidence  of  insurance  and  fire  loss  is  admis- 
sible in  a  suit  on  a  guaranty  of  a  contract 
for  electrical  work  done  on  house  burned, 

92  C  278 

admissibility  of  evidence  of  shortage  of  goods 
on  arrival  depends  on  when  title  to  goods 
passed,  92  C  420 
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can  show  that  article  purchased  was  pointed 
out  before  contract  was  made,  92  C  420 

a  subcontractor  can  testify  as  to  amounts 
paid  him,  92  C  428 

evidence  of  testimony  at  trial,  in  which  per- 
jury committed,  limited  to  showing  materi- 
ality of  testimony,  93  C  3 

for  this  purpose  all  of  the  testimony  may 

be  admissible,  93  C  3 

circumstantial  evidence  admissible  to  prove 
civil  marriage,  93  C  39 

when  party's  conduct  has  been  inspired  by 
assurance  of  his  adversary,  he  may  testify 
to  such  assurance,  94  C  167 

in  contract,  can  show  delay  due  to  breakage 
of  defective  slabs  for  which  defendant  was 
responsible,  94  C  659 

inquiry  as  to  whether  commission  had  insti- 
gated a  certain  provision  in  the  contract, 
excluded,  94  C  659 

a  trade  acceptance,  not  accepted  by  debtor  or 
known  to  creditor,  inadmissible,  96  C  374 

statement  of  debtor's  financial  condition,  made 
to  stranger  and  not  approved  by  debtor  or 
creditor,  excluded,  96  C  374 

that  deceased  appreciated  meaning  of  promise 
he  made  can  be  shown,  96  C  383 

one  can  testify  that  she  was  living  with  rela- 
tives, after  stating  that  she  could  not  pro- 
vide for  herself  since  the  accident,  96  C  582 

to  corroborate  statement  of  armed  guard  as 
to  where  he  was  when  he  shot,  finding  of 
empty  shells  on  that  spot  is  admissible,  96 
C  584 

to  prove  street  lights  burning  on  certain 
street,  testimony  by  inspector  that  com- 
plaints came  to  him  through  police  and  he 
had  received  none,  too  remote,  97  C  155 

letters  of  defendant  to  plaintiff  asking  for  in- 
formation de  claim  held  inadmissible,  97  C 
180 

exclusion  of  written  option  and  lease  held  not 
error  under  circumstances,  97  C  519 

part  of  letter  forming  basis  of  plaintiff's  case 
admissible  though  rest  may  be  irrelevant, 
97  C  655 

failure  to  make  complaint  as  evidence  that 
goods  were  of  proper  quality,  97  C  680 

judgment  of  discharge  on  criminal  charge  not 
evidence  in  civil  suit  that  cause  for  arrest 
did  not  exist,  97  C  701 

lessee's  expenditures  on  property  leased,  held 
admissible  on  construction  of  extension  for 
payment  of  rent,  98  C  781 

evidence  of  registration  of  automobile  in 
name  of  partnership  later  dissolved,  does 
not  tend  to  prove  registration  bv  one  part- 
ner, 100  C  114 

that  witness  did  not  examine  truck  till  long 
after  sale,  no  objection,  100  C  399 

length  of  time  only  affects  weight  of  the 

testimony,  100  C  400 
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that  plaintiff  sent  money  to  parents  admis- 
sible on  issue  of  earning  power,  100  C  603 

voluntary  settlement  between  employee  and 
third  party  no  evidence  of  latter's  legal  li- 
ability as  against  employer  and  insurer,  101 
C200 

letter  to  husband  showing  intimacy  with  an- 
other woman  irrelevant  in  divorce  action 
based  on  intolerable  cruelty,  101  C  422 

evidence  of  origin  of  debt  is  relevant  on  ques- 
tion whether  direction  for  its  payment  is  a 
legacy,  101  C  699 

registration  of  car  in  one's  name  as  evidence 
of  ownership,  102  C  66 

in  action  for  care  and  services  rendered  de- 
cedent, evidence  of  unfriendly  relations  be- 
tween him  and  another  brother,  inadmis- 
sible, 102  C  331 

wills  of  donors  and  founders  of  charitable 
corporation,  relevant  to  construction  of 
charter,  102  C  410 

that  plaintiff  entered  into  and  carried  out  sec- 
ond contract  of  employment,  relevant  to 
reasonableness  of  his  claim  that  first  con- 
tract broken,  104  C  464 

delay  in  presenting  claim  is  in  itself  evidence 
that  it  is  not  valid,  105  C  73 

when  four  parties  are  on  note,  fact  that  bank 
sent  out  three  notices  of  protest  does  not 
prove  that  one  was  sent  to  any  given  party, 

105  C  73 

in  malicious  prosecution,  all  circumstances 
bearing  on  probable  cause  admissible,  105 
C  177 

in  action  by  husband  to  set  aside  wife's  deed, 
evidence  that  wife  merely  carrying  out  pre- 
vious understanding  with  husband  held  ad- 
missible, 105  C  710 

in  action  to  set  aside  deed,  condition  of  grant- 
or's estate  admissible  to  prove  improbabil- 
ity of  voluntary  conveyance,  105  C  710 

on  issue  of  navigability  of  stream,  permits  of 
war  department  to  pipe  across  it  admissible, 

106  C  315 

police  official  coming  to  scene  of  accident  may 
testify  as  to  plaintiff's  condition,  but  not  as 
to  what  he  did,  if  not  relevant  to  issues,  107 
C91 

ruling  of  compensation  commissioner  denying 
compensation  for  permanent  injury  not  ad- 
missible in  action  against  person  causing 
injury,  107  C  568 

gas  bills  admissible  to  show  consumption  of 
gas  prior  to  alleged  injury  from  escaping 
steam,  in  rebuttal  of  defendant's  claim  that 
damage  caused  by  plaintiff's  own  gas  heat- 
er, 108  C  115 

ordinarily  convictions  in  criminal  cases  not 
admissible  in  civil  action  to  prove  the  act 
charged,  108  C  572,  588 

existence  of  first  agreement  may  tend  to  en- 
hance probability  of  second  agreement 
claimed  to  have  superseded  it,  109  C  1 
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question  whether  witness  did  not  understand 
or  was  not  told  he  was  employed  by  cer- 
tain company  inadmissible  because  an  af- 
firmative answer  would  not  be  evidence  of 
that  fact,  109  C  395 

evidence  of  expert  mechanic  as  to  point  of 
impact  relevant  though  weight  might  be  af- 
fected by  other  circumstances,  109  C  616 

failure  of  trustee  in  bankruptcy  to  collect 
claim  as  indicating  that  it  was  worthless, 
110  C  126 

forbearance  to  sue  on  original  debt  where 
note  is  given  by  debtor's  wife  as  evidence 
of  agreement  to  forbear,  110  C  174 

may  be,  but  not  necessarily,  sufficient  to 

establish  agreement,  110  C  174 

articles  found  in  possession  of  accused  subse- 
quent to  crime  admissible  only  to  establish 
fact  in  issue  or  to  corroborate  other  direct 
evidence,  110  C  403 

evidence  of  system  of  issuing  fire  insurance 
policies  admissible  as  bearing  on  date  of 
issuance  of  policy  in  question,  111  C  415 

that  officer  was  paid  total  disability  insurance 
while  drawing  salary  from  corporation, 
relevant  to  receivership  proceedings,  111  C 
502 

deduction  from  purchase  price  of  amount  of 
mortgages  may  be  evidence  of  assumption 
agreement,   112  C  307 

evidence  relevant  on  issue  of  acceptance  and 
abandonment  of  highway,  112  C  340 

that  claimant  was  discharged  as  incapable  of 
work  is  strong  evidence  of  total  incapacity, 
112  C  432 

that  plaintiff  was  quarrelsome  person,  as 
bearing  on  issue  of  reasonable  force  used  by 
defendant  in  ejecting  him  from  home,  112 
C  436 

proposed  deed,  though  not  containing  precise 
terms  as  required,  admissible  to  show  plain- 
tiff's willingness  to  perform,  113  C  538 

adjustment    sheets    admissible    for    same 

purpose,  though  not  evidence  of  their  con- 
tents, 113  C  535 

where  question  was  whether  mortgage  was 
assumed,  agreement  by  plaintiff  with  third 
party  based  on  such  assumption,  admissible 
in  evidence,  113  C  764 

evidence  of  individual  view  of  one  member  of 
zoning  board  of  appeals,  not  available  to 
show  reasons  for  decision  of  board,  114  C 
15 

subsequent  conduct  often  relevant  to  show 
character  of  prior  rights  or  intentions  of  a 
party,  115  C  299 

as    evidence   of   controversy   after   action 

of  ejectment  brought  to  show  adverse  oc- 
cupancy,  115  C  299 

reception  of  interest  in  advance  upon  a  note 
is  prima  facie  evidence  of  binding  contract 
to  forbear  and  delay  time  for  payment,  116 
C  480 


— recovery  cannot  be  had  during  period  for 
which  interest  has  been  paid,  116  C  480 
-and  agreement  to  forbear  if  subsequently 


made  would  bind  party  to  do  nothing  fur- 
ther than  he  was  already  bound  to  do,  116 
C  480 

common  right  of  yard  in  back  of  building  as 
evidence  that  it  was  "tenement"  within 
statute;  use  of  yard,  its  size,  or  means  of 
access  immaterial,  117  C  347 

whether  bills  incurred  were  paid,  immaterial, 
in  personal  injuries  case,  117  C  435 

letter  by  defendant's  counsel  to  receiver  of 
bank  directing  latter  to  set  off  certificate 
of  deposit  against  note,  admissible  as  proof 
of  fact  that  he  made  claim  for  it  and  date  of 
claim,  118  C  48 

rights  of  holder  in  due  course  not  affected  by 
evidence  -  of  defect  of  title  in  prior  party, 

118  C  112 

that  plaintiff  attached  defendants'  fire  truck 
immaterial,  118  C  311 

letter  from  architect  to  defendant  and  from 
latter  to  former  not  binding  on  plaintiff 
and  irrelevant,  118  C  332 

entries  upon  books  of  bank,  stamping  check 
or  draft  as  paid,  entry  on  pass  book,  etc., 
not  evidence  of  acceptance  of  check  by  de- 
positor in  absolute  payment,  118  C  586 

false  testimony  that  surety  signed  replevin 
bond  as  well  as  principal  material  though 
only  issue  was  whether  principal  signed  it, 

119  C  455 

file  of  action  in  the  trial  of  which  perjury 
was  alleged  admissible  to  prove  action 
pending  in  court  and  to  show  issues,  119 
C  462 

if  there  was  improper  matter  in  it  objec- 
tion should  have  been  addressed  to  limiting 
its  use,  119  C  462 

not  necessary  in  all  cases  that  a  judicial 

record  should  be  complete  to  make  it  ad- 
missible, 119  C  462 

malpractice  case;  attempt  of  member  of  med- 
ical society  to  prevent  doctor  testifying  for 
plaintiff  not  relevant  unless  shown  to  have 
influenced  testimony  actually  given,  119  C 
492 

failure  to  take  action  to  enforce  disputed 
claim  for  some  years  and  until  person 
against  whom  it  was  made  was  dead,  prop- 
erly considered  as  against  claim,  119  C  549 

mortgage  deed  relevant  to  establish  date  and 
as  corroborating  plaintiff's  claim  of  a 
promise  by  defendant  to  pay  him  when  she 
received  her  money  from  the  mortgage,  119 
C  553 

defendant's  plea  of  guilty  before  justice  of 
peace  court  to  charge  of  lascivious  carriage 
properly  admitted  as  tending  to  s'.ow  in- 
clination toward  adultery,  120  C  161 
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rule  of  public  utilities  commission  excluded 
when  it  appeared  there  was  no  violation  of 
rule  by  bus  driver,  120  C  589 

numerous  marriages,  divorces,  habits  of  drink, 
etc.,  of  plaintiff  relevant  to  present  complete 
picture  in  suit  involving  setting  aside  of 
contract  entered  into  with  mother,  122  C 
49 

divorce;  where  court  found  that  defendant  did 
not  push  plaintiff  against  mantel,  its  ex- 
clusion concerning  bruises  on  back  as  re- 
sult not  harmful,  123  C  219 

testimony  concerning  attempts  at  divorce 

from  former  husband,  etc.,  properly  admit- 
ted as  bearing  on  extent  conduct  of  defend- 
ant would  cause  plaintiff  suffering,  123  C 
219 

diary  of  deceased  of  probative  force  to  con- 
tradict plaintiff's  claim  that  decedent  was 
disabled  by  abscesses  and  nursed  by  her, 
124  C  44 

postcards  sent  decedent  by  granddaughter  pos- 
sibly relevant  to  show  cordial  relations  but 
exclusion  because  of  remoteness  in  discre- 
tion of  court,  124  C  51 

order  of  Probate  Court  settling  estate  as  in- 
solvent not  relevant  to  prove  insolvency  of 
estate,  124  C  216 

prior  negotiations  in  determining  whether 
there  was  a  contract,  126  C  31 

whether  there  was  completed  contract  or  lease, 
or  only  offer  to  lease ;  preliminary  negotia- 
tions relevant;  also  letters  and  approval  of 
expenditures,  126  C  310 

defendants  leasing  property  to  third  party,  on 
more  favorable  terms,  as  bearing  on  their 
motive  in  disavowing  lease  made  to  plain- 
tiff, 126  C  310 

§  59.  Best  and  Secondary  Evidence 

§  60.  In    General;    What     Constitutes 

Best  Evidence 

court  may  send  for  original  record  where  cer- 
tified copies  differ,  1  R  88 

no  proof  of  forgery  admissible  until  writing 
is  produced,  2  R  45 

attestation  of  witness  to  note  must  be  proved 
by  the  witness,  2  R  72 

confession  of  counterfeiter  admissible  without 
production  of  coins,  if  none  can  be  found, 
2  R  87,  93 

in  action  on  premium  note  the  policy  is  ad- 
missible to  reduce  premium,  2  R  114 

attestation  of  justice  to  copy  of  judgment,  2  R 
124 

must   state  that  it  is   copy   of  record   or 

files  in  his  office,  2  R  124 

action  for  lottery  prize;  parol  to  show  plain- 
tiff drew  prize  admissible,  though  defend- 
ant have  written  account  of  drawing,  2  R 
221 

copies  of  records  of  foreign  court  should  be 
attested  how,  2  R  274 
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the  fact  that  execution  issued  for  state  taxes 
may  be  shown  by  parol,  3  D   165 

copy  of  certificate  of  survey  attested  by  regis- 
ter held  inadmissible  to  prove  title  because 
of  uncertainty,  3  D  490 

libel    of    vessel;    record    must   be    produced, 

when,  5  D  154 
production  on  scire  facias  of  paper  in  hands 

of  assignee  of  original  debtor  is  necessary 

when,  5  D  306 

profert  of  simple  contract  is  unnecessary-,  but 
must  be  made  in  an  action  on  a  specialty,  or 
reasons  stated  for  omission,  5  C  334 

fact  of  existence  of  note  is  provable  without 
producing  note,  12  C  391 

receipts  by  third  persons  to  defendant,  when 
inadmissible,  13  C  70 

copy  of  record  of  ancient  survey  must  be  ac- 
companied with  what  proof,  13  C  315 

parol  evidence  of  and  concerning  written  dis- 
charge, when  admissible,  14  C  22 

parol,  not  inconsistent  with  record,  admissible, 
14  C  185 

copy  of  files  of  Ecclesiastical  Society,  certi- 
fied, "A.  B.  clerk,"  sufficient,   14  C  289 

best  evidence  is  not  indispensable  on  prelim- 
inary questions,  19  C  290 

action  taken  by  company  on  report  of  com- 
mittee is  not  provable  by  parol,  20  C  204 

declarations  of  agency  and  sum  received  on 
order,  admissible  without  producing  order, 
26  C  92 

letterpress  copies  of  letters  admissible,  37  C 
558 

also  copy  of  such  impression  if  original 

letter  be  lost,  37  C  558 

seal  of  a  notary  is  by  usage  received  as  suffi- 
cient evidence  of  his  official  character;  rec- 
ord of  his  appointment  is  highest  evidence, 

38  C  230 

production  of  writing  is  not  dispensed  with 
by  statute  de  notice  of  denial  of  execution, 

39  C80 

unauthenticated  document  purporting  to  be  a 
copy  of  foreign  marriage  record,  inadmis- 
sible in  prosecution  for  bigamy,  40   C   147 

attested  copy  of  vote  of  school  district  meet- 
ing imports  verity  only  as  to  matters  on 
which  meeting  could  lawfully  act,  44  C  160 

parol,  that  defendant  had  no  notice,  admis- 
sible on  plea  in  abatement,  44  C  193 

reply  to  agent's  message,  if  directed  to  be  by 
letter,  cannot  be  shown  by  parol,  46  C  496 

file  in  custom  house  in  another  State,  50  C 
277 

certificate  of  marriage  held  an  original  docu- 
ment in  this  State ;  need  not  be  authenticat- 
ed as  a  copy,  52  C  525 

refusal  to  testify,  by  witness  on  ground  of 
self-crimination :  judge  of  lower  court  may 
testify  to  evidence  given  before  him,  55  C  81 
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parol  admissible  to  prove  basis  of  judgment; 
testimony  of  trial  judge  is  the  best  evi- 
dence, 56  C  114 

extract  from  marriage  register  of  a  parish  in 
Ireland  held  properly  rejected,  as  not  show- 
ing that  it  was  duly  entered  by  an  officiat- 
ing clergyman,  or  that  he  was  duly  author- 
ized to  perform  ceremony  and  required  to 
keep  a  record,  61  C  502 

oral  admissions  of  party  against  himself  and 
others  claiming  under  him,  de  contents  of 
written  document,  are  primary,  62  C  556 

decree  of  Probate  Court  not  necessary  to  show 
insolvency  of  estate,  to  prevent  setting  out 
of  dower,  63  C  354 

memoranda  of  deceased  de  matter  completely 
covered  by  a  deposition  given  by  him  held 
inadmissible,  63  C  417 

law  as  to  form  of  judicial  proceedings  in  an- 
other State  may  be  shown  by  parol,  67  C 
91 

on  plea  in  abatement  because  another  action  is 
pending  parol  evidence  to  show  that  causes 
are  the  same  is  admissible.  68  C  472 

proceedings  in  insolvency  in  another  State  to 
be  shown  by  records  there,  69  C  502,  75  C 
614 

recorded  vote  only  proper  evidence  of  corpo- 
rate action,  72  C  472 

statute  de  use  of  stenographer's  notes  on  for- 
mer trial  where  witness  cannot  be  reached, 
applicable  where  new  trial  is  on  substituted 
complaint,  74  C  694 

to  prove  title  to  land  documentary  evidence 
should  be  produced,  75  C  528,  78  C  110 

record  best  evidence  of  issues  tried  in  another 
action,  76  C  148 

orders  of  Probate  Court  not  provable  by  pa- 
rol, 76  C  559,  77  C  71 

president  of  railroad  company  may  testify  as 
to  its  intention  in  double-tracking  line  with- 
out producing  copy  of  recorded  vote  or 
other  evidence  of  formal  action  bv  directors, 
78  C  1 

record  is  best  evidence  of  proposition  submit- 
ted to  town  meeting,  78  C  110 

oral  testimony  that  book  did  not  contain  cer- 
tain item  admitted.  78  C  180 

witness  cannot  testify  as  to  contents  of  paper 
already  before  court,  79  C  73 

best  evidence  rule  not  necessarily  to  be  applied 
in  hearing  before  appraisers  in  condemna- 
tion, 80  C  38 

best  evidence  of  receipt  of  money  is  testimony 
of  person  receiving  it,  80  C  88 

a  petiton  is  best  evidence  of  its  contents,  82 
C  321 

error  not  to  admit  question  as  to  whether 
there  was  a  written  memorandum  of  a 
transaction   claimed   to   be   oral,   82   C   523 

deposition  taken  at  former  trial  admissible  if 
witness  is  mentally  incompetent  to  testify, 
86  C  579 


clerk  of  Probate  Court  cannot  be  asked  if 
there  was  no  record  that  a  mutual  distribu- 
tion was  accepted  as  such,  since  record  it- 
self is  best  evidence,  88  C  656 

one  who  has  personal  knowledge  of  a  bank 
deposit,  may  so  testify  though  records  are 
the  best  evidence,  89  C  321 

terms  of  an  affidavit  are  determined  by  its 
own  words,  not  by  the  pleading,  90  C  624 

facts  appearing  in  an  official  record  should  be 
proved  by  it,  91  C  431 

insolvency  proved  by  Probate  Records  cannot 
be  shown  by  statements  made  to  administra- 
tor, 95  C  149 

stenographer's  notes  of  testimony  given  at  a 
preliminary  hearing,  by  witness  not  now 
available,  admissible  when,  96  C  306 

conservator  may  testify  as  to  when  he  was 
appointed,  96  C  572 

witness  may  not  state  what  property  was  left 
her  by  her  mother's  will,  96  C  572 

prior  conviction  of  accused  in  another  State 
should  be  proved  by  record  ordinarily,  96 
C  638 

whether     oral     testimony     is     admissible, 

quaere,  96  C  638 

a  letter  from  a  school  superintendent  is  not 
the  same  as  a  certificate  to  teach,  96  C  718 

conviction  of  crime  for  the  purpose  of  attack- 
ing credit  must  be  shown  by  record,  not  by 
cross-examination  of  witness,  97  C  447 

return  of  giving  of  warning  of  town  meeting 
is  best  evidence  that  it  was  given,  97  C  628 

but  finding  that  it  was  given,  from  other 

evidence  offered  by  plaintiff  in  action 
against  town  held  harmless,  as  town  had 
means  to  disprove  it,  if  not  true,  97  C  628 

where  party  testifies,  on  direct,  as  to  having 
made  an  assignment,  he  cannot  object  to 
being  required  to  produce  writing,  as  the 
best  evidence,  on  cross-examination,  97  C 
720 

witness  may  testify  as  to  his  own  age  and  date 
of  birth,  99  C  276 

birth  certificate  of  another  State,  if  prop- 
erly authenticated,  admissible  here,  99  C  277 

record  of  hearing  before  assessors  in  condem- 
nation proceedings  is  best  evidence,  100  C 
465 

recollection  of  witness  as  to  scope  of  hear- 
ing not  admissible  where  record  is  unam- 
biguous, 100  C  465 

doctor's  books  best  evidence  of  amount  and 
date  of  payment,  105  C  528 

law  does  not  demand  proof  impossible  to  ob- 
tain, 105  C  572 

if  usual  means  of  proof  are  not  available  oth- 
ers will  be  admitted,  105  C  580 

perfected  assessment  list  not  best  evidence  of 
assessment,  107  C  133 

party  may  testify  as  to  bringing  of  other 
suits ;  files  not  best  evidence,  107  C  670 


Evidence  §  61 

oral  testimony  of  contents  of  documents  shown 
to  witness  by  heads  of  medical  school,  ad- 
missible to  show  it  was  not  a  reputable  col- 
lege, 108  C  74 

list  of  insurance  made  up  by  clerk  from  infor- 
mation from  agents  is  hearsay;  best  evi- 
dence is  policies,  110  C  55 

where  agreement  was  relevant  to  issues,  the 
written  contract  was  the  best  evidence,  113 
C  765 

mortality  tables  not  only  evidence  to  show 
probable  duration  of  life  in  case  of  perma- 
nent injury,  but  this  may  be  inferred  from 
other  facts  proven,   114  C  64 

questions  as  to  how  letters  were  signed,  in 
whose  handwriting  they  were  and  to  whom 
addressed  call  for  violation  of  rule,  114  C 
572 

when  testimony  is  in  conflict  with  indisputable 
physical  facts,  there  is  no  question  of  con- 
flict of  evidence  for  the  jury,  114  C  647 

loose-leaf  ledger  sheet  properly  admitted  if 
entry  was  in  regular  course  of  business, 
was  complete  and  first  record  of  transac- 
tion, 115  C  226 

where  it  later  developed  that  entry  was 

made     from     other     memoranda     appellant 
should  have  moved  to  strike  out,  115  C  226 

while  books  of  account  are  admissible  upon 
proper  showing  of  manner  in  which  kept, 
testimony  of  party  who  performed  work  is 
the  primary  evidence,  118  C  325 

books  are  corroborative  testimony  of  the 

party  and  not  the  only  evidence,  118  C  325 

view  of  premises  is  best  evidence  and  photo- 
graph thereafter  introduced  possessed  no 
additional  evidential  value,   122  C  371 

court  could  properly  resort  to  transcript  pre- 
pared from  speak-o-phone  discs,  where 
there  was  evidence  that  it  was  correct 
transcript,  rather  than  an  actual  audition 
from  the  discs,  where  the  discs  were  them- 
selves laid  in  evidence,   123  C  219 

analogy     to     accountant's     summary     of 

books,  or  use  of  interpreter,  123  C  226 

whether  cruelty  was  ground  of  former  divorce 
by  plaintiff  could  be  elicited  from  her  on 
cross-examination ;  court  records  not  es- 
sential, 123  C  222 

exhibits  not  admissible  in  absence  of  rate 
books  on  which  they  were  based,  127  C  279 

§  61.  Basis  for  Use  of  Secondary  Evi- 
dence of  Writings 

if  writing  be  lost  or  in  hands  of  adverse  par- 
ty, secondary  evidence  is  admissible,  2  R 
128,  434 

if  recovery  depends  on  writing  it  must  be 
produced ;  if  lost,  clear  and  precise  evidence 
of  contents  required,  2  R  201 

evidence  that  note  in  hands  of  defendant  is 
forged,  admissible  without  its  production,  1 
D  100 
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and  without  notice  in  declaration  to  pro- 
duce, 1  D  100 

witness  cannot  testify  as  to  contents  of  writ- 
ing in  his  possession  without  producing  it, 
2  D  328 

copies  of  deeds  inadmissible  to  prove  title,  un- 
less originals  are  lost  or  destroyed,  3  D 
267 

aliter,     where    necessary    to    trace    title 

through  chain  of  conveyances,  3  D  267 

that  writing  is  in  hands  of  citizen  of  other 
State  who  refuses  to  produce,  is  no  ground 
in  United  States  court  for  secondary  evi- 
dence, 3  D  285 

nonproduction  of  original  deed  to  be  account- 
ed for,  to  let  in  secondary  evidence,  1  C 
254 

secondary  evidence,  when  admissible  without 
averment  of  loss  of  originals,  1    C  292 

sworn  copy  of  deed ;  copy  certified  by  town 
clerk  admitted;  failure  to  object,  1  C  390 

proof  of  loss  of  writing  in  transmission 
through  mail,  is  sufficient  to  let  in  second- 
ary evidence,  5  C  111 

contents  of  writing,  if  it  can  be  produced,  are 
not  provable  by  parol,  5  C  460,  7  C  306 

or  by  deposition,  7  C  306 

secondary  evidence  of  writing,  inadmissible 
until  loss  is  proved,  8  C  100,  13  C  219 

ignorance   of   whereabouts   of   writing   is 

no  proof  of  loss,  8  C  100 

in  action  on  note  not  produced,  plaintiff  must 
prove  more  than  its  mere  loss,  but  need  not 
prove  its  absolute  destruction,  8  C  436 

loss  of  certificate  is  sufficient  to  admit  second- 
ary evidence :  diligent  search  must  be 
made  for  lost  instrument,  12  C  399 

loss    presumed,    after    diligent   unavailing 

search,  12  C  400 

evidence  of  contents  of  shopbooks,  inadmis- 
sible without  reason  for  nonproduction,  15 
C  73 

copy  of  assignment  recorded  in  Probate  Court 
held  admissible,  15  C  174 

refusal  to  produce  documentary  evidence  of 
title  gives  adverse  party  a  right  to  second- 
ary evidence,  15  C  380 

degree  of  diligence  required  in  searching  for 
originals,  18  C  316 

execution  of  lost  instrument  must  be  proved 
before  secondary  evidence  is  admissible,  18 
C  317 

unless  such  proof  is  not  in  party's  power, 

18  C  318 

copies  admissible  to  prove  existence  of  the 
originals,  as  valid,  18  C  318 

applies  only  to  papers  required  to  be  re- 
corded, 18  C  319 

copy  of  account  in  handwriting  of  deceased 
arbitrator,  inadmissible  without  first  lay- 
ing foundation,  19  C  18 

loss  of  writing  is  a  preliminary  question  for 
court,  19  C  290 
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what  evidence  as  to  loss  of  note  is  insufficient, 
19  C  583 

parol  admissible  as  to  contents  of  lost  record 
referred  to  in  town  vote,  22  C  122 

secondary  evidence  of  paper,  when  admissible 
without  notice  to  produce,  22  C  283 

amount  of  evidence  required  to  prove  loss  of 
paper ;  depends  much  upon  the  circum- 
stances, 22  C  334 

deed  in  possession  of  either  party  to  be  ac- 
counted for,  if  not  produced,  25  C  421 

if  in  possession  of  stranger,  official  copies 

of  record  admissible,  25  C  421 

parol,  of  contents  of  old  records  supposed  to 
be  lost,  admissible  to  prove  ancient  grant,  26 
C  359,  365 

meaning  of  "credible  witnesses"  within  stat- 
ute de  copies,  26  C  425 

copies  of  probate  records  certified  by  judge 
only,  held  inadmissible,  26  C  425 

admissibility  of  copy,  is  based  on  inconven- 
ience of  removing  original,  27  C  454 

but    originals    are    always    admissible    if 

produced,  27  C  454 

copy  of  record  of  United  States  court  exem- 
plified under  seal  is  sufficient,  33  C  430 

contents  of  letter  when  admissible  without 
notice  to  produce,  46  C  464 

whether  loss  of  document  is  sufficiently  proved 
to  admit  secondary  evidence  is  wholly  with- 
in the  discretion  of  the  court,  50  C  275 

sufficient     if     preliminary     proof     shows 

reasonable  presumption  of  loss,  50  C  276 

where  document  is  out  of  jurisdiction  second- 
ary evidence  of  contents  is  admissible,  50  C 
276 

rule   applies   to  letterpress   copy   of  tele- 
gram with  proof  of  sending,  50  C  276 
-also  to   invoices   w-here  originals   are   on 


file  in  custom  house  in  another  State,  50  C 
277 

material  letter;  production  asked  for  but 
refused ;  person  to  whom  it  was  read  by 
accused  may  state  contents,  57  C  508 

secondary  evidence  of  an  assignment  of  a 
judgment  on  file  in  another  court  is  ad- 
missible, 73  C  587 

secondary  evidence  of  an  instrument  lost  or 
withheld  by  the  opposite  side  is  admissible, 
75  C  528,  78  C  211 

but  reasonable  notice  to  produce  is  neces- 
sary in  latter  case,  77  C  559 

loss  of  writing  is  a  preliminary  matter  for 
court,  who  should  announce  decision  at  the 
time,  81  C  638,  92  C  58 

unless  so  announced,  a  finding  that  copy 

was  excluded  because  of  insufficient  proof 
of  loss  is  immaterial,  81  C  638,  92  C  58 

proof  of  contents  of  lost  letters  necessary  to 
prove  authenticity,  81  C  638 

proof  of  execution  of  lost  instrument  not  nec- 
essary to  precede  oral  evidence  of  its  con- 
tents, though  customary,  82  C  681 


ledger  is  best  evidence  of  goods  charged ;  er- 
ror to  admit  oral  evidence  with  no  excuse 
for  nonproduction  of  book,  84  C  694 

if  records  do  not  show  mortgage  it  can  be 
shown  by  other  evidence,  86  C  548 

authority  of  corporate  officer,  not  appearing  of 
record,  mav  be  found  by  other  evidence,  86 
C  548 

in  bankruptcy,  if  claim  is  lost,  proof  by  copy 
permissible,  91  C  482 

trial  court  determines  whether  evidence  of 
loss  of  writing  is  sufficient  to  admit  sec- 
ondary proof,  92  C  59 

proponent  of  secondary  evidence  must  show 
original  was  lost  or  destroyed  unintention- 
ally and  not  for  the  purpose  of  excusing 
its  production,  95  C  534 

copy  of  ledger,  made  after  action  begun,  ad- 
mitted though  name  of  debtor  does  not  ap- 
pear, 95  C  534 

presumption  from  intentional  destruction  of 
original,  95  C  536 

evidence  of  town  clerk  is  admissible  to  es- 
tablish contents  of  lost  map,   100  C  223 

but  witness   may  not  testify  of  his   own 

knowledge   independent  of  map,   100  C  222 

not  error  to  exclude  carbon  copy  of  unexecut- 
ed will  where  absence  of  original  is  not  ac- 
counted for,  100  C  449 

party  offering  it  has  no  complaint  where 

she  fails  to  heed  court's  suggestion  as  to 
this,  100  C  449 

oral  evidence  as  to  how  lost  warrant  was 
signed  is  admissible,  105  C  192 

if  part  of  probate  files  are  lost,  fact  of  loss 
and  contents  are  provable  by  parol,  105  C 
230 

contents  of  document  missing  from  probate 
records  and  files  may  be  proved  by  parol, 
105  C  230 

fact  that  document  or  record  does  not  contain 
certain  items  may  be  shown  by  oral  testi- 
mony, 108  C  74 

oral  testimony  as  to  content  of  records  re- 
motely involved  and  difficult  to  produce, 
held  admissible  in  discretion  of  trial  court, 
108  C  81 

where  note  is  lost,  rights  of  owner  are  not  im- 
paired ;  secondary  evidence  to  prove  debt 
admissible,  114  C  1 

ancient  rule  was  that  secondary  evidence  of 
contents  of  deed  inadmissible  in  absence  of 
proof  of  its  loss  or  destruction,   122  C  234 

this  rule  modified  so  that  when  convey- 
ance which  was  required  to  be  recorded 
was  to  person  not  party  to  suit,  it  was  suffi- 
cient in  first  instance  to  prove  contents  by 
certified  copy  by  recording  officer,  122  C 
234 

whether  production  of  original  should  not 


be  dispensed  with  in  all  cases  where  there 
is  no  real  dispute  as  to  contents,  quaere,  122 
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admission    of    mortgage,    execution    and 

contents  of  which  were  not  in  dispute,  if  er- 
roneous, was  not  reversible  error,  122  C  229 

boundary  dispute ;  copy  of  map  filed  in  town 
clerk's  office  at  time  of  original  conveyance 
disappeared  and  only  other  copy  burned  in 
mails;  tracing  by  buyer  who  was  searching 
title  admitted,  123  C  343 

§  62.  Parol  and  Extrinsic  Evidence  to  Af- 
fect Writings 
See  also  Wills  §  16 

§  63.  General       Rule;       Contradicting, 

Varying  or  Adding  to  Writing 

inadmissible  to  show  extent  or  legal  opera- 
tion of  unambiguous  writing,  K  291 

legal  import  of  blank  indorsement  is  not  con- 
trollable by  parol,  K  393 

that  blank  was  to  permit  power  of  attor- 
ney to  be  written  over  it,  K  393 

evidence  of  parol  condition  affecting  delivery 
of  note,  inadmissible,  1  R  87 

of  parol  conditions  annexed  to  deed,  1  R 

253 

parol  evidence  inadmissible  to  contradict, 
vary,  or  explain  a  writing,  1  R  260,  2  R 
120,  195,  2  D  140,  3  C  14,  5  C  459,  6  C  275, 
13  C  181,  15  C  586,  18  C  214,  21  C  37,  22 
C  312,  32  C  67,  44  C  23,  58  C  440,  62  C  567 

parol,  of  mistake  in  written  contract,  inad- 
missible in  courts  of  law,  3  C  299 

parol,  of  acknowledgment  of  deed  not  so  ap- 
pearing on  face,  inadmissible,  3  C  412 

testimony  of  officer  not  admissible  to  change 
his  return  on  execution,  3  C  528 

all  previous  parol  negotiations  are  resolved 
into  the  written  agreement,  4  C  432,  21  C 
37,  29  C  90,  97,  99,  32  C  68,  62  C  567 

parol  inadmissible  to  aid  defective  return  on 
execution,  5  C  405 

contemporaneous  parol  agreement  to  enlarge 
written  submission,  inadmissible,  6  C  18 

evidence  of  parol  agreement  to  prove  express 
trust  de  land,  inadmissible,  6  C  287 

admissions  of  holder  under  absolute  deed,  in- 
admissible to  contradict  effect  of  deed,  7  C 
148 

parol,  to  prove  trust  not  appearing  on  face 
of  writing,  is  inadmissible,  8  C  62 

parol  inadmissible  to  prove  contract  de  pur- 
chase of  stock  where  written  contract  was 
de  dividends,  8  C  62 

parol,  that  absolute  deed  is  a  mortgage,  is 
inadmissible  between  third  persons,  8  C 
120.  189 

admissible   as   between  parties,    1   R   172, 

1  D  139 

parol  inadmissible  to  show  what  purported  to 
be  a  limited,  was  a  continuing  guarantv,  8 
C  573 

writing  must  be  first  shown  to  be  ambig- 


uous, 8  C  576 
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parol  inadmissible  to  show  mistake  in  law 
in  a  writing  founded  on  such  mistake,  9  C 
99 

parol  inadmissible  to  show  omissions  in  rec- 
ord, 9  C  476 

parol  inadmissible  to  correct  and  explain  as- 
sessment list,  10  C  130,  36  C  347 

parol  inadmissible  to  contradict  bill  of  lading, 
11  C  49 

defect  in  acknowledgment  of  deed  cannot  be 
helped  by  parol,  11  C  131 

parol  inadmissible  to  show  intent  of  grantor, 
11  C  336 

parol  inadmissible  to  show  intent  of  parties 
to  a  deed,  18  C  214 

arbitrators  may  testify  that  submission  has 
since  been  altered,  20  C  97 

parol,  of  custom,  inadmissible  to  vary  war- 
rant],- in  policy,  21  C  40 

guaranty  of  freight  charges  in  bill  of  lading 
is  not  explainable  by  parol,  25  C  385 

parol  inadmissible  to  show  that  interest  in- 
sured is  different  from  that  stated  in  policy, 
29  C  378 

declarations  of  auctioneer  as  to  boundary,  in- 
admissible in  favor  of  vendee  against  ad- 
joining owner,  35  C  429 

parol,  of  contents  of  assessment  list  inadmis- 
sible ;  admissible  to  show  that  property  is 
in  fact  on  list,  though  not  in  terms,  36  C 
347 

parol  inadmissible  in  equity  to  show  omission 
in  a  deed,  unless  the  mistake  be  alleged, 
37  C  411 

parol  inadmissible  to  vary  contract  implied 
from  ordinary  indorsement,  38  C  15 

parol  inadmissible  to  show  insertion  in  deed 
by  mistake  of  scrivener,  38  C  570 

if  parol  is  admitted  to  vary  deed,  defendant 
may  show  real  contract  by  parol,  39  C  158 

agreement  entered  into  with  common  council 
is  not  provable  by  parol,  where  charter  re- 
quires clerk  to  record  doings  of  council,  40 
C  104 

insured  cannot  show  that  different  answers 
were  in  fact  given,  in  application,  41  C  169 

written  sale  of  ice ;  agreement  to  furnish 
vendor  "all  he  needed" ;  parol  inadmissible 
to  show  that  fifty  tons  only  were  reserved, 
41  C  567 

distributors  cannot  testify  what  was  intended 
by  conflicting  description  in  report,  42  C 
268 

metes  and  bounds  in  deed  control  quantity ; 
parol,  of  intent  to  convey  certain  quantity, 
inadmissible,  44  C  23 

release  under  seal  of  "all  demands" ;  parol, 
that  note  was  not  released,  inadmissible,  45 
C  98 

subsequent   admission   that   sum  belonged 

to  plaintiff,  inadmissible,  45  C  99 

policy  insuring  "trustees  of  mortgage"  ap- 
plies to  insured  as  trustees  only;  parol  to 
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prove  their  individual  interests  insured  in- 
admissible, 45  C  454 

ostensible  guarantor  of  note  cannot  be  proved 
maker  by  parol ;  nor  that  he  made  verbal 
promise  at  the  time  to  pay,  45  C  528 

parol  inadmissible  to  show  agreement  before 
execution  that  note  should  draw  interest  for 
life  and  then  be  surrendered,  46  C  499 

indorsement  of  accommodation  note  in  blank; 
indorsement  of  payee  above  first  indorser's 
name;  parol,  restricting  indorsement,  inad- 
missible against  holder  without  notice,  46 
C  561 

evidence  of  oral  contract  in  conflict  with  writ- 
ten guaranty  inadmissible,  50  C  10 

though  claimed  to  prove  waiver  of  con- 
dition in  guaranty,  or  to  estop  guarantor 
from  insisting  on  condition,  50  C  10 

that  the  indorser  in  name  of  insurance  com- 
pany really  intended  to  assume  obligation 
personally,  held  inadmissible,  50  C  192 

parol,  to  show  intention  of  parties  to  written 
contract,  inadmissible  except  where  there  is 
ambiguity,  52  C  213 

intention  as  an  independent  fact  can  only 

be  shown  where  language  is  applicable  in- 
differently to  more  than  one  object,  52  C 
213 

express  trust  cannot  be  proved  by  parol ;  ap- 
parent exceptions  to  rule ;  when  it  may  be 
shown  incidentally  by  parol,  53  C  589 

declaration  of  grantor  de  intended  trust  after 
deed  given,  held  inadmissible,  53  C  592 

conversation  between  mortgagor  and  pur- 
chaser of  equity  as  to  time  of  payment 
of  interest  on  mortgage  notes  inadmissi- 
ble against  mortgagee,  as  the  notes  and 
mortgage  were  unambiguous  on  that 
point,  54  C  33 

to  subject  evidence  to  rule  excluding,  writ- 
ten contract  must  be  in  force  as  a  bind- 
ing obligation,  54  C  251 

it   cannot   be    a   binding   obligation    until 

delivery,  54  C  251 

written  contract  while  in  force  is  alone 
evidence  of  intent  of  parties,  58  C  40 

but  such  written  contract  may  subse- 
quently be  waived  by  oral  stipulations, 
58  C  41 

defendant  obligor,  in  bond  substituted  for 
attachment  cannot  show  that  debtor  had 
no  interest  in  the  property,  58  C  432 

but  obligor  may  reduce  the  actual  value 

by  proving  a  partial  interest  only  in  debtor, 
58  C  437 

parol  agreement  to  vary  note  for  an  annuity 
held  inadmissible,  58  C  440 

averment  of  such  agreement  does  not  im- 
ply that  agreement  was  in  writing ;  must  be 
alleged  to  be  so,  58  C  441 

where  insurance  policy  is  delivered  on  condi- 
tion, the  rule  as  to,  does  not  apply  until 
condition  is  fulfilled,  59  C  49 


parol  inadmissible  to  vary  a  composition 
agreement  to  show  that  it  was  to  be  void 
unless  signed  by  unsecured  creditors,  59  C 
186 

such  condition  held  not  implied  by  lan- 
guage of  agreement  so  as  to  render  parol 
admissible,  59  C  187 

parol  to  vary  description  in  deed  inadmissible 
in  a  court  of  law,  60  C  186 

parol  inadmissible  to  vary  the  contract  im- 
plied by  statute  de  indorsement  of  note,  60 
C  410 

a  conversation  prior  to  a  written  agreement 
for  employment  concerning  the  kind  and 
nature  of  work,  held  inadmissible  to  vary 
written  contract,  61  C  59 

but    is    admissible    to    show    surrounding 

circumstances  at  the  time  of  making  agree- 
ment, 61  C  59 

in  a  suit  on  lease  executed  pursuant  to  a 
previous  written  agreement,  evidence  that 
certain  things  not  specified  in  agreement 
had  been  promised  and  unperformed,  held 
inadmissible,  62  C  567 

all  prior  or  contemporaneous  stipulations 

are  merged  in  the  writing,  62  C  568 
-of   no   consequence   that   suit   is   brought 


on  lease  instead  of  agreement,  62  C  568 
— fact  that  prior  promise  is  renewed  at  time 
of  signing  does  take  case  out  of  the  rule, 
62  C  571 
-renewed  promise  held  not  a  consideration 


for     lease,     the     defendant     being    already 
bound  by  written  agreement,  62  C  571 
parol  evidence  cannot  add  to  terms  of  agree- 
ment in  absence  of  fraud,  64  C  325,  556 

parol  evidence  cannot  enlarge  terms  of  deed 
to  include  well,  against  third  party,  65  C 
381 

parol  evidence  cannot  vary  record  of  court, 
that  indictment  was  returned  a  true  bill, 
67  C  551 

parol  evidence  cannot  vary  record  of  public 
board  by  testimony  of  its  clerk,  69  C  124 

parol  evidence  cannot  show  practical  opera- 
tion with  a  view  to  construction  of  unam- 
biguous deed,  69  C  263,  73  C  38,  636 

parol  evidence  cannot  add  warranty  to  written 

contract,  70  C  453 
no  intent  not  appearing  on   face  of  writings 

can  be  shown,  71  C  95,  73  C  636 

general  rule  that  parol  evidence  not  admissi- 
ble to  affect  writing,  71  C  184,  73  C  149, 
635,  74  C  170,  75  C  496,  82  C  475,  88  C  655 

parol  evidence  cannot  limit  absolute  written 
acceptance  of  bill  of  exchange,  71  C  742 

parol  evidence  cannot  add  condition  subse- 
quent, 72  C  184 

antecedent  oral  agreement  is  merged  in  later 
written  one,  73  C  38,  75  C  455,  681,  79  C 
135,  82  C  432,  86  C  392 
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parol  evidence  cannot  restrict  absolute  writ- 
ten guaranty  indefinite  in  terms,  to  one 
year,  74  C  489 

written  agreement  presumed  to  include  whole 
agreement,  75  C  459 

parol  received  to  establish  oral  contract  in 
part  execution  of  which  written  contract  is 
given,  75  C  459 

parol  evidence  cannot  show  custom  contrary 
to  terms  of  writing,  77  C  508 

parol  evidence  cannot  prove  corporate  action 
taken  and  on  record ;  but  may  prove  future 
intent  of  corporation,  78  C  1 

parol  evidence  cannot  show  custom  consistent 
with  terms  of  writing  where  party  making 
claim  refuses  to  produce  the  writing,  79  C 
18 

court  did  not  apply  rule  de  merger  where 
parties  clearly  intended  that  it  should  not 
apply,  79  C  135 

parol  evidence  cannot  show  that  one  who 
signed  officer's  receipt  individually  was  to 
be  held  only  as  director,  79  C  333 

intent  that  instrument  shall  have  different  ef- 
fect from  that  it  usually  does,  not  admissi- 
ble, even  for  third  parties,  79  C  405 

parol  evidence  cannot  vary  contract  of  in- 
dorsement under  statute,  79  C  626,  97  C 
315 

where  agreement  is  within  Statute  of  Frauds, 
parol  evidence  cannot  prove  terms  not  in 
writing,  80  C  232 

letters  may  be  admissible  to  show  attitude  of 
parties,  though  not  to  vary  written  contract, 
81  C  111 

parol  evidence  cannot  vary  terms  of  deed,  81 
C  433 

where  testator's  intent  is  clear,  extrinsic  evi- 
dence inadmissible  to  vary  or  control  pro- 
visions, 83  C  342 

oral  evidence  that  parties  would  build  well 
not  admissible  to  vary  lease;  admissible  to 
show  fraud,  84  C  147 

express  trust  de  real  estate  cannot  be  proved 
by  parol  evidence,  84  C  560 

no  intent  not  appearing  on  face  of  the  writing 
can  be  shown,  85  C  289 

pointing  out  bounds  of  land  not  admissible  to 
make  certain,  defective  description  in  writ- 
ten agreement,  88  C  548 

written  agreement  not  varied  by  parol  if  in- 
tention is  clear,  88  C  656,  94  C  491 

rule  against  parol  evidence  applies  to  sealed 
instruments ;  effect  of  seal,  89  C  74 

contract  rights  of  members  of  an  association 
cannot  be  changed  by  parol  evidence  of  a 
custom  unknown  to  them,  90  C  426 

oral  evidence  not  admissible  to  change  uncon- 
ditional indorsement  of  a  note,  92  C  590 

oral  evidence  not  admissible  to  show  "accept- 
ed, payable  when  plastering  done"  meant 
done  by  a  particular  person,  93  C  391 
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distinction  between  oral  evidence  to  modify 
contract,  and  to  show  that  it  never  was  or 
is  not  now  a  contract,  93  C  392 

rule  does  not  apply  where  parties  do  not  in- 
tend to  integrate  their  entire  agreement 
into  one  written  contract,  96  C  471 

— — as  where  agreement  for  settlement  is 
made  upon  consent  of  adult  to  be  adopted 
and  thereafter  formal  adoption  agreement 
is  made,  96  C  471 

whether  writing  is  intended  to  state  whole 
agreement  is  a  question  of  fact,  to  be  de- 
termined from  writing,  the  conduct  of  the 
parties  and  the  surrounding  circumstances, 
97  C  381 

prior  oral  negotiations  not  merged  in  writing 
if  parties  did  not  so  intend;  whether  they 
so  intend  or  not,  a  question  of  fact  for  trial 
court,  to  be  determined  from  conduct  and 
language  of  the  parties,  98  C  285 

written  contract  purporting  to  state  whole 
agreement  must  be  taken  as  final  and  com- 
plete, 99  C  388 

r cannot  be  altered  because  of  inconvenience 

of  parties  or  unreasonableness  of  terms,  99 
C  388 

implied  agreement  cannot  be  drawn  from 

it  unless  it  rises  by  necessary  implication, 
99  C  388 

where  contractor  gave  waiver  of  all  liens  "we 
now  have  or  may  hereafter  have"  parol  evi- 
dence to  show  that  parties  intended  only 
waiver  of  existing  charges  inadmissible, 
101  C  86 

rule  does  not  apply  to  subsidiary  oral  agree- 
ments supplementary  to  writing  not  intend- 
ed to  embody  entire  contract,  101  C  504 

that  oral  negotiations  culminated  in  exchange 

■  of  letters  does  not  necessarily  restrict  con- 
tract to  them,  102  C  529 

■ finding    that    contract    partly    oral     and 

partly  written  upheld,  102  C  529 

order  to  pay  builder  certain  sum  from  pro- 
ceeds of  mortgage  loan  was  a  nonnegotiable 
bill  of  exchange;  terms  not  variable  by 
parol  evidence,  102  C  558 

nonnegotiable  bill  of  exchange  cannot  be 
varied  by  parol  after  it  comes  into  hands  of 
payee,  102  C  560 

terms  of  conditional  sale  contract  and  prom- 
issory notes  not  to  be  varied  by  proof  of 
agreement  between  vendee  and  vendor's 
agent,  104  C  302 

contract  for  exchange  of  properties  held  com- 
plete on  its  face  and  intended  to  embody 
entire  agreement,  108  C  465 

rule  and  its  exceptions  discussed  and  ex- 
plained, 111  C  345 

rule  is  one  of  substantive  law,  not  evidence; 
instances  of  admissible  parol  agreements, 
111  C  346 

892 


test  is  one  of  inherent  probability  of  in- 
tent to  include  all  terms  in  writing,  111  C 
347 
purpose  of  parol  evidence  rule,  111  C  572 
proof  and  enforcement  of  oral  agreement  in 
pursuance  of  which  deed  is  given  may  not 
be  in  violation  of  parol  evidence  rule ;  but 
agreement  cannot  be  enforced  if  within 
Statute  of  Frauds,  113  C  467 

practical  construction  is  strong  presumptive 
evidence  of  party's  intent,  114  C  289 

statements  of  adjuster  that  insurance  com- 
panies agreed  that  each  would  pay  the  oth- 
er all  the  loss  for  which  other  was  found 
not  liable  under  arbitration  award  did  not 
vary    or    contradict    arbitration    agreement, 

118  C  54 

where  claim  was  that  referee  based  conclu- 
sion on  facts  found  by  him  which  contra- 
dicted statements  in  written  contract,  real 
grievance  was  that  these  facts  were  proved 
by  parol  evidence  contradicting  writing,  119 
C  603 

but   remonstrance   presented   no  claim   of 

errors  in  any  rulings  by  referee  as  to  this, 

119  C  603 

an  absolute  quitclaim  deed  expressed  to  be 
upon  valuable  consideration  cannot  be  con- 
verted into  a  conveyance  in  trust  for  grant- 
or, by  proof  of  oral  agreement  to  that  effect, 
121  C  160 

though  a  contract  be  under  seal  it  may  be 
varied  by  parol  agreement,   121   C  163 

where  no  claim  of  fraud  or  mistake,  testimony 
that  before  written  agreement  was  signed 
there  was  understanding  between  parties 
that  certain  provision  should  not  become 
operative,  inadmissible,  128  C  146 

oral  statements  made  by  creator  of  trust  could 
not  make  instrument  effective  to  transfer 
rights  to  successor  trustee  to  make  discre- 
tionary determination,  128  C  209 

§  64.  Ambiguous  and  Uncertain  Writ- 
ings 

parol  admissible  to  explain  ambiguity  in  deed, 

4  D  265,  15  C  111 

grant    of    farm    on    which    grantor    then 

dwelt,  4  D  265 
meaning  of  "wholesale  factory  price"  in  note, 

explainable  by  parol,  2  C  74 
parol  evidence  of  conditions  on  which  escrow 

was    to    take    effect,    admissible,    2    C    304, 

5  C  559 

when  parol  evidence  admissible  to  explain 
or  change  return  made  by  officer,  4  C  356 

indorsement  in  blank;  guaranty  written  over 
it;  what  evidence  admissible,  6  C  315 

parol  admissible  to  show  nature  and  purpose 
of  indorsement,  6  C  526.  24  C  582 

that  certain  debt  is  not  within  decree  of  fore- 
closure, is  provable  by  parol,  7  C  519 


parol  admissible  to  explain  latent  ambiguity, 
8  C  294,  9  C  274,  15  C  111,  142,  293 

latent    ambiguity    exists    where    two    of 

same  name  live  in  same  town,  8  C  294 

parol  admissible  to  locate  lands  and  monu- 
ments referred  to  as  boundaries,  15  C  142 

"premium  paid"  in  proposal  for  insurance ; 
parol  admissible  as  to  agreed  mode  of  pay- 
ment, 25  C  219 

guaranty  of  one  day  note  by  stranger  is  open 
to  parol  as  to  time  guaranty  was  to  cover, 
25  C  576 

jury  may  infer  actual  contract  from  cir- 
cumstances proved,  25  C  576 

note  signed  "Zelotes  Terry";  parol  admissible 
that  such  was  business  name  of  Shaker 
community,  35  C  131 

note  signed  "Zelotes  Terry,  Trustee,"  may 

be  shown  to  be  note  of  society,  35  C  132 

parol  admissible  where  record  leaves  it  doubt- 
ful whether  precise  point  was  decided  in 
former  judgment,  44  C  428 

signature  of  composition  deed,  explainable  as 
referring  to  unsecured  claims,  46  C  575 

parol  admissible  to  show  meaning  of  broker's 
expression  "on  margin,"  48  C  128 

parol  admissible  as  between  parties  to  a  note 
to  show  their  true  relation,  where  without 
such  proof  a  different  relation  may  be  in- 
ferred, 48  C  160 

only  admissible  where  there  is  ambiguity,  52 
C  213 

the  practical  construction  placed  by  parties 
on  ambiguous  description  in  deed  is  sig- 
nificant and  often  controlling,  57  C  452 

where  terms  of  deed  are  general  and  ambig- 
uous, contemporaneous  acts  of  parties  may 
be  shown  to  make  clear  the  intent,  59  C 
432 

in  arriving  at  the  intention  of  a  deed  the  sit- 
uation of  the  parties  and  circumstances 
attending  are  always  admissible,  61   C  393 

every  part  of  the  writing  should  be  con- 
sidered with  the  help  of  that  evidence,  61 
C  393 

parol  evidence  admissible  to  explain  meaning 

of  abbreviation,  61  C  507 
parol   admissible   to  explain  technical   terms ; 

to  "work"  a  street,  64  C  501 
parol  may  be  used  to  identify  objects  named 

in  writing,  67  C  114,  72  C  562,  73  C  530, 

636,  79  C  519 

parol  admissible  to  explain  ambiguities  and 
apply  terms,  71  C  481,  73  C  530,  77  C  104. 
461,  514,  567,  83  C  120,  84  C  420,  85  C  282 

parol  evidence  allowed  to  interpret  technical 
words  in  bill  of  sale,  81  C  572 

what  "transit  car"  means  in  sales  slip  of  lum- 
ber, 81  C  576 

antecedent  oral  agreement  admitted  to  show 
meaning  and  contents  of  written  lease,  84  C 
428 
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parol  evidence  as  interpreting  the  reservation 
of  a  right  of  way  in  a  deed,  85  C  190 

in  ambiguous  contract,  parties  may  prove  facts 
and  circumstances  not  inconsistent  with 
writing,  to  show  sense  in  which  writing 
used;  cannot  show  intention  of  parties,  85 
C  283 

parol  evidence  admissible  to  explain  technical 
and  incomplete  terms,  92  C  636 

use  of  parol  evidence  to  make  certain  descrip- 
tion in  deed,  97  C  540 

practical  construction  of  contract  by  parties 
admissible  where  contract  is  ambiguous,  101 
C  594 

extrinsic  evidence  is  admissible  to  explain 
latent  ambiguity,  104  C  318 

that    is,    one   arising    where    language    of 

instrument,  clear  on  its  face,  becomes  doubt- 
ful in  view  of  facts,  104  C  318 
-meaning  of  "store"  and  "garage"  in  lease, 


104  C  318 

extrinsic  evidence  admissible  to  explain  latent 
ambiguity  in  a  contract,  104  C  374 

proper  to  explain  what  "alterations"  are 
meant  in  provision  of  lease  that  on  comple- 
tion of  certain  alterations  rent  should  be 
increased,  104  C  374 

written  authorization  to  automobile  repair- 
man "to  overhaul  completely"  and  furnish 
"everything  new  needed,"  held  obviously 
incomplete  and  explainable  by  parol  evi- 
dence, 104  C  447 

declaration  of  grantor  of  land  where  descrip- 
tion in  deed  is  ambiguous,  112  C  3 

conversation  of  parties  about  "adjustments" 
before  agreement  was  signed  admissible  to 
determine  meaning  of  phrase  in  agreement, 
113  C  535 

conversations  and  letters  before  agreement  en- 
tered into  held  admissible  to  show  meaning 
of  term  in  lease,  114  C  283 

it  is  only  where  words  of  writing  are  ambig- 
uous or  of  doubtful  import  when  read  in 
connection  with  entire  instrument  that  re- 
sort can  be  had  to  evidence  of  acts  of  par- 
ties thereunder  as  aid  in  arriving  at  mean- 
ing by  practical  construction  of  parties,  119 
C  628 

when  words  in  contract  have  technical  mean- 
ing, parol  evidence  by  expert  admissible 
to  show  what  that  meaning  is,  121  C  492 

as  where  term  "stone  masonry  furnished 

but  not  cut"  was  used,  121  C  492 

properly  resorted  to,  to  determine  in  what 
sense  "new"  was  used  in  describing  auto- 
mobile in  warranty  in  insurance  policv,  124 
C  659 

evidence  to  explain  claimed  ambiguity  fruit- 
less if  meaning  of  written  instrument  is 
clear,  127  C  502 
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§  65.  Other     Instances    Where    Parol 

Admissible 

parol,  that  absolute  deed  is  mortgage,  is  ad- 
missible between  parties,  1  R  172,  1  D  139 

covenant,  for  sending  apprentice  beyond 
seas ;  parol  admissible  that  it  was  by  plain- 
tiff's consent,  3  D  126 

delivery  of  deed  on  a  day  different  from  date 
may  be  shown  by  parol,  2  C  469 

parol  agreement  after  written  contract,  admis- 
sible to  show  departure,  3  C  14 

mortgagee's  written  admission  is  explainable 
by  parol,  when,  4  C  254 

parol,  to  show  mistake,  admissible  in  equity, 
6  C274 

fraud,  accident  or  mistake,  6  C  287 

acknowledgment  of  account  current,  by  sign- 
ing, is  not  conclusive,  6  C  477 

parol  admissible  where  writing  constitutes  no 
agreement,  where  it  does  not  alter  or  vary 
the  writing,  7  C  349 

parol  contract  in  pursuance  of  which  writing 
was  given,  is  provable  by  parol,  8  C  12, 
32  C  67,  44  C  18,  45  C  154,  46  C  585,  48 
C  163,  54  C  251,  61  C  482,  62  C  568-571 

stranger  may  adduce  parol,  to  prevent  a  fraud 
on  his  interests,  8  C  117,  11   C  353 

parol  admissible  to  show  different  considera- 
tion from  that  in  deed,  8  C  310,  16  C  387, 
32C69 

extrinsic  evidence  is  admissible  to  show 
death  of  former  distributors,  to  sustain  de- 
cree on  report  of  distributors  by  later  ap- 
pointment, 9  C  230 

parol  admissible  to  contradict  receipt,  9  C  406 

parol  admissible  to  rebut  contract  implied 
from  blank  indorsement,  11  C  212,  16  C 
224 

license  by  grantee  to  grantor  at  time  of  deed, 
to  enter  and  remove  his  property,  may  be 
shown  by  parol,  11  C  528 

parol  admissible  to  show  that  contract  of 
mortgage  was  converted  into  absolute  deed 
by  fraud,  15  C  586 

parol  admissible  as  to  situation  of  parties,  ob- 
ject and  consideration,  17  C  205 

parol,  that  land  fell  short  of  estimate  in  writ- 
ten contract,  admissible,  17  C  584 

premium  note  to  be  construed  with  reference 
to  company's  charter  and  by-laws,  22  C  143 

parol  admissible  to  show  that  insurance  com- 
pany treated  insureds  as  joint  owners,  22 
C  584 

agreement  that  note  should  be  paid  in  labor, 
admissible  against  assignee  for  what  pur- 
pose, 23  C  79 

assignee  secured  by  mortgage  is  unaffect- 
ed by  same,  as  far  as  executory,  23  C  79 

parol,  of  notice  of  equity  of  redemption  at 
administrator's    sale,    admissible,   23    C   122 

bill  to  correct  mistake  in  deed ;  letters  with 
no  allusion  to  subject  of  mistake,  admissi- 
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ble  to  show  that  incumbrance  was  forgot- 
ten, 23  C  540 

parol,  admissible  to  show  absolute  deed  was 
made  under  contract  to  receive  in  trust,  to 
sell  and  account  for  proceeds,  26  C  374 

parol,  admissible  to  apply  instrument  to  its 
proper  subject  matter,  28  C  315,  405,  32  C 
487 

that   award   embraced   subject   matter   of 

present  suit,  28  C  315 

whether  absolute  deed  may  be  shown  by  parol 
to  have  been  intended  as  a  mortgage, 
quaere,  30  C  35 

parol  inducement  to  written  proposals  accept- 
ed, admissible,  34  C  76 

parol  admissible  to  show  agreement  of  holder 
of  accommodation  paper  to  look  to  his  as- 
signor only,  35  C  373 

four  cases  in  which  antecedent  agreement 
may  be  shown  by  parol,  between  indorser 
and  indorsee,  38  C  18 

first,    relation    of    principal    and    agent; 

second,  that  note  was  indorsed  for  special 
purpose  and  in  trust ;  third,  relation  of  prin- 
cipal and  surety  and  that  indorsement  was 
for  accommodation;  fourth,  equity  arising 
from  antecedent  transaction,  38  C  18 

antecedent  agreement  equivalent  to  restricting 
signature  to  accommodation  indorser,  prov- 
able by  parol,  39  C  89 

otherwise,  as  to  subsequent  agreement  to 

same  effect,  39  C  89 

contract  to  endeavor  to  organize  company, 
and  use  certain  patents;  parol,  admissible 
that  patents  were  worthless,  39  C  304 

contract  to  convey ;  release  deed ;  bill  for 
specific  performance;  parol  de  reasons  for 
giving  release  deed,  admissible,  39  C  433 

parol  admissible  that  town  vote  de  "second 
mortgage"  bonds  applied  in  fact  to  third 
mortgage,  41  C  235 

parol  admissible  that  goods  charged  to  A 
were  sold  on  credit  of  company,  for  which 
A  was  agent,  44  C  186 

that    company    received    the    goods    and 

credited  plaintiff  for  them,  44  C  186 

parol  admissible  to  prove  consideration  for 
written  order,  none  being  expressed ;  also 
to  prove  that  it  had  not  been  paid,  44  C 
267 

declarations  contradicting  bill  of  sale  to  third 
person,  admissible  in  behalf  of  one  not  af- 
fected by  writing,  46  C  64 

parol  admissible  to  show  that  former  recov- 
ery was  for  obstructing  same  right  of  way 
now  in  suit,  46  C  225 

to  show  malice  and  knowledge  in  second 

obstruction,  46  C  226 

mistake  in  date  of  certificate  of  builder's  lien 
may  be  shown  by  parol,  when,  47  C  84 

probate  record  approving  will  is  not  conclu- 
sive as  to  domicil  of  deceased,  48  C  173 


authority  to  clerk  of  street  commissioners  to 
file  lien  for  benefits  may  be  shown  by  parol, 
48  C  576 

parol,  of  transaction  underlying  the  giving  of 
a  bond  is  admissible  where  attempt  is  made 
to  fraudulently  collect  by  suit,  49  C  98 

generally  the  rules  excluding  parol  evidence 
give  way  to  prove  fraud,  49  C  98 

party  may  show  that  affidavit  in  his  name 
was  not  his  in  fact,  51  C  130 

parol,  admissible  to  prove  the  terms  under 
which  note  was  delivered ;  such  evidence 
does  not  contradict  or  vary  terms  of  the 
note,  54  C  250 

an  actual  consideration  different  from  that 
stated  in  a  deed  may  be  shown  by  parol, 
59  C  135 

presumption  of  resulting  trust  may  be  sup- 
ported by  parol,  59  C  196 

evidence   of   understanding  of   parties    at 

time  of  transaction  admissible,  59  C  199 

parol  evidence  of  what  was  in  issue  in  former 
case,  admissible,  60  C  160 

parol  agreement  restricting  use  of  deeded 
premises  de  sale  of  liquor,  as  part  of  con- 
sideration for  deed,  admissible,  61  C  482 

parol  admissible  to  show  true  relation  be- 
tween several  parties  bound  by  written  ob- 
ligation, 62  C  459 

facts  thus   shown   are   not  a  part  of  the 

contract  but  wholly  collateral,  62  C  459 

parol,  admissible  where  instrument  is  given 
in  performance  of  prior  contract  and  is 
not  itself  the  entire  contract,  62  C  568 

parol  testimony  is  admissible  to  prove  mis- 
take in  writing  as  basis  for  reformation,  64 
C  29,  75  C  455 

where  writing  is  given  merely  in  part  execu- 
tion of  oral  agreement,  this  may  be  proved, 
64  C  327,  75  C  459 

or  where  the  writing  is  incomplete,  73  C 

118 

parol  admissible  to  prove  agreement  suspend- 
ing or  postponing  effect  of  writing,  64  C 
328,  78  C  319 

parol  admissible  to  prove  fraud  as  to  contract, 
66  C  400,  70  C  139,  75  C  455,  86  C  252 

issue  involved  in  another  action  may  be 
shown  by  parol,  68  C  473 

parol  admissible  to  prove  delivery  on  condi- 
tion, 71  C  742,  72  C  238 

if  court  requires  special  contract  of  indorse- 
ment to  be  written  into  blank  indorsement 
on  note  pleaded,  proof  is  thereby  restrict- 
ed, 73  C  104 

custom  known  to  parties,  not  contradicting 
writing,  may  be  shown,  73  C  118,  77  C  565 

issues  involved  in  judgment  not  contradicting 
the  record  may  be  proved  by  extrinsic  evi- 
dence, 74  C  567,  79  C  675 

written  authority  for  rendition  of  services 
does  not  preclude  proof  that  services  were 
rendered  before  it  was  given  or  that  writ- 
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ing  merely  states  an  antecedent  agreement 
as  to  them,  78  C  338 

parol  admissible  to  prove  that  contract  is  a 
mere  pretense,  79  C  419 

parol  admissible  to  prove  agreement  pursuant 
to  which  deed  is  given,  81  C  433 

in  adverse  possession,  conduct  of  parties,  be- 
fore and  after  execution,  not  necessarily 
controlled  by  legal  effect  of  deed,  81  C  546 

purpose  of  executing  instrument  may  be 
shown  by  parol,  81  C  711 

can  consider  all  circumstances  to  determine 
as  between  mortgage  and  conditional  sale, 
81  C  711 

oral  evidence  showing  grounds  on  which  one 
claimed  to  own  property  admitted ;  does  not 
vary  writing,  82  C  220 

parol  evidence  that  one  was  misled  as  to  pay- 
ments on  real  estate  admitted,  82  C  383 

oral  evidence  admissible  to  show  subsequent 
agreement,  82  C  427 

admitting  oral  evidence  as  to  contents  of  cash- 
book  not  reversible  error,  82  C  441 

oral  evidence  can  show  two  agreements  part 
of  the  same  transaction,  82  C  479 

real  consideration  of  deed  or  contract  can  be 
shown  by  parol,  82  C  479 

oral  agreement  within  Statute  of  Frauds  ad- 
missible to  show  services  were  not  regarded 
as  gratuitous,  83  C  35 

oral  evidence,  not  admissible  under  Statute  of 
Frauds,  can  be  received  to  show  circum- 
stances leading  up  to  writing  of  letters 
which  took  the  contract  out  of  the  statute, 
85  C  421 

statements  at  time  lease  is  made  admitted  on 
question  of  tenants'  exposing  goods  under 
leaky  roof  which  landlord  was  bound  to 
repair,  86  C  8 

proof  of  title  by  deed  does  not  apply  when 
question  of  title  arises  incidentally;  oral 
evidence  allowed,  86  C  265 

if  corporate  records  do  not  show  mortgage, 
other  evidence  admissible,  86  C  548 

parol  evidence  admissible  to  show  situation 
of  parties  and  circumstances  attending  a 
memorandum  under  the  Statute  of  Frauds, 
87  C  91 

parol  evidence  admissible  to  rebut  inference 
of  a  gift  arising  from  relation  of  husband 
and  wife,  and  to  establish  implied  trust,  89 
C  243 

oral  agreement  of  method  to  carry  a  contract 
into  effect,  admissible,  90  C  317 

subsequent  oral  agreement  admissible  to  show 
what  were  "first  orders  to  responsible 
firms,"  90  C  317 

oral  evidence  of  a  practice  in  the  militia 
harmless,  91   C  432 

evidence  of  statements  made  when  written 
guarantee  given,  admissible,  92  C  278 
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parol  evidence  admissible  to  show  whether 
a  letter  contained  all  the  terms  of  ante- 
cedent  contract,   92   C   420 

parol  evidence  admissible  to  show  a  cellar  in 
a  tenement  was  appurtenant  to  the  rooms 
though  not  mentioned  in  the  lease,  92  C  698 

deed  absolute  on  its  face  may  be  shown  by 
parol  to  be  given  as  security,  93  C  61 

to  determine  ownership,  oral  agreement  be- 
tween parties  and  money  contributed  to  the 
project  may  be  shown,  93  C  107 

parol  evidence  admissible  to  show  real  party 
in  judgment,  93  C  166 

parol  evidence  admissible  to  vary  nonnegotia- 
ble  bill  of  exchange,  93  C  391 

true  consideration  of  written  instrument  may 
alwavs  be  shown,  though  it  is  under  seal,  97 
C  193 

so  deed  may  be  shown  to  be  a  mortgage, 

though  absolute  in  form,  97  C  196 

parol  evidence  is  admissible  to  supplement 
writing  which  shows  upon  its  face  it  is  not 
a  complete  agreement,  97  C  381 

parol  evidence  admissible  to  show  whether 
one  who  signed  his  own  name  to  note  did 
it  in  representative  capacity,  98  C  787 

whether   such   evidence   would  have  been 

admissible  de  innocent  purchasers,  quaere, 
98  C  791 

evidence  of  subsequent  oral  agreement  admis- 
sible, though  it  alters  effect  of  original  con- 
tract, 100  C  428 

maker  of  note  may  prove  later  promise  to 

extend  time  of  payment,  100  C  428 

understanding  of  parties  to  sale  of  lands  that 
one  month  lease  of  greenhouse  was  too  in- 
significant to  regard,  may  be  shown,  101  C 
505 

consideration  for  deed  may  be  shown,  101  C 
603 

admissible  to  supplement  writing  which,  on  its 
face  does  not  embody  entire  agreement,  104 
C  366 

admissible  to  prove  that  parties  did  not  in- 
tend writing  to  embody  entire  agreement, 
104  C  366 

evidence  of  extrinsic  circumstances  admissible 
to  explain  contract  partly  written  and  part- 
ly oral,   104  C  645 

evidence  admissible  to  show  contract  based 
on  fraud,  illegality  or  mistake,  or  that  it  is 
incomplete;  but  not  to  change  or  modify 
it,  106  C  468 

where  part  of  contract  is  in  writing  and  part 
oral,  latter  may  be  proved  by  independent 
evidence,  106  C  677 

existence  of  complete  written  contract  cov- 
ering certain  work  does  not  preclude  oral 
evidence  that  this  work  was  part  of  larger 
contract,  106  C  677 

whether  prior  negotiations  merged  in  written 
agreement  depends  largely  on  intent  of 
parties,  107  C  612 
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where  wife,   signing  agreement  as   agent 

of  husband,  stated  it  was  not  to  be  effective 
unless  approved  by  him,  his  approval  is  nec- 
essary, 107  C  612 

agreement  to  make  absolute  deed  instead  of 
mortgage  may  be  proved  by  parol,  109  C 
521 

where  only  portion  of  agreement  within  stat- 
ute is  fully  performed,  collateral  part  of 
agreement  may  be  shown  by  parol,  109  C 
521 

rule  not  applicable  where  prior  negotiations 
are  resolvable  into  two  separate  agreements 
only  one  of  which  is  reduced  to  writing,  109 
C  593 

parol  agreement  to  return  price  of  stock 

if  buyer  dissatisfied  and  written  agreement 
as  to  how  stock  of  corporation  should  be 
voted  by  its  owners  and  for  employment  of 
purchaser,  109  C  593 

rule  of  exclusion  does  not  apply  where  orig- 
inal contract  was  verbal  and  entire  and 
part  only  of  it  reduced  to  writing,  110  C 
49 

particularly  when  verbal  terms  not  incon- 
sistent with  writing,  110  C  49 
-intentions  of  parties  for  trier  to  determine 


from  circumstances,  conduct  and  language, 

110  C  49 

rule  and  its  exceptions  discussed  and  ex- 
plained,  111    C  342 

question  is  one  of  intent  sought  in  lan- 
guage and  surrounding  circumstances  and 
rule  applies  where  law  implies  a  term,  as 
that  work  is  to  be  done  in  reasonable  time, 

111  C  342 
-but  where  time  is  fixed  to  finish  building 


but  contract  is  silent  as  to  beginning  work, 
law  makes  no  implication  and  parol  agree- 
ment as  to  this  held  admissible,  111   C  342 

instances  of  admissible  parol  agreements,  111 
C346 

where  conditional  sale  contract  was  complete 
in  itself,  contemporaneous  agreement  of 
vendor  to  turn  over  insurance  for  certain 
stolen  parts  when  received  held  enforceable, 
111  C  544 

parol  evidence  to  show  that  conditional  bill 
of  sale  was  not  intended  to  warrant  title  to 
automobile  admissible,  111   C  572 

oral  agreement  by  defendant  to  find  purchaser 
for  property  or  buy  it  himself,  admissible 
though  he  signed  written  contract  of  pur- 
chase, 112  C  307 

letter  stating  prices  for  excavation  work,  with 
acceptance,  held  not  intended  to  embody  all 
terms  of  agreement,  113  C  734 

hence  oral  agreement  as  to  way  work  was 

done  might  be  shown,  113  C  734 

parol  evidence  admissible  to  show  that  pur- 
ported sale  of  automobile  and  conditional 
sale  back  were  really  a  mortgage,  117  C 
270 


offer  to  prove  knowledge  on  part  of  agent  of 
illness  of  applicant  for  insurance  for  pur- 
pose of  creating  waiver  or  estoppel,  not  vio- 
lation of  parol  evidence  rule,  118  C  538 

in  written  lease  tenant  covenanted  to  leave 
premises  in  as  good  condition  as  same  are 
or  shall  be  put  in  by  lessor ;  no  covenant  for 
tenant  to  repair,   119  C  398 

whether  tenant  could  prove  oral  agree- 
ment by  landlord  to  replace  floor  of  porch 
depended  on  whether  parties  intended  writ- 
ten lease,  subsequent  to  agreement,  should 
embody  entire  agreement,  119  C  398 

portions  of  entire  agreement  not  contained  in 
the  writing,  when  it  appears  that  only  part 
of  it  was  intended  to  be  reduced  to  writing, 
or  a  separate  contemporaneous  agreement, 
may  be  proved  by  parol,  120  C  230 

oral  modification  of  written  contracts ;  rule 
against  admission  of  parol  evidence  does 
not  apply  to  establishment  of  agreement 
subsequent  to  time  instrument  was  executed, 
though  such  agreement  changes  writing,  120 
C  568 

such   parol   evidence   does   not  controvert 

original  agreement  but  shows  parties  have, 
for  consideration,  modified  it,  120  C  568 

in  absence  of  statutory  restrictions,  written 
lease  may  be  subsequently  modified  as  to 
amount  of  rent,  by  oral  agreement ;  parol 
evidence  rule  not  violated,  120  C  568 

where  loan  is  made  to  one  and  another  gives 
note  and  mortgage  to  secure  it,  latter  are 
not  integration  of  loan  agreement  because 
parties  are  different,  120  C  621 

unless  prevented  by  Statute  of  Frauds,  written 
contract  may  ordinarily  be  modified  by  parol 
agreement  after  its  execution,  121  C  182 

■ and  fact  that  contract  contained  provision 

that   no   change   should  be  made  in   it  ex- 
cept   in    writing   nil    sig.,    if   circumstances 
indicated  that  this  provision  was  waived,  121 
C  182 
-and  such  waiver  arises  out  of  the  parol 


modification,   121   C  183 

quitclaim  deed  may  be  shown  by  parol  evi- 
dence to  have  been  given  to  secure  per- 
formance of  agreement,   122  C  26 

parol  not  admissible  to  vary  terms  of  deed 
but  may  be  received  to  show  use  that  was 
to  be  made  of  it,  126  C  392 

parol  evidence  to  show  whether  transfer  of 
property  was  with  intent  to  make  testamen- 
tary disposition  of  it,  is  not  to  vary  terms  of 
instrument  but  to  establish  underlying  ille- 
gality, 127  C  161 

§  66.  Documentary  Evidence 

§  67.  In    General;    Introduction;    Au- 
thentication 

should  be  proved,  if  possible,  by  attesting  wit- 
nesses,  1  R  502 
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purporting  to  be  signed  by  party,  inadmissible 
against  him  without  proof  of  genuineness  of 
signature,  2  R  117,  300 

must  be  produced,  where  right  of  recovery  de- 
pends upon  it,  2  R  199 

if  lost,  clear,  precise  evidence  of  contents 

required,  2  R  199 

official  character  of  foreign  notary  is  proved 
by  seal,  2  R  274 

execution  title  is  how  proved,  2  R  521 

a  writing  declared  on,  must  be  proved  as  laid 
2  C  413 

handwriting  may  be  proved  in  what  ways,  9  C 
59 

an  unsigned  account  in  party's  handwriting 
is  sufficiently  authenticated,  10  C  268 

fact  of  the  existence  of  a  note  is  provable 
without  producing  note,  12  C  391 

copy  of  record  of  ancient  survey  must  be  ac- 
companied with  what  proof,  13  C  315 

execution  and  delivery  of  writing  must  be 
proved  by  parol,  14  C  22 

books  of  party  should  be  corroborated,  how, 
15  C  12 

evidence  of  contents  of  shopbooks  inadmissi- 
ble without  reason  for  their  nonproduction, 
15  C  73 

decree  in  legal  form  is  complete  evidence  of 
its  own  validity,  16  C  131 

party  offering  letter  makes  the  whole  letter 
evidence,  19  C  19 

parol,  of  contents  of  old  records  supposed  to 
be  lost,  admissible  to  prove  ancient  grant, 
26  C  355 

copies  of  probate  records  certified  by  judge 
only,   inadmissible,  26   C  425 

meaning  of  "credible  witness"  within  statute, 
26  C  425 

map  of  deceased  surveyor  in  no  way  authen- 
ticated,  inadmissible,  27  C  79 

map  drawn  from  hearsay  and  authenticated 
by  witness  is  admissible  as  explanatory  of 
localities,  33  C  268 

signature  used  as  genuine  must  be  first  proved 
to  be  so,  36  C  222 

signature   by   another   party    inadmissible 

as  comparison,  36  C  222 

nor  is  a  disputed  signature  admissible  for 

comparison,  36  C  222 

even  on  cross-examination  of  expert,  36  C 

222 

notary's  seal  on  proper  instrument  is  suffi- 
cient evidence  of  his  official  character,  38  C 
232 

unauthenticated  document  purporting  to  be  a 
copy  of  foreign  marriage  record,  inadmis- 
sible in  prosecution  for  bigamy,  40  C  147 

Act  of  Congress  requiring  stamps  on  instru- 
ments to  make  them  admissible,  applies  only 
to  federal  courts,  40  C  330 

telegram  in  disputed  handwriting,  taken  from 
files  of  office,  inadmissible  without  further 
proof  of  its  execution,  40  C  369 

897 


§  67  Evidence 


original  court  files  should  be  proved  by  legal 
custodian,  43  C  198 

if  offered  merely  to  show  their  existence. 

anv  satisfactory  evidence  of  identity  will 
suffice,  43  C  198 

attested  copy  of  vote  of  school  district  meet- 
ing imports  verity  only  as  to  matters  on 
which  meeting  could  lawfully  act,  44  C  160 

if  vote  be  void,  as  for  lack  of  a  warning, 

it  is  inadmissible,  44  C  159 

almanac  admissible  to  show  time  sun  set,  in 
cases  of  burglary,  47  C  180 

bond  for  costs  drawn  up  in  form  after  suit  on 
it  has  been  brought,  is  admissible,  48  C  380 

such  document  is  a  record  importing  ab- 
solute verity,  48  C  381 

certificate  of  marriage  is  an  original  document 
in  this  State,  52  C  525,  61  C  507 

need  not  be  authenticated  as  a  copv,  52  C 

525,  61  C  507 

where  part  of  letter  is  admissible  and  part 
inadmissible,  it  must  be  offered  in  part, 
55  C  343 

if  offered  as  a  whole  the  letter  is  properly 

excluded,   55   C   343 

extract  from  marriage  register  of  a  parish  in 
Ireland  properly  rejected,  as  not  showing 
that  it  was  duly  entered  by  an  officiating 
clergyman,  or  that  he  was  duly  authorized 
to  perform  ceremony  and  required  to  keep 
a  record,  61  C  507 

where  witness  has  denied  a  signature,  wheth- 
er the  court  may  require  him  to  write  his 
name  in  open  court  for  comparison,  quaere. 
62  C  515 

inclined  to   opinion  that   court  had   such 

power  in  its  discretion,  62  C  515 

but  where  disputed  writings  were  so  fad- 
ed that  they  could  not  be  seen  by  a  jury. 
held  not  a  case  for  such  an  order,  62  C  515 

an  account  book  is  "laid  in"  when  identified 
and  marked  as  an  exhibit,  63  C  311 

but  such  laying  in  is  not  an  offering  of 

all  the  entries,  unless  such  was  the  intention 
of  counsel,  63  C  311 

memoranda  of  dates  made  by  deceased  on  let- 
ters offered,  held  sufficient  prima  facie  proof 
of  authenticity,  63  C  414 

annual  report  of  burgesses  to  borough  meet- 
ing admitted,  where  signed  by  all  but  one, 
attested  and  accepted  by  meeting,  though  no 
record  of  adoption  appears,  66  C  427 

documents  obtained  by  trespass  on  premises 
of  accused,  admissible  even  in  criminal  trial, 
67  C  290 

demand  to  produce  document  does  not  make  it 
evidence;  if  party  calling  for  it  puts  in 
only  part,  other  party  should  put  in  what  it 
desires,  in  proper  order,  68  C  475 

discretion  of  court  as  to  permitting  expert  to 
give  conclusions  and  schedules  drawn  from 
voluminous  accounts,  71  C  629 
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-on  demand,  books  must  be  produced,  71  C 


629 

plan,  thirty-  years  old,  produced  from  proper 
custody,  as  proving  itself,  72  C  225 

ancient  document  as  proving  itself,  72  C  232, 
74  C  374 

party  cannot  prevent  production  of  document 
by  handing  it  to  his  attorney,  72  C  693 

preliminary  proof  requisite,  73  C  347,  588 

production  of  document  from  natural  deposi- 
tory and  proof  of  signature  of  one  witness 
as  proving,  73  C  587 

proper  authentication  of  record  of  foreign 
court ;  improper  statements  therein,  hear- 
say ;  attest  "a  true  copy,"  enough ;  tran- 
script of  record  admissible  as  whole ;  omis- 
sion of  part;  objections  should  go  to  use  of 
evidence  contained  in  it,  73  C  588,  602 

admitting  without  cross-examination,  73  C  588 

on  cross-examination,  74  C  700 

interlineations  will  not  prevent  document  be- 
ing regarded  as  original,  73  C  588 

failure  to  affix   revenue   stamp  to  lease  does 

not  render  it  inadmissible,  73  C  665 
proof  by  one  familiar  with  handwriting,  74  C 

374 
if   paper    is    executed   in   duplicate,    either   is 

the  original,  74  C  463 
admission  of  copv,  75  C  529,  77  C  559,  78  C 

211 

preliminary  proof;  comparison,  73  C  588 

where  assignment  of  judgment  is  filed  in 

foreign  court;   comparison,  73  C  587 

-that  other  memoranda  are  on  copy  and  all 


parts  of  record  of  which  it  forms  a  part 
are  not  included  of  no  consequence,  73  C 
587 

— of  deeds  of  third  parties,  78  C  107 
-of    written    acknowledgment    of    debt    of 


intestate  barred  by  statute,  80  C  414 
title  to  land  should  be  proved  by  documentary 

evidence,  78   C   110 
failure  to  produce,  without   sufficient   reason, 

permits  inference  that  it  is  unfavorable  to 

party  withholding  it,  79  C  19 

court  may  order  opponent  to  produce  paper 
already  in  court ;  effect  of  production ;  re- 
port of  accident  made  to  railroad  by  its 
servant,  79  C  116 

incorporating  other  papers  by  reference,  80 
C  414 

written  entry  should  be  offered  in  evidence ; 
reading  it  merelv  makes  it  oral  evidence,  80 
C  493 

proof  of  contents  of  lost  letters  important  to 
determine  their  authenticity,  81  C  638 

tax  list  signed  by  a  mark  under  oath  admis- 
sible, though  assessor  has  forgotten  as  to 
oath.  81  C  639 

certificate   is   prima   facie   evidence  of  its 


truth,  81  C  638 


[Conn  Dig] 


ancient  public  documents  coming  from  proper 
custody  prove  themselves,  84  C  571,  88  C 
515 

subsequent  facts  may  make  a  written  docu- 
ment admissible  if  it  was  not  so  originally, 

85  C  18 

loose  sheet  containing  transcript  of  page  in 
time  book  not  a  copy;  when  it  may  be,  85  C 
18 

material  alteration  after  delivery  of  an  instru- 
ment prevents  it  being  adduced  in  proof  of 
facts,  85  C  680 

inserting  "Mrs."  before  name  held  mate- 
rial, 85  C  680 

where  court  has  standard  of  comparison  and 
evidence  of  persons  familiar  with  the  writ- 
ing, not  error  to  find  who  wrote  address, 

86  C  261 

court  first  passes  on  admissibility,  88  C  371 

letters  to  prove  market  for  goods,  not  ad- 
missible unless  authenticated,  89  C  255 

letter  partly  admissible,  partly  not,  how  treat- 
ed, 90  C  131 

cannot  show  that  one  did  not  read  what  he 
signed,  90  C  624 

agreement  in  writing  providing  that  it  shall 
not  be  used  as  evidence  of  admission  or 
waiver  can  afterwards  be  admitted  by  con- 
sent, 90  C  669 

a  writing  not  identified  by  witness  can  be 
excluded,  90  C  676 

written  receipt  may  be  contradicted  or  ex- 
plained by  oral  evidence,  91  C  1 

will  thirty  years  old  proves  itself,  when,  91  C 
265 

not  necessary  to  prove  signatures  of  ancient 
document,   91    C  265 

in  libel,  no  need  to  introduce  writing  that  is 
admitted,  91  C  431 

preliminary  proof  not  restricted  to  proof  of 
signature,  92  C  297 

order  may  be  authenticated  by  other  evidence 
though  signed  with  rubber  stamp,  92  C 
297 

declaration  to  witnesses  that  signature  already 
made,  is  that  of  testator,  93  C  53 

facts  to  be  set  up  by  proponents  of  alleged 

will,  93  C  53 

standard  scientific  treatises  may  be  used  in  ar- 
gument, 96  C  250 

birth  certificate  of  foreign  State,  how  to  be 
authenticated  to  be  admissible,  99  C  267 

discretion  of  trial  court  in  ordering  production 
and  permitting  inspection  of  documentary 
evidence,  104  C  508 

ancient  documents  more  than  thirty  years  old 
and  in  proper  custody  prove  themselves ; 
deed  dated  1854  and  map  1827.  105  C  366 

exclusion  of  letter  not  reviewable  on  appeal 
unless  marked  for  identification  and  printed 
in  record,  105  C  539 

bill  for  repairs  not  admissible  without  sup- 
porting proof,  106  C  254 


Evidence  §  67 

printed  copy  of  testimony  of  witness  in  an- 
other case;  form  of  offer,  111  C  503 

"ancient  deeds,"  more  than  thirty  years  old, 
require  no  proof  by  testimonial  evidence, 
112  C  152 

to  secure  review  of  the  exclusion  of  a  docu- 
ment it  should  be  marked  for  identification, 
112  C  421 

books  of  record  of  public  utilities  commission 
as  public  documents ;  secretary  may  au- 
thenticate copies  of  its  orders  and  regu- 
lations, 113  C  416 

right  of  court  during  trial  to  require  party 
or  counsel  to  produce  document  for  inspec- 
tion, 114  C  165 

discretion  of  court  to  grant  or  deny  mo- 
tion, 114  C  165 

may  be  denied  where  it  amounts  to  mere 

fishing  expedition  or  to  prolonging  or  post- 
poning trial  with  great  inconvenience  and 
expense  to  parties,  114  C  171 

decree  of  foreign  court  can  be  proved  only 
by  copy  of  entire  decree,  117  C  266 

where  street  railway  company  produced  in 
court  report  made  by  its  motorman  and 
plaintiff  demanded  possession  before  any 
evidence  was  offered,  it  should  not  have 
been  submitted  to  inspection  of  plaintiff, 
particularly  as  no  authority  of  motorman 
to  make  it  had  been  shown,  118  C  276 

proper  way  to  prove  deed  is  by  subscribing 
witnesses,  119  C  282 

copy  of  inventory  filed  in  court  in  insolvency 
proceedings  and  lost,  properly  received 
without  being  sworn  to  as  required  by  rules 
as  to  lost  pleadings,  121  C  83 

marking  a  writing  for  identification  necessary 
to  present  its  exclusion  for  review,  123  C 
51 

original  deeds,  unless  merely  collateral  to  is- 
sue or  admissible  as  ancient  deeds,  must  be 
proved  by  direct  testimony  unless  it  be 
shown  that  such  evidence  not  available,  126 
C  365 

whether  to  admit  voluminous  records  as  a 
whole,  though  they  included  many  irrele- 
vant items,  a  matter  of  discretion,  127  C  547 

that  defendants  not  present  when  records 

were  made  or  were  not  parties  to  them, 
nil  sig. ;  entries  were  evidence  of  transac- 
tions they  set  forth,  127  C  547 

admission  of  documentary  evidence  does  not 
violate  constitutional  requirement  that  an 
accused  has  a  right  to  be  confronted  by  wit- 
nesses against  him,   127  C  599 

having  inadmissible  book  marked  for  identi- 
fication and  showing  it  to  witnesses  to  iden- 
tify part  of  writing  as  theirs  held  not  ground 
for  new  trial  where  trial  court  instructed 
jury  to  disregard  the  matter  altogether,  128 
C  172 
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§  68  Evidence 

§  68.  Public    or    Official    Records    and 

Reports 

§  68(1).  In  General 

record  of  baptism  by  minister  since  deceased 

is  evidence  of  the  fact,  2  R  100 
statutes   not   printed   by   public  authority   not 

evidence,  2  R  250,  300 

copy  of  certificate  of  survey  attested  by  regis- 
ter, inadmissible  to  prove  title,  3  D  490 

proof  of  appointment  of  highway  committee 
must  accompany  evidence  of  layout,  3  C  95 

entries  of  town  clerk  are  inadmissible  to  show 
priority  in  delivery  of  two  deeds,  4  C  255 

post-office  records  admissible  to  prove  non- 
receipt  of  letter,  as  tending  to  show  it  had 
never  been  mailed,  7  C   107 

when  conveyances  may  be  proved  bv  copies 
of  records'.  18  C  311 

town  clerk's  record  conclusive  and  not  to  be 
collaterally  attacked,  20   C  590 

certificate  of  town  clerk  as  to  what  registry 
list  shows,  is  not  evidence,  21  C  112 

due  appointment  of  land  appraisers  must  be 
shown  by  record,  23  C  208 

record  of  notary's  appointment,  admissible  to 
prove  his  official  character ;  deposition  ac- 
companied bv  such  certificate,  admissible, 
38  C  232 

record  of  doings  of  common  council  is  alone 
admissible  to  prove  agreement  with  council, 
40  C  104 

certificate  of  appointment  as  member  of  school 
committee  irregular  in  form,  admissible  to 
show  character  in  which  he  acted,  41  C  442 

return  under  United  States  statute  and  pay- 
ment of  tax  held  evidence  of  intent  to  sell 
intoxicating  liquors,   50  C   102 

and  admissible  in  prosecution  for  illegal 

selling,  50  C  102 

report  of  commissioners  on  estate  admissible 
to  show  necessity  of  using  property  for 
debts  and  amount  of  debts,  52  C  439 

in  absence  of  records,  the  existence  and  limits 
of  a  school  district  may  be  shown  by  pre- 
scription,  54  C  74 

marriage  certificate  is  admissible  in  prosecu- 
tion for  nonsupport,  57  C  537 

when  an  abbreviation  is  common  and  can  nat- 
urallv  be  understood  it  is  no  objection,  61  C 
C  507 

a  marriage  certificate  signed  by  personal 

name  with  words  "M  of  Gospel"  held  ad- 
missible to  prove  marriage,  61  C  507 

order  of  railroad  commissioners  inadmissible 
between  other  parties.  62  C  541 

record  of  board  of  aldermen  as  to  acceptance 
of  report  of  investigating  committee  held 
public  document,  64  C  237 

certificate  of  organization  of  corporation  as 
evidence,  66  C  21 
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registry  list  is  evidence  of  domicil  and  the 
checking  thereof  of  fact  of  voting,  67  C 
459 

certificate  of  public  officer,  under  seal,  as  to 
contents  of  record  inadmissible,  67  C  459 

how  determined,  whether  ancient,  unat- 
tested documents  are  original,   67  C  459 

check  and  registry  lists  as  proving  domi- 
cil, 67  C  459 

in  action  by  trustee  in  insolvency  on  stock 
subscription,  inventory,  and  commissioners' 
report  on  file  as  proving  liability,  71  C  219 

reports  of  selectmen  admissible  against  town, 
72  C  561 

if  recording  body  is  without  jurisdiction,  rec- 
ord is  mere  hearsay,  73  C  359 

admissibility  of  certificate  of  public  officer  of 
foreign  State  as  to  incorporation  in  that 
State,  73  C  379 

whatever  public  officer  should  include  in  rec- 
ord becomes  admissible,  74  C  715 

certified  copy  of  records   of  registrar  of 

vital  statistics  to  prove  age,  74  C  715 

certified  copy  of  record  of  deed;  impossibility 
of  production  of  original ;  as  prima  facie 
proof  of  due  execution;  deeds  in  claim  of 
title,  75  C  68,  78  C  106 

admissibility  of  records  of  weather  bureau 
to  prove  weather  at  a  distance  from  its  sta- 
tion, 75  C  176 

abstract  of  tax  list,  76  CI 74 

record  of  public  acts  kept  by  secretary  of 
state  as  evidence  as  to  existence  of  statute, 
77  C  257.  79  C  141 

record  of  town  meeting  as  evidence  of  propo- 
sition submitted  thereat ;  to  be  read  in  con- 
nection with  warning,  78  C  98 

record  of  citv  council  as  evidence  of  its  do- 
ings, 81  C  142 

foreign  will  not  probated  here,  not  admissible 
to  prove  title  to  land,  86  C  699 

where  record  is  produced,-  improper  to  cross- 
examine  as  to  whether  it  did  not  show  the 
particular  act  88  C  656 

commission  of  officer  of  militia  as  evidence  of 
de  jure  holding.  91  C  430 

roster  of  military  company  not  naming  first 
lieutenant  as  evidence  of  vacancy,  91  C  430 

failure  to  give  full  name,  91  C  440 

marriage  record  admissible  to  prove  legiti- 
macy; also  original  entrv  of  baptism,  93  C 
39 

church  record  admissible  to  prove  marriage, 
baptism,  and  the  like.  93  C  39 

certificate  of  birth  admissible  on  issue  of 
parentage  in  bastardy  case,  93  C  318 

lis  pendens  or  caveat  admitted  as  showing  by 
its  recording  intent  of  party,  97  C  31 

even  though  some  statements  in  it  would 

be  objectionable  as  hearsay.  97  C  31 

land  records  as  constructive  notice;  eviden- 
tial value  limited.  98  C  180 


failure  to  offer  alleged  recorded  deed  in 

evidence,  gives  it  no  probative  force  or  ef- 
fect, 98  C  179 

certificate  of  registrar  of  birth  is  competent 
evidence  of  any  official  fact  therein  stated, 
98  C  541 

admissible  to  prove  the  paternity  of  child 

mentioned  therein,  9S  C  542 

certificate  of  medical  examiner  that  death  was 
suicidal,  admissible  when  it  is  his  official 
duty  to  so  state  his  opinion,  102  C  481 

jury  should  be  cautioned  that  it  repre- 
sents only  the  opinion  of  the  examiner,  102 
C  481 

recorded  birth  certificate  admissible  to  prove 
paternity,   102   C  481 

analysis  of  alcoholic  content  by  state's  chem- 
ists entitled  to  full  credit  though  liquors 
were  destroyed  before  accused  could  pro- 
cure analysis,  103  C  138 

statements  by  public  officials  in  public  records 
for  public  use,  are  admissible,  103  C  511 

copy  of  report  of  state  chemist  de  alco- 
holic content  of  liquor,  103  C  511 

admissibility  of  public  records  in  general,  103 

C  515 
statute   making   copies   of   documents    on    file 

with      Interstate      Commerce     Commission 

prima  facie  evidence  of  what  they  "purport 

to  be,"  104  C  728 

daily  register  of  police  department  kept  by 
chief  of  police,  held  admissible  as  book  en- 
try, if  not  as  public  entry,  to  prove  attend- 
ance of  police  officer,  106  C  506 

perfected  assessment  list  of  town  not  best  evi- 
dence that  particular  assessment  was  prop- 
erly made,  but  if  admitted  without  objection 
may  be  considered,  107  C  133 

report  of  automobile  accident  to  commissioner 
of  motor  vehicles  not  admissible,  as  official 
record  would  be,  107  C  670 

but  where  driver  was  employee  of  de- 
fendant, making  report  of  accident  was 
within  scope  of  his  authority  and  it  is  ad- 
missible on  this  basis,  107  C  670 

rogues'  gallery  photographs  with  number  and 
record  covered,  admissible  for  identification 
purposes,  110  C  55 

record  on  back  of,  not  admissible  to  prove 

person  a  burglar,  110  C  55 

report  of  accident  to  motor  vehicle  commis- 
sioner not  admissible  as  a  report  required 
by  law,  111   C  411 

admissible,  if  at  all,  as  statement  of  agent, 

111  C411 

but   is    not    admissible   to   prove   fact   of 

agency,  111  C  411 

letter  by  clerk  of  police  board  to  city  officials 
that  board  had  retired  officer  admissible  as 
communication  within  scope  of  implied  pow- 
ers of  clerk,  119  C  155 


Evidence  §68(2) 

official  certification  of  fact  drawn  from  public 
record  is  mere  legal  conclusion  or  opinion 
of  officer,  125  C  133 

he  should  copy  record  verbatim  certifying 

that  he  has  done  so  and  that  copy  is  accu- 
rate transcript,   125  C   133 

certificate  by  public  official  is  only  admissible 
as  evidence  of  fact  certified  when  an  express 
authority,  judicial  or  statutory,  for  making 
it  is  shown,  125  C  133 

it  must  also  appear  that  record  made  by 

official  was  of  a  fact  which  it  was  his  duty 
to  ascertain  and  record,  125  C  133,  135, 
139 

document  signed  by  official  of  foreign  state 
certifying  to  date  of  intestate's  birth  and 
properly  authenticated  but  not  purporting 
to  be  copy  of  birth  certificate,  inadmissible, 
125  C  133 

in  absence  of  statute,  no  custodian  has  author- 
ity to  certify  any  less  than  entire  and  literal 
terms  of  original,  125  C  138 

treaty  provision  as  to  admissibility  of  copies 
of  records  of  foreign  nations  does  not  make 
admissible  evidence  which  would  not  other- 
wise be  admissible,  125  C  139 

§  68(2).  Judicial  Records 
record    need    not  be    produced    in    action    on 

promise   to  pay   "the  just  costs,"   K  250 
record   of   previous    testimony,    admissible   in 

another  action ;  but  the  whole  testimony  to 

be  taken  together,  1  R  434 
in  ejectment  by   execution  creditor,  he  must 

prove  the  judgment,  2  R  517 

records  of  foreign  state  court  inadmissible 
to  determine  title  to  land  here,  2  C  627 

judgment  between  strangers  to  the  record  ad- 
missible if  operating  in  rem,  3  C  96 

to  prove  public  right  of  way  where  party 

claims  by  prescription  only,  3  C  96 

relevancy  of  record  in  former  suit  must  ap- 
pear from  record  itself,  3  C  522 

officer's  return  is  prima  facie  evidence  as  to 
strangers,  4  C  94 

approval  of  court  can  be  shown  only  by  of- 
ficial record,  4  C  244 

that  party  "appeared  by  his  attorney"  may 
be  shown  untrue,  by  parol,  4  C  386 

former  judgment  in  which  the  right  in  con- 
troversy is  settled,  is  admissible,  though 
cause  of  action  and  object  be  different,  5  C 
554 

judgment  in  ejectment  against  lessee,  admis- 
sible against  warrantor,  8  C  308 

record  evidence  of  arrest,  trial  and  conviction, 
admissible  to  show  that  complaint  was  pur- 
sued,  11   C  458 

copy  of  assignment  recorded  in  Probate  Court, 
admissible,  15  C  174 

judgment  in  forcible  entry  and  detainer,  ad- 
missible to  show  plaintiff's  possession,  in  ac- 
tion of  assault  and  battery,  18  C  95 
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§68(2)  Evidence 

writ  of  error  is  no  evidence  in  a  different  suit, 
of  the  judgment  rendered,  25  C  185 

verdict  in  criminal  case  is  not  evidence  in  a 
civil  suit,  25  C  185 

certificate   of   recognizance,   to   replevin  writ, 
admissible  as  record,  44  C  469 

not  dependent  on  intent  of  justice  in  sign- 
ing it,  44  C  469 
-only  prima  facie  evidence,  44  C  472 


-opinion  of  court  passing  the  decree  is  not 


conspiracy  to  escape  prison;  homicide;  war- 
rant of  commitment  of  coconspirator  ad- 
missible, 47  C  138 

judgment  in  summary  process  by  A  against 
B  is  conclusive  against  B  and  his  grantees, 
that  B  was  then  holding  as  A's  tenant,  48 
C  22 

also     conclusive     as     to     possession     up 

to  boundary  line,  48  C  23 

judgments  of  courts  of  general  jurisdiction 
cannot  be  collaterally  attacked,  unless  want 
of  jurisdiction  is  apparent  on  face  of  rec- 
ord, 48  C  173 

aliter,  as  to  judgments  of  courts  of  lim- 
ited and  inferior  jurisdiction,  48  C  173 

record  of  judgment  and  of  bond  for  prosecu- 
tion are  distinct  records,  48  C  382 

in  action  for  negligence,  a  judgment  for  dif- 
ferent plaintiff  in  similar  case  is  inadmissi- 
ble, 49  C  228 

admissible  only  as  between  parties  there- 
to and  privies,  49  C  228 

boundaries  of  bay;  line  of  vision  in  dispute; 
record  of  perambulation  and  judicial  de- 
cree, when  irrelevant,  51   C  271-273 

in  suit  for  support  of  pauper,  former  judg- 
ment against  plaintiff  town  in  favor  of  town 
other  than  defendant,  inadmissible,  even  as 
tending  to  prove  a  settlement  in  plaintiff 
town,  51  C  494 

award  of  arbitrators  de  boundary  to  wife's 
land  inadmissible  against  her  where  hus- 
band submitted  question  without  her  knowl- 
edge, 53  C  498 

report  of  committee  under  statute,  admissible 
to  show  condition  of  oyster  bed  at  the  time 
and  two  years  before,  57  C  579 

official  report  of  case  in  Supreme  Court  in- 
admissible to  prove  that  attorney  therein 
named  did  in  fact  appear  and  argue  case, 
58  C  293 

reception  of  deposition  which  had  been  out  of 
hands  of  clerk,  contrary  to  statute,  held  no 
ground  for  new  trial  where  no  harm  done, 
58  C  494 

an  award  in  arbitration  to  which  executors 
but  not  the  legatees,  were  parties,  is  inad- 
missible in  a  suit  against  executors  and 
legatees,  59  C  162 

decree  in  another  suit  is  admissible  against 
party  on  probate  appeal,  60  C  159 

though   such  person  was  not  a  party  of 

record  in  previous   suit  but  was  an  actual 
party  in  privity  with  executor,  60  C  159 
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admissible,  60  C  160 
officer's    return    admissible    to    prove    attach- 
ment; does  not  affect  question  that  suit  was 
between  other  parties,  62  C  313 

evidential    effect    of    probate    of    will,    67    C 

90 
how  record  of  foreign  court  should  be  certi- 
fied ;  its  contents ;  insolvency  proceedings,  69 

C  493 
docket  entries,  a  record ;  abbreviations,  69 

C  493,  75  C  611 
official  stenographer's  notes  of  charge  of  court 

may  be  used  to  show  issues  determined  by 

judgment,  74  C  568 
stenographer's  notes  of  testimony  in  previous 

trial,  74  C  694 

record  of  bankruptcy  to  prove  insolvency  of 
bankrupt  some  time  before  adjudication,  80 
C  566 

insolvency  proved  by  probate  records  can- 
not be  shown  by  statements  made  to  ad- 
ministrator, 95   C  149 

record  of  former  conviction  as  evidence,  96  C 
638 

former  judgment  inadmissible  against  one  not 
a  party  to  it,  99  C  322 

stenographic  notes  before  committee  as  evi- 
dence before  court  on  remonstrance,  103  C 
535 

superseded  pleading  in  case  only  available  as 
admission  if  offered  in  evidence,  104  C 
519 

judgment  against  principal  as  prima  facie  evi- 
dence in  action  against  surety  or  indemni- 
tor, 105  C  11 

informalities  of  record  in  police  court  over- 
looked, but  not  necessary  ingredients,  107 
C  156 

as  failure  of  judge  or  clerk  to  sign  mem- 
orandum of  conviction ;  oral  testimony  can- 
not supply  omission,  107  C  156 

testimony  of  conspirators  before  referee  in 
bankruptcy  admissible  in  later  action  by 
trustee  to  recover  fraudulent  transfer,  108  C 
58 

testimony  before  referee  in  bankruptcy  not 
admissible  merely  because  declarant  is  de- 
ceased, 108  C  58 

record  of  conviction  of  crime  not  admissible 
in  civil  action  to  prove  truth  of  act  charged, 

108  C  572 

page  from  docket  of  criminal  court  giving  de- 
tails of  case  and  signed  by  clerk  sufficient 
record  of  judgment,   108  C  734 

judgment  file  signed  by  assistant  clerk  of  City 
Court  of  New  Haven  admissible  in  evidence, 

109  C  239 

judgment  file  signed  by  judge  or  clerk  is 
proper  evidence  of  judgment  and  its  terms, 
109  C  239 


record  of  complaint  and  fine  not  signed  by 
clerk  or  judge  inadmissible  to  prove  crim- 
inal record,  110  C  55 

plea  of  guilty  to  charge  of  "violating  the 
rules  of  the  road"  not  an  admission  of  guilt 
of  breach  of  any  particular  rule,  114  C  383 

hence  not   admissible  in  civil   proceeding 

as  admission,  114  C  383 

record  of  testator's  appointment  as  committee 
and  final  account  to  prove  testamentary  ca- 
pacity ;  offer  of  whole  record  of  proceedings 
not  essential,  115  C  726 

charge  of  using  motor  vehicle  without  permis- 
sion and  final  disposition  thereof  in  Supe- 
rior Court  were  alone  material  as  to  wit- 
nesses who  had  testified  as  to  use  of  it  as 
family  car,  117  C  539 

action  of  City  Court  in  binding  case  over 

need  not  be  received,  117  C  547 

file  of  action  in  the  trial  of  which  perjury  was 
alleged  admissible  to  prove  action  pending 
in  court  and  to  show  issues,  119  C  462 

if  there  was  improper  matter  in  it  objec- 
tion should  have  been  addressed  to  limiting 
its  use,   119  C  462 

not  necessary  in  all  cases  that  a  judicial 

record  should  be  complete  to  make  it  ad- 
missible, 119  C  462 

defendant's  plea  of  guilty  before  justice  of 
peace  court  to  charge  of  lascivious  carriage 
properly  admitted  as  tending  to  show  in- 
clination toward  adultery,  120  C  161 

statement  in  complaint  of  companion  case 
though  expunged  remained  in  files  and 
could  be  utilized  as  evidence,  123  C  476 

judgment  file  which  was  made  an  exhibit  rel- 
evant only  to  show  issues  raised  by  plead- 
ings and  resulting  judgment,  129  C  189 


-Private  Writings 


§  69.  ■ 

receipt  by  partners  inadmissible  to  contradict 

certificate  of  title  held  by  one,  3  D  227,  230 
mortgage  deed,  after  law  day,  and  mortgagee 

in  possession,  admissible  to  show  title,  6  C 

150 

also  before  possession,  6  C  355 

writing  proved  to  be  in  defendant's  hand  may 

go  to  jury  with  libelous  writing,  9  C  61 
when  letter  to  one   partner  is  admissible  in 

favor  of  the  firm,  17  C  119 
reference  in  deed  to  another  of  particular  date, 

is  evidence  of  latter's  existence,   18   C  213 
but  party  may  show  that  reference  is  in- 
correct, 18  C  213 
contemporary   memorandum   to  identify  date, 

admissible,  23  C  317 
bills  for  supplies  found  among  files  of  town 

are  admissible  as  tending  to  show  supplies 

were  received  by  town,  23  C  409 
also   as   tending   to   show  they  were   for 

support   of  town   paupers,  23   C  409 
letter   showing   authority   under   which   agent 

acted,  admissible,  28  C  125 
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letterpress  impressions  of  letters  are  admis- 
sible, 37  C  557 

copy    of    such    impression    is    admissible 

when  original  letter  is  lost,  37  C  558 

entry  in  family  Bible,  inadmissible  as  to  birth- 
place of  pauper,  39  C  565 

payee's  indorsements  of  interest,  etc.,  on  note 
are  admissible  under  statute,  49  C  496 

but  insufficient  per  se  to  prove  ratifica- 
tion of  note  by  infant,  49  C  496 

deed  of  selectmen  admissible  to  show  charac- 
ter of  possession  of  highway  claimed  as  ad- 
verse to  adjoining  owner,  50  C  214 

though  passing  no  title,   50  C  214 

in  a  hearing  on  layout  of  highway,  a  bond  for 
construction  under  statute,  is  evidence  of 
the  cost  of  road  so  laid  out,  50  C  250 

incomplete  account  of  cost  of  manufacturer 
inadmissible,  when,  51  C  130 

party  may  show  that  affidavit  in  his  name  was 
not  his  in  fact,  51  C  130 

where  part  of  letter  is  admissible  and  part  in- 
admissible, it  must  be  offered  in  part,  55  C 
343 

if  offered  as  a  whole  the  letter  is  properly 

excluded,  55  C  343 

later  deed  fixing  line  held  admissible  in  favor 
of  prior  grantee,  where  first  deed  left 
boundary  uncertain,   58  C   148 

though  later  deed  conveyed  adjoining  part 

of  tract  and  to  other  parties,  58  C  148 
-is  an  admission  against  grantor  where  its 


effect  gave  first  grantee  more  land,  58  C 
149 

contract  for  wallpaper  as  per  plan  of  house; 
entries  of  quantity  on  plan  held  contempo- 
raneous memorandum,  58  C  155 

not    essential    to    prove    the    quantity    of 

paper  ordered  by  these  entries,  58  C  156 

where  plaintiff  introduces  letters  to  show  part- 
nership, defendant  may  put  in  other  letters 
to  show  that  plaintiff's  letters  referred  to 
other  business,  58  C  429 

deed  reserving  right  to  crossing  over  railroad 
tracks  is  inadmissible  upon  question  of  ad- 
verse user,  60  C  31 

mortgage  signed  "F.  S.  Banks,"  acknowledged 
"Frederick  S.  Banks,"  admissible  if  the 
persons  are  the  same,  61   C  28 

mortgage  note  given  as  collateral  and  so 
stating,  but  statement  omitted  in  mortgage, 
held  admissible  in  suit  to  foreclose,  61  C 
29 

against  objection  of  subsequent  incum- 
brancers, 61   C  29 

when  titles  in  the  signing  of  documents  are 
abbreviated,  court  may  treat  as  though  writ- 
ten in  full,  61  C  507 

a  letter,  the  subject  of  a  conversation  is  not 
necessarily  admissible  as  a  part  of  the  con- 
versation, 63  C  77 
-especially    where    it    is    hearsay    and    not 


explanatory  of  conversation,  63  C  77 
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contents  of  will  admissible  de  mental  capacity 

and  undue  influence,  63  C  367 
deed,  under  which  party  claims,  admissible  to 

characterize    and    define    possession,    64    C 

480 
memorandum  merely  refreshing   memory  not 

ordinarily   itself   admissible,   65    C   99,  309, 

73  C  182 
memorandum  made  by  witness  on  report,  and 

in  presence,  of  agent,  65  C  99 
letter  setting  out  plaintiff's  claim  inadmissible 

ordinarily,  65  C  308 
if  part  admissible,  jury  should  be  charged 

to  disregard  rest,  65  C  308 
ancient  deeds  as  proving  boundaries ;  making 

deed  as  act  of  ownership,  66  C  306,  71   C 

573,  78  C  107,  80  C  344 
memorandum   as   to   truth   of   which    witness 

has  no  personal  knowledge  inadmissible,  68 

C  1 
in    controversy    over    boundary    lines,    state- 
ments  in  deeds,  how  far   admissible,   71    C 

555 
letter   of  plaintiff  to  defendant   stating   claim 

favorable  to  him  is  admissible,  71  C  599 
especially  where  reply  denies  some  of  its 

statements,  73  C  118 
and  in  such  case  the  reply  is  admissible, 

77  C  593 
contract  not   signed  by  one  party   admissible 

against  it,  if  it  has  been  performed,  72  C 

562 
letter   signed  by   person  as  officer   of  a  cor- 
poration  may  affect  him   in   his   individual 

capacity,  73  C  341 
account  of  occurrence  in  party's  memorandum 

book  is  inadmissible,  73  C  446 
private  memorandum  of  officer  of  corporation 

contradicting   sworn   statement  and   records 

of  corporation  admitted,  74  C  348 

memorandum  if  made  from  memory,  for  pur- 
poses of  trial,  is  inadmissible,  75  C  215 

note  as  evidence  of  loan,  75  C  257 

deeds  as  evidence  to  show  how  and  where 
land  was  bought,  75  C  494 

bill  sent  to  defendant  for  services  performed, 
77  C  211 

bill  failing  to  include  item,  admissible  to 
prove  its  nonexistence,  77  C  698 

memorandum  of  broker  acting  for  both  par- 
ties, must  be  proved  to  be  correct,  79  C 
218 

weight  of  quitclaim  deeds  as  evidence  of  title, 
80  C  291 

deeds  as  evidence  of  title  without  proof  of 
possession  thereunder,  80  C  338 

memorandum  showing  bonds  in  possession  of 
company  after  plaintiff  had  bought  them, 
admissible  to  show  bonds  not  in  plaintiff's 
hands,  82  C  333 

original  charge  ticket  admissible  to  show  mis- 
take in  later  billing  of  goods,  83  C  215 
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ancient  deed,  evidence  of  ancient  possession, 
but  those  of  grantors  who  had  not  title  or 
possession  not  seriously  considered,  83  C 
386 

chain  of  deeds  relating  back  to  an  owner  of 
land  establishes  a  prima  facie  case,  84  C 
570 

written  receipt  admitted  as  corroborative  of 
one's  oral  statement  of  payment,  85  C  613 

depositor's  book  in  savings  bank  admitted  to 
corroborate  testimony  that  deposit  was 
made,  87  C  406 

a  letter  held  admissible  to  show  alleged  own- 
ership of  property,  88  C  515 

not  necessary  to  prove  signatures  of  ancient 
document,  91  C  265 

recitals,  how  far  they  are  evidence,  91  C 

265 


witness  presumed  dead  after  thirty  years, 

91  C  265 

not  necessary  to  prove  possession  under  an- 
cient deed,  91  C  270 

partnership  agreement  admitted  to  prove  part- 
nership, 91  C  581 

family  Bible  to  prove  marriage  or  baptism, 
93  C  46 

orders  and  letters  to  a  business  concern  suf- 
ficient to  show  its  existence,  94  C  79 

hospital  bill  may  be  laid  in  evidence  after 
testimony  as  to  expenditures  made  for  treat- 
ment, 96  C  582 

a  letter  not  otherwise  admissible  may  be  so 
as  one  in  a  course  of  communications,  oral 
and  written,  in  reference  to  claim,  97  C 
175 

letters  of  defendant  to  plaintiff  asking  for  in- 
formation de  claim  are  inadmissible,  97  C 
180 

exclusion  of  written  option  and  its  release 
not  error  under  the  circumstances,  97  C 
519 

assignment  in  blank  by  conditional  vendor 
admissible  when,  98  C  212 

mortgage  defeasance  is  admissible  as  between 
owner  of  land  and  purchaser  to  show 
amount  and  due  date  of  incumbrances,  100 
C86 

advertisement  called  to  plaintiff's  attention  by 
defendant  is  admissible  in  action  for  fraud 
where  contents  of  advertisement  were  false, 
100  C  492 

receipted  bill  is  only  admissible  to  corroborate 
other  testimony  as  to  payment,  103  C  583 

if  doctor's  bill  contains  description  of  in- 
juries suffered  this  should  be  stricken  out 
before  it  is  admitted,  103  C  584 

letter  admitted  to  corroborate  testimony  as  to 
representation  at  time  of  sale  cannot  be 
used  to  supplement  written  agreement  and 
so  make  contract  out  of  two  papers,  106  C 
468 

admissibility  of  gas  bills  in  ordinary  form, 
108  C  115 
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adjustment  sheets  prepared  for  purpose  of 
carrying  out  agreement  to  convey  lands, 
are  admissible  to  show  readiness  to  per- 
form, 113  C  535 

but  are  not  evidence  of  truth  of  state- 
ments contained,   113  C  535 

indorsements  of  payment  on  note  are  prima 
facie  evidence  of  amount  and  date  of  pay- 
ments, 114  C  200 

objection  that  letter  de  custom  was  not 
brought  home  to  plaintiffs  did  not  justify 
ruling  out  letter;  knowledge  or  notice  of 
it  might  be  shown  by  other  witnesses,  129 
C  615 

§  70.  Memoranda,   Books   and  Entries 

in  Course  of  Business 

shopbooks  admissible  to  show  bookkeeper's 
own  account,  2  C  638 

party's  books  admissible  to  show  adjustment 
of  account,  5  C  148 

company's  books  must  speak  for  themselves ; 
witness  cannot  testify  as  to  contents,  7  C 
278 

entries  in  book  against  party's  interest,  admis- 
sible, 9  C  91 

bookkeeper  with  the  books  may  testify  as  to 
their  regularity,  10  C  55 

a  book  charge  to  other  than  defendant  is  not 
conclusive  on  plaintiff,  10  C  511,  17  C  118, 
44  C  186 

entries  in  book  by  deceased  clerk  of  party, 
admissible  when,  14  C  498 

when  entries  by  deceased  are  admissible  as 
res  gestae,  20  C  96 

record  alone  can  prove  action  taken  by  cor- 
poration on  committee's  report,  20  C  204 

shopbooks  unsupported  by  oath,  inadmissible, 
21  C  511 

testimony  of  bookkeeper  not  essential,  if 
books  are  properly  supported,  22  C  359 

entries  admissible  in  party's  favor,  only  when 
verified  by  maker,  if  living  within  juris- 
diction and  competent,  41   C  108 

what  relation  to  entries  party  must  sustain 
to  make  them  admissible  as  against  his  in- 
terest, 41  C  111 

entries  made  by  one  partner  whose  present 
whereabouts  is  unknown,  admissible,  42  C 
231 

books  of  principal  showing  receipt  of  money 
are  admissible  against  surety  in  suit  on 
bond,  44  C  162 

though    books     charged     principal     with 

sums  not  in  fact  received,  44  C  162 

entries  made  in  regular  course  of  business, 
are  admissible  in  assumpsit  for  goods  sold, 
47  C  435 

though    made   on    information   of   distant 

salesman,  47  C  435 

and  where  the  question  is  whether  goods 

were  bought  or  taken  for  sale  on  commis- 
sion, 47  C  435 


entries  by  insolvent,  admissible  to  rebut  claim 
of  his  assignee,  48  C  258 

pauper  case  between  towns ;  physician's  en- 
tries admissible  when,  54  C  216 

entries  of  third  person  unable  to  testify,  when 
made  in  due  course  of  business,  are  admis- 
sible to  show  date,  to  corroborate  other  evi- 
dence, and  to  prove  the  fact,  54  C  216 

need    not    be   against    interest   of    person 

making  entry,  54  C  220 

mere  possibility  of  corrupt  motive  will  not 
exclude  entries  fairly  and  regularly  made, 
54  C  222 

shopbook  admissible  to  prove  sale  of  goods 
and  to  whom  sold,  66  C  155 

defendant's  ledger  admitted  to  show  credit 

for  goods  received,  and  not  for  those  de- 
nied, 66  C  155 

where  account  book  is  laid  in  evidence,  it  is 
for  jury  to  say  whether  two  accounts  are 
kept  alike,  71  C  434 

stock  books  of  corporation  admissible  when, 
in  action  by  it  against  stockholder,  73  C 
379 

account  book  of  corporation  as  conclusive  be- 
tween officers  who  kept  it  and  corporation, 
74  C  352 

account  books  admissible  to  prove  sale  of 
goods  and  that  no  credit  given,  77  C  165 

that  book  contains  other  memorandum  of 

no  consequence,  77  C  165 

order  book  kept  in  regular  course  of  business 
is  admissible,  77  C  462 

entry  in  book  of  bankrupt  admissible  to  prove 
his  insolvency,  in  action  by  trustee  to  re- 
cover preferences,   80  C   566 

account  book  made  up  from  slips  testified  as 
correct,  but  later  destroyed,  admissible,  82 
C  281 

memoranda  of  engineer,  who  becomes  incom- 
petent, admitted  as  quasi  record  of  a  tri- 
bunal established  by  the  parties,  82  C  484 

a  copy  of  a  time  book  of  a  contractor  admis- 
sible as  to  men  and  time  spent  on  a  job,  85 
C  16 

memorandum  or  account  book  admissible  only 
if  it  appears  to  be  honestly  kept,  free  from 
intentional  erasures  or  alterations,  88  C 
368 

memorandum  book  as  evidence  of  sale,  ex- 
cluded, 88  C  368 

charge  upon  account  book  only  prima  facie 
evidence  of  debt ;  always  open  to  explana- 
tion and  contradiction,  102  C  244 

preparation  of  bill  from  account  book  no  evi- 
dence of  debt  unless  sent  to  debtor,  102  C 
244 

account  book  admissible  to  prove  losses  in 
retail  business,  104  C  55 

suspicious  appearance  of  book  entry  may 
raise  question  for  jury,  but  does  not  render 
book  inadmissible,  106  C  506 
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records  showing  course  of  copy  of  fire  in- 
surance policy  through  exchange  to  home 
office,  with  serial  numbers  of  policies  show- 
ing sequence  of  issuance  admissible  as  proof 
of  date  policy  in  question  was  issued,  111 
C  415 

such  evidence  not  within  rule  as  to  inad- 
missibility of  document  used  to  refresh 
witness'  recollection,  111   C  415 

memorandum    of     details    of     transaction 

supported  by  evidence  of  its  truth  and  that 
it  was  made  by  or  in  presence  of  one  with 
personal  knowledge  is  admissible  in  itself, 
111  C  415 

copy  of  invoice  of  charge  for  premium  on  in- 
surance policy  and  entries  of  cash  receipts 
to  show  when  premium  paid  not  admissible 
as  entries  on  shopbooks,  111  C  418 

entries  made  in  books  of  merchant  in  regular 
course  of  business  are  evidence  of  trans- 
actions  set  forth,   115   C  226 

loose-leaf  ledger  sheet  properly  admitted  if 
entry  was  in  regular  course  of  business ; 
was  complete  and  first  record  of  transac- 
tion, 115  C  226 

where  it  later  developed  that  entry  was 

made  from  other  memoranda  appellant 
should  have  moved  to  strike  it  out,  115  C 
226 

while  books  of  account  are  admissible  upon 
proper  showing  of  manner  in  which  kept, 
testimony  of  party  who  performed  work  is 
the  primary  evidence,  118  C  325 

books  are  corroborative  testimony  of  the 

party  and  not  the  only  evidence,  118  C  325 

essential  prerequisites  to  admissibility  of  busi- 
ness entries ;  page  from  case  record,  kept 
in  usual  course  of  business  by  hospital,  ex- 
cluded, 123  C  50 

original  hospital  records  and  record  of  lab- 
oratory analysis  of  liverwurst  containing 
glass  held  admissible  under  statute,  125  C 
93 

case  interpreting  modern  statutes  in  this  and 
other  states,  reviewed,  125  C  99 

act  of  1931  de  admissibility  of  business  en- 
tries established  a  general  rule  in  criminal 
as  well  as  civil  cases,  127  C  547 

ledger  items,  bank  deposits,  etc.,  admissi- 
ble in  conspiracy  case,  127  C  547 

§  71.  Maps,  Photographs  and  Sketches 

map  found  among  papers  of  deceased  former 
owner,  with  his  declarations,  admissible  to 
show  boundaries,  15  C  111 

ancient  map  among  town  records,  admissible 
to  show  existence  of  highway,  19  C  251 

a  published  map  of  recognized  accuracy  is  ad- 
missible for  comparison  with  map  in  ques- 
tion, 56  C  525 

photographs  of  place  of  railroad  accident  are 
admissible  in  an  action  for  injury,  57  C 
24 
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though  taken  at  a  different  season  of  the 

year,  57  C  24 
photograph;    preliminary  proof;   question   for 

judge;  review  of  his  decision,  71  C  652 
weight  of  photograph  is  for  jury,  73  C 

623 
photograph   not   admissible   in  place   of   plan 

of  locality,  72  C  250 
photogrsph    found   by    court   to   be    so    inac- 
curate as  to  be  misleading  may  be  excluded; 

court's  decision  can  rarely  be  reviewed,  73 

C  359,  75  C  267 

custom,  but  not  opinion,  of  surveyors  admis- 
sible to  explain  omission  of  fractions  of  de- 
grees on  old  survey,  73  C  360 

map  and  survey  as  identifying  land,  73  C 
530 

testimony  that  grounds  not  changed  between 
time  of  accident  and  making  of  plan,  pre- 
liminary to  admission,  74  C  153 

examination  of  photograph  by  magnifying 
glass,  and  commenting  thereon  to  jury,  78 
C  677 

court  may  direct  map  to  go  in  without  quali- 
fications, leaving  explanations  to  witness,  79 
C  380 

photographs  of  place  of  accident  taken  some- 
time afterwards  and  showing  barriers  that 
were  not  there  at  time  of  accident,  not  ad- 
missible, 84  C  531 

notes  of  a  survey  are  admissible  to  contradict 
a  map,  84  C  571 

for  the  jury  to  say  whether  identification 

between  notes  and  map  established,  84  C 
571 

verification  of  photograph  need  not  be  by  pho- 
tographer, 86  C  336 

is  a  preliminary  question  for  judge,  86  C 

336,  92  C  580 

photograph  of  object  that  has  been  changed 
since  the  accident,  but  prior  to  taking  pho- 
tograph, is  excluded,  92  -C  580 

photographic  enlargement  of  paper  already  in 
evidence  must  have  some  additional  value 
to  be  admitted,  95  C  563 

this    is    a    preliminary    question    for    the 

court,  95  C  563 

town  clerk  mav  testify  as  to  contents  of  a  lost 
map,  100  C  217 

admission  of  sketch  of  building  a  preliminary 
question  for  court,  100  C  245 

if  offered  merely  to  aid  witness,  that  pur- 
pose should  be  stated.   100  C  245 
-but  even  then,  its  admission  is  a  prelim- 


inary question  for  court,  100  C  245 
use   of   maps,    models,    diagrams    and    photo- 
graphs, 101   C  414 

their  accuracy  must  first  be  verified,  101 

C  414 
-same  rule  applies  to  all  documentary  evi- 


dence, 101  C  414 
— basis  of  admission,  101  C  414 


whether  photographs  taken  some  time  after 
accident  and  offered  to  show  general  situa- 
tion are  sufficiently  accurate  is  preliminary 
question  for  court,  rarely  reviewable,  101  C 
545 

photographs  of  house  of  indigent  sisters  of 
grantor  in  deed  alleged  to  have  been  pro- 
cured by  undue  influence  properly  excluded, 
101  C  603 

map  containing  lines  indicating  possibilities 
of  vision  ought  not  to  go  to  jury;  discre- 
tion of  court,  102  C  753 

sketch  made  by  witness  to  illustrate  admissi- 
ble declarations  of  deceased  owners  de 
boundaries  is  itself  admissible,  105  C  366 

weight  of  sketch  made  to  illustrate  witness's 
testimony  is  for  jury,  105  C  366 

not  error  to  admit  photographs  taken  eight 
months  after  accident  due  to  tripping  on 
wire,  though  showing  a  wire  not  claimed 
to  be  the  one  causing  accident,  105  C  392 

as  witness  could  have  described  situation, 

it  would  have  been  better  to  exclude  photo- 
graph, 105  C  392 

preliminary  ruling  on  admissibility  of  photo- 
graph is  within  reasonable  discretion  of 
trial  court,  105  C  392 

photograph  of  automobile,  taken  after  colli- 
sion, held  not  admissible  to  prove  that 
break  in  car  might  have  existed  before  ac- 
cident and  might  have  caused  it,  105  C  453 

admissibility  of  photograph  to  show  general 
conditions,  106  C  302 

daily  register  of  police  department  kept  by 
chief  of  police,  held  admissible  as  book  en- 
try, if  not  as  public  entry,  to  prove  attend- 
ance of  police  officer,  106  C  506 

rogues'  gallery  photographs,  with  number  and 
other  data  pasted  over,  admissible  to  iden- 
tify accused,  110  C  55 

but  data  not  evidence  of  facts  stated,  110 

C55 

sketch  drawn  by  witness,  though  not  to  scale 
nor  authentic  map  of  locality,  admissible, 
112  C  291 

witness  testified  that  photograph  represented 
condition  of  car  after  accident;  held  admis- 
sible though  he  did  not  take  it,  114  C  370 

map  of  driveway  in  parking  station  which  did 
not  exist  on  ground  but  represented  space 
reserved  for  drive  on  day  of  accident  ad- 
missible, 115  C  473 

map  properly  excluded  where  not  accompanied 
by  any  offer  of  proof  that  it  correctly  por- 
trayed scene  of  accident,  118  C  158 

failure  to  object  to  use  of  photograph,  of- 
fered for  limited  purpose,  for  other  pur- 
poses, waives  claim  for  error  as  to  latter 
uses,  118  C  290 

whether  photograph  shows  situation  with  suf- 
ficient accuracy  to  render  it  admissible,  is 
preliminary  question  for  court,  rarely  re- 
viewable, 118  C  307 
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photograph  of  stairway  properly  used  to  re- 
fresh recollection  of  witnesses  as  to  par- 
ticular step  on  which  plaintiff  fell,  though 
excluded  from  evidence  because  it  did  not 
fairly  represent  condition  at  time  of  acci- 
dent, 118  C  527 

map  showing  street,  but  not  referred  to  in 
deed,  not  alone  sufficient  to  establish  abut- 
ting owner's  rights  in  it,  120  C  518 

whether  photograph  shows  situation  with  suf- 
ficient accuracy  to  render  it  admissible  is 
preliminary  question  for  court,  whose  ac- 
tion can  rarely  be  reviewed,   122  C  363 

photograph  offered  for  purpose  of  proving 

appearance  of  object  which  cannot  be  pro- 
duced  in   court   is   secondary   evidence   and 
must  be  proved,  122  C  363 
-and    where    view    of    premises    had    been 


had  by  jury,  photograph  properly  excluded, 
122  C  371 

admissibility  of  sketch  made  by  officer  show- 
ing location  of  cars  and  marks  after  acci- 
dent, if  contradictory  to  oral  testimony, 
rested  in  discretion  of  court,  123  C  50 

claim  that  it  was  admissible  as  past  re- 
corded recollection  cannot  avail  where  not 
made  at  trial,  123  C  50 

boundary  dispute ;  copy  of  map  filed  in  town 
clerk's  office  at  time  of  original  conveyance 
disappeared  and  only  other  copy  burned 
in  mails ;  tracing  by  buyer  who  was  search- 
ing title  admitted,  123  C  343 

photographs  taken  week  after  fall  on  icy  side- 
walks, testified  to  represent  substantially, 
as  to  thickness  of  ice,  same  situation  as  on 
day  of  accident,  properly  admitted,  123  C 
447 

rejection  of  photographs  of  place  of  accident, 
showing  plank  laid  across  road  which  was 
not  there  when  decedent  fell,  in  discretion 
of  court,  125  C  123 

sketch  of  property  where  plaintiff  claimed  de- 
fendant illegally  cut  trees,  not  drawn  by 
engineer,  admissible  to  enable  court  to  vis- 
ualize general  situation,  125  C  330 

possibility  of  distortion  of  photographs ;  can- 
not prevail  over  court's  findings,  126  C  42 

§  72.  Real  or  Demonstrative  Evidence;  Ex- 
hibits 

admission  of  an  exhibit  of  doubtful  utility 
and  offensive,  is  discretionary,  55  C  341 

whether  court  may  require  witness  who  has 
denied  a  signature  to  write  his  name  in 
open  court  for  comparison,  quaere,  62  C 
521 

inclined   to   opinion   that   court   has   such 


power  in  its  discretion,  62  C  521 
-but    where     disputed    writings    were     so 


faded  that  they  could  not  be  seen  by  a  jury, 
held  not  a  case  for  such  an  order,  62  C  521 
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the  laying  in  of  a  large  number  of  letters  in 
a  mass  for  jury  to  examine  or  not  as  they 
chose  held  improper,  63  C  410,  414 

court  received  several  books  of  check  stubs  as 
one  exhibit  and  permitted  counsel  to  point 
out  parts  desired,  71  C  576 

whole  newspaper  permitted  to  go  to  jury, 
though  only  part  was  relevant,  73  C  18 

skull  of  murdered  man  admissible  in  prosecu- 
tion for  murder  to  show  nature  of  injurv, 
79  C  602 

where  issue  is  as  to  work  on  stones  being  an 
extra,  stones,  like  those  upon  which  claim 
is  made,  admissible  with  expert  opinion,  82 
C  484 

changed  condition  of  real  evidence ;  a  shirt 
worn  at  time  of  murder  admitted  though 
washed,  84  C  480 

written  receipt  after  oral  testimony  of  pay- 
ment, is  admissible  on  basis  that  taking  it 
is  natural  act ;  is  real  evidence,  not  hear- 
say, 85  C  613 

inadvertent  failure  to  mark  an  exhibit  does 
not  prevent  its  being  read  or  going  to  jury, 
91  C  668 

confession  of  accused  may  be  treated  as  an 
exhibit,   92   C   58 

use  of  person  of  plaintiff  to  illustrate  injury, 
received  in  connection  with  testimony  of 
doctor,  96  C  29 

where  alienists  on  both  sides  use  certain  tables 
showing  results  of  mental  tests,  they  may 
be  admitted  as  exhibits,  96  C  240 

basis    is   that   they   afford   a    useful    and 
time  saving  procedure,  96  C  249 

bottle  taken  from  person  of  accused,  by  of- 
ficer who  arrests  him  for  illegal  possession 
of  liquor  admissible  in  evidence  even 
though  secured  by  unlawful  search,  101  C 
225 

this  is  not  to  compel  accused  to  give  evi- 
dence against  himself,  101  C  225 

not  inadmissible  because  procured  by  im- 
proper use  of  search  warrant,  102  C  634 

books  or  definitions  read  to  a  witness  should 
not  be  admitted  as  exhibits,  102  C  708 

admissibility  of  fingerprint  evidence  sus- 
tained, 106  C  703 

power  of  court  to  order  attorney  to  return  ex- 
hibit to  owner  where  it  was  sent  attorney 
for  purposes  of  a  certain  trial,  107  C  576 

in  trial  for  illegal  manufacture  of  ■  liquor, 
staves  from  vat  stenciled  with  name  of  ac- 
cused admissible,  108  C  454 

articles  of  personal  property  taken  from  per- 
son or  room  of  one  accused  of  crime  and 
held  as  evidence,  not  ordinarily  liable  to 
garnishment,  109  C  316 

power   of   court   to   order   their   disposal, 

109  C  316 

to  obtain  ruling  on  exclusion  of  exhibit,  it 
should  be  marked  for  identification,  109  C 
668 
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permitting  expert  to  demonstrate  workings  of 
lock  and  to  take  it  apart  held  proper,  110 
C  55 

articles  found  on  person  of  accused  subse- 
quent to  time  of  crime  are  inadmissible  un- 
less relevant  to  issues  in  case,  110  C  403 

use  of  section  of  trolley  rail  not  from  track 
in  question  for  illustrative  purposes  is  in 
discretion  of  court,   111   C  527 

right  of  party  to  secure  order  for  filing  of  ex- 
hibits referred  to  in  complaint,   113   C  778 

reopening  case  and  permitting  party  to  bring 
brakes  into  court  and  offer  expert  evidence 
as  to  them  held  within  discretion  of  court, 
115  C  203 

articles  offered  in  evidence  will  not  be  ex- 
cluded because  they  have  been  seized  in 
violation  of  provision  in  our  Constitution 
forbidding  unreasonable  search  and  seizure, 

120  C  573 

admission  of  pan  of  pebbles,  testified  to  as 
being  similar  to  those  on  walk  on  which 
plaintiff  fell,  proper  exercise  of  court's  dis- 
cretion, 121  C  331 

only  when  jury  not  likely  to  give  undue 

weight  to  it  may  such  evidence  be  admitted, 

121  C  333 

§  73.  Hearsay  Rule  and  Its  Exceptions 

§  74.  In  General 

hearsay  from  person  not  a  party  to  suit  not 

admissible,  2  C  348 
hearsay  inadmissible  to  establish  a  bona  fide 

sale,  7  C  278 
conversations  in  absence  of  adverse  party,  in- 
admissible, even  as  a  test  of  memory,  8  C 

368 
declarations  of  one  not  a  party,  who  is  living 

and   competent,    inadmissible.    10   C    12,    74 
so  also  of  person  through  whom  plaintiff 

claims  title,  10  C  12 
admission  of,  not  to  extend  beyond  necessities 

of  case,  10  C  13 

inadmissible  to  prove  fact  susceptible  of  proof 
by  witness  speaking  from  knowledge,  11  C 
94 

declarations  of  one  not  a  party  or  privy,  in- 
admissible, 15  C  73 

one  accused  of  murder  cannot  prove  that  de- 
ceased said  she  was  subject  to  fits,  29  C 
155 

testimony  of  deceased  party  given  on  former 
trial,  admissible  only  as  to  same  question 
between  same  parties,  30  C  579 

statement  of  interpreter  inadmissible ;  inter- 
preter must  be  called,  36  C  81 

declarations  of  possessor  of  dog  after  injury, 
that  defendant  owned  dog,  inadmissible  for 
plaintiff,  37  C  91 

defendant  may  show  declarations  of  pos- 
sessor, to  explain  how  defendant  retook  dog, 
37  C  92 


declarations  of  deceased  parent  as  to  place 
of  birth  of  pauper,  inadmissible,  39  C  564 

entry  in  family  Bible  as  to  birthplace  of 

pauper  inadmissible,  39  C  565 

declaration  of  grantor  that  he  regarded  unde- 
livered deed  as  a  testamentary  disposition 
of  part  of  his  estate,  inadmissible,  49  C 
565 

where  a  letter  in  hearsay,  and  the  subject 
matter  of  a  conversation,  it  is  not  neces- 
sarily admissible  as  a  part  of  the  conver- 
sation, 63  c  77 

especially  where  not  essential  to  explain 

conversation,  63  C  77 

statements  of  witness  out  of  court  are,  67  C 

580 
letters  and  statements  of  judge  out  of  court, 

inadmissible  to   show   reasoning   leading  to 

judgment,  69  C  702 
witness   cannot   be   corroborated   by   proof  of 

similar  statements  made  out  of  court,  71   C 

246 
declarations  of  one  not  a  party  to  action  are 

inadmissible,  71  C  576 
as  of  brother  of  one  claimed  to  be  insane 

made  in  his  absence,  79  C  644 

letters,  reports,  and  records  of  persons  not 
parties  to  action ;  of  president  of  corpora- 
tion succeeding  defendant  corporation,  72  C 
135 

statements  of  deceased  agent  are  hearsay,  73 
C  559 

statements  appended  to,  but  not  part  of,  the 
authentication  of  copy  of  public  record,  are 
hearsay,  73  C  588 

on  defense  to  charge  of  murder,  that  victim 
was  guilty  of  adultery  with  accused's  wife, 
endearing  expressions  used  to  deceased  by 
wife  after  the  murder  held  inadmissible,  74 
C  177 

on  issue  of  tender  of  land  to  State  by  city, 
testimony  as  to  discussion  at  long  past  city 
meeting,  and  article  in  newspaper  inadmis- 
sible to  show  general  understanding,  or 
facts  in  issue,  76  C  600 

in  action  between  insurance  company  and  its 
agent,  receipt  given  third  party  in  payment 
of  loss  is  hearsay,  77  C  559 

hearsay  rule  is  not  to  be  extended,  78  C  354 

no  error  to  exclude  conversations  on  past 
events  that  are  hearsay  and  narrative,  82  C 
334 

common  speech  and  understanding  of  a  neigh- 
borhood is  hearsay;  not  admissible  to 
establish  title,  83  C  500 

a  witness,  who  only  knows  by  hearsay,  can- 
not testify  as  to  a  fact,  83  C  538,  643 

rationality  of  exceptions  to  hearsay  rule,  83 
C  540 

evidence  that  later  appears  to  be  based  on 
hearsay  should  be  stricken  out  unless  oth- 
ers have  testified  to  the  facts,  84  C  249 
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evidence  of  what  another  said  or  reported, 
hearsay,  84  C  694 

plaintiff's  evidence  that  his  broker  in  another 
State  had  bought  and  sold  stock  as  ordered 
is  hearsay,  84  C  694 

declarations  of  deceased  predecessor  in  title 
as  to  his  ownership  inadmissible  unless  they 
accompany  acts  and  explain  or  characterize 
them,  85  C  160 

declaration  of  tenant,  unconnected  with  facts 
of  tenancy,  excluded,  86  C  475 

statement  of  testatrix  said  to  have  been  made 
to  husband  of  witness  and  repeated  to  wit- 
ness held  hearsay,  88  C  657 

hearsay  has  no  probative  value,  90  C  306 

declaration  of  absent  third  person  that  he 
committed  crime  not  admissible,  90  C  381 

facts  appearing  in  official  record  not  provable 
by  hearsay,  91   C  431 

whether  witness  told  someone  stairway  de- 
fective,  clearly  hearsay,  92  C  579 

statement  to  physician  as  to  what  caused  ac- 
cident, hearsay,  92  C  579 

hospital  record  not  kept  in  accordance  with 
requirement  of  law,  etc.,  not  admissible  to 
show  nature  of  injuries  in  negligence  ac- 
tion, 93  C  302 

hearsay  evidence,  though  admitted,  is  inef- 
fective, 93  C  307 

declaration  of  testator  to  scrivener  and  wit- 
nesses as  to  his  intent  in  words  used,  in- 
admissible, 93  C  308 

statement  of  complainant  in  bastardy  action, 
93  C  317 

in  prosecution  for  carnally  knowing  fe- 
male child,  93  C  321 

document  that  does  not  refresh  memory  is 
mere  hearsay,  94  C  1 

testimony  that  plaintiff  in  divorce  had  com- 
plained of  treatment  to  witness  is  hearsay, 

95  C  57 

hospital  record  only  admissible  to  show  dates 

of  admission  and  discharge,  95   C  617 
where    written    hearsay    statement    comes    in 

without  objection,  it  is  to  be  regarded  for 

what  it  is  worth,  96  C  429,  490 
and    testimony    by    adverse    party    as    to 

contradictory  statements  by  person  making 

it  should  be  admitted,  96  C  429 

evidence  that  deceased  told  her  sister  what 
she  had  heard  a  servant  of  A  say  as  to  com- 
petency of  A's  driver  and  that  A  said  he 
was  not  as  he  should  have  been,  not  admis- 
sible when,  96  C  494 

what  defendant's  guard  told  a  witness  as  to 
where  he  stood  when  he  fired,  inadmissible, 

96  C  582 

rule  against  hearsay  cannot  be  safely  strained, 

97  C  32 

testimony  by  police  lieutenant  that,  pursuant 
to  his  orders,  officers  searched  automobile 
and  brought  him  certain  articles,  is  hearsay, 
97  C  259 
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on  tax  appeal,  inventory  and  appraisal  made 
by  parties  not  in  court,  is  hearsay,  99  C 
330 

though  admitted,  hearsay  will  not  support 
claim  that  it  makes  conflict  of  evidence  on 
certain  issue,  99  C  551 

admissions  of  arbitrator  made  after  filing  of 
award  are  inadmissible  in  proceedings  to 
set  it  aside,   100  C  247 

that  witness,  doing  business  under  partner- 
ship name,  testifies  that  "my  firm"  did  so 
and  so  does  not  import  lack  of  personal 
knowledge,  100  C  381 

conversation  between  buyer  and  his  customer 
not  admissible  to  show,  as  against  seller, 
that  time  was  essence  of  contract  of  sale, 

100  C  726 

letter  to  husband  showing  intimacy  with  an- 
other woman  inadmissible  in  divorce  action, 

101  C  422 

statement  by  maker  of  note  to  one  accommo- 
dation indorser  in  absence  of  others  not 
binding  upon  the  others,  101  C  465 

statements  by  witness  at  preliminary  hearing 
inadmissible   to   corroborate   his   testimony, 

102  C  634 

reports  to  chief  of  police  de  strikers'  violence 
hearsay,  102  C  708 

in  prosecution  for  soliciting  strikers  to  vio- 
lence, injunction  against  strikers  reciting 
acts  of  violence,  hearsay  as  to  accused,  102 
C  708 

rules  admitting  evidence  as  exceptions  to 
hearsay  rule  same  in  civil  and  criminal 
cases,  103  C  511 

items  in  doctor's  bill,  describing  the  injuries 
are  hearsay,   103  C  583 

testimony  of  witness  as  to  value  of  corporate 
stock,  derived  from  written  report  of  de- 
tective agency,  is  hearsay,  104  C  73 

principles  underlying  exclusion  of  hearsay 
evidence,  105  C  139 

basis  of  exceptions  to  hearsay  rule,  105  C 
148 

conversations  between  accused  and  third 
party,  properly  excluded  where  relevancy 
and  materiality  not  apparent,  105  C  326 

where  hearsay  is  admitted  without  objection, 
it  becomes  and  remains  evidence  in  the  case, 
105  C  350 

doctor's  testimony  as  to  amount  and  date  of 
payment,  based  upon  information  given  him 
by  nurse,  inadmissible,  105  C  528 

plaintiff  cannot  testify  that  A  informed  him 
that  A  had  told  B  what  plaintiff  asked  A 
to  tell  B,  106  C  127 

admission  of  statement  by  agent  that  he  had 
informed  principal,  harmless,  where  law 
presumed  that  agent  had  reported  matter  to 
principal,  106  C  128 

if  question  can  only  be  answered  by  hearsay, 
objection  not  removed  by  predicating  ques- 
tion on  knowledge  of  witness,  106  C  286 
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letter  containing  hearsay  not  admissible  in 
cross-examination  of  witness,  106  C  665 

basis  of  exclusion  and  of  exceptions,  107  C 
287 

idle  street  talk  not  admissible  to  prove  mean- 
ing of  a  term  in  a  public  contract,  107  C 
312 

testimony  of  witness,  since  deceased,  given 
on  general  examination  of  bankrupt  before 
referee  in  bankruptcy  not  admissible  in  ac- 
tion subsequently  brought  against  bank- 
rupt, 108  C  58 

where  on  cross-examination  state  witness  was 
asked  as  to  conversations  with  M,  on  re- 
direct proper  to  ask  him  as  to  other  things 
said,  108  C  454 

letter  from  defendant's  attorney  to  city  not 
proper  way  to  prove  relevant  facts  therein, 
109  C  662 

in  prosecution  for  manslaughter  by  causing 
burning  of  building,  list  of  insurance  on 
building  made  by  clerk  from  information 
given  by  agents,  is  hearsay ;  policies  them- 
selves were  best  evidence,   110  C  55 

in  general ;  hearsay  evidence  admitted  with- 
out objection  remains  evidence,  subject  to 
any  infirmative  suggestions,  113  C  610 

statement  by  accountant  that  he  had  made 

entry  on  information  given  by  certain  per- 
son, 113  C  610 

oral  testimony  as  to  contents  of  decree  in 
foreign  court,  statement  filed  therein  and  of 
police  and  private  investigations,  is  hear- 
say, 117  C  264 

evidence  of  witness  as  to  nature  of  load  upon 
truck  not  based  on  own  knowledge  should 
have  been  struck  out  as  hearsay,  119  C 
309 

admitted  without  objection  is  available  for 
whatever  worth  upon  its  face,  121  C  56 

conversation  between  accused  and  another, 
related  by  accused  testifying  in  own  behalf, 
122  C  610 

questions  asked  of  plaintiff  as  to  conversa- 
tions between  herself  and  her  attorneys 
hearsay,  124  C  637 

testimony  of  lawyer  who  prepared  will  which 
was  not  executed  in  his  presence  that  he 
knew  it  had  been  executed,  hearsay,  128  C 
376 

while  inadmissible  hearsay  was  included  in 
testimony,  court  did  not  err  in  hearing  it 
in  absence  of  proper  objection,  128  C  688 

§  75.  Declarations  and  Memoranda  of 

Deceased    in    Suit    by    or    against 
Representative 

memorandum  book  of  deceased  admissible  un- 
der statute,  in  suit  by  representative,  26  C 
92 

devisees  are  regarded  as  "representatives" 
within  statute,  32  C  509,  56  C  338 


letter  of  deceased  de  subject  matter,  admis- 
sible under  statute  of  1850,  32  C  509 

also    memoranda     of    deceased    wife     as 

against  husband,  32  C  519 

memoranda  of  deceased  are  not  inadmissible 
because  previously  made  on  slate,  42  C  153 

declaration  in  will  is  admissible  as  memoran- 
da of  deceased,  43  C  123 

payee's  indorsement  of  interest,  etc.,  on  note 
admissible  under  statute,  49  C  496 

but  insufficient  per  se  to  prove  ratifica- 
tion of  note  by  infant,  49  C  496 

of  plaintiff's  intestate,  admissible  to  prove  ex- 
ecution of  contract  with  defendant,  under 
statute,  54  C  243 

no  valid  objection  that  administrator  ad- 
mitted as  coplaintiff,  did  not  file  new  com- 
plaint, 54  C  243 

inadmissible  in  suit  by  heir  who  claims  solely 
through  deed,  56  C  107 

of  testator  to  executors  in  absence  of  legatee, 
inadmissible  against  legatee,  56  C  166 

statute   does    not    include   declarations   of 

testators  as  to  the  meaning  of  their  wills, 
56  C  167 

statute  de  entries  and  memorandum  of  de- 
ceased does  not  include  oral  declarations, 
56  C  338 

under  statute  "representatives"  includes  ex- 
ecutors, administrators,  devisees  and  dis- 
tributors, 56  C  338 

account  books  of  deceased  in  his  own  hand- 
writing, admissible  under  statute,  in  suit  to 
recover  account,  57  C  478 

no    presumption     as    to    correctness     or 

weight  of  such  entries,  57  C  478 

claim  against  estate  for  services  rendered  on 
agreement  that  party  should  be  compen- 
sated in  will ;  declarations  of  deceased  that 
he  would  so  leave  his  property  and  that  he 
had  made  such  an  agreement,  held  admissi- 
ble, 61  C  201 

as   a   recognition  that  the   services   were 

rendered,  61  C  201 

no  objection  that  it  tended  to  take  case 

out  of  Statute  of  Limitations,  by  parol,  61 
C  202 
-nor  that  it  tended  to  prove  parol  agree- 


ment to  leave  estate,  61  C  202 

price  fixed  by  owner  of  land,  since  deceased, 
is  admissible  to  show  value  for  taxing  pur- 
poses, on  an  appeal  by  husband  of  de- 
ceased from  assessment  by  assessors,  63  C 
25 

not  necessary  that  memorandum  admissible 
under  statute  should  in  terms,  refer  to  mat- 
ter in  controversy,  63  C  313 

sufficient  if  they  can  be  shown  by  other 

evidence  to  do  so,  63  C  313 
-oral  statement  general  in  terms  but  em- 
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generality  goes  to  the  weight  to  be  given 

it,  63  C  315 

account  book  of  deceased  showing  that  inter- 
est had  not  been  paid  is  not  inadmissible 
because  not  containing  all  of  party's  pre- 
vious payments,  63  C  314 

an  appeal  from  probate  is  not  an  "action" 
within  statute,  63  C  412 

memorandum  left  by  plaintiff,  dying  during 
pendency  of  suit  is  admissible  under  statute, 
in  favor  of  executor,  63  C  416 

so  also  a  statement  de  subject  matter  of 

suit  made  by  deceased,  63   C  418 
-does  not  affect  the  case  that  defendant  has 


defaulted  to  be  heard  in  damages,  63  C  417 
-but  such  memorandum  and  statement  are 


bracing    subject    matter    admissible,    63    C 
315 


not  admissible   in   addition   to   a   deposition 
covering  entire  case,  63  C  417 

a  statement  of  deceased  de  injury,  made  six 
months  afterwards,  held  inadmissible,  63  C 
418 

statute  applies  to  claim  on  estate  never  put  in 
suit,  68  C  298 

declarations  admissible  for  whom ;  not  for 
purchasers  by  contract,  71  C  246,  72  C  693 

must  be  given  in  testimony  by  person  who 
heard  them ;  one  to  whom  first  hearer  re- 
peated them  cannot  testify  as  to  them,  71  C 
576 

declaration  of  deceased  that  he  owned  prop- 
erty, made  after  time  of  alleged  contract  of 
sale,  admissible  in  action  against  legatee  on 
contract,  72  C  472 

declaration  of  decedent  to  third  party  evinc- 
ing intention  to  treat  loan  to  son  as  an  ad- 
vancement irrelevant  for  that  purpose,  78 
C  334 

statute  has  no  application  where  neither  estate 
nor  legal  representatives  are  interested,  80 
C  446 

declaration  of  former  owner  of  land,  to  sup- 
port title  of  one  claiming  under  him  by  de- 
vise, 81  C  218 

statement  of  decedent  as  to  amount  of  prop- 
erty, admissible  in  an  action  to  recover  for 
services,  82  C  647 

declaration  of  testator  allowed  under  statute 
in  appeal  from  order  of  Probate  Court  on 
correction  of  inventory  and  allowance  of 
final  account;  limitation  of  the  statute,  84 
C  659,  662 

declaration  of  deceased  that  repairs  were 
made,  admitted,  86  C  415 

statute  applies  where  death  occurs  during  ac- 
tion, 86  C  475 

declaration  after  action  brought  admissible 
even  though  it  contains  facts  to  which  de- 
ceased could  not  testify,  86  C  475 

if  written  memorandum  is  vague,  it  may  be 
explained  by  oral  declaration,  86  C  475 

declaration  of  deceased  as  to  amount  on  de- 
posit in  his  name  admissible,  87  C  342 
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statement  of  another  in  his  presence  in- 
admissible in  action  by  representative  of  de- 
ceased, 87  C  342 

statute  does  not  apply  in  case  of  gifts  made 
during  life;  admitted  only  for  those  who 
sue  or  defend  for  the  estate,  89  C  321 

declarations  of  testamentary  intention  not  or- 
dinarily admissible,  91  C  45 

declaration  of  one  who  died  from  fireworks 
he  set  off,  received,  91  C  72i 

though  witness's  recollection  leaves  declara- 
tions vague,  they  are  admissible,  91  C  TJC 

declarations  of  employee  in  compensation  case, 
concerning  his  work  and  its  physical  effect 
upon  him,  is  admissible,  98  C  648 

declaration  of  deceased  person  admissible  in 
action  to  which  a(lministrator  is  a  partv. 
107  C  536 

appeal  from  probate  as  to  acceptance  of 

account  and  failure  to  remove  adminis- 
trator, 107  C  536 

of  decedent  struck  by  trolley  that  she  was 
going  to  take  it  admissible,  109  C  223 

but   exclusion   harmless    where   fact   was 

not  disputed,  109  C  223 

of  deceased,  not  admissible  in  action  between 
alleged  grantee  of  deceased  and  grantee  of 
administrator  earning  out  contract  of  de- 
ceased to  sell  land,  109  C  307 

such  grantees  not  representatives  of  de- 
ceased under  statute,  109  C  307 

on  issue  of  expectation  to  pay  for  services, 
unexecuted  will  in  favor  of  claimant  and 
statements  as  to  making  payment  and  ex- 
ecution of  will,  are  admissible,  110  C  217 

declaration  of  deceased  not  admissible  except 
as  statute  makes  it  so,  110  C  540 

statement  by  plaintiffs  intestate  shortly  be- 
fore he  died  as  to  driver  of  car  admissible 
under  statute,  110  C  540 

not  simply  to  contradict  other  statements 

imputed  to  him,  110  C  540 

draft  of  will,  unsigned  but  never  read  to  de- 
ceased not  admissible  under  statute,  112  C 
526 

purpose  of  statute,  112  C  526 

admits  of  exceptions,  as  in  case  of  priv- 
ileged communication,   112  C  526 

where  plaintiff  dies  after  suit  brought,  his 
statements  as  witness  on  previous  trial  of 
case  ordinarily  admissible,  113  C  465 

testimony  of  witnesses  as  to  his  pointing 

out  places  on  maps  not  appearing  in  tran- 
script, properly  admitted,  113  C  465 

decedent's  declaration  to  bookkeeper  that 
check  paid  note  in  full  was  evidence  of  that 
fact  116  C  72i. 

a  declaration  of  deceased  person  is  evidence 
of  the  facts  stated,  116  C  729 

testimony  as  to  statements  of  F  tending  to 
contradict  plaintiffs  claim  that  F  authorized 
agent  to  purchase  roofing  material  admissi- 
ble under  statute  as  declarations  of  deceased 
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person  relevant  to  matter  in  issue,  119  C 
549 

conversations  of  H  before  her  decease  with 
recipient  of  gift  relevant  to  prove  real  na- 
ture of  transaction,  123  C  465 

clary  of  deceased  of  probative  force  to  con- 
tradict plaintiffs  claim  that  decedent  was 
disabled   by   ab:  and   nursed   bv   her, 

124  C  44 

§  "6.  Declarations   concerning   Disput- 
ed Boundaries 

sta:  :f  interested  parties  since  deceased 

de  ancient  lands  are  inadmissible,  2  R  23 

when  thev  mav  be  admissible,  2  C  348,  48 

C  506 

traditionary  evidence  admissible  as  to  ancient 
boundaries,  13  C  316 

map  among  papers  of  deceased  former  owner, 
with  his  declarations,  admissible  to  show 
boundaries.  15  C  111 

general  reputation  admissible  to  show  pri- 
vate as  well  as  public  boundaries,  17  C  363 

map  of  deceased  surveyor  in  no  way  authen- 
ticated, inadmissible,  27  C  79 

declaration  of  ancient  persons  as  to  bounda- 
ries :  deeds  as  such,  71  C  572 

declarations  of  old  inhabitants  since  deceased 
as  to  boundaries ;  contrary  statements  made 
since  controversy  began,  74  C  374 

declarations  from  aged  inhabitants,  since  de- 
ceased admissible,  but  of  feeble  force  if  in- 
consistent with  paper  title,  78  C  124 

declarations  as  to  boundaries  admissible  if 
declarant  is  dead,  had  means  of  knowing 
about  it.  made  before  controversy  arose, 
and  he  had  no  interest  in  it,  83  C  537 

interest  of  adjoining  owner  in  boundary  does 
not  exclude  his  declaration  if  he  is  dead  and 
it  was  made  before  controversy  arose,  83 
C  538 

declaration  of  deceased  owner  of  land  as  to 
own  boundary,  or  of  one  from  whom  claim- 
ant derives  title,  inadmissible,  83  C  542 

doctrine  of  declaration  by  verbal  acts  as  point- 
ing out  boundaries,  83  C  544 

statement  of  old  person  as  to  position  of 
trees  as  highway  boundary  questionable,  but 
harmless,  84  C  654 

declaration  of  deceased  as  to  a  right  of  way 
not  in  controversy  excluded.  86  C  275 

declarations  of  deceased  persons  concerning 
disputed  boundaries  when  admissible,  105  C 
139,  366 

necessity  as  to  resorting  to  declarations  as  to 
ancient  boundaries  not  enough  to  make 
them  admissible :  they  must  have  sanctions 
guaranteeing  truthworthiness,   105  C  148 

strictness  of  rule  is  softened  in  controversies 
involving  the  fixing  of  an  ancient  bound, 
112  C 

statement  of  deceased  owner  of  land  as  to 
location  of  boundary  is  admissible  against, 
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but   not   in   support   of,   his   own   interests, 
112  C  152 
-but   where  declarant  has   no   interest   in 


premises    his     statement    is     admissible     to 
prove  ancient  bound,  112  C  152 

declaration  of  previous  owner  of  land  in  dis- 
pute, who  died  before  trial,  as  to  width  of 
avenue,  distance  from  which  fixed  disputed 
boundary,  held  admissible,  116  C  440 

declarations  as  to  location  of  ancient  bound- 
aries are  hearsay,  118  C  137 

not  admissible  unless  it  appears  that  de- 
clarant is  dead,  118  C  137 
■that  he  would  be  qualified  as  witness  if 


present,  especially  as  to  peculiar  means  of 
knowledge  of  boundary,  118  C  137 
— that   statement  was  made  before  contro- 
versy in  suit  arose,  118  C  137 
-that  he  had  no  interest  to  misrepresent, 


118  C  137 
and  declarations  of  one,  as  to  boundaries 


of  property  conveyed  by  him,  made  while 
directing  survey  for  purpose  of  making 
map,  held  not  admissible,  118  C  137 

§  77.  Dying  Declarations 

admissible  only  in  criminal  cases,  32  C  358 

inference  drawn  by  witness  from  some  re- 
mark by  deceased,  inadmissible,  48  C  96 

not  entitled   to   consideration  on   petition 

for  new  trial,  48  C  96 

made  shortly  before  death  de  cause  of  shoot- 
ing, admissible,  49  C  379 

fact  that  a  priest  had  administered  last  rites 
admissible  to  prove  declarant's  knowledge 
of  her  dying  condition,  57  C  505 

does    not    affect,    that    this    had    already 

been  proved,  or  that  it  was  received  after 
declaration,  57  C  506 

may  show  expectation  of  death ;  need  not  di- 
rectly accuse  prisoner ;  may  be  of  statements 
of  prisoner  such  as  rebut  claim  of  intoxica- 
tion, 64  C  293 

finding  that  statement  is  such,  is  conclusive, 
66  C  395 

may  take  form  of  question  and  answer,  93  C 
328 

presence  or  absence  of  accused  of  no  signifi- 
cance, 93   C  328 

assumed  that  one  getting  a  dying  declaration 
did  so  to  get  an  accurate  and  complete  state- 
ment, 93  C  328 

evidence  that  decedent  distinguished  between 
assailants,  when  he  made  the  declaration, 
admissible  to  show  mental  condition,  93  C 
328 

even  dying  declaration  in  murder  case  may 
take  form  of  questions  and  answers,  93  C 
336 

statement  originally  made  when  victim  in  no 
fear  of  death  but  later  read  over  and  as- 
sented to  when  she  is,  admissible,  107  C  148 

finding  of  court  conclusive,  107  C  148 
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is  admissible  in  prosecution  for  man- 
slaughter by  abortion,  107  C  148 

in  criminal  case,  no  conclusion  that  ante  mor- 
tem statement  had  been  made  could  be  based 
on  bare  statement  of  witness  that  he  took 
one,  109  C  124 

court  would  have  to  hear  or  see  it,  109  C 

124 

necessary  that  court  should  be  satisfied  that 
deceased  was  in  actual  danger  of  death  and 
had  given  up  hope  of  recovery,   113  C  209 

requisites  of  such  a  statement  to  be  ad- 
missible in  criminal  trial,  113  C  209 

if  part  of  statement  is  not  admissible  and 

court  points  this  out  to  jury,  accused  can- 
not complain,  113  C  209 
-declaration   may   take   form   of   questions 


and  answers  and  presence  of  accused  is  of 
no  significance,   113  C  209 

§  78.  Res  Gestae 

agreement    made   at   time   of   indorsing   note, 

when  admissible,  1  C  390 
inquiries    of    officer    and   answers    admissible, 

where   charged   with   negligence   in  making 

attachment,    1    C   391 
res  gestae  defined,  3  C  250,  46  C  464 
declarations  of  occupant  of  land,  when  admis- 
sible to  rebut  claim  of  title  by  plaintiff  by 

adverse  possession,  4  C  457 
declarations    admissible    to    prove   grant    was 

bona  fide  or  mala  fide,  5  C  149 
the   whole   of  a   conversation  must   be  taken 

together,  5  C  245 
time  determines  identity  of  conversation, 

not  renewal  of  same  subject,  5  C  246 
declarations  to  constitute  part  of,  must  have 

been  made  at  the  time,  8  C  263 
conversation  as  part  of,  admissible,  11   C  300 
declarations   of   those   in   privity   with   party, 

when  admissible  as  part  of,  12  C  6 
conduct  of  carrier  after  injury  to  passengers, 

admissible,  13  C  324 
fraudulent   representations   not   communicated 

to  plaintiff,  held  admissible  as  part  of,   16 

C  80 
declarations  of  A  de  his  reasons  for  leaving 

B  who  had  agreed  to  support  him,  inadmis- 
sible when,  18  C  519 
rule  as  to  declarations  as  part  of,  examined 

and  applied,  19  C  209 
declaration   as   to    intent   with   which    act    of 

previous  day  was  done,  inadmissible,   19   C 

269 
entries  by  deceased,  when  admissible  as,  20  C 

96 
declarations  made  while  going  toward  a  place, 

admissible  as   characterizing  the  act,   21    C 

112 
declarations  accompanying  an  act,  admissible 

to  rebut  claim  of  adverse  possession,  21   C 

418 
-if  not  accompanying  an  act  and  in  absence 


of  claimant,  inadmissible,  21  C  418 
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declarations  of  party  starting  off,  as  to  desti- 
nation, admissible,  26  C  92 

and  the  purpose  for  which  he  was  going, 

26  C  92 

acts  and  declarations  of  deceased  church 
warden  made  on  ground,  are  admissible  to 
show  possession  under  claim  of  right  in 
corporation,  26  C  361,  365 

declarations  of  deceased  wife,  complaining  of 
nuisance  while  suffering  from  it,  admissible, 
28  C  320 

declarations  of  draw  tender  during  passage  of 
vessels  through  draw,  admissible,  30  C  391 

declaration  as  part  of.  must  explain  or  char- 
acterize act  then  being  done,  32  C  492 

as  for  what  person  and  purpose  a  pur- 
chase is  made,  32  C  492 

suit  on  insurance  policy  on  life  of  wife,  by 
husband;  her  letters  and  declarations  de 
her  bad  health,  admissible  in  defense.  35  C 
235 

physician's  practice ;  declarations  in  his  own 
favor  are  inadmissible,  35  C  582 

unless  made  while  treating  patient,  35  C 

declaration  of  prior  owner  while  plowing,  that 
defendant  had  no  right  of  way,  admissible, 
37  C  407 

characterizing  the  act  as  being  inconsist- 
ent with  claim,  37  C  407 

statement  of  past  transaction  is  no  part  of, 
41  C  59 

claims  or  assertions  of  title,  in  absence  of  oth- 
er party,  when  admissible  in  cases  of  ad- 
verse possession,  44  C  123 

advice  given  by  attorney  is  admissible  to  ex- 
plain act,  44  C  186 

declaration  of  deceased,  as  to  purpose  on  leav- 
ing house,  admissible  as  part  of,  49  C  380 

circumstances  attending  utterance  of  slander- 
ous words  are  admissible  under  general  de- 
nial, 54  C  435 

in  action  for  fraud,  evidence  that  defendant 
told  plaintiff  that  if  horse  was  sound  he 
would  be  worth  more  monev,  admissible, 
55  C  452 

to  show  some  knowledge  on  part  of  the 

plaintiff  of  condition  of  the  horse,  55  C  452 
-reply  of  plaintiff  is  also  admissible,  55  C 


452 

a  statement  of  a  past  transaction  is  not  ad- 
missible as  part  of,  56  C  416 

declaration  of  A  on  giving  a  note  signed  A 
and  B  that  they  were  partners  is  inadmis- 
sible as  part  of  the  res  gestae  of  the  note, 
59  C  342 

evidence  of  plaintiff's  agent  de  purchase  of 
goods  and  direction  for  shipping,  admissible 
in  action  against  common  carrier  for  non- 
del  ivery.  60  C  371 

to    show    plaintiffs    interest,    to    identify 

goods  and  authority  of  vendor  to  deliver  to 
carrier,  60  C  371 
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but  not  that  goods  were  in  fact  delivered 

to  carrier,  60  C  371 

purchase  price  paid  by  public  subscription ; 
declarations  of  grantor  at  the  time  that  land 
was  to  be  a  "common  for  the  purpose  of 
going  to  the  station,"  held  admissible  as, 
62  C  248 

on  issue  as  to  whether  contract  covered  cer- 
tain work,  evidence  that  estimate  made  for 
contract  covered  only  part  of  work,  admis- 
sible as  part  of  transaction,  64  C  309 

nature  and  definition  in  general,  64  C  345,  68 
C  14.  77  C  267,  78  C  351 

act  itself  must  be  admissible,  64  C  545,  77  C 
267 

in  complaint  for  assault,  statement  of  one  offi- 
cer to  another  immediately  after  deed,  that 
"the  girl  says"  she  found  a  certain  glove, 
inadmissible,  65  C  95 

statement  to  witness  made  by  one  not  a  party, 
as  to  conversation  with  another,  not  a  par- 
ty,  and  not  present,  inadmissible,  66   C  82 

in  action  for  wrongful  attachment,  memoran- 
dum of  goods  attached  held  not  admissible 
as  such,  68  C  1 

on  prosecution  for  nonsupport,  and  defense  of 
adultery,  statement  of  one  caught  escaping 
from  defendant's  house,  inadmissible,  69  C 
216 

statement  of  mother  or  child  injured  by  street- 
car, shortly  after  accident,  that  she  didn't 
blame  motorman,  inadmissible,  69  C  272 

statement  by  child  to  mother  five  minutes  aft- 
er being  bitten  by  dog  as  to  what  dog  it 
was,  inadmissible,  70  C  642 

declarations  naturally  resulting  from  pain  ad- 
missible to  prove  it :  limitations  of  rule,  70 
C  645.  74  C  475,  79  C  499 

statement  of  payee  in  note  in  making  transfer 
of  it  not  in  rule,  71  C  246 

conversation  with  servant  who  caused  injury, 
one  hour  after  accident,  inadmissible,  75  C 
433 

declarations  made  subsequent  to  event  and 
narrative  in  form,  inadmissible,  77  C  158 

conversation  between  husband  and  wife  while 
spending  night  together,  admitted  in  action 
for  alienation  of  her  affections,  78  C  351 

statements  of  motorman  two  or  three  minutes 
after  accident  held  inadmissible.  81  C  396 

defendant's  servant's  conduct  after  accident, 
not  admissible,  82  C  258 

act  of  owner  pointing  out  boundary,  not  ad- 
missible. 83  C  53S 

distinguished  from  declaration  de  boundaries, 
83  C  544 

to  find  the  state  of  mind  of  a  person,  his  acts 
and  declarations  are  admissible  as  part  of 
the  res  gestae,  85  C  384 

recital  of  past  occurrences,  not  admissible  as 
part  of  res  gestae,  90  C  241 

[Conn  Dig] 


statement  by  defendant's  servant  immediately 
after  serious  accident,  "arrest  me,  officer, 
it  is  my  fault,"  admissible,  100  C  482 

general  discussion  of  rule,  100  C  483 

spontaneity  of  statement  presents  preliminary 
question  for  court,  100  C  485 

its    ruling   thereon   is   an   exercise   of   its 

discretion,  100  C  485 

statement  made  by  automobile  driver  on  eve- 
ning after  accident,  held  not  admissible; 
one  made  at  time  of  collision  admissible 
within  trier's  discretion,  105  C  429 

exclusion  of  statements  made  within  ten  min- 
utes after  accident,  held  within  trial  court's 
discretion,  105  C  476 

time  and  spontaneity,  as  elements  of,  109  C 
706 

utterance  of  bus  driver,  "no  brakes,"  less  than 
three  minutes  after  accident  and  in  response 
to  no  question  held  admissible,  109  C  706 

statements  by  party  which  are  the  natural  and 
instinctive  expressions  of  present  suffering, 
admissible,   113  C  466 

contents  of  lost  letter  to  surgeon  not  admis- 
sible as  part  of,  in  action  for  negligence  in 
operation,  113  C  484 

testimony  of  parties  to  transaction  claimed  to 
have  been  fraudulent  as  to  what  they  said 
and  did,  114  C  125 

declaration  indicating  intention  to  do  act  in 
immediate  future,  admissible  to  prove  act 
was  performed,  115  C  344 

admissible  not  as  part  of  res  gestae  but 

as  fact  relevant  to  fact  in  issue,  115  C  344 

statement  made  by  employee  in  building 
where  plaintiff  fell  that  light  was  out  on 
stairway  earlier  in  evening  not  admissible 
as  spontaneous  exclamation  because  it  did 
not  relate  to  accident  but  to  past  event ;  nor 
did  it  characterize  state  of  mind  of  witness, 
129  C  615 


§  79. 


-Apparent  Exceptions;  Statements 


in  Issue  or  Which  Constitute  Cir- 
cumstantial Evidence 

evidence  of  introduction  proper  to  prove  fact 
and  manner  of  it  and  not  the  truth  of  what 
was  said,  17  C  118 

remote,  obscure  allusions  to  homicide  admis- 
sible as  evincing  a  design,  47  C  538 

jury  to  judge  whether  allusions  refer  to 

the  crime,  47  C  538 

"I  don't  know  but  I  shall  kill  some  one 


in  a  week,"  47  C  539 
-admissible    as     threat    against     deceased. 


when  uttered  in  talk  de  deceased,  47  C  539 

threat  of  defendant  to  burn  "that  barn"  of 
plaintiff  admissible,   49   C  337 

although   it  may   have   referred   to   barn, 

the  action  for  burning  of  which  was  out- 
lawed, 49  C  338 

a  threat  much  more  general  and  indefi- 
nite would  be  admissible,  49  C  338 
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— not  inadmissible  as  too  remote  from  time 
of  burning,  49  C  338 
-such  objection  goes  to  the  weight  not  to 


the  admissibility,  49  C  338 

in  action  for  fraud,  evidence  that  defendant 
told  plaintiff  that  if  horse  was  sound  he 
would  be  worth  more  money,  admissible  to 
show  some  knowledge  on  part  of  the  plain- 
tiff of  the  condition  of  the  horse,  55  C  452 

declaration  of  party  that  he  intends  to  do  act 
or  pursue  course  of  conduct  always  admis- 
sible when  act  or  course  of  conduct  are  in 
issue,  63  C  108 

diaries  kept  by  testator  admissible  to  prove 
mental  capacity,  63  C  410,  412 

but  not  the  truth  of  the  entries  therein, 

63  C  412 

letters  received  by  testator  as  well  as  those  he 
wrote  in  reply  admissible  de  mental  ca- 
pacity, 63  C  414 

any  act  or  statement  of  one  accused  of  crime, 
showing  influence  of  crime,  is  admissible,  64 
C  305 

under  claim  of  intoxication,  rational  state- 
ments may  be  proved  in  rebuttal,  64  C  306 

declarations  as  to  intent  to  make  gift,  64  C 
553,  70  C  348 

declarations  of  testator  showing  kind  or  hos- 
tile feeling,  as  bearing  on  question  of  undue 
influence ;  but  statement  that  he  was  con- 
strained inadmissible,  74  C  257 

declaration  as  to  present  intention  to  do  act, 
admitted,  75  C  206 

as,    to    commit    suicide;    but    declaration 

made  some  time  before  that  one  "had  the 
stuff"  to   do   it  inadmissible,  77  C  267 

declarations  such  as  show  an  existing  feel- 
ing or  intention  are  admissible  to  prove  it, 
77  C  639,  81  C  268,  293 

upon  issue  of  whether  will  revoked  by  de- 
struction by  testator,  his  declarations  ac- 
companying act  of  destruction  and  those 
preceding  if  not  too  remote,  admissible,  77 
C  639 

declaration  by  alleged  testator  that  he  made 
will  in  favor  of  wife  to  keep  her  quiet  is 
merely  narrative  of  past  act  and  inadmissi- 
ble, 77  C  639 

but  his  statement  made  at  same  time  that 

she  would  not  get  all  his  property  is  ad- 
missible of  his  then-existing  intent  not  to 
die  leaving  a  will  for  her  sole  favor,  77  C 
639 

declaration  of  defendant  showing  intimacy  or 
regard  for  the  plaintiff,  admissible  in  breach 
of  promise  action,  80  C  531 

declaration  of  victim  in  prosecution  for  rape; 
so,  in  prosecution  for  abuse  of  female  child, 
81  C  5 

declaration  of  intent  to  do  act  in  future  admis- 
sible to  corroborate  evidence  that  it  was 
done ;  desire  for  package  in  order  to  re- 
turn it  to  owner,  81  C  268 
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declarations  indicative  of  existing  feeling  or 
state  of  mind  respecting  act  about  to  be 
done  by  declarant  admissible,  81  C  294 

also  expressions  of  regret  by  superintend- 
ent of  schools  de  report  he  was  about  to 
make,  81  C  294 

written  receipt  in  corroboration  of  oral  testi- 
mony of  payment  is  not  hearsay,  85  C  613 

declaration  of  donor  at,  before,  and  after  gift 
admissible,  89  C  321 

declarations  prior  and  subsequent  to  sale  al- 
lowed in  action  of  fraud,  90  C  624 

proof  of  oral  agreement  of  third  party  by  tes- 
timony as  to  what  they  said,  not  hearsay, 
93  C  111 

admissible  to  show  that  one  telephoned  to  po- 
lice because  of  information  obtained  from 
deceased ;  not  hearsay,  93  C  328 

evidence  that  orders  were  given  to  subordi- 
nate and  that  he  acted  accordingly,  admis- 
sible, but  not  what  orders  were,  96  C  161 

lis  pendens,  admissible  to  show  intent  of  party, 
not  excluded  because  containing  statements 
in  the  nature  of  hearsay,  97  C  32 

proper  to  ask  witness  if  he  spoke  to  certain 
persons  and  then  did  anything  as  a  result  of 
what  they  said  where  no  purpose  to  show 
conversation,  100  C  542 

guest's  warning  to  automobile  driver  before 
collision,  admissible,   100  C  602 

statements  in  mechanic's  lien  as  verbal  acts 
evidencing  intention  to  treat  title  to  arti- 
cles as  in  vendee,  101  C  5 

to  prove  market  value  of  corporate  stock, 
standard,  accredited  price-current  lists  and 
market  reports  are  admissible,  104  C  73 

experienced  witness  as  to  market  price  and 
value  may  state  conclusions  though  source 
of  information  largely  hearsay,  104  C  464 

in  assault  and  battery,  circumstances  before 
and  after  occurrence,  including  defendant's 
declarations,  admissible  to  prove  character 
of  assault.  105  C  528 

how  far  mother  of  deceased  victim  of  abortion 
may  testify  as  to  what  her  daughter  told 
her  of  visits  to  doctor's  office  and  of  her 
belief  as  to  her  pregnancy,  108  C  53 

on  issue  whether  medical  school  is  reputable, 
statements  of  its  officers,  and  contents  of 
documents  submitted  by  them  indicating  in- 
adequate facilities  and  instruction  are  ad- 
missible, not  to  prove  truth  of  facts  recited 
but  to  show  character  of  institution,  108  C 
74 

codicil  later  revoked  and  so  not  probated,  ad- 
missible as  declaration  of  intention  of  tes- 
tator in  will  construction  case,  109  C  177 

adjustment  sheets  prepared  for  purpose  of  car- 
rying out  agreement  to  convey  lands  are  ad- 
missible to  show  readiness  to  perform,  113 
C  535 

but  are  not  evidence  of  truth  of  state- 
ments contained,  113  C  535 
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declaration  indicating  intention  to  do  act  in 
immediate  future,  admissible  to  prove  act 
was  performed,  115  C  344 

admissible  not  as  part  of  res  gestae  but 

as  fact  relevant  to  fact  in  issue,  115  C  344 

declaration  of  murdered  man  that  he  was  go- 
ing to  house  of  accused  held  admissible,  115 
C  344 

admissibility  of  statement  made  by  victim  of 
rape  is  settled  in  this  State,  115  C  672 

statement  of  little  girl  about  indecent  assault 
committed  against  her  the  day  before,  ad- 
missible to  corroborate  her  testimony  as  to 
it,   115   C  672 

plaintiff  accused  defendant  of  being  father  of 
child  to  him  and  to  her  father  and  made 
same  accusation  while  she  was  in  travail ; 
held  finding  of  continuity  and  constancy  of 
accusation  justified,   116  C  704 

important  fact  is  consistency  of  mother's 

declarations  from  first  to  last  of  paternity 
of  child ;  number  of  accusations  and  period 
they  cover  go  merely  to  weight,  116  C  704 

declaration  indicating  present  intent  to  do 
particular  act  in  immediate  future,  made  in 
apparent  good  faith  and  not  for  self-serving 
purposes,  is  admissible  to  prove  that  act 
was  in  fact  performed.   119  C  483 

admissible  not  as  part  of  res  gestae  but 

as  fact  relevant  to  fact  in  issue,  119  C  483 
-so  statement  of  agent  that  he  was  going 


to  work  in  certain  locality  admissible  to 
show  he  was  on  employer's  business  when 
in  accident  there,  119  C  483 

conversations  of  H  before  her  decease  with 
recipient  of  gift  admissible  for  purpose  of 
ascertaining  intent,  123  C  465 

exception  when  issue  is  as  to  whether  party 
has  acted  prudently,  in  good  faith  or  with- 
out malice ;  actions  of  malicious  prosecu- 
tion, 124  C  638 

conversations  between  plaintiff  and  her  attor- 
neys admissible  on  allegation  that  she  en- 
tered into  agreement  upon  advice  of  her  at- 
torneys, 124  C  638 

testimony  of  witness  that  day  before  acci- 
dent he  told  foreman  that  stone  which  fell 
on  plaintiff's  foot  should  be  removed  not 
hearsay ;  admissible  as  imputing  notice  to 
defendant,  125  C  258 

declaration  indicating  a  present  intention  to 
do  a  particular  act  in  immediate  future, 
made  in  good  faith  and  not  for  self-serving 
purposes,  admissible  to  prove  that  act  was 
performed,  125  C  321 

admissible  not  as  part  of  res  gestae  but 

as  fact  relevant  to  fact  in  issue,  125  C  321 

so  statements  of  deceased  as  to  his  then 


present  intention  to  go  to  meet  defendants 
made  on  day  preceding  his  murder  admis- 
sible, 125  C  321 


-but  not   statements   concerning   intentions 


and  actions  of  defendants,  tending  to  show- 
conspiracy  to  murder,  125  C  321 
-error    in    admitting    them    aggravated   by- 


argument  of  assistant  state's  attorney,  125 
C  321 

statement  of  person  out  of  court  admissible 
where  it  bears  upon  good  faith  of  party, 
125  C  580 

to  show  that  two  prospective  purchasers 

of  real  estate  were  in  disagreement  in  re- 
gard to  carrying  out  the  purchase,  125  C 
580 

statement  of  testator  that  will  was  all  right, 
made  four  years  after  execution,  evidenced 
his  state  of  mind  and  was  not  inadmissible 
as  hearsay,  127  C  643 

admissibility  of  statement  of  deceased  witness 
as  to  his  intention ;  statement  must  refer  to 
intention,  design  or  state  of  mind  of  declar- 
ant, 128  C  173 

statements  referring  to  acts  and  intentions 

of  accused   are   pure   hearsay   as   to   them, 
made  by  person  not  subject  to  cross-exam- 
ination, 128  C  173 
-but  statement  by  deceased  that  he  was  go- 


ing to  meet  accused  and  "to  tell  them  some- 
thing" is  statement  of  purpose,  128  C  179 
letter   admitted   not   as   evidence   of  truth   of 
statement  in  it  but  as  one  step  in  transaction 
involved  in  suit,  128  C  204 

§  80.  Miscellaneous  Exceptions 

declarations  of  witness  spirited  away,  admis- 
sible, 1  R  76 

exception  founded  on  necessity  of  case,  1  R 
80 

record  of  previous  testimony  in  another  ac- 
tion admissible,  but  the  whole  testimony 
should  be  taken  together,   1  R  434 

hearsay  admissible  to  prove  relationship  only 
when  it  comes  from  deceased  relative  or 
member  of  family,  made  under  such  circum- 
stances as  to  preclude  interest  or  bias,  2  C 
347 

opinions  of  deceased  neighbors,  inadmissible 
on  question  of  pedigree,  2  C  349 

memorandum  of  third  person,  deceased,  ad- 
missible, 26  C  310 

declarations  of  such  deceased  made  long 

after,  inadmissible  to  impeach  memoran- 
dum, 26  C  310 

recitals  in  wills  and  deeds,  on  account  of  the 
solemn  character  of  the  instruments,  have 
been  received  in  evidence,  as  have  entries 
made  by  parties  against  own  interest,  39  C 
565 

declarations  of  injured  person  to  physician  de 
character  and  location  of  injury  admissible, 

47  C  76 

declarations  of  deceased  are  admissible  to 
prove  matters  of  public  or  general  interest, 

48  C  506 
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but  dates  or  particular  facts   not  per  se 

generally  known  are  inadmissible,  though 
connected  with  matters  of  public  interest, 
48  C  507 

date  of  erection  of  schoolhouse  is  not  provable 
by  declarations  of  deceased,  48  C  507 

declarations  of  prosecutrix  in  bastardy  case 
to  her  mother  de  begetting  of  child,  held 
admissible  in  corroboration,  58  C  290 

declarations  as  to  public  or  general  rights, 
76  C  600 

testimony  of  deceased  witness  given  on  anoth- 
er trial,  admissible  when,  80  C  140 

where  A's  decision  is  to  be  conclusive  on  a 
point  and  he  becomes  incompetent,  his  mem- 
oranda and  declarations  are  admissible  as 
quasi  records  of  tribunal  constituted  by  par- 
ties, 82  C  485 

entries  of  those  who  become  incompetent 

same  as  writing  of  a  deceased  person,  82  C 
485 

testimony  of  one  who  has  become  incompe- 
tent may  be  given  where  proper  condition 
exists,  86  C  583 

the  post  litem  motam  rule  considered;  rule 
applies  where,  by  modification  of  hearsay 
rule,  certain  kinds  of  hearsay  may  be  in- 
troduced as  evidence  of  truth  of  facts  stat- 
ed, 96  C  440 

one  may  testify  as  to  his  own  age  and  date  of 
birth,   99   C  267 

testimony  of  witness  since  deceased  before  ref- 
eree in  bankruptcy  on  examination  of  bank- 
rupt, is  inadmissible,  99  C  308 

admission  of  public  records  required  by  law 
as  exception  to  hearsay  rule,  103  C  511 

rules  as  to  such  exceptions  same  in  civil 

and  criminal  cases,   103  C  511 

to  prove  market  value  of  corporate  stock, 
standard,  accredited  price-current  lists  and 
market  reports  are  admissible,  104  C  73 

in  declarations  de  pedigree,  declarant  must  be 
shown  to  be  related  to  one,  but  not  to  both, 
of  persons  between  whom  relationship  is 
sought  to  be  established,  107  C  287 

unsworn  statement  of  member  of  family  as  to 
relationship  is  hearsay,  107  C  287 

but  declarations  of  deceased  member  ad- 
missible when,  107  C  287 

basis  of  exclusion  and  exceptions,  107  C  287 

rule  that  statements  of  a  witness  out  of  court 
may  not  be  shown  to  support  his  testimony 
not  applicable  to  contemporaneius  memoran- 
dum of  transaction  supported  by  his  testi- 
mony of  its  correctness,  111  C  420 

declarations  of  old  men,  now  deceased,  admis- 
sible to  prove  public  reputation  of  place, 
as  distinguished  from  private  opinion,  112 
C  152 

statement  by  person  of  name  and  age  in  na- 
ture of  hearsay  but  such  statements  univer- 
sally relied  on  in  everyday  life  and  by 
courts,  118  C  531 
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§  81.  Self-Serving  Declarations 

partv  cannot  make  evidence  for  himself,  8  C 
368 

his  statement  to  witness  in  absence  of  ad- 
verse partv-  held  inadmissible  even  as  a  test 
of  memory,  8  C  368 

of  former  owner  of  the  land  in  support  of  his 
title,  inadmissible,  17  C  401 

declarations  of  party  in  his  own  favor  in  an- 
other's absence  are  inadmissible,  46  C  464 

except  as  part  of  res  gestae,  46  C  464 

declarations  of  accused  as  to  condition  of 
pistol,  after  opportunity  to  reload,  inadmis- 
sible, 47  C  137 

evidence  of  doctor  making  examination  as 
expert  as  to  exclamations  and  actions  of 
plaintiff  indicating  pain,  when  inadmissible, 
52  C  309 

by  accused  of  his  attachment  for  person  killed, 
inadmissible  in  his  behalf,  57  C  506 

rules  admitting  statements  in  one's  own  favor 
not  to  be  extended,  but  may  be  harmless,  64 
C  545,  86  C  346 

declaration  of  party  as  to  willingness  to  have 
premises  involved  examined,  made  out  of 
court,  excluded,  66  C  182 

self-serving  declaration  made  out  of  court  and 
in  absence  of  other  party,  inadmissible,  68 
C  380,  69  C  651 

self-serving  declarations  are  inadmissible.  73 
C  188,  78  C  109,  81  C  480,  82  C  261,  83  C 
261 

an  entry  in  a  party's  memorandum  book,  of 
occurrence  testified  to  by  him,  is  a  mere 
declaration  in  his  own  interest,  inadmis- 
sible either  in  corroboration  or  as  inde- 
pendent evidence,  73  C  446 

where  it  was  claimed  that  defendant  was  in 
collusion  with  wife,  who  forged  his  name 
on  note,  he  could  not  make  evidence  for 
himself  by  testfying  he  had  discovered  other 
forged  notes  and  handed  them  to  his  attor- 
neys, 73  C  470 

but  he  could  prove  that  as  soon  as  note 

was  put  in  suit  he  told  plaintiff's  attorney  it 
was  a  forgery,  73  C  470 

bill  for  services  rendered  by  plaintiff  sent  to 
defendant,  admissible,  77  C  211 

self-serving  statements  on  record  book  of  cor- 
poration not  admissible,  77  C  466 

declarations  of  one's  own  agent  in  one's  favor 
inadmissible,  81  C  479,  488 

motion  to   strike  out  self-serving  declaration 

should  be  granted,  81  C  488 
self-serving   statement   of   accused,   inadmissi- 
ble on  his  behalf,  83  C  261 
admission  of  receipt  not  error  where  one  has 
testified  that  he  made  a  payment  and  this 
is  uncontradicted,  85  C  613 
declarations  introduced  to  prove  license  in  fa- 
vor of  persons  making  them,  are  inadmis- 
sible, 90  C  250 
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declaration  of  a  deceased  agent  offered  by 
principal  on  his  behalf,  is  hearsay,  95  C  148 

in  action  to  quiet  title,  plaintiffs  deed  from 
immediate  grantor  not  inadmissible  on 
ground  that  recitals  concerning  chain  of 
title  are  self-serving  declarations,  104  C 
596 

declarations  of  deceased  owner  as  to  boundary 
inadmissible  if  self-serving  as  tending  to  re- 
strict liability  under  covenant  of  warranty, 
105  C  139 

letter  containing  self-serving  declarations  is 
inadmissible,  105  C  539 

letter  of  party  not  admissible  in  his  behalf  to 
show  why  he  took  certain  action,  109  C 
662 

self-serving  declaration  in  replevin  suit,  112  C 
120 

contents  of  lost  letter  of  plaintiff's,  objection- 
able as  self-serving  declaration,  113  C  484 

self-serving  conversation  by  plaintiff,  in  ab- 
sence of  defendant,  held  not  admissible  on 
rebuttal,  116  C  596 

testimony  of  accused  that  he  told  W,  since 
deceased,  at  time  of  crime  that  he  was  go- 
ing to  certain  place,  self-serving  and  inad- 
missible, 118  C  444 

declaration  is  statement  made  out  of  court ; 
statements  made  in  court  and  subject  to 
cross-examination  not  open  to  objection  that 
they  are  self-serving,  125  C  330 

exhibits  which  were  not  computations  which 
would  aid  jury  but  mere  self-serving  reci- 
tations of  evidence  not  admissible,  128  C 
279 

§  82.  Admissions 

§  83.  In  General 

admissions  of  fraudulent  grantor  prior  to 
conveyance,  inadmissible,  4  D  292,  26  C  482 

unless    grantee   had   knowledge   of   them, 

4  D  292,  26  C  482,  31  C  432 

actual  plaintiffs  cannot  diminish  weight  of 
admissions  by  nominal  plaintiff,  by  showing 
his  assignment  and  bankruptcy,  3  C  81 

declarations  and  acts  of  party  whenever 
made,  are  admissible  against  him,  4  C  548 

admissions  of  executor,  when  inadmissible 
against  him.  and  why,  4  C  548 

declarations  of  party,  inadmissible  to  explain 
admissions  at  another  time,  5  C  245 

admissions  by  defendant  that  note  was  for 
land,  admissible  to  prove  consideration,  8 
C  10 

admission  of  debt  to  one  partner,  admissible 
to  prove  debt  to  firm,  if  no  individual  debt 
exists,  9  C  88 

the  whole  of  a  conversation  should  be  given, 
9  C  248,  312,  10  C  5,  11  C  280,  462,  57  C 
139 

admission  in  a  vote  of  town  to  indemnify  se- 
lectmen, inadmissible  in  action  against  se- 
lectmen, 9  C  284 


declarations  against  interest  are  always  ad- 
missible, 9  C  312 

part  of  conversation  in  party's  favor,  admis- 
sible to  explain  the  rest,  when,  9  C  313 

witness  may  give  the  idea  if  he  fail  to  re- 
member the  language  used,   11   C  280 

declaration  admitted  to  qualify  another  must 
be  of  same  conversation,   11  C  462 

onus  of  proving  the  connection  on  party 

claiming  the  qualification,  11   C  462 

declaration  of  pecuniary  inability  is  admis- 
sible when,  15  C  11 

admission  of  the  execution  of  probate  bond 
sued  on,  extends  how  far,  IS  C  176 

declarations  showing  recklessness  are  admis- 
sible to  affect  damages,  15  C  234 

declarations  of  grantor  proving  notice  of  ac- 
ceptance, are  admissible,   15  C  464 

declarations  of  payee,  nominal  plaintiff,  made 
after  assignment  of  note  and  notice,  inad- 
missible for  maker  and  defendant,  16  C  591 

admissions  of  insolvent,  if  fraudulently  made, 
are  entitled  to  no  weight,  18  C  284 

admissions  of  those  not  parties  to  suit,  ad- 
missible when,  18  C  284 

declarations  of  possessor  of  personalty,  when 
admissible  de  question  of  ownership,  18  C 
309 

witness  may  testify  as  to  admissions  made  by 
party  now  claiming  adverse  user,  18  C  332 

declarations  in  nature  of  accusation  of  de- 
fendant to  his  face,  admissible,  20  C  331 

declarations  of  joint  trespasser  in  the  hear- 
ing and  without  contradiction  of  defend- 
ant, admissible,  21   C  430 

weight  of  admissions  of  defendant  to  be 
passed  upon  by  jury,  27  C  317 

though    explained    by   new   facts    at   the 

time  unknown,  27  C  318 

declarations,  if  admissible,  may  be  proved  by 
anyone  who  heard  them,  though  declarant 
be  within  reach  of  process,  28  C  574 

admissions  of  grantor  before  conveyance,  of 
intent  to  defraud,  are  admissible  against 
him,  31  C  432 

but  not  against  grantee,  without  proof  of 

collusion,  31  C  432 

witness  to  admissions  of  indebtedness,  cannot 

be  asked  if  he  had  not  said  that  defendant 

had  a  larger  claim,  41  C  57 
that  witness  was  plaintiff's  counsel  makes 

no  difference,  41  C  57 
declaration   of   party   that   he   had   "got   will 

fixed  as   he  wanted"   admissible  as   admis- 
sion of  fact  in  issue,  54  C  112 
fraudulent    representations   to   obtain   general 

credit,     admissible     against    party    making 

them,  55  C  279 
though   he    paid   for   goods   then   bought 

and  though  fraudulent  debt  was  contracted 

afterwards,   55  C  279 
declaration    of    one    of    appellees,    in    appeal 

from  probate  of  will,   against  capacity  of 
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testatrix  not  admissible  against  other  ap- 
pellees and  hence  could  not  be  admitted  at 
all,  57  C  127 

admissions  of  accused  that  he  was  married, 
admissible  against  him  in  prosecution  for 
nonsupport,  57  C  538 

claim  against  estate  for  services  rendered,  on 
agreement  that  party  should  be  compen- 
sated in  will ;  declarations  of  deceased  that 
he  would  so  leave  his  property  and  that 
he  had  made  such  an  agreement,  held  ad- 
missible, 61  C  201 

oral  admission  of  party  against  himself  and 
others  claiming  under  him,  de  contents  of 
written  document,  are  primary,  62  C  556 

may  be  proved  without  producing  writ- 
ing or  showing  that  it  cannot  be  produced, 
62  C  556 

where  order  on  defendant  to  pay  claim  in  suit 
was  returned  unpaid,  reply  of  defendant  to 
question  as  to  reason  for  not  paying  it, 
that  he  thought  he  had  paid  it,  admissible, 
67  C  578 

letter,  stating  claim,  to  alleged  debtor,  ad- 
missible, 70  C  281,  71  C  599 

especially  where  reply  denies  some  of  its 

statements,  73  C  118 

and  in  such  case  reply  is  admissible,  77 

C  593 

admissions  secured  by  duress;  by  fraud,  71  C 
306,  88  C  164 

offer  of  plaintiff  to  pay  executor,  if  he  would 
allow  his  claim  on  the  estate,  admissible  in 
suit  on  claim,  72  C  396 

promise  to  repair  defect  not  admission  that 
defect  was  due  to  promisor's  fault,  74  C  153 

in  will  contest,  admission  of  one  legatee  as  to 
undue  influence  excluded,  where  interests 
of  others  would  be  affected,  74  C  431 

even  in  criminal  prosecution,  a  party  or  his 
counsel  may  make  admissions,  78  C  18,  92 
C  58 

letter  asking  for  bill  and  claiming  no  defense, 
78  C  219 

any  act  or  statement  of  party  contrary  to 
claim  of  title  made  by  him  on  trial,  is  ad- 
missible, 80  C  425 

one  defendant  in  ejectment  may  make  admis- 
sions off  the  premises  which  show  partici- 
pation with  other  defendant  in  disseizin,  81 
C218 

admission  by  a  party  of  material  facts  wher- 
ever made,  is  admissible  against  him,  86 
C  302 

nature  of  admissions  out  of  court,  88  C  164 

receipts,  as  admission  of  payment,  are  open 
to  explanation,  91  C  4 

declarations  of  employee,  destructive  of  pur- 
pose for  which  he  had  entered  into  con- 
tract are  admitted  to  show  nonperform- 
ance, 91  C  348 

papers  found  on  person  of  accused  as  an  ad- 
mission, 92  C  59,  70 
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declarations  of  party  as  evidence  of  his  claims 
and  attitude  with  reference  to  use  of  well 
and  brook  in  dispute,  are  admissible,  96  C 
566 
letter  expressing  surprise  that  addressee  had 
any  claim  and  asking  information  held  not 
to  be  in  acknowledgment  of  it,  97  C  175 
admission   of   principal   de   agency  on  certain 
date  offers  inference  of  agency  prior  there- 
to, 100  C  545 
statement  by  one   in  whose  possession   stills, 
mash,  etc.,  were  found,  that  she  was  not  the 
first  one  caught,  admissible,  101  C  133 
statement  by  party  that  he  had  not  been  de- 
frauded,   admissible   against   him   in   action 
where  he  claimed  fraud,  106  C  216 
application  for  war  department  permit,   stat- 
ing stream  navigable,  admissible  where  ap- 
plicant now  claims  otherwise,   106  C  315 
on  issue  whether   driver  of  car  was  in  em- 
ploy   of   defendant    a    compensation    agree- 
ment and   report   it  made   held  admissible, 
112  C  292 
report  of  driver  of  automobile  to  commission- 
er is  admissible  against  him,  112  C  421 
letter  by   defendant   stating   that   notes   were 
indorsed   to   him   for    consideration,    admis- 
sible  as   inconsistent   with   defense   that   he 
accepted  them  for  collection,  112  C  535 
nature  and  effect  of  admission;  may  be  suf- 
ficient  in   particular   case   to   justify   judg- 
ment, 115  C  42 
admission  by  party  to  a  material  fact  wheth- 
er made  in  court  or  elsewhere  is  admissi- 
ble against  him;  report  of  accident  to  mo- 
tor vehicle   commissioner,    115    C   508 
application    of    rule    de    indisputable    physical 
facts,  where  there  is  no  judicial  admission 
as  to  them,  117  C  115 
ruling  excluding  report  of  accident  to  motor 
vehicle  commissioner  on  ground  that  it  con- 
tained nothing  not  already  in  evidence,  not 
harmful,  117  C  549 
penciled  notations  on  letter  not  admissible  as 
admissions   by    party    making    them    where 
there  was  no  evidence  of  their  significance, 
118  C  331 
evidence  that  person  who  made  admission  of 
agency  to  plaintiff  was  defendant  held  suf- 
ficient to  justify  jury  in  so  believing  though 
plaintiff   did  not  know  him  before,   118   C 
531 
admission  to  doctor  by  defendant  that  she  was 
driving   recklessly   admissible   as    admission 
that  her  conduct  was   reckless  as  word  is 
used  in  common  parlance,  not  in  guest  stat- 
ute, 120  C  523 
on  prima  facie  showing  that  two  defendants 
were  jointly  engaged  in  making  bets,  evi- 
dence   of    statements    of    either    admissible 
against  other,   125  C  113 
letter  of  secretary  of  defendant  and  liability 
insurance    policy    admissible    on    issue    of 
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whether  driver  using  own  car  was  em- 
ployee or  independent  contractor,  129  C 
128 
when  witness  is  party  his  extrajudicial  state- 
ment may  be  more  than  a  contradiction ;  it 
may  be  treated  as  an  admission,  129  C  604 

§  84.  By  Act  and  Conduct 

vote  of  school  meeting  assented  to  by  party, 
admissible  to  rebut  his  present  claim,  22  C 
331 

income  return  for  less  sum  than  income  now 
alleged,  admissible,  35  C  582 

precaution  after  accident  is  inadmissible  as 
an  admission  that  prior  precautions  were 
insufficient,  51  C  527 

bond  of  indemnity  given  by  putative  father  of 
bastard  to  town,  held  admissible  as  an  ad- 
mission, 54  C  436 

but  not  as  a  compromise,  54  C  435 

later  deed  fixing  line  held  admissible  in  favor 
of  prior  grantee  where  first  deed  left 
boundary  uncertain,  58  C  148 

though    later    deed    conveyed     adjoining 

part  of  tract  and  to  other  parties,  58  C  148 

is   an   admission   against   grantor,    where 

its  effect  gave  first  grantee  more  land,   58 
C  149 

payment  for  some  support  of  pauper  by  town 
as  admission  of  liability,  69  C  4 

plaintiff's  failure  to  collect  interest  on  claim, 
and  to  present  it  against  an  estate  as  evi- 
dence against  her,  71  C  576 

delay  in  asserting  claim  as  evidence  against 
it,  72  C  481 

in  action  for  defect  in  boiler  made  for  plain- 
tiff, defense  may  be  based  on  fault  in  plan 
furnished  by  plaintiff,  though,  on  previous 
deduction  in  price  of  work,  defendant  did 
not  make  this  claim,  77  C  128 

failure  to  assert  claim  where  that  would  be 
natural  course;  omission  of  item  from  bill, 
77  C  698 

unauthorized  payment  by  corporation,  not  ad- 
mission of  liability,  82  C  178 

memorandum  by  assessor  on  list  that  taxpay- 
er had  life  interest  is  not  an  admission  by 
him  of  that  fact,  84  C  170 

conservator's  final  account  admissible  against 
him  as  to  whether  funds  went  into  ward's 
estate,  but  not  conclusive,  85  C  279 

a  payment  on  a  counterclaim  in  excess  of 
amount  due,  not  an  admission  to  estop  re- 
covery in  an  independent  action,  86  C  319 

on  issue  as  to  who  bought  lumber,  other  pur- 
chases are  admissible,  86  C  474 

failure  of  letter  to  refer  to  matter  which 
would  naturally  be  in  the  mind  of  the  writ- 
er, as  admission,  93  C  126 

direct  accusation  of  responsibility  followed  by 
silence  or  acquiescence  admissible  for  what 
it  is  worth,  94  C  167 


to  constitute  admission,  failure  to  deny  state- 
ment made  to  one  must  be  such  that  he 
had  the  opportunity  to  reply  and  would 
naturally  have  done  so,  96  C  450,  498 

hence  where  it  is  proposed  to  prove  state- 
ments made  to  a  party,  proper  first  to  find 
if  any  statements  were  made,  without  de- 
tailing them,  get  reply,  and  then  determine 
admissibility   of  statements,  96  C  498 

silence  is  not  an  admission  if  there  is  no  duty 
to  speak,  96  C  494 

conversation  with  accused  when  under  arrest, 
admissible  when;  his  silence  under  such  cir- 
cumstances not  an  admission,  97  C  266 

fact  that  recipient  of  goods  made  no  com- 
plaint is  evidence  that  they  were  of  proper 
quality,  97  C  680 

failure  to  contradict  statement  where  oppor- 
tunity offers  not  always  admission  of  its 
truth,  99  C  583 

attorney   barred   by   rule   of   ethics    from 

testifying,  99  C  583 

failure  to  deny  incriminating  statement  made 
in  one's  presence,  101  C  73 

silence  of  party  upon  material  issue  peculiar- 
ly in  his  knowledge  furnishes  strong,  often 
conclusive  evidence  that  he  does  not  speak 
lest  the  truth  should  hurt  his  cause,  102  C 
662 

silence   of  wife   as  to   alleged   agency  of 

husband  for  her,  102  C  662 

failure  of  water  company  to  claim  payment 
of  certain  taxes  by  city  for  many  years  con- 
clusive evidence  of  its  understanding  that 
they  were  not  included  within  the  phrase 
defining  city's  liability  for  taxes,  106  C  580 

flight  of  accused  and  misstatements  as  to  in- 
criminating circumstances  as  admission,  106 
C  702 

statements  in  presence  of  accused  to  which  he 
makes  no  reply  admissible  when,  107  C  148 

statement  of  victim  of  abortion,  taken  by 

police  officer   and   read  in   presence   of  ac- 
cused,  107  C   148 
-that  he  also,  reads  caption  added  by  him 


nil  sig.,  where  it  adds  nothing,  107  C  148 

conveyance  of  real  property  by  defendant 
nine  months  after  action  not  admissible  to 
show  consciousness  of  liability  where  no  in- 
ference suggested  by  facts,  107  C  156 

discretion   of  judge   in   excluding  as   too 

remote,  107  C  158 

failure  to  appeal  from  compensation  commis- 
sion's ruling  that  disability  had  ceased,  in- 
admissible in  action  for  negligence  of  per- 
son causing  injury,  107  C  568 

but  semble,  his  failure  to  claim  perma- 
nent injury  in  that  proceeding  would  be, 
107  C  568 

in  action  for  automobile  collision,  question  as 
to  settlement  by  defendant  of  other  actions 
growing  out  of  it  are  inadmissible,  107  C 
678 
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guilty  conduct  offers  adverse  inference,  108 
C  152 

conduct  of  automobile  driver  in  running  away 
after  striking  pedestrian,  is  relevant  to  is- 
sue  of   criminal    negligence,    109    C   496 

evidence  that  landlord  replaced  broken  rail- 
ing on  porch,  not  an  admission  of  liability, 
110  C  372 

conduct  of  driver  in  speeding  away  after  kill- 
ing pedestrian,  evidence  of  his  negligence, 
112  C  86 

but  not  of  pedestrian's  want  of  contribu- 
tory negligence,  112  C  86 

conduct  of  defendant  after  accident  as  ad- 
mission that  he  was  in  control  of  car,  119 
C  568 

evidence  of  subsequent  repairs  inadmissible 
to  prove  negligence  or  an  admission  of  neg- 
ligence at  time  of  accident,  121  C  258 

to  render  admissible  evidence  that  plaintiff 
failed  to  object  to  statement  of  hers  read 
at  coroner's  inquest,  indicating  that  it  was 
true,  necessary  to  prove  that  she  compre- 
hended, had  opportunity  to  speak  and  cir- 
cumstances called  for  reply  by  her,  123  C 
50 

jury  entitled  to  entertain  presumptions  and 
draw  inferences  of  fact  from  conduct  of 
driver  in  failing  to  return  to  wrecked  car 
with  which  it  collided,  in  nature  of  admis- 
sions, 123  C  610 

statement  made  by  defendant  and  claimed  as 
admission  was  properly  excluded,  as  wheth- 
er it  was  made  from  motives  of  charity, 
desire  to  compromise,  or  admission  of  lia- 
bility was  mere  speculation,  124  C  368 

whether  transfer  of  property  by  defendant 
after  action  begun  constitutes  admission 
presents  issue  of  fact,  125  C  15 

physician's  certificate,  filed  by  beneficiary  as 
proof  of  death  though  not  required  by  pol- 
icy, admissible  against  him  as  admission  by 
adoption,  125  C  132 

in  absence  of  contradictory  evidence,  en- 
titled to  great  weight,  125  C  132 

tax  list  signed  by  wife  admitted  to  prove  she 
owned  equipment  used  by  husband  in  con- 
tracting business  as  relevant  to  claim  of 
partnership  between  them,   125  C  258 

inference  from  silence  can  be  drawn  only 
when  there  is  duty  to  speak ;  a  party  may 
legally  sit  inactive  and  expect  proponent 
to  prove  his  case,  127  C  288 

statements  in  tax  list  by  owner  of  property, 
127  C  597 

§  85.  Judicial  Admissions 

record  of  previous  testimony  admissible  in 
another  action,  1  R  434 

but  whole  testimony  should  be  taken  to- 
gether,  1   R  434 

admissions  by  averment  in  former  bill  are  not 
conclusive,  28  C  407 
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admission,  if  made  on  and  for  purpose  of  one 
trial,  is  no  estoppel  on  later  trial,  40  C  317 

but  admissible  to  prove  the  facts  previ- 
ously admitted,  40  C  317 

declarations  of  accused  to  coroner  during  in- 
quest are  admissible  against  him,  especially 
when  cautioned  bv  coroner  beforehand,  56 
C  413 

justice  before  whom  case  was  first  tried  may 
testify  on  appeal  to  admissions  then  made 
by  accused,  57  C  528 

in  action  to  quiet  title,  pleadings  in  another 
action  admissible  against  defendant  to  show 
claim  of  title  by  him.  68  C  274 

probative  force  of  admission  in  pleading,  69 
C  4 

admission    in    application    by    selectmen 

for  commitment  of  insane  pauper  as  bind- 
ing town,  69  C  4 

request  for  finding  of  facts  as  admission,  70 
C  302,  77  C  663 

answer  alleging  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  not  so  far 
an  admission  as  to  preclude  defendant  of- 
fering evidence  contradicting  allegations  of 
complaint.  72  C  396 

statements  in  pleadings  withdrawn  may  be 
admission,  81  C  343 

admission  in  answer  that  claim  was  present- 
ed, dispenses  with  proof,  84  C  202 

failure  for  a  long  time  to  make  claim  in 
pleading,  as  admission,  86  C  263 

admission  of  a  party  in  former  trial  of  a 
cause  may  be  given  in  subsequent  trial  with- 
out entire  testimony,  86  C  302 

failure  to  contradict  adversary  while  on  wit- 
ness stand  not  an  admission,  86  C  685 

allegations  of  a  verified  pleading  may  be 
admissions,  but  weight  is  for  jurv,  88  C 
375 

plea  of  guilty  subsequently  withdrawn  may  be 
given  as  evidence  by  the  State  to  show  var- 
iance with  claim  of  innocence,  90  C  79 

complaint  in  action  against  doctor  alleging 
unskillful  treatment,  admissible  in  action  by 
same  plaintiff  against  one  negligently  caus- 
ing the  injuries.  102  C  162 

extent  to  which  one  accused  of  murder  may 
be  permitted  to  make  admissions  on  trial, 
103  C  455 

in  replevin,  affidavit  of  value  is  not  conclusive 
as  an  admission  of  true  value,  104  C  501 

admission  contained  in  overruled  pleading  of 
no  effect,  unless  paper  is  offered  in  evi- 
dence, 104  C  519 

statements  at  coroner's  hearing  admissible 
against  defendant  in  civil  action,  105  C  453 

effect  of  admission  by  counsel  during  trial ; 
should  not  be  accepted  when  obviously  mis- 
taken, 105  C  679 

plea  of  guilty  to  information  in  alternative, 
not  admission,  111  C  209 
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plea  of  guilty  is  admission  of  whatever  is 
well  pleaded  in  information,   111   C  209 

brief  on  appeal  not  admission  of  facts  stated 
therein  on  retrial,  111   C  261 

statements  inconsistent  with  party's  claims  are 
admissible  even  though  contained  in  plead- 
ings in  another  action,  112  C  385 

unequivocal    concession    of   fact    by    party    as 
—.ess  has  force  of  judicial  admission,  113 
C  30 

is  binding  unless  court  allows  concession 

to  be  withdrawn  or  modified,  113  C  30 
-where  plaintiff  was  confused  by  accident. 


testified    through     interpreter    and    lacked 
power    of    adequate    description,    testimony 
held  not  to  amount  to   judicial   admission, 
113  C  30 
-nature  of  judicial  admission,  113  C  38 


plea  of  guilty  to  charge  of  "violating  the 
rules  of  the  road"  not  an  admission  of  guilt 
of  breach  of  any  particular  rule,  114  C  383 

hence   not  admissible   in   civil   proceeding 

as  admission,  114  C  383    . 

judicial  admissions  in  pleadings  are  conclu- 
sive against  party,   115  C  90 

judicial  admission  dispenses  with  production 
of  evidence  and  is  conclusive,  115  C  201 

it  may  be  by  formal  stipulation  or  infor- 
mal, as  concession  bv  party  upon  witness 
stand,  115  C  201 

reason  for  the  rule,  115  C  201 

does  not  apply   where   party  is  not  real 

party  in  interest,  115  C  201 
-as  where  insurance  company  is  defending 


action  and  admission  is  bv  nominal  defend- 
ant, 115  C  201 

applies    where   party   testifies   as   to   fact 

peculiarly  within  his  own  knowledge  but 
not  to  testimony  in  the  nature  of  estimate 
or  opinion,   115   C   201 

testimony  of  defendant  that  if  he  had  had 
good  brakes  and  applied  them  he  could  have 
avoided  collision  held  opinion  and  not  bind- 
ing admission,   115  C  201 

testimony   that   he   did   not  apply   brakes 

would  be  binding  except  that  insurance 
companv  was  real  party  in  interest,  115  C 
201 

admissibility  of  superseded  pleading  as  quasi 
admission,  117  C  539 

not  applicable  to  answer  denying  negli- 
gence of  driver  afterward  admitted  by  sub- 
stituted answer,  117  C  539 

plea  of  guilty  to  general  charge  of  violation 
of  rules  of  road  not  admission  of  breach 
of  any  particular  rule,  118  C  680 

plea  of  nolo  contendere  not  admissible,  125 
C  706 

answer  filed  by  party  to  interrogatory  has 
same  effect  as  judicial  admission  in  a  plead- 
ing or  in  open  court,  126  C  336 

relieves    opposing    party    of   necessity    of 

proving  fact  admitted  but  is  not  conclusive 
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on  him  and  will  not  prevail  over  evidence 
offered  at  trial,  126  C  336 
-so    where    in    answer    to    interrogatory 


plaintiff  stated  that  he  paid  consideration 
for  assignment  of  note  but  testified  to  con- 
trary, latter  prevailed,  126  C  336 

superseded  pleading  remains  in  case  as  part 
of  its  history  and  is  available  to  adverse 
party  as  an  admission,  126  C  614 

where  negligence  denied  and  affirmative  de- 
fense added,  its  allegations  did  not  consti- 
tute admission  of  negligence,  128  C  283 

in  action  against  single  defendant,  facts  which 
are  admitted  by  answer  are  not  in  issue  at 
trial,  129  C  10* 

but  where  two  defendants,  admission  of 

one  not  binding  on  other  and  issue  should 
be  submitted  to  jury,  129  C  10 

defendant  could  make  no  judicial  admission 
where  undisputed  evidence  was  that  real 
party  in  interest  was  insurer,  129  C  62 

withdrawal  of  count  does  not  prevent  other 
party  from  taking  advantage  of  its  allega- 
tions as  in  nature  of  admissions,  129  C  469 

§  86.  Agents    and    Other    Representa- 
tives 

See  also  Agency,  §  12 

of  agent  in  course  of  agency  is  evidence 
against  principal,  2  R  30,   150 

admissions  of  one  joint  contractor  de  con- 
tract, is  evidence  against  all,  4  C  338 

executor  or  administrator  cannot  bind  estate 
by  his  admissions,  4  C  549,  36  C  7 

of  alleged  agent  is  no  evidence  of  the  agen- 
cy, 10  C  12 

of  one  acting  in  concert  with  others  are  ad- 
missible to  affect  all,  12  C  256 

declarations  and  acts  of  agent,  when  admis- 
sible against  principal,  13  C  71,  18  C  491 

what  agent  has  admitted  or  related  to  third 
persons,  inadmissible  against  principal,  13 
C  71 

of  agent,  inadmissible  against  principal,  unless 
accompanied  by   acts,   13   C   178 

of     stockholder     and     director,     inadmissible 

against  company,   13  C  180 
admissions  of  principal,  in  action  on  bond  to 

convey,  are  admissible  against  surety,  13  C 

294,  297 
of  alleged  partner,  inadmissible  against  other 

partner  without  proof  of  partnership,  15  C 

74 
direction    to    servant    to    show    boundaries; 

agency  as  concluding  grantee,  23  C  365 

representations  by  stranger  to  whom  vendor 
refers,  are  binding  on  vendor,  24  C  572 

though  vendor  be  absent  at  the  time,  24 

C  572 

payment  by  selectmen  for  support  of  pauper 
is  evidence  of  town's  liability,  29  C  117 


declarations  of  draw  tender  as  to  mode  of 
passing  through  preferred  by  company,  ad- 
missible, 30  C  391 

to  rebut  evidence  of  occupation  by  agent,  de- 
fendant may  show  conversations  between 
agent  and  the  one  actually  employing  agent, 
though  plaintiff  was  not  present  at  the 
time,  40  C  368 

admissions  of  one  joint  obligor  are  admissible 
against  co-obligor  in  suit  on  bond,  44  C 
162 

declarations  of  joint  actors  after  accused  had 
fled,  admissible,  45  C  263 

declarations  of  agent,  when  admissible  before 
agency  is  proved,  46  C  463 

husband's  unauthorized  declaration  de  use  of 
borrowed  money,  made  in  wife's  absence, 
inadmissible  against  her,  47  C  24 

person  knowingly  purchasing  liquor  from  one 
who  sells  unlawfully  held  not  an  accomplice 
under  statute,  50  C  100 

declarations  of  conspirator  supplementary  to 
acts  of  conspiracy,  admissible,  55  C  78 

admissions  of  father  against  child  not  admis- 
sible, when,  55  C  342 

admission  of  executors  affecting  liability  of 
estate  inadmissible  against  estate,  56  C  254 

but  an  agreement  signed  by  both  execu- 
tors of  will  that  a  judgment  with  certain 
restrictions  might  be  taken  against  estate 
held  admissible,  56  C  254 

admissions  of  one  of  several  joint  contractors 
de  joint  contract  admissible  against  all,  57 
C  40 

declarations  and  acts  of  conspirators,  admis- 
sible against  defendant  coconspirator,  57  C 
222 

if  said  or  done  during  conspiracy  and  in 

furtherance  of  it,  though  in  absence  of  co- 
conspirator, 57  C  222 

but   inadmissible   after   conspiracy   is   ac- 


complished or  abandoned,  57  C  222 
— for  the   court   whether   sufficient   founda- 


tion is  laid  to  admit  same,  57  C  223 
declarations  of  third  person  in  bastardy  case 
that  he  was  father   of  child  held  inadmis- 
sible, 58  C  287 

declarations  held  not  to  fall  within  rule 

de  declarations  of  coconspirators,  58  C  288 
-not  admissible  because  made  so  early  as 


to  show  guilty  knowledge,  58  C  290 
of  A  made  at  time  of  purchase  that  B  was 
a  partner,  held  inadmissible  where  made 
without  knowledge  or  authority  of  B,  59 
C  342 

that  there  was  a  general  understanding  in 

Montana  that  a  mine  was  run  on  the  credit 
of  A  and  B,  held  not  to  impute  knowledge 
to  B,  59  C  339 
declarations  of  defendant's  agent  that  a  for- 
feiture for  exceeding  time  limit  on  a  build- 
ing contract  would  not  be  exacted,  admis- 
sible to  show  waiver,  59  C  563 
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but  only  for  the  particular  instance,  59  C 


563 
declarations   of  agents   held  inadmissible,   the 

agencv  not  being  sufficiently  established,  62 

C  123 
conversation  with   one   of  three   directors   of 

company,  authorizing  work  to  be  done,  with 

circumstances,  held  admissible,  62  C  169 
where  director  apparently  acted  officially 

and  companv  received  benefit  of  work,  62 

C  174 

declarations  of  skilled  workman  appointed  by 
defendant  as  its  agent  to  assist  expert  in 
making  tests  of  lamps  held  admissible.  63 
C  483 

expert  may  testify-  that  such  agent  de- 
clared that  the  lamps  made  were  good 
lamps,  63  C  484 

declaration  of  agent  as  to  right  to  act  for 
principal  admitted  where  latter  recognized 
agency,  66  C  163,  89  C  353,  91  C  350 

declaration  of  one  conspirator  made  out  of 
court  as  to  past  act  of  another  inadmissi- 
ble, 69  C  493 

may  be  admissible,  if  made  in  course  of 

conspiracy,  69  C  493 

statements  as  to  bad  insulation  of  electric 
wires  causing  injury,  made  after  it  oc- 
curred, by  servant  of  company  liable,  are 
inadmissible,  70  C  63 

letter  and  report  of  president  of  a  corpora- 
tion are  inadmissible  against  it,  72  C  131 

report  of  selectmen  admissible  against  town, 

72  C  561 
an  executor  cannot  subject  the  estate  to  the 

pavment  of  a  claim  bv  his  admission,  73  C 

324 
declarations  of  agent  as  binding  principal,  73 

C  6%,  74  C  107 

attorney  cannot  make  binding  admission  after 
suit  in  which  he  was  employed  is  terminat- 
ed, 74  C  152 

failure  of  agent  to  object  to  condition  of 
goods  on  receipt  from  carrier,  admissible 
in  favor  of  carrier,  75  C  176 

admission  of  member  of  corporation  not  bind- 
ing on  it,  but  may  show  intent  in  forming 
it.  77  C  84 

one  merely  authorized  to  drive  horse  cannot 
make  binding  admissions  as  to  its  habits.  77 
C  15S 

agent  cannot  make  admission  binding  on  prin- 
cipal by  letter,  written  after  termination 
of  agency,  79  C  127 

telephonic  conversation  with  one  in  office  of 
defendant  purporting  to  speak  for  it,  ad- 
mitted without  proof  of  agency,  79  C  583 

committee  of  aldermen  cannot  make  admis- 
sion to  bind  city.  81  C  13 

motorman  on  car  not  agent  so  as  to  bind 
street  railway,  81   C  395 
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declarations  of  brakeman  on  freight  train  not 
binding  on  company  as  to  authority  of  con- 
ductor to  receive  passenger,  82  C  577 

partnership  and  agency  are  not  proved  by 
declarations  of  members  as  against  third 
parties,  82  C  685 

declaration  of  purchaser  that  he  acted  for 
others  not  admissible  against  them  unless 
estopped,  82  C  693 

statement  of  husband  of  predecessor  in  title 
to  land  only  admissible  against  present  own- 
er when  agency  for  wife  appears,  83  C  547 

entry  by  assessor  on  tax  list  unknown  to 
owner  is  not  an  admission  by  him,  84  C 
170 

statements  of  attorney  in  court,  if  not  con- 
clusive as  to  facts  stated,  are  at  least  ad- 
missions of  client  as  to  facts  stated,  86  C 
393 

where  two  are  charged  with  crime,  state- 
ment of  one  out  of  court  hearsay  as  to  oth- 
er. 88  C  164 

words  or  conduct  of  one  of  two  charged  with 
crime  as  admissions,  88  C  164 

statement  of  fact  by  corporation  official  with 
respect  to  corporation's  business  then  en- 
gaged in.  admissible  against  corporation,  88 
C  415 

declaration  of  agent  of  vendor  of  real  estate 
admissible  in  action  against  him.  88  C  .:  - ' 

statement  of  agent  inadmissible  to  enlarge 
scope  of  authority  or  to  show  apparent  au- 
thority, 89  C  353,  91   C  350 

declaration  of  one  conspirator  in  absence  of 
others  admissible  after  the  conspiracy  has 
been  prima  facie  established.  90  C  544 

specific  declarations   admitted,  90  C  544 

declaration  of  salesman  as  to  drawing  of 
checks  to  his  order  not  admissible  to  prove 
authority,  91   C  350 

statement  by  agent,  93  C  113 

admission  of  adjuster  before  compensation 
commissioner  as  evidence  against  defend- 
ant 93  C  289 

statement  of  deceased  agent  not  admissible 
in  evidence  in  behalf  of  principal,  95  C  159 

declarations  of  general  agent,  relative  to  sub- 
ject of  agency  and  made  in  course  of  em- 
ployment admissible  against  principal,  96  C 
85 

in  action  against  city  for  act  of  reservoir 
guard,  his  statement  made  after  affair,  is 
inadmissible.  96  C  584 

acts  and  representations  of  alleged  agent  held 
admissible  under  the  circumstances,  97  C 
296 

where  two  are  jointly  charged  with  crime, 
plea  of  guilty  by  one  is  hearsay  and  inad- 
missible as  regards  other.  99  C  103 

after  evidence  has  been  offered  of  acts  by  one 
purporting  to  be  defendant's  agent  to  which 
defendant  was  so  related  that  they  tended 
to  prove  actual  agency,  his  statement  that 


defendant  sent  him  becomes  admissible,  101 
C  593 

declarations  of  one  member  of  partnership  ad- 
missible against  all,  after  prima  facie  proof 
of  the  relation,  103  C  436 

agency  cannot  be  established  by  declarations 
of  claimed  agent,  104  C  302 

ordinarily  court  may   rely  on  admissions  of 

counsel,   105  C  680 
but  not  if  they  are  as  to  legal  conclusion 

not  supported  by  information  before  court, 

105  C  680 
that  two   actions   are  for   same  cause  of 

action,   105  C  680 
statements   attributed   to   client   in   attorney's 

letter    are    hearsay    unless    authorized    or 

ratified,  105  C  710 

admissions  by  agent  must  be  within  scope  of 
agency,  106  C  423 

when  valuation  of  property  by  agent  on  tax 
list  admissible  against  the  owner,  106  C  423 

statement  by  sheriff  to  defendant  as  to  when 
writ  had  been  served  is  within  his  author- 
ity and  is  not  hearsay,  107  C  492 

report  of  accident  to  motor  vehicle  commis- 
sioner by  authorized  agent  is  declaration 
within  scope  of  agency  and  admissible 
against  owner,  107  C  670 

of  one  conspirator  admissible  against  all,  108 
C  58 

■ statements  made  before  referee  in  bank- 
ruptcy by  two  charged  with  conspiracy  on 
examination  of  one  as  bankrupt  admissible 
in  later  action  against  her  for  fraudulent 
transfer  to  other,  108  C  58 

report  of  accident  to  motor  vehicle  commis- 
sioner not  admissible  as  a  report  required 
by  law,  111  C  411 

admissible,  if  at  all,  as  statement  of  agent, 

111  C  411 

but    is   not    admissible   to   prove   fact   of 

agency,   111   C  411 

executrix  without  authority  to  bind  estate  to 
liability  on  note,  not  otherwise  imposed,  111 
C  626 

report  of  accident  to  motor  vehicle  commis- 
sioner by  party  to  action  admissible 
against  him  and  wife;  agency  to  make  it 
implied  from  operation  of  car,  112  C  421 

agency  cannot  be  proved  by  statements  of 
agent  made  in  absence  and  without  knowl- 
edge of  alleged  principal,  114  C  244 

in  absence  of  evidence  that  driver  of  automo- 
bile was  agent  of  owner,  formal  statement 
to  motor  vehicle  commissioner  not  admis- 
sible against  latter,  115  C  384 

agency  cannot  be  proved  by  declarations  of  al- 
leged agent,  117  C  653 

in  its  discretion  court  may  receive  evi- 
dence of  declarations  of  agent  of  what  he 
did  and  said  subject  to  subsequent  proof  of 
authority  of  agent,  117  C  653 
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but   it  was   error   to   admit   in   proof   of 

agency  not  only  declarations  of  agent  of 
what  he  did  but  his  declaration  that  he  had 
authority  to  do  it,  117  C  654 

that  clerk  in  store  said  at  time  of  attack  by 
cat  on  customer  that  they  were  going  to 
get  rid  of  it,  not  basis  for  inference  that 
reason  was  because  cat  was  known  to  be 
vicious,  117  C  667 

statements  made  by  plaintiff's  attorney  in  let- 
ter to  defendant  outlining  claim  were  prima 
facie  within  scope  of  employment  and  ad- 
missible against  client,  129  C  399 

statement  by  employee  in  building  that  light 
was  out  on  stairway  earlier  in  evening  not 
admission  because  not  made  by  agent  ex- 
pressly or  impliedly  authorized  to  give  such 
information,  129  C  615 


-Privies  and  Former  Owners 


§  87.  ■ 

of  co-obligor  not  sued,  inadmissible  against 
obligor  sued,  1  R  503 

confessions  of  one  suffering  a  default,  admis- 
sible against  others  to  increase  damages,  1 
D  34 

grantor's  declarations  that  he  was  ousted, 
when  inadmissible,  2  D  121 

admissions  of  fraudulent  grantor  at  time  of 
execution  admissible  against  grantee,  5  D 
345 

though  fraudulent  grantee  was  not  pres- 
ent, 5  D  345 

of  grantor,  not  made  in  presence  of  grantee, 
inadmissible  to  invalidate  deed,  1  C  365, 
13  C  450,  16  C  535,  35  C  336 

of  occupier  of  land,  when  admissible  to  rebut 
claim  of  adverse  possession,  4  C  457 

of  executor  de  assets,  inadmissible  against  his 
executor  sued  as  executor  de  bonis  non, 
6  C  174 

of  former  landowner  while  in  possession, 
against  his  interest,  admissible  when,  7  C 
323 

of  deceased,  when  in  possession  and  against 
title,  admissible  against  party  claiming  un- 
der him,   10   C   18 

declarations  against  title  are  admissible 
against  parties  identified  in  interest  with 
declarant,  12  C  4,  17  C  401 

admission  of  codefendant,  tenant  of  princi- 
pal defendant,  is  admissible  against  land- 
lord, 15  C  11 

though  made  in  absence  of  landlord,  15  C 

11 

causal  observations  by  former  owner  of  land 
not  conclusive,  17  C  362 

admission  of  deceased  that  he  obtained  note  by 
fraud,  inadmissible  against  his  indorsee, 
when,  18  C  152 

admissions  of  insolvent  prior  to  insolvency, 
admissible  to  establish  claim  against  estate, 
18  C  282 
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admissions  by  privy  in  title,  admissible,  18  C 
285 

of  former  owner,  when  admissible  against  one 
claiming  adverse  possession,  21  C  418 

declaration  to  attorney,  refusing  to  accept 
deed,  inadmissible  for  those  claiming  under 
declarant,  27  C  616 

acts  and  declarations  of  grantor  while  con- 
tinuing to  manage  and  control  property  as 
he  did  before  deed,  admissible,  35  C  336 

building  erected  by  tenant  on  leased  land; 
declarations  of  tenant,  when  admissible 
against  his  vendee,  41    C   473 

declarations  of  deceased  former  owners  are 
admissible  against  defendant  in  suits  de 
title,  55  C  237 

as  if  living  and  the  immediate  parties  to 

the  suit,  55  C  238 

declarations  of  grantor  de  park  admissible 
against  him,  57  C  37 

are  not  merged  in  deed,  57  C  37 

admissible  against  subsequent  grantee  of 

park  with  knowledge,  57  C  39 

admissions  of  life  tenants,  tenants  in  common, 
or  by  curtesy,  bind  reversioners  or  coten- 
ants,  57  C  513 

but   husband   cannot   affect   title   of  wife 

by  his   admissions  as  a  tenant  by  curtesy, 
57  C  513 

testimony  of  person  employed  in  building 
original  dam  as  to  directions  of  the  then 
owner  regarding  height  and  how  high  he 
had  a  right  to  build,  held  admissible  as  a 
declaration  of  a  former  owner  under  whom 
defendant  claimed,  61  C  33 

the  price  fixed  by  owner  of  land  since  de- 
ceased is  admissible  to  show  value  for  tax- 
ing purposes,  63  C  24 

admissions  of  one  legatee,  against  validity  of 
entire  will  are  inadmissible  where  there 
are  other  legatees  affected  who  are  not  in 
privity  with  him,  63  C  76 

oral  expressions  of  grantor  as  to  willingness 
to  convey  what  is  not  included  in  deed,  or 
of  grantee,  of  his  intention,  inadmissible 
against  successors  in  title  to  grantor,  69  C 
264 

on  foreclosure  of  mortgage  made  under  re- 
served power  in  deed  of  land,  against  gran- 
tee in  deed,  agreement  between  mortgagor 
and  mortgagee  reciting  debt  admitted,  69  C 
532 

in  action  by  administrator,  the  plaintiff's  ad- 
missions, made  before  grant  of  administra- 
tion, cannot  be  received,  70  C  209 

one  who  purchases  land  from  administrator 
stands  in  privity  with  intestate,  71  C  571 

an  admission  of  an  intestate  binds  administra- 
tor, 72  C  698 

declarations  of  mortgagor  after  executing 
mortgage  disparaging  title  not  admissible 
against  mortgagee  or  his  successors,  78  C 
107 
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admission  of  mortgagee  in  possession  as  bind- 
ing privies,  78  C  110 

admissions  of  former  owner  as  to  dedication 
of  land,  bind  his  privies,  79  C  356,  74  C 
378 

declarations  of  grantor  subsequent  to  making 
deed,  tending  to  show  that  land  was  sub- 
ject to  trust,  inadmissible  against  his  suc- 
cessors,  80   C   446 

admission  of  owner  of  land  against  interest 
distinguished  from  declaration  as  to  bound- 
ary, 83  C  544 

receipts  from  A  to  B  under  lease  assumed  by 
C  admissible  in  action  by  D  against  C  to 
show  construction  of  lease,  84  C  191 

declaration  of  deceased  held  admissible  in  ac- 
tion where  administrator  was  a  party,  107 
C  535 

oral  declarations  by  deceased  that  she  did  not 
sign  deed  through  which  defendants  in  ac- 
tion to  quiet  title  claimed,  held  inadmissible, 
109  C  307 

in  suit  by  administrator  on  note,  conversations 
of  intestate  before  her  death  with  recipient 
of  gift  who  made  note,  admissible  to  prove 
real  nature  of  transaction,  123  C  465 

§  88.  Pending  Negotiations  for  Com- 
promise 

admission  made  because  it  is  a  fact  is  compe- 
tent evidence,  4  C  148,  5  C  426 

though    object    of    conversation    was    to 

compromise  an  existing  controversy,  4  C 
148,  5  C  426 

offer  of  compromise  inadmissible,  11  C  513 

rule  extends  to  vote  of  town  passed  with 

that  view,  11  C  513 

offers  to  buy  out  partner  made  during  at- 
tempts to  compromise,  inadmissible,  51  C 
131 

bond  of  indemnity  given  by  putative  father 
of  bastard  to  town  held  not  a  compromise, 
54  C  435 

admissible  as  an  admission  by  said  obli- 
gor, 54  C  436 

part  of  letter  which  states  facts  as  absolute,  is 
admissible,  55  C  343 

part  relating  to  concession  and  settlement, 

inadmissible,  55  C  343 

proposals  for  compromise  generally  inadmis- 
sible ;  but  an  admission  of  independent  fact 
and  conversation  may  be  shown,  59  C  23 

after  negotiations  have  ceased  declara- 
tions of  one  party  to  another  admissible 
against  party  making,  59  C  24 

evidence  of  what  was  said  in  opening  nego- 
tiations in  compromise  of  libel  suit  and  in 
offering  to  print  retraction,  held  inadmis- 
sible, 60  C  496 

letter  following  overtures  for  settlement  stat- 
ing basis  for  it,  inadmissible,  64  C  351 


Evidence  §89 


admission  of  statement  of  party  as  to  desire 
for  settlement  for  purpose  of  contradicting 
his  testimony  held  harmless  error,  77  C  594 

evidence  in  nature  of  a  compromise,  inadmis- 
sible, 82  C  485 

compromise  of  conflicting  claims  does  not 
raise  implied  admission  of  its  justice,  83  C 
243 

statements  made  by  adjoining  land  owner 
with  a  view  to  compromise  of  dispute,  priv- 
ileged, and  inadmissible  against  him,  92  C 
546 

admission  if  made  as  a  fact  and  not  to  buy 
one's  peace  is  admissible  against  person 
making  it  even  though  made  during  talk  of 
compromise,  93  C  289 

agreement  to  settle  claim  in  full,  not  inadmis- 
sible as  compromise,  107  C  492 

admission  made  because  it  is  a  fact  is  ad- 
missible, though  motive  prompting  it  was 
to  make  compromise  settlement,  112  C  298 

statement  of  facts  made  as  such  in  com- 
pensation agreement,  112  C  298 

conversation  between  parties  after  contro- 
versy had  arisen  held  to  be  admissible  in 
evidence  where  it  is  not  found  it  concerned 
effort  to  negotiate  settlement,  121  C  163 

§  89.  Confessions 

to  public  officer  holding  out  inducements,  in- 
admissible, K  345 

though    such   officer   be   unauthorized,    K 

345 

confessions   to   private   individual,   K   345 

of  counterfeiter,  admissible  without  produc- 
tion of  coins,  if  none  can  be  found,  2  R  88, 
93 

what  is  said  in  party's  presence  and  uncontra- 
dicted, admissible,  8  C  368 

produced  by  impressions  of  hope,  or  torture 
or  fear,  inadmissible,   18  C  178 

inquiry  as  to  character  of,  is  addressed  to  dis- 
cretion of  court,  18  C  178 

induced  by  public  officer  or  those  connected 
with  him,  inadmissible,  18  C  178 

aliter,  if  not  a  consequence  of  the  induce- 
ment, 18  C  180 

threats  by  person  other  than  accused,  when  in- 
admissible, 53  C  542 

confessions  by  person  other  than  accused  dis- 
cussed, 53  C  543 

declarations  of  accused  to  coroner  during  in- 
quest are  admissible  against  him,  56  C  413 

especially  when  cautioned  by  coroner  be- 
fore hand,  56  C  413 

inquiries  of  counsel  as  to  intoxicated  condition 
of  accused  at  time  of  making,  held  admissi- 
ble, 57  C  503 

but  specific  question  as  to  witness'  famil- 
iarity with  effect  of  intoxication,  held  ques- 
tion for  expert  only,  57  C  504 

nature  of;  discretion  of  court;  evidence  of 
duress;  promise  of  immunity;  statement  of 


accused,  in  murder  trial,  as  to  what  was 
done  with  watch  of  victim,  together  with 
proof  of  its  being  found  in  accordance  with 
that  statement,  71  C  293 

discretion  of  court;  preliminary  proof,  72  C 
728,  92  C  58 

statement  of  one  of  two  accused  of  crime  as 
to  the  other's  part  in  it,  inadmissible  except 
to  show  what  other's  conduct  was  in  face 
of  such  statement  when  made  in  his  pres- 
ence, 88  C  164 

plea  of  guilty  as  a  confession,  90  C  83,  88 

confession  not  inadmissible  because  maker  be- 
lieved his  associate  was  making  a  similar 
one,  92  C  58 

all  confessions,  whether  as  to  whole  or  part 
of  a  crime,  are  admissible,  92  C  58 

confession  by  deaf  mutes  admitted ;  precau- 
tions necessary  in  confessions,  92  C  58 

where  jointly  indicted,  that  both  made  confes- 
sions which  were  admitted  not  grounds  for 
separate  trial,  92  C  58 

precaution    to   prevent    improper    use   by 

jury,  92  C  58 
-that  one  gave  confession  under  influence 


of  act  of  other,  not  ground  for  its  exclusion, 
92  C  58 

on  preliminary  question  as  to  whether  con- 
fession was  due  to  threats,  leading  questions 
allowed,  92  C  58 

charge  where  voluntary  character  of  con- 
fession is  disputed,  92  C  58 
-if  confession  once  given,  a  later  rehearsal 


of  the  facts  is  admissible,  92  C  58 

written  confession  treated  as  an  exhibit,  92 
C  58 

confession  from  fear  of  bodily  harm  disregard- 
ed, 92  C  59 

caution  not  necessary  if  it  appears  to  be  vol- 
untary, 92  C  67 

whether  confession  was  freely  and  fairly  ob- 
tained is  question  of  fact  for  discretion  of 
trial  court,  110  C  549 

admission  of  confession  compelled  by  violence, 
fear  or  duress  would  be  unreasonable  ex- 
ercise of  discretion,  110  C  549 

statements  made  to  officer  induced  by  promise 
of  favor  in  respect  to  prosecution  inadmis- 
sible, 110  C  549 

general  rule  is  that  corpus  delicti,  the  fact 
that  specific  crime  charged  has  been  com- 
mitted by  someone,  cannot  be  established  by 
extrajudicial  confession  of  accused  unsup- 
ported by  corroborative  evidence,  116  C  691 

weight  of  authority  recognizes  that  such 

a  confession  may  be  considered  in  connec- 
tion with  other  evidence  to  establish  corpus 
delicti,  116  C  691 
-and  that  it  is  not  necessary  to  prove  it  by 


evidence  entirely  independent  of  confession, 
116  C691 

— independent    evidence    must    be    material 
and  substantial,  116  C  691 
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this    evidence    should   be    introduced   and 

court  satisfied  of  its  substantial  character 
and  sufficiency  to  render  confession  admis- 
sible before  latter  is  allowed  in  evidence, 
116  C  691 

conception  of  our  court  of  nature  and  effect 
of  extrajudicial  confession;  regarding  it 
not  as  equivalent  of  direct  testimony  but  as 
some  evidence  circumstantial  in  nature,  of 
truth  of  fact  contained  in  it,  not  incompat- 
ible with  above  rule,  116  C  691 

corroborative  evidence  of  indecent  assault  held 
abundant,  independent  of  confession  of  ac- 
cused, to  warrant  subsequent  admission  of 
confession  in  evidence,  116  C  691 

no  ground  to  exclude  confession  that  it  was 
made  while  accused  was  in  custody,  that  he 
was  not  warned  of  constitutional  rights  or 
that  officer  said  to  accused  he  had  better 
tell  truth,  121  C  669 

not  the  law  that  where  untrue  statements  made 
by  officer  to  accused  caused  latter  to  confess, 
confession  is  involuntary  and  inadmissible, 
121  C  669 

object   of   evidence   to   get   at   truth   and 

trick  which  has  no  tendency  to  produce 
confession  except  one  in  accordance  with 
truth  does  not  render  confession  inadmis- 
sible, 121  C  669 

so  untrue  statement  by  officer  that  cer- 
tain parties  had  been  arrested  and  told  en- 
tire story,  not  ground  to  exclude  confes- 
sion, 121  C  669 
one's  motive  in  confessing  of  no  importance, 
provided  it  does  not  result  from  threats, 
fear  or  promise  made  by  persons  in  actual 
or  seeming  authority,  121  C  669 
where  nothing  occurred  in  confession  to  ren- 
der it  involuntary,  and  court  relied  in  part 
on  legal  principles  which  were  erroneous, 
exclusion  was  erroneous  and  in  view  of  im- 
portance, was  reversible  error,  121  C  669 
statement  in  confession  showing  accused  par- 
ticipated in  another  crime  not  inadmissible 
where  it  is  an  integral  part  of  the  state- 
ment, 122  C  529 
where  statements  made  by  accused  were  vol- 
untary, nil  sig.  that  he  was  then  under  ar- 
rest;  or  that  he  was  not  warned  that  he 
need  not  answer  questions  put  to  him,  122 
C  605 

§  90.  Reputation  and   Character 

See  also  §  98  infra 

trespass  with  intent  to  ravish;  defendant  can- 
not show  lewd  character  of  plaintiff,  5  D 
148 

in  libel,  general  character  is  inadmissible  to 
rebut  specific  charges  of  misconduct,  3  C 
345 

evidence  of  character  inadmissible  in  civil  suit 
unless  directly  in  issue,  7  C  118 
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complainant's  general  good  character  admis- 
sible in  case  of  rape  though  not  attacked 
by  defense,  8  C  100 

her  timid,  credulous  character  inadmis- 
sible to  account  for  conflicting  stories,  8  C 
101 

reputation  in  connection  with  acts  of  owner- 
ship admissible  in  what  cases,  8  C  240 

particular  facts  inadmissible  as  tending  to 
prove  general  character,  8  C  489 

general  reputation,  inadmissible  to  prove  part- 
nership, 11  C  94,  59  C  338 
reputation  of  bookkeeper  for  carelessness  and 

dishonesty,  inadmissible  in  book  debt,  11  C 

291 
a  man's  general  character  may  be  proved  by 

reputation,  13  C  235 

but  not  his  title  to  real  estate,  13  C  235 

traditionary  evidence  admissible  as  to  ancient 

boundaries,  13  C  316 
general  reputation  admissible  to  show  private 

as  well  as  public  boundaries,  17  C  363,  19 

C  269 
what  admissible  as  to  character  of  house  of 

ill  fame,  17  C  474 
ancient  map  among  town  records,  admissible 

to  show  existence  of  highway,  19  C  269 
character     de     keeping     bawdyhouse     before 

nolle,  admissible  in  subsequent  prosecution, 

31  C  576 
reputation   of   the   school   of  practice   carried 

on  by  physician,  inadmissible,  34  C  453 
a  specific  fact  is  provable  by  witness  having 

knowledge ;  not  provable  by  hearsay  or  rep- 
utation, 34  C  453 
quarrelsome    character     of    one     threatening 

personal  violence,   admissible,  35   C  451 

evidence  of  similar  frauds  to  prove  the  frauds 
alleged,  confined  to  cases  of  conspiracy,  35 
C  518 

never     admissible    merely    to    show     bad 

character,  35  C  519 

physician's  practice ;  its  regularity  denied : 
testimony  of  irregular  physician,  35  C  580 

reputation  of  physician  as  one  engaged  in 
unlawful  practice,  admissible  when,  41  C 
66 

defendant  in  slander  not  to  be  limited  as  to 
number  of  witnesses  de  plaintiff's  reputa- 
tion, 45  C  236 

insanity  is  a  fact  and  not  provable  by  repu- 
tation, 47  C  539 

accused  cannot  show  that  his  father  was  re- 
puted insane,  47  C  539 

declarations  of  deceased  admissible  to  prove 
matters  of  public  or  general  interest,  48  C 
506 

dates  or  particular  facts  not  per  se  gen- 
erally known,  inadmissible,  48  C  507 

though  connected  with  matters  of  public 

interest,  48  C  507 
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date  of  erection  of  schoolhouse  may  not  be 
proved  by  declaration  of  deceased,  48  C 
507 

under  statute  de  keeping  a  place  reputed  to 
sell  liquor,  reputation  is  not  conclusive  evi- 
dence of  guilt,  50  C  417 

■ accused  mav  show  that  reputation  is  not 

well  founded,  50  C  417 
-but    after    reputation    is    shown    burden 


shifts  to  accused.  50  C  417 
-on    charge    of    reputation,    evidence    that 


three  months  later  accused  kept  liquors  for 
sale,  held  admissible,  50  C  418 

that  man  and  woman  living  as  husband  and 
wife  were  reputed  unmarried  held  inadmis- 
sible against  proof  of  formal  marriage,  52 
C  523 

reputation  of  adulterous  relations  held  inad- 
missible as  primary  proof,  52  C  524 

only  in  aid  of  and  incidental  to  substan- 
tive proof,  52  C  525 

a  general  understanding  that  a  mine  was  run 
on  the  credit  of  A  and  B,  held  inadmissi- 
ble to  show  partnership,  59  C  338 

though  A  and  B  were  principal  members 

of  a  mining  company,  59  C  338 

admissible  to  sustain  chastity  of  plaintiff  in 
breach  of  promise  suit,  69  C  651 

evidence  of  character  of  accused ;  question  as 
to  his  never  quarrelling,  etc.,  excluded,  71 
C  227 

to  prove  general  rights  in  land,  78  C  108,  83 
C  542 

reputation  is  evidence  of  the  real  nature  of  a 
place  of  ill   fame,  82   C   111 

reputation  admissible  to  prove  that  a  house 
was  in  fact  one  of  ill  fame,  83  C  55 

chauffeur's  reputation  as  a  skillful  driver  in- 
admissible to  prove  that  he  was  not  grossly 
negligent  in  a  particular  case,  83  C  437,  95 
C  639 

good  moral  character  can  be  introduced  in 
criminal  cases,  83  C  598 

evidence  of  character  confined  to  general  rep- 
utation, 91  C  449,  92  C  530 

evidence  of  good  character  restricted  to  is- 
sue ;  in  perjury,  to  one's  character  for  truth 
and  veracity,  93  C  4 

character  defined ;  how  proved,  96  C  583 

must  be  that  of  a  past  generation  to  establish 
former  existence  of  highway,  99  C  421 

evidence  of  other  crimes  not  admissible  in 
criminal  case  simply  to  prove  bad  character, 
103   C  455 

reputation  of  deceased  for  violence,  when  ad- 
missible on  plea  of  self-defense  to  murder, 
106  C  454 

reputation  must  be  shown  generally,  not  by 
specific  acts,  106  C  454 

on  issue  of  self-defense  in  murder  case  repu- 
tation is  not  admissible  to  show  prob- 
abilities as  to  who  was  aggressor,  106  C 
454 
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State  cannot  attack  character  of  accused  un- 
til he  puts  it  in  issue,  106  C  454 

declarations  of  old  men,  now  deceased,  ad- 
missible to  prove  public  reputation  of 
place,  as  distinguished  from  private  opin- 
ion, 112  C  152 

purpose  of  admitting  evidence  of  similar 
fraudulent  transactions  by  defendants  not 
to  prove  character  of  parties,  116  C  375 

evidence  of  other  crimes  committed  by  ac- 
cused not  related  to  that  being  tried  vio- 
lates rule  forbidding  State  to  attack  char- 
acter of  accused,  and  also  rule  that  bad 
character  may  not  be  proved  by  particular 
acts,  120  C  624 

but    where    evidence    of   other    crimes    is 

relevant  and  material,  it  is  admissible,  120 
C  624 

§  91.  Expert  and  Opinion  Evidence 

§  92.  In   General;   Opinions   Based  on 

Observation  or  Experience 

opinions  of  deceased  neighbors  held  inadmis- 
sible on  question  of  pedigree  unless  with- 
out interest  or  bias,  2  C  349 

opinion  de  insanity  based  on  facts,  is  admis- 
sible, 4  C  208 

opinion  as  to  one's  age,  from  appearances,  in- 
admissible, unless  accompanied  by  facts  on 
which  it  is  based,  6  C  13 

witness  who  has  seen  person  write  may  give 
his  opinion  on  a  writing,  9  C  59 

one  acquainted  with  practical  construction 
of  foreign  laws  may  testify,  12  C  391 

inferences  of  draughtsman  from  silence  of 
grantor,  inadmissible,  15  C  115 

nonexperts  may  testify  as  to  sufficiency  of 
dam,  when,  17  C  255 

whether  one  could  have  done  the  work  with- 
out witness'  knowledge,  inadmissible,  22  C 
359 

nonexpert  may  give  his  opinion  as  to  in- 
sanitv,  based  upon  facts  known  to  him,  27 
C  197 

opinions  as  to  pecuniary-  ability,  inadmissible, 
28  C  306 

opinion  that  privies  and  sties  must  render 
house  uncomfortable,  admissible,  where  wit- 
ness had  made  a  personal  examination,  28 
C319 

party's  opinion  of  legal  effect  of  instrument, 
inadmissible,  32  C  487 

guarantor  of  mortgage  debt  cannot  be  asked 
whether  he  thougnt  the  property  would  rise 
in  value,  33  C  430 

opinion  that  A  was  a  careful,  prudent  driver, 
inadmissible,  when,  41  C  254 

whether  object  in  road  is  calculated  to  cause 
gentle  horse  to  shy;  witness  may  answer 
what  particular  questions,  42  C  306 
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opinion  as   to  towns   ability  to  bear  burden 
of    proposed    new    road,    admissible,    42    C 

322 

identity  of  machines;   witnesses'   opinior 
to  which  is  better,  inadmissible.  42   C  363 

opinions  admissible  on  questions   of  identity, 
43  C  11 

as    applied    to    persons,    animals,    hand- 
writing, and  sounds,  43  C  11 
-also  in  estimating  size,   weight,   distance, 


and  color,  43  C  11 
-and   to   show   disposition   of   persons    or 


animals,  43  C  13 
-other  instances.  43  C  12 


opinions   admissible   on   ground   of   necessity, 
re    subject  is  not   susceptible   of  di- 
proof,  43  C  12 
prices  of  materials  from  dealers,  50  C  248 
witness    may    state   whether   there   was   time 
for  deceased   to   have   jumped   off   and   es- 
caped collision,  55  C  52 

as  question  called  for  a  fact  rather  than 

opinion,  56  C  5 
opinion  de  witness'  ability  to  have  heard  cer- 
tain sound  if  it  had  been  made  is  admissible 
when    accompanied    with    the   facts,    56    C 
233 

not  ground  of  new  trial  that  facts  were 

broueht  out  only  on  cross-examination.  56 
C  233 
may  explain  change  of  opinion  formerly  ex- 
pressed as  to  testatrix's  incapacity,  as  due 
to  enlightenment  de  legal  testamentary  ca- 
pacity, 57  C  141 
testimony    of    insurance    agent    that    he    was 
agent  of  company  inadmissible,  where  ques- 
tion was  whether  he  was  agent  of  insured 
or  company,  59  C  45 
opinion   from   observation   that   testatrix  had 
no  greater  capacity  than  child  eight  years 
old,  admissible,  59'  C  243 
question   in   deposition   held  not   inadmissible 
as  calling  for  an  opinion  as  to  what  in  law 
was  a  partnership,  59  C  340 
calling   for   an   opinion   of   the   witness,    held 

proper  under  the  circumstances,  60  C  496 
that  use  by   public   was   of   common   conven- 
ience  and  necessity,  not   inadmissible   as   a 
matter  of  opinion,  62  C  244 

but  evidence  at  time  of  trial  inadmissible 

to  show  acceptance  by  public  at  an  earlier 
period,  62  C  245 
ruling   that   opinions    of   nonexperts    are    en- 
titled  to   weight  only   so   far   as   the   facts 
support  them,  held  incorrect,  62  C  330 

though  witness  should  state  facts  to  show 

presumptively  that  opinion  is  well  founded, 
62  C  330 

facts    based    on   acquaintance   of   witness 

and  opportunities  for  observation  sufficient. 
62  C  330 
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testimony  based  on  acquaintance   with  testa- 
tor and   frequent  opportunities   to   observe, 
admissible  de  capacity,  62  C  329 
opinions  of  nonexperts  are  admissible  de  de- 
fective highway  or  bridge,  63  C  37 

are  not  limited  to  a   mere   statement  of 

facts  upon  which  opinions  are  based,  63  C 
57 
that   witness   placed    seat  in  a   wagon   "in   a 
manner  he  thought  secure,"  inadmissible  as 
an  opinion  without  the  facts,  63  C  - 
ordinary  rule  that  witnesses  must  speak  only 
as  to  facts  within  knowledge  and  may  not 
exoress  opinion;  departures  from  rule,  68  C 
129 
as   to  insanity;  basis;  question  whether  wit- 
-   has  ever  observed  anvthing  indicating 
insanity.  68  C  428.  72  C  7-  - 

must  be  based  on  knowledge ;  proper  form 

of  questions.  72  C  305 
as  to  reasonable  care,  in  action  for  collision 

of  streetcar  with  wagon.  68  C  475 
where  nonexpert  did  not  testify  that  he  ob- 
served condition  of  things  night  of  accident, 
e*ror  to  permit  him  to  testify  that  station 
was  not  safe  as  to  light,  69  C  126 
as  to  odors  which  would  arise  from  barn  in 

certain  condition,  71  C  405 
opinion  as  to  whether  person  used  due  care, 

inadmissible.  72  C  72 
nonexpert    opinion;    preliminary    proof    nec- 
essarv:   discretion  of  court  72  C  315,  684, 
77  C'll6,  SO  C  515 
as  to  safe  condition  of  highway,  72  C  667 
opinion   as    to   danger   of   operating   machine 

beside  highway.  72  C  675 
result  of  observation  of  numerous  details  ad- 
missible when.  72  C  684.  77  C  638 
certificate   by    officer    of   another    State    that 
corporation  is  legally  organized  is  opinion 
and  inadmissible  though  admissible  in  that 
State.  73  C  379 
opinion  as  to  susceptibility  to  influence,  74  C 

258 
opinion   not    admissible   to   show    feeling   to- 
wards one  "when  she  had  a  mind  on  any 
subject:'  74  C  -: 
opinion  of  abutting  owners  as  to  location  of 

surveyor's   line   inadmissible.    74   C   575 
opinion   as    to   possibility   of    wagon   turning 

from  driveway  into  street,  74  C  555 
opinion  as  to  speed  of  horse  as  determined  by 

sound.  74  C  555 
opinion  as  to  cost  of  support  of  woman  and 

child,  75  C  67 
what  one  "thinks"  or  "has  an  impression  of 

not  necessarily  opinion.  75  C  73 
as  to  capacity  to  do  business  or  make  deed, 

-;  C  136 
witness    may   testify   that   his   experience   en- 
ables   him   to   judge    whether    horses    have 
had  sufficient  food.  75  C  267 
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not  admissible  on  issue  as  to  possibility  of 
motorman's  seeing  man  on  sidewalk,  76  C 
356 

or  as  to  whether  one  person  was  near  enough 
to  others  to  hear  what  was  said,  77  C  358 

to  prove  affection,  77  C  638 

as  to  safe  condition  of  sidewalk,  78  C  394 

as  to  use  of  coercion,  78  C  441 

opinion  of  nonexpert,  based  on  hypothetical 
question,  where  he  has  not  personal 
knowledge,  inadmissible  on  issue  as  to 
safety  of  highway,  81  C  65 

where  order  for  goods  and  goods  are  before 
jury,  party,  as  witness,  may  designate  what 
goods  correspond  to  items  in  order,  unless 
this  requires  an  expert,  81  C  116 

court  may  exclude  question  put  to  nonexpert 
as  to  how  far  ahead  one  could  see  with 
single  bulb  electric  light  on  streetcar, 
where  candle  power  not  stated,  81  C  387 

if  witness  gives  all  the  facts  of  an  accident, 
he  cannot  add  he  did  all  he  could  to  avoid 
it,  82  C  672 

adult  of  ordinary  experience  capable  of  ex- 
pressing opinion  on  speed  of  automobile  he 
has  seen,  83  C  174 

one  who  observes  conditions  in  a  tunnel  can 
give  his  opinion  as  to  safety  of  another  if 
safety  of  that  one  is  dependent  on  condi- 
tions stated,  83  C  643 

opinion  evidence  based  upon  his  special  skill 
or  knowledge  or  upon  facts  that  cannot  be 
made  clear  without  impressions  or  con- 
clusions, may  not  be  given  by  nonexpert 
witness,  84  C  169 

nonexpert  must  rest  opinion  on  facts  stat- 
ed by  witness  or  acquired  through  senses  ; 
must  show  he  had  opportunity  for  knowl- 
edge, 84  C   169 

witness,  observing  a  person  through  illness, 
can  testify  as  to  her  condition  and  ability  to 
do  business,  84  C  170 

impression  and  conclusion  is  sum  of  what  the 
senses  reveal ;  its  final  analysis  is  to  prove 
a  fact,  not  an  opinion,  84  C  170 

nonexpert  may  give  conclusions  and  impres- 
sions when  facts  are  numerous,  complicated, 
evanescent,  84  C  170,  501 

nonexpert  evidence  admissible  when  evidence 
is  relevant,  the  best  the  nature  of  the  case 
admits  of,  and  comes  from  competent  wit- 
ness, 84  C  170 

illustrations  of  nonexpert's  opinion,  84  C  170, 
174,  510 

opinion  of  nonexpert  who  has  stated  all  the 
facts,  harmless,  84  C  202 

question  whether  payments  on  building  were 
made  in  advance  of  progress  of  the  work, 
admitted;  not  opinion,  84  C  487 

statement  of  rule  de  nonexpert  witness  where 
facts    are   voluminous    and   difficult   of   ex- 


Evidence  §  92 

planation ;  need  not  give  details  on  which 
it  is  based,  84  C  501 

as  to  safe  condition  at  place  of  accident,  84  C 
537 

on  cross-examination  not  error  to  ask  witness 
a  question  calling  for  an  opinion,  there  be- 
ing no  danger  that  court  would  be  affected 
by  conclusion  expressed  as  it  was  in  a 
natural  mode  of  speech,  85   C  384 

a  gross  misrepresentation  of  value  is  a  fact, 
not  an  opinion,  and  admissible  to  prove 
fraud,  85  C  557 

A  cannot  testify  as  to  what  was  B's  under- 
standing of  a  written  agreement,  88  C  720 

eyewitness  cannot  give  opinion  as  to  whether 
conduct  of  plaintiff  was  that  of  a  careful 
and  prudent  man,  89  C  252 

question  whether  it  was  dangerous  to  main- 
tain rug  on  tile  floor  of  hotel  lobby,  95  C 
231 

a  witness  may  testify  that  a  part  of  business 
was   "mine";   not   conclusion,  97  C   175 

owner  of  motor  truck  may  state  that  it  would 
not  work;  it  is  a  statement  of  fact,  not  an 
opinion,  100  C  399 

witness  may  state  whether  signals  were  used 
at  a  betting  place;  not  an  expression  of 
opinion  but  of  facts,  100  C  550 

witness  may  not  give  opinion  as  to  cause  of 
slipperiness,  where  no  foundation  of  ob- 
servation or  experience  laid,  104  C  83 

opinion  of  lay  witnesses  as  to  mental  condi- 
tion of  testator  should  be  fortified  by  their 
testimony  as  to  facts  and  details,  104  C 
419 

witness  may  state  knowledge  of  party's  con- 
duct, but  not  his  opinion  as  to  whether  it 
was  negligence,  105  C  49 

police  officer  may  not  give  opinion  as  to 
whether  he  used  more  force  than  necessary 
in  making  arrest,  105  C  528 

adult  of  ordinary  intelligence  and  experience 
may  give  his  opinion  as  to  speed,  107  C 
91 

opinion  evidence  improper  on  cross-examina- 
tion, when  not  gone  into  on  direct,  109  C 
124 

effect  of  contradictory  or  inconsistent  state- 
ments on  direct  and  cross-examination,  112 
C  407 

opinion  evidence  of  nonexpert  witness  ulti- 
mately tested  by  question  whether  it  will 
probably  aid  trier,   113  C  312 

not  to  be  excluded  because  it  states  con- 
clusion of  witness  based  upon  his  own  ob- 
servation, 113  C  312 

that  automobile  could  not  be  moved  be- 
cause of  damage  to  front  wheel,  113  C 
312 

such    evidence    admissible   where    witness 

cannot  exactly  reproduce  situation  in  testi- 
mony, 113  C  314 
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such  evidence   in   its    final   analysis    is   of 

fact,  not  an  opinion,  113  C  314 

witness  failed  to  show  such  knowledge  of  sit- 
uation as  qualified  her  to  give  opinion  of 
safety  of  sidewalk,  113  C  466 

characterization  by  witness  of  certain  letters 
not  in  evidence  as  threatening  and  black- 
mailing properly  excluded,  116  C  551 

signature  of  nonresident  defendant  on  regis- 
tered mail  return  receipt  can  be  proved  by 
witness  who  was  familiar  with  his  hand- 
writing but  who  was  not  expert  and  had 
never  seen  him  write,  121  C  32 

expert  testimony  unnecessary  to  determine 
whether  fence  was  required  to  make  road 
safe  for  travel,  121  C  88 

answer  by  defendant  driver  that  gouge  mark 
in  road  w-as  caused  by  knee  action  of  other 
car  properly  stricken  out  as  inference  or 
conclusion,  123  C  50 

question  of  whether  intoxication  exists  not 
matter  of  opinion  but  of  general  knowledge ; 
questions  of  lay  witness  as  to  whether  and 
to  what  extend  accused  was  intoxicated, 
proper,  124  C  664 

testimony  by  one  who  saw  pole  which  caused 
death  of  boy  that  it  was  securely  placed 
where  it  lay,  would  be  admissible.  125  C 
536 

objection  to  opinions  of  lay  witnesses  as  to 
testatrix'  condition,  on  ground  of  insuf- 
ficient opportunity  for  observation,  went  to 
weight  rather  than  admissibility,  126  C  295 

statements  by  experienced  tire  man  that  rim 
would  be  dangerous  if  repaired  admissible 
to  show  that  danger  of  using  rim  brought 
to  knowledge  of  defendant,  when  accom- 
panied by  caution  that  statement  not  ad- 
mitted to  show  its  truth,  129  C  687 

§  93.  Opinions    of    Expert    or    Skilled 

Witnesses 

§  93(1).  In  General; 
Qualifications 

rule  as  to  expert  testimonv ;  test  of  admissi- 
bility, 43  C  44 
as  to  the  reading  of  books  of  science,  law  or 

medical  authority  to  the  jurv,  44  C  37,  46 

C  330,  59  C  227 
qualification ;   discretion  of  court ;   review,  70 

C  516,  72  C  684,  73  C  182,  588,  89  C  325 
may  define  terms  of  art  and  explain  principles 

of  science,  but  cannot  instruct  court  as  to 

interpretation  of  written   instrument,   70   C 

647 
as  to  foreign   law ;   review  of  decision  as  to 

qualification,  73  C  588 
as  to  danger  of  tamping  dynamite  in  certain 

way:   qualification,   77  C   115 
that   one   is   an   expert   in   drop   presses  does 

not  qualifv  him  to  testify  as  to  strength  of 

leather  lacings,  79  C  499 
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jury  should  determine  applicability  of  expert 
testimony  to  case,  and  its  weight,  79  C  535 

that  cartridge  fitted  loosely  in  gun,  lays 
foundation  for  expert  evidence  but  does  not 
in  itself  show  cause  of  accident,  83  C  232 

expert  cannot  state  his  opinion  unless  based 
on  facts  that  appear  in  his  own  evidence  or 
questions  put  to  him,  83  C  643 

expert  opinion  as  to  meaning  of  nontechnical 
words,   inadmissible,  85   C   181 

general  rule  as  to  expert  evidence,  86  C  344 

opinion  evidence  must  be  based  on  facts  that 
are  true;  weight  for  jury,  87  C  6 

whether  a  witness  is  an  expert  is  for  court  to 
decide,  89  C  325 

discretion  of  court  in  ruling  as  to  qualification 
of  experts,  91  C  431 

cases  can  be  so  purely  technical  that  an  ex- 
pert can  give  his  opinion  on  the  ultimate 
and  precise  question  upon  which  the  jury 
are  to  pass,  91  C  563 

not  confined  to  medical  testimony  in  passing 
on  extent  of  an  injury,  92  C  209 

no  objection  that  expert's  knowledge  is  de- 
rived from  a  source  itself  inadmissible,  if 
backed  by  his  general  knowledge  and  ex- 
perience, 94  C  6 

use  of  scientific  treatises  in  cross-examination 
of  expert,  96  C  250 

where  conduct  in  question  has  an  established 
character,  opinion  of  qualified  expert,  as  to 
proper  standard  to  apply  is  proper,  96  C 
495 

whether  witness  is  qualified  is  for  court  to 
sav,  and  its  discretion  is  not  ordinarily  dis- 
turbed, 96  C  583,  97  C  667 

construction  of  deeds  is  function  of  the  court, 
not  to  be  performed  bv  expert  witness,  100 
C  473 

one  whose  testimony  as  to  value  of  stocks  is 
based  wholly  on  report  of  detective  agency, 
is  not  qualified,   104  C  74 

whether  expert  may  give  opinion  upon  tes- 
timony as  he  heard  it  in  court,  or  on  hypo- 
thetical question,  is  within  trier's  discre- 
tion, 105  C  436 

expert  opinion  on  ultimate  and  precise  ques- 
tion for  the  jury  not  admissible  except  in 
purely  technical  cases,   105  C  528 

duty  of  trier  to  weigh  opposing  opinions  and 
accept  most  credible,  105  C  656 

trial  court  may  permit  expert  to  give  opinion 
on  the  testimony  as  he  heard  it ;  discretion 
to  be  sparingly  employed,  106  C  86 

exclusion  of  questions  based  upon  facts  as 
testified  to.  within  discretion  of  court.  113 
C  355 

ruling  that  local  doctor  not  qualified  to  testify 
as  to  reasonableness  of  fee  for  plastic  sur- 
gical operation  in  New  York  upheld.  114  C 
370 

determination    of    qualification    of    expert 

largely  within  court's  discretion,  114  C  370 
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reopening  case  and  permitting  party  to  bring 
brakes  into  court  and  offer  expert  evidence 
as  to  them  held  within  discretion  of  court, 
115  C  203 

qualification  of  physician  or  surgeon  to  tes- 
tify as  to  general  practice  in  application  of 
plaster  cast;  familiarity  with  general  prac- 
tice in  the  State  sufficient,  115  C  563 

ruling  that  expert  was  not  qualified,  well 
within  court's  discretion,  121  C  368 

experience  as  elevator  operator  sufficient  to 
qualify  witness  to  testify  that  bus  step  was 
not  safe,  122  C  376 

qualification  of  expert  in  discretion  of  court, 
126  C  224 

if  any  reasonable  qualification  established, 

objection  goes  to  weight  rather  than  ad- 
missibility, 126  C  224 

liberality  accorded  in  questions  asked  on 
cross-examination  of  experts,  129  C  160 

difficult  to  claim  error  in  admission  of  opinion 
of  expert  because  of  wide  discretion  allowed 
trial  court,  129  C  687 

objection   usually   goes   to   weight   rather 

than  admissibility ;  opinion  of  tire  experts 
as  to  condition  of  rim,  129  C  687 

§  93(2).  Medical  Testimony 

counsel  of  accused  may  read  standard  medical 
works  to  jury,  46  C  337 

evidence  of  doctor  making  examination  in  or- 
der to  testify  as  an  expert,  as  to  exclama- 
tions and  actions  of  plaintiff  indicating  pain, 
inadmissible,  52  C  309 

but  immaterial  error  where  expert  for  de- 
fendant gives  same  testimony,  52  C  310 

in  examining  medical  expert,  counsel  may 
read  question  from  a  book  on  the  subject, 
56  C  485 

witness  called  to  rebut  testimony  of  physicians 
de  mental  derangement,  should  be  an  ex- 
pert, otherwise  evidence  is  inadmissible,  60 
C  495 

exclusion  of  preliminary  questions  not  as 

to  practicability  of  person's  inflicting  wound 
on  herself,  65  C  279 

medical  expert  testimony  indispensable  in 
criminal  case  but  should  be  kept  within 
proper  limits,  96  C  240 

in  criminal  case,  comparison  of  accused's 

mentality  with  that  of  child  not  a  valuable 
criterion,  96  C  240 

nor  can  witness  state  whether  he  consid- 


ered accused  fully  accountable  for  his  acts, 
as  that  is  question  for  jury,  96  C  240 
— where  tables  giving  results  of  application 
of  mental  tests  are  used,  they  may  be  ad- 
mitted as  exhibits,  96  C  240 
— cross-examination     by     use     of     medical 


treatises,  96  C  240 
-question  of  witness  for  State,  whether  ac- 


cused had  knowledge  and  understanding  of 
ordinary  men,  is  proper,  96  C  240 


as  to  use  of  standard  treatises  96  C  250 

where  connection  between  injury  and  physical 
condition  can  only  be  determined  by  medical 
expert,  jury  cannot  infer  it  in  absence  of 
such  opinion,  99  C  679 

medical  expert  testimony  in  general ;  when  it 
is  sufficient  basis  for  finding  that  injury 
proximately  caused  by  employment,  104  C 
714 

to  be  relied  on  expert  opinion  must  be  found 
honest  and  reasonable,  104  C  714 

not    sufficient    if    it    merely    says    injury 

"might  have"  resulted,  104  C  714 

when  expert  testimony  is  essential  in  an  ac- 
tion against  surgeon  for  malpractice,  106  C 
366 

only  basis  for  award  where  question  is  ex- 
tent of  loss  of  function  of  eye,  is  expert 
opinion,   106  C  410 

medical  expert  testimony  as  main  reliance 
where  claim  was  that  fall  dislodged  existing 
thrombus,  causing  death,  107  C  169 

expert  testimony  ordinarily  necessary  to 
charge  professional  man  with  negligence, 
111   C  482 

unless  want  of  care  is  obvious,  111  C  482 

leaving  to  jury  to  say  whether  wound  to 

tongue  by  dentist  should  be  disinfected,  im- 
proper, 111  C  482 

in  action  for  malpractice,  necessity  of  expert 
evidence,  112  C  410 

court  not  required  to  withdraw  from  jury  is- 
sue of  whether  miscarriage  was  caused  by 
swallowing  glass  because  there  was  no  di- 
rect evidence  or  expert  opinion,  114  C  36 

opinion  evidence  as  to  reasonableness  of  med- 
ical charges  is  not  conclusive  on  jury  but 
is  to  be  weighed  in  view  of  other  circum- 
stances, 115  C  457 

testimony  of  physician  that  disease  from 
which  intestate  died  was  probably  caused  by 
accident  was  sufficient  to  remove  case  from 
realm  of  speculation  and  presented  question 
of  fact  for  jury,  115  C  693 

in  actions  of  malpractice  where  there  is  no 
medical  testimony  the  court  may  rule  that 
there  is  not  sufficient  evidence  to  go  to  the 
jury  or  to  sustain  a  plaintiff's  verdict,  116  C 
13 

necessity  of  expert  evidence  in  malpractice 
suit  against  dentist,  118  C  693 

where  insured,  who  had  been  suffering  from 
diabetes,  was  found  unconscious  at  foot  of 
wall  from  which  he  had  fallen,  unconscious- 
ness could  not  reasonably  be  found  to  have 
resulted  from  fall  in  absence  of  expert  tes- 
timony, 119  C  641 

conclusion  reached  upon  comparison  and  ex- 
amination of  conflicting  medical  opinion  can 
rarely  be  found  erroneous  in  law  in  absence 
of  bad  faith,  120  C  606 

may  be  unreasonable  because  grounds  on 
which   it    rests   are   so   unreasonable   as   to 
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make  it  error  of  law  to  base  decision  on 
opinion,  120  C  608 

within  province  of  compensation  commissioner 
to  accept  statement  in  medical  book  which 
doctor  read  after  stating  he  could  not  an- 
swer question  from  personal  experience,  122 
C  353 

production  of  expert  testimony  essential  to 
prove  that  plaintiff's  fall  on  bus,  rather  than 
burn  she  received  later,  caused  diabetic  up- 
set, 122  C  375 

when  question  as  to  causal  relation  between 
operation  and  psychosis  is  topic  requiring 
special  experience  of  expert,  122  C  596 

question  asked  of  doctor  who  had  examined 
accused  as  to  whether  condition  would  af- 
fect operation  of  motor  vehicle  proper,  124 
C  664 

expert  testimony  not  essential  or  conclusive 
to  prove  cause  of  plaintiff's  illness  under 
circumstances,   127  C  227 

as  to  duty  of  surgeon  to  perform  aftercare 
after  operation,  127  C  282 

testimony  by  plaintiff  that  doctor  advised  op- 
eration, not  equivalent  of  testimony  by  doc- 
tor that  operation  reasonably  necessary;  in- 
sufficient basis  to  predicate  liability  for  cost 
of  such  operation,   127  C  465 

§  93(3).  Other  Expert  or 
Skilled  Testimony 

one  acquainted  with  practical  construction  of 
foreign  laws  may  testify,  12  C  391 

expert  cannot  give  his  opinion  de  handwriting 
which  is  based  on  a  comparison  with  signa- 
tures not  before  the  court,  36  C  223 

signature  by  another  party  or  a  disputed 

signature  inadmissible  on  cross-examination 
of  expert,  36  C  222 

opinions  of  experienced  road  builders,  when 
admissible  as  to  safe  condition  of  highway, 
43  C  43 

refusal  to  admit  opinion  of  experienced  coun- 
selor as  to  practice  and  usage  in  executing 
will,  held  no  error,  43  C  84 

opinion  of  expert  that  accused  was  easily  af- 
fected by  liquor,  inadmissible,  49  C  381 

especially    in   absence   of   evidence    as   to 

how  much  accused  had  drunk,  49  C  381 

hotelkeepers  may  testify  as  to  what  are  prop- 
er articles  of  hotel  furniture,  49  C  492 

engineer  experienced  in  making  plans  and  es- 
timates for  bridges  may  testify  as  to  the 
probable  cost,  though  he  has  no  experience 
as  a  practical  bridge  builder,  50   C  248 

of  no  consequence  that  he  obtained  prices 

of  materials  from  dealers,  50  C  248 

wholesale  dealers  in  article  may  testify  in 
trade-mark  cases,  to  show  resemblance  of 
label,  50  C  285 

expert  evidence  of  value  of  carriage  admis- 
sible, 51  C  202 
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expert  may  give  opinion  as  to  rental  value  of 
real  estate,  54  C  34 

ordinarily  the  rents  received,  less  ex- 
penses, would  be  more  satisfactory,  54  C 
34 

expert  on  building  held  competent  to  give  an 
opinion  on  such  observations  as  he  has  been 
able  to  make,  where  he  had  examined  the 
exterior  but  had  been  refused  admission  to 
interior,  59  C  563 

expert  cannot  be  examined  as  to  other  signa- 
tures of  unknown  writers  to  test  capacity, 
67  C  290 

to  show  what  may  be  used  for  oyster  set, 
where  shells  not  obtainable,  68  C  221 

holding  public  office  as  qualifying  one  with 
regard  to  matters  pertaining  thereto,  69  C 
124 

as  to  effect  of  smoke,  noise,  and  vibration  of 
factory  on  value  of  house,  71  C  641 

of  carpenters  and  builders  as  to  place  where 
fire  originated,  72  C  408 

one  surveyor  cannot  give  naked  opinion  as  to 
what  another  surveyor  meant  fifty  years 
ago  in  omitting  minutes  from  survey,  73  C 
359 

testimony  that  disguised  and  undisguised 
hands  have  same  characteristics,  78  C  365 

to  prove  articles  of  jewelry  to  be  inferior  to 
markings  and  to  terms  of  order,  81  C  111 

as  to  bank's  custom,  in  discounting  notes  to 
look  to  depositor  in  case  of  dishonor,  82  C 
28 

as  to  whether  stone  work  was  dressed  finer 
than  specifications  required,  82  C  484 

advertising  and  business  expert  who  has  ex- 
amined goods  or  property  is  competent  to 
give  opinion  of  value,  82  C  553 

opinion  of  architect  as  to  work  done,  received ; 
qualified  witness  may  give  opinion  without 
details,  84  C  502 

right  of  architect  to  base  knowledge  on  re- 
ports in  his  office,  plans,"  statements  of  con- 
tractor, owner,  etc.,  84  C  507 

expert's  opinion  as  to  reasonable  worth,  ad- 
missible if  based  on  own  judgment,  to  test 
truthfulness   of  witnesses   as  to  price,  etc., 

85  C  486 

expert  can  give  opinion  as  to  cost  of  repairs, 

86  C  320 

as  to  whose  duty  it  is  to  examine  boiler  of 
railroad  locomotive,  86  C  335 

as  to  reasonable  value  of  attorney's  services, 
86  C  346 

expert  cannot  be  asked  to  determine  nature 
of  a  substance  by  a  method  which  he  says 
is  not  adequate,  89  C  118 

as  to  amount  of  injury  to  automobile  by  col- 
lision. 89  C  326 

military  expert  can  testify  as  to  whether  mil- 
itary conduct  was  proper,  91  C  431 

facts    assumed    in    putting    question    and 

motive  can  be  shown,  91  C  431 


expert  opinion  as  to  high  tension  current  pass- 
ing by  short  circuit  to  telephone  wire  caus- 
ing fire,  91  C  563 

ultimate  question  of  origin  of  fire  for  jury, 

91  C  563 

in  condemnation,  cannot  ask  own  witness,  a 
real  estate  expert,  if  he  had  appraised  real 
estate  higher  than  he  testified  to,  92  C  31 

retail  salesman  whose  knowledge  is  based  on 
price  list  not  qualified  to  testify  on  value, 
94  C  6 

scientific  authorities  and  dicta  held  admissible 
as  to  danger  from  lightning,  94  C  7 

as  to  whether  method  in  "splitting"  a  build- 
ing on  a  division  line  was  safe,  94  C  182 

expert  can  testify  as  to  whether  plan  for  con- 
struction of  bridge  piers  was  proper,  94  C 
660 

not  proper  to  detail  claimed  facts  as  to  auto- 
mobile accident  to  expert  driver,  and  then 
ask  whether  operator  gave  evidence  of  be- 
ing inexperienced,  96  C  495 

this  would  involve  same  facts  trier  must 

adjudicate  and  he  is  as  well  able  to  draw 
the  proper  conclusion,  96  C  495 

expert  on  market  price  may  refer  to  book  of 
quotations,  97  C  447 

that  quotations  were  not  market  value  af- 
fects weight,  not  admissibility,  97  C  447 

expert  evidence  as  to  value  of  land  on  agree- 
ment to  exchange,   100  C  684 

in  eminent  domain,  market  value  is  measure  of 
compensation,   101   C  173 

but  owner  is  not  restricted  to  expert  evi- 
dence of  market  value,  101  C  173 
-he   may   offer   direct   evidence   as   to   all 


elements   material   to   expert's   opinion,    101 

C  173 
charge  as  to  effect  of  testimony  of  chemical 

experts  who  have  made  tests  of  liquor,  103 

C  139 
charge  need  not  say  that  they  must  have 

used    most    complete     and     accurate    tests 

known,  103  C  139 

experienced  witness  as  to  market  price  and 
value  may  state  conclusions  though  source 
of  information  largely  hearsay,   104  C  464 

if   sources    are   trustworthy   and    witness 

has  sufficient  experience  to  coordinate  and 
evaluate   material,    104   C   464 

farmer   not    employing   help   and   largely 

testifying  from  information  derived  from 
other  farmers  held  proper  witness  as  to 
market  value  of  labor,  104  C  464 

prevailing  rate  of  wages  and  market  price 

substantially  the  same,  104  C  464 

New  York  attorney  could  give  opinion  as  to 
value  of  legal  services  in  Connecticut,  un- 
der circumstances,  105  C  436 

stockbrokers  may  give  opinions  as  to  value 
of  unlisted  stocks  on  information  derived 
from  proper  sources,  105  C  572 


Evidence  §93(3) 

plaintiff's  expectation  of  life  relevant  in  per- 
sonal injury  case  and  it  may  best  be  estab- 
lished by  testimony  of  qualified  witness 
based  on  mortality  tables  of  recognized  au- 
thority,  106  C  303 

one  who  has  never  seen  particular  automo- 
bile, may  nevertheless  give  opinion  as  to 
its  value,  107  C  366 

opinion  of  expert  that  medical  school  was  not 
a  reputable  one  admitted,  108  C  74 

of  automobile  mechanic  as  to  point  of  impact 
of  one  automobile  against  another,  109  C 
616 

that  later  collision  with  fence  would  ren- 
der this  difficult  goes  to  its  weight,  109  C 
616 

of  locksmith,  that  certain  key  might  have  been 
original  key  to  lock,  110  C  55 

permitting   him   to  demonstrate   the   lock 

and  to  show  mechanism  by  taking  it  apart, 
110  C  55 

questions  of  qualified  title  searcher  asking  him 
to  locate  a  certain  lot  on  a  sketch  from  de- 
scription in  a  distribution,  proper,  112  C 
5 

or  questions  as  to  location  of  town  bound- 
ary from  his  study  of  records,  112  C  5 

opinion  evidence  only  evidence  by  which  value 
of  trustees'  services  can  be  shown,  112  C 
495 

is  to  be  considered  by  court  with  all  oth- 
er circumstances,   112  C  495 

proper  to  ask  witness  on  cross-exam- 
ination as  to  knowledge  of  charges  of  oth- 
ers for  like  services,  112  C  495 

engineer  not  qualified  to  give  opinion  as  to 
proper  protections  where  bridge  is  under 
construction,  in  absence  of  special  knowl- 
edge and  experience,  113  C  364 

expert  evidence  of  expense  of  trial  in  libel 
suit,  113  C  586 

admission  of  evidence  of  experts  of  condition 
of  roof  some  months  after  accident  held 
within  discretion  of  court,  114  C  450 

objections  based  on  length  of  time  and  op- 
portunity to  compare  genuine  and  disputed 
writings  goes  to  weight  not  admissibility, 
114  C  694 

handwriting  experts ;  not  necessary  that  they 
see  the  subject  write;  comparison  with  sig- 
natures proved  to  be  genuine,  114  C  694 

misrepresentation  of  year  of  manufacture  of 
automobile ;  opinion  of  value  based  on  man- 
ual and  witness'  own  experience,  114  C 
719 

finding  that  buildings  were  not  usable  and 
could  not  be  made  so,  which  was  supported 
only  by  view  of  premises  and  not  by  expert 
testimony,  eliminated,  115  C  168 

mortality  tables  are  not  conclusive  as  to  dura- 
tion of  life  but  are  to  be  considered  with 
other  circumstances  of  the  case,  115  C  285 
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whether  ramp  was  reasonably  safe  not  mat- 
ter resting  wholly  on  testimony  of  expert 
witnesses,  116  C  684 

nonexpert  might  reasonably  reach  opinion 

founded  on  personal  knowledge,   116  C  697 

purpose  of  offering  expert  opinions  as  to  land 
values  is  to  aid  trier  in  arriving  at  own 
conclusion,  which  is  reached  by  weighing 
those  opinions  in  light  of  all  evidence  and 
his  own  general  knowledge,  117  C  75 

if  expert  includes  improper  elements  this 

circumstance  to  be  weighed  by  trier,  117  C 
75 

or  if  he  fails  to  include  relevant  circum- 


stances trier  may  conclude  his  estimate  too 
low,  117  C  75 
-in    instant    case,    held    committee    might 


properly  reach  conclusion  he  did,  though 
expert  included  improper  elements  and  qual- 
ified testimony  on  cross-examination,  117  C 
86 

although  Liquor  Control  Act  provides  for 
chemical  analysis,  alcoholic  content  may  be 
proved  by  other  evidence,  119  C  436 

such    analysis    is    not    a    substitution    for 

judgment  of  jury.  119  C  440 

where  words  have  technical  meaning,  expert 
evidence  is  admissible  to  show  it,  121  C  492 

opinion  of  qualified  real  estate  expert  as  to 
value  may  be  given  before  he  states  facts 
upon  which  it  is  based,  122  C  236 

question  asked  of  policeman  wTho  had  driven 
automobile  for  eighteen  years  as  to  wheth- 
er accused  was  fit  to  drive,  proper,  124  C 
664 

testimony  of  experts  as  to  value  of  legal  serv- 
ices rendered  in  eminent  domain  case  not 
binding  on  court,  which  could  use  its  gen- 
eral knowledge,   126  C  155 

refusal  to  allow  witness  with  ten  years'  ex- 
perience with  roller  coasters  in  adjoining 
territory  to  testify  what  things  were  used 
to  protect  passengers  according  to  accepted 
use,  custom  and  practice,  an  abuse  of  dis- 
cretion, 126  C  221 

exclusion  of  testimony  by  expert  of  experi- 
ments out  of  court  erroneous  where  condi- 
tions substantially  similar,   126  C  222 

optometrist  who  made  examination  of  testa- 
trix' eyes  for  glasses,  which  disclosed  cata- 
racts, competent  to  express  opinion  as  to 
progressiveness  of  condition,  126  C  306 

statements  of  witness  as  to  various  elements 
entering  into  determination  of  his  opinion 
as  to  number  of  miles  tire  had  run,  did  not 
render  it  inadmissible,  126  C  620 

knowledge  of  head  accountant  acquired  from 
long  familiarity  with  office  was  result  of 
sense  perceptions  and  was  adequate  basis 
for  testimony,  127  C  546 

same  as  to  testimony  of  expert  account- 
ant de  documents  used  in  banks  as  to  which 
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he  acquired  knowledge  from  study,  of  rec- 
ords and  practices,  127  C  546 

testimony  of  expert  accountant  summarizing 
and  explaining  voluminous  records  within 
proper  field  of  testimony,  127  C  547 

matters  which  he  stated  as  facts  were  in 

essence  merely  statements  of  his  opinions, 
127  C  601 

§  93(4).  Hypothetical  Questions 

hypothetical  question  admissible  without  prior 
proof  of  the  fact,  where  fact  assumed  is 
hardly  capable  of  proof,  56  C  484 

as   to   effect   of  external   force  upon   the 

lungs  when  inflated,  56  C  484 

where  opinion  is  sought,  it  is  safer  to  enunci- 
ate in  question  all  the  particulars  upon 
which  the  opinion  is  desired,  58  C  294 

form  of  question  ordinarily   is   a   matter 

of  discretion  with  court,  58  C  294 

where  expert  is  asked  his  opinion  upon  cer- 
tain facts  proved,  question  should  state  such 
facts,  63  C  406 

any  discretion  in  the  court  is  limited  and 

should  be  sparingly  used,  63  C  408 
-question  should  present  only  such  assump- 


tion of  facts  as  the  evidence  tends  to  justi- 
fy, 63  C  409 
— omission  of  some  facts  which  tend  to  dis- 


turb  the   true   relation   of   those   presented, 

held  improper,  63  C  40-9 
laving  basis   for  hypothetical   question,   70   C 

235 
question  should  state  facts  upon  which  opin- 
ion is  to  be  based  but  omission  harmless,  79 

C  343,  86  C  346 
hypothetical   question   based   on   testimony   of 

accused  depends  on  probability  of  his  story 

and  his  interest,  87  C  6 
facts    incorporated    in    hypothetical    question 

may  be  challenged,  91  C  431 

not  proper  to  ask  expert  driver  whether  up- 
on facts  assumed  to  be  in  accordance  with 
plaintiff's  proof,  driver  of  car  gave  evidence 
of  being   inexperienced  driver,  96  C  495 

hypothetical  question ;  answer  not  assumed  to 
rest  on  other  facts,  in  absence  of  any  state- 
ment to  that  effect  in  the  record,  99  C  586 

where  witness  says  that  facts  in  his  own 
knowledge  were  in  his  mind  in  answering 
question,  court  may  caution  jury  as  to  sev- 
erable portions  affected  thereby  or  cause 
question  to  be  rephrased,  100  C  65 

hypothetical  question ;  answer  based  in  part 
on  personal  examination  of  plaintiff,  100  C 
78 

entire  testimony  on  hypothetical  question 

not  to  be  excluded.  100  C  78 

caution  of  court  de  effect  of  medical  ex- 


pert testimony,   100  C  79 
answer  of  expert  to  hypothetical  question  val- 
ueless, where  question  assumes  facts  not  in 
evidence,  104  C  535 


jury  should  be  cautioned  that  weight  of  an- 
swer to  hypothetical  question  depends  upon 
proof  and  completeness  of  facts,  105  C  436 

hypothetical  question  or  the  answer  must  con- 
tain all  the  facts  on  which  the  opinion  is 
based,  106  C  86 

to  ask  mechanic  how  long  it  would  take  to 
overhaul  injured  automobile  and  install  new 
parts  when  extent  of  injury  does  not  appear, 
improper,  106  C  86 

question    based    on    testimony    heard    by 

■witness   rarely   proper   and   exclusion  ordi- 
narily not  error,  106  C  86 

hypothetical  question  as  to  cause  of  death 
may  include  any  fact  in  chain  of  causation 
leading  to  the  death,  such  as  fact  of  insanity, 
106  C  99 

hypothetical  question  assuming  facts  not  ap- 
pearing in  evidence  and  including  irrele- 
vant matter   properly  excluded,   107  C   380 

where  it  concerns  value  of  legal  services 

court   may   weight    it   in   light   of   its   own 
knowledge,  107  C  380 

hypothetical  questions  all  suppositions  in 
which  were  based  on  evidence  and  which 
were  sufficient  for  definite  and  intelligible 
opinion,  are  admissible,  112  C  291 

hypothetical  question  held  not  inadmissible  as 
including  injuries  not  stated  in  notice  of 
accident  to  city,  113  C  466 

where  ultimate  question  of  exercise  of  pro- 
fessional care  must  depend  upon  expert  evi- 
dence, that  hypothetical  question  goes  di- 
rectly to  ultimate  issue,  no  objection  to  it, 
113  C  484 

hypothetical  question  to  physician  for  opinion 
on  every  issue  in  case  of  capacity  to  make 
a  will,  114  C  247 

hypothetical  question  as  to  mental  capacity 
of  testator,  including  query  as  to  his  knowl- 
edge of  the  natural  objects  of  his  bounty, 
held  proper,   115  C  725 

testimony  afforded  support  for  assumption  in 
hypothetical  question  that  by  collision,  plain- 
tiff was  thrown  against  steering  wheel,  117 
C  690 

moreover,  from  answer  of  expert  it  ap- 
peared that  contact  with  steering  wheel  was 
not  material  factor  in  opinion  he  expressed, 
117  C  690 

no  objection  that  hypothetical  question  failed 
to  include  certain  conditions  where  subse- 
quent examination  of  witness  fully  covered 
them,  118  C  128 
while  on  direct  examination  of  expert,  ques- 
tion is  to  be  based  on  facts  in  evidence,  on 
cross-examination  this  need  not  be  so,  in 
discretion  of  court,  125  C  123 
mention  of  a  few  names  in  hypothetical  ques- 
tion, necessary  for  clear  statement  of  as- 
sumed facts,  not  valid  ground  for  exclusion, 
126  C  295 


Evidence  §95 

while  question  should  contain  only  assumption 
of  fact  which  counsel  can  fairly  claim  that 
evidence  tends  to  prove,  it  is  not  improper 
because  it  includes  only  part  of  such  facts, 
126  C  295 

exclusion  on  ground  that  all  existing  facts  or 
conditions  were  not  included  was  error,  126 
C  554 

within  court's  discretion  to  exclude  question 
of  expert  predicated  on  "testimony  you  have 
just  heard,"  126  C  664 

§  94.  Witnesses 

See  also  Charge  to  Jury  §§  37,  38;  Crim- 
inal Law  and  Procedure  §  11  (2) 

§  95. In  General 

party  is  bound  to  support  witness,  when  trial 
is  delayed,  1  R  277 

witness  to  instrument  may  testify  to  subse- 
quent facts  invalidating  it,  1  D  310 

on  voir  dire,  may  be  asked  as  to  contents  of 
instruments,  5  C  262 

contradictory  testimony  to  be  reconciled,  if 
possible,  so  as  not  to  impute  perjury,  6  C 
189 

testimony  of  one*  full  witness  or  its  equiva- 
lent is  the  least  which  can  establish  a  fact, 
8  C  179 

witness  attempting  to  relate  a  conversation 
should  give  the  whole  of  it,  9  C  248,  312,  10 
C  5,  11  C  280,  462,  57  C  139 

may  give  precise  idea  if  he  cannot  recall 

the  language,  11  C  280 

what  offenses  are  not  within  class  of  crimen 
falsi,  24  C  365 

agreement  to  pay  more  than  legal  fees  is  not 
generally  enforceable ;  but  upheld  if  sup- 
ported by  what  further  consideration,  26  C 
466 

but  if  paid  it  cannot  be  recovered  back, 

26  C  465 

summoned  under  statute  and  refusing  to  tes- 
tify, cannot  be  committed  for  a  longer  term 
than  debtor  himself,  52  C  223 

committed   until   he  should   answer ;   may 

be  released  on  habeas  corpus,  52  C  223 

power  of  judicial  and  administrative  bodies  to 
commit  for  refusal  to  testify,  65  C  32 

witness  may  state  facts   in  natural  mode  of 

speech ;  thus,  that  "goods  were  sold"  where 

question  of  sale  is  that  at  issue,  66  C  67, 

85  C  384,  86  C  474 

no   implication   of  law  that  attesting  witness 

knows  contents  of  document,  72  C  377 
witness  may  state  that  "it  is  his  impression" 

or  "he  thinks,"  75  C  73 
subpoena  duces  tecum ;  delivery  of  instrument 
to  attorney ;  effect  of  production  of  instru- 
ment, 79  C  116 
effect  where  one  of  two  jointly  indicted  tes- 
tifies, 82  C  59 
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English-speaking  witness  need  not  have  his 
evidence  translated  into  language  that  ac- 
cused can  understand,  82  C  59 

nonresident  who  comes  here  to  testify  in  a 
case  in  which  he  is  not  a  party  is  exempt 
from  service  of  civil  process,  82  C  585 

witness   cannot  testify   that   another   knew   a 
fact  unless  it  is  based  on  more  than  opin 
ion  or  hearsay,  83  C  642 

that  it  may  be  stricken  out  if  this  appears 

on   cross-examination   is    immaterial,   83    C 
642 

one  of  the  accused  objected  to  evidence  taken 
at  a  previous  hearing  being  read  because 
he  was  entitled  to  be  confronted  by  wit- 
nesses ;  evidence  held  not  admitted  against 
one  objecting  but  against  the  other,  84  C 
223 

evidence  of  arrest  where  it  does  not  affect 
credibility  of  witness  and  show  bias,  not 
admitted,  86  C  261 

a  fact  is  not  established  because  it  happens 
not  to  be  contradicted  by  oral  testimom  of 
a  witness,  90  C  469 

as  to  right  to  exclude  party  or  other  wit- 
nesses while  one  is  testifying,  91  C  409 

can  account  for  absence  of  an  important  wit- 
ness, 91  C  449 

technical  rules  are  not  observed  if  witness 
does  not  understand  English,  93  C  107 

all  witnesses,  whatever  their  station,  to  be 
treated  fairly  and  impartially  alike,  99  C 
561 

that  evidence  would  have  been  proper  in  first 
instance  no  reason  why  it  should  not  be  ex- 
cluded on  rebuttal  if  it  does  not  rebut,  101 
C415 

immunity  from  service  of  civil  process  of  one 
coming  into  State  as  witness,  102  C  12 

segregation  of  witnesses  within  discretion  of 
trial  court,  103  C  454 

to  what  extent  plaintiff  bound  by  defend- 
ant's testimony  where  he  makes  him  his  own 
witness,  105  C  453 

one  who  merely  testifies  falsely  that  another 
committed  a  crime  is  not  liable  in  malicious 
prosecution,  108  C  40 

whether  witness  has  scruples  of  conscience 
against  swearing  is  to  be  accepted  from 
statement  of  witness  without  further  proof, 

109  C  711 

not  for  court  to  find,  109  C  711 

summary   commitments   for   failure  to  testify 

not  improper,  110  C  497 
power  of  justice  of  the  peace  to  commit, 

110  C  497 

termination  may  be  conditioned  on  per- 
formance of  act  required,  110  C  500 

witness  has  the  right  to  explain  and  make 
clear  meaning  of  testimony,  111  C  261 

as  what   she  meant  by   saying  note   was 

"presented  for  payment,"  111  C  261 
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where  stenographer  in  attendance  is  wanted 
as  witness,  court  should  make  necessary  ar- 
rangements, 112  C  530 

not  simply   refuse  to  let  her  be  called, 

112  C  530 

unless  testimony  of  part}-  amounts  to  stipula- 
tion or  waiver,  it  is  no  more  conclusive 
than  evidence  of  any  other  witness,  113  C 
30 

plaintiff,  a  young  child,  seriously  injured, 
will  not  be  held  bound  by  his  testimony  as 
to  way  accident  happened,   113  C  412 

use  of  word  "impression"  with  meaning  that 
it  was  his  best  recollection,  did  not  make 
witness'  evidence  inadmissible,  114  C  711 

that  one  has  given  deposition  not  excuse  for 
failure  to  obey  subpoena,  116  C  389 

allowances  to  appraisers  and  assistants;  where 
receiver  testified  as  to  the  matter  but  was 
not  sworn  and  appellants  did  not  object 
they  waived  any  defect,  116  C  730 

tax  commissioner  may  examine  one  witness 
at  a  time  and  exclude  others  from  room 
during  examination,  117  C  301 

power  of  court  to  segregate  witnesses,  117 
C  306 

duty  of  all  citizens  to  testify  as  to  facts  af- 
fecting public  interest,  117  C  306 

rule  that  unfavorable  inferences  may  be  drawn 
from  failure  to  call  available  witness,  117 
C  539 

not    applicable   when   defendant   calls   no 

witnesses  but  submits  his  case   in   reliance 
upon  insufficiency  of  plaintiff's  evidence,  117 
C  539 
-but   defendant's   testimony,   though   given 


to  rebut  presumption  de  family-car  raised 
by  statute,  was  substantive  evidence  pro- 
duced in  her  favor  and  rule  applied  where 
she  failed  to  call  son  to  substantiate  her 
testimony,  117  C  539 

where  only  two  witnesses,  court  need  not  ac- 
cept testimony  of  either  in  its  entirety,  123 
C  586 

if  papers  are  voluntarily  surrendered  to  offi- 
cer serving  subpoena  for  grand  jury,  this 
constitutes  waiver  of  right  to  claim  immu- 
nity as  regards  their  use  by  it,  126  C  60 

court  acted  within  its  discretion  in  refusing 
to  hold  tax  collector  in  contempt  for  failing 
to  bring  rate  books  into  court  in  response 
to  a  subpoena  duces  tecum  under  circum- 
stances. 128  C  273 

particularly    when    exhibits    which    were 

based  upon  the  rate  books  and  objected  to 
would  not  have  been  admissible  even  if 
latter  had  been  produced,  128  C  273 

§  96.  Competency 

must  believe  in  God  and  future  state  of  re- 
wards and  punishment,  2  R  400,  4  D  55,  7 
C  71 


-declarations   of   witness   admissible  as   to 


his  unbelief,  1  R  481,  4  D  56 
-witness  not  permitted  to  deny  or  explain 


such  declarations,  4  D  56 
wife  may  testify  for  husband,  3  D  37 
disbelief  in  obligation  of  oath  disqualifies,  4 

D  53 
believer   in   obligation  of   oath   is   competent, 

whatever  his  creed,  4  D  55 
to  be  sworn  by  form  of  oath  he  considers 

binding,  4  D  55 
that  one  witness  to  will  was  incompetent,  ad- 
missible   under    issue   that   there   were   not 

three  witnesses,  4  D  57 
deaf  and  dumb  witness  may  testify  by  signs 

through   interpreter,  though  able  to  write, 

8  C  99 
statute  allowing  all  persons  to  testify  includes 

wife  of  party,  20  C  354 
an  accomplice  is  competent  and  admissible,  21 

C280 

also  wife  of  an  accomplice,  21  C  281 

repeal  of  statute  allowing  criminal  to  testify 

in  his  own  behalf,  deprives  his  wife  of  right 

to  testify,  23  C  20 
insanity  of,  is  a  preliminary  question  for  the 

court,  28  C  179 
if  sane,   insanity  at  time  of  transaction  goes 

only  to  credibility,  28  C  179 
court  need  only  call  attention  to  language  of 

statute ;    need    not    charge    that    witnesses 

must  be  competent  and  reliable,  49  C  384 
whether  witnesses  "competent"  under  statute, 

for   the   court;   whether   "reliable,"   for  the 

jury,  49  C  385 
testimony    unreliable    simply    on    account    of 

poor  memory  of  witness  is  admissible,  56  C 

465 
but  when  unreliable  per  se  such  evidence 

is  inadmissible,  56  C  465 
opinion    of    committee,    on    remonstrance, 

that    improper    evidence    produced    no    im- 
pression, is  inadmissible,  56  C  464 
statute   held  to   apply   to   witnesses   formerly 

disqualified   at   common   law   by   conviction 

of  an  infamous  crime,  57  C  432 
wife  may  testify  to  marriage   in  prosecution 

for  nonsupport  against  husband,  57  C  537 
: marriage    certificate    also    admissible,    57 

C537 
party  trying  his  own  case,  as  witness,  68  C 

206 
attorney   trying  case   should   not   be   witness, 

72  C  437,  80  C  531,  81  C  350 
insolvent  may  testify  as  to  his  insolvency,  75 

C  17 
members  of  commission  may  testify  as  to  pro- 
ceedings before  it  and  its  deliberations,  75 

C  248,  76  C  567 
incapacity    to   manage    one's    business    affairs 

does  not  disqualify,  76  C  406 
child  of  six  years  may  be  competent,  79  C 

315 
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party  is  ordinarily  competent,  79  C  478 

party  may  call  his  adversary's  counsel,  but 
should  only  do  so  where  it  is  reasonably 
necessary,  81  C  343 

judge  as  witness  to  claim  of  law  made  on 
previous  trial,  82  C  51 

witness  whose  only  knowledge  of  facts  is 
through  hearsay,  cannot  testify,  83  C  537 

party  may  try  his  case  and  be  a  witness,  85 
C  209 

a  lawyer  can  be  a  witness  in  case  in  which 
he  is  counsel ;  such  action  is  unprofessional, 
however,  85  C  209 

no  error  to  exclude  ambiguous  question  on 
qualification  of  a  witness  where  there  is 
other  evidence  and  the  matter  has  been 
passed  upon,  85  C  256 

a  witness  must  have  competent  knowledge  to 
testify,  91  C  431 

illustrating  injury  to  plaintiff  by  use  of  per- 
son, in  connection  with  his  own  or  an- 
other's testimony,  96  C  29 

necessity  of  oath,  96  C  29 

attorney  not  to  act  as  witness  in  case  he 
tries,  97  C  529,  708 

whether  witness  must  first  testify  as  to  his 
means  of  knowledge  is  within  discretion  of 
trial  court,  100  C  547 

evidence  may  be  admitted  subject  to  mo- 
tion to  strike  out,  100  C  547 

testimonial  competency  of  children,  100  C  568 

is  preliminary  question  within  discretion 

of  trial  court,  100  C  568 

no  age  at  which  incompetency  conclusively 
presumed;  court  will  inquire  into  capacity 
if  under  fourteen,  104  C  585 

present  test  of  testimonial  competency  stated, 
104  C  585 

trial  court  exercises  legal  discretion  in  ruling 
upon  qualifications  of  witness,  104  C  585 

attorney  should  not  act  as  advocate  and  wit- 
ness except  in  certain  instances ;  this  rule 
applies  even  when  his  partner  tries  the 
case ;  not  ground  for  new  trial,  107  C  491 

denying  right  of  affirmation  on  sole  ground 
that  witness  believed  in  Supreme  Being,  er- 
roneous, 109  C  711 

statute  gives  him  such  right  if  he  refuses 

to  swear  from  scruples  of  conscience,  109 
C  711 

historical  review  of  oath  and  affirmation,  109 
C  711 

calling  of  judges  of  Superior  Court  to  testify 
should  be  avoided  if  possible  but  they  can- 
not refuse  to  testify,  113  C  457 

attorney  not  disqualified  because  he  has  been 
counsel  for  party  where  connection  with 
case  has  been  completely  severed,  113  C 
458 

whether  child  is  qualified  is  a  matter  pecu- 
liarly within  discretion  of  trial  court,  re- 
viewable only  in  clear  case  of  abuse  or 
some  error  in  law,  115  C  672 
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nature,  purpose  and  conduct  of  examina- 
tion are  in  discretion  of  court,  115  C  672 
-exclusion  of  question  whether  child  knew 


difference  between  right  and  wrong,  failure 
to  correctly  define  an  oath  and  statement 
that  witness  did  not  know  what  it  was  to 
be  a  witness,  held  insufficient  to  disqualify, 
115  C  672 

no  abuse  of  court's  discretion  to  allow  jury 
to  remain  while  child  is  being  examined  as 
to  competency  as  witness,  115  C  672 

attorney  should  not  be  witness  in  trial  of  case 
in  which  he  is  counsel,  unless  necessary  to 
prevent  injustice  where  emergency  arises 
in  course  of  trial,  120  C  367 

but  he  is  not  under  legal  disqualification 

and  most  court  could  do  would  be  to  re- 
mind him  of  impropriety  of  conduct,  120  C 
367 
-so   court's     refusal    to     admit    his    testi- 


mony on  motion  for  new  trial  was  error, 
but  harmless  since  no  new  trial  should  be 
granted  anyway,  120  C  367 

when  counsel  becomes  witness  for  client  in 
same  cause  on  material  matter  and  not  in 
emergency  but  with  knowledge  that  he 
would  be  required  as  witness  in  time  to  re- 
linquish case,  he  violates  important  rule  of 
professional  conduct,  123  C  331 

but  such  impropriety  is  matter  of  eti- 
quette and  not  one  of  strict  law,  and  he  is 
not  legally  disqualified  or  rendered  incom- 
petent to  testify,  123  C  331 

offer  of  attorney  to  testify  held  ethically 

improper  but  exclusion  was  erroneous,  and 
as  testimony  might  have  been  material,  new 
trial  was  ordered,  123  C  331 

owner  is  competent  witness  to  boundaries  of 
land  and  to  its  occupancy  when  within  his 
knowledge,  125  C  330 

§  97.  Refreshing   Recollection 

witness  may  testify  to  a  fact  he  cannot  recall 

except  from  memoranda,  15  C  224 
may  state  whole  of  conversation,  as  to  a  part 

of  which  he  is  cross-examined,  48   C  205, 

57  C  139 
freight  agent  may  use  copies  of  waybills,  52 

C445 
witness    may    use    memorandum    to    refresh 

memory  and  for   that  purpose  only,   52   C 

446 
whether  made  by  himself  or  others,  and 

whether  original  or  a  copy,  52  C  446 
-is  solely  for  use  of  witness,  not  evidence 


for  jury,  52  C  446 

may  refresh  recollection  from  memoranda  al- 
though memorandum  may  have  been  writ- 
ten at  dictation  of  witness,  56  C  374 

witness  reading  from  memorandum  may  ex- 
plain expression  therein  as  in  oral  testi- 
mony, 57  C  137 
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memorandum    not    entitled    to    immunity 

from  parol  explanation  or  contradiction,  57 
C  138 

memorandum  merely  refreshing  memory,  not 
ordinarily  admissible,  65  C  99,  309,  73  C 
182 

president  of  a  bank  can  refresh  memory  as  to 
notification  of  indorser  by  inspecting  sig- 
nature on  the  note,  83  C  333 

memorandum  of  details  material  to  the  issue 
made  by  one  at  the  time  of  the  occurrence 
from  personal  knowledge  and  who  testifies 
that  they  are  true,  is  admissible  as  to  the 
facts  noted  even  if  witness  does  not  remem- 
ber them,  85  C  16 

duly  proved  copy  is  admissible,  85  C  16 

if  such  memorandum  refreshes  the  recol- 


lection of  witnesses,   he   can  testify,   85   C 
16 
-if  it  does  not,  the  memorandum  is  admis- 


sible, 85  C  16 

any  writing  may  be  used  to  refresh  memory 
if  used  in  good  faith,  90  C  677 

need  not  have  knowledge  of  origin  of  au- 
thorship, 90  C  677 

document  to  refresh  memory  must  have  that 
effect,  94  C  6 

document  written  by  another  but  known  by 
witness  at  the  time  to  be  correct  may  be 
used  to  refresh  memory,  94  C  6 

it  must  appear  in  present  recollection  that 
witness'  memory  is  in  fact  stimulated,  96 
C  274 

memorandum  which  refreshes  memory  of  wit- 
ness distinguished  from  memorandum  made 
by  him  in  the  past  and  then  known  by  him 
to  be  true  as  to  matters  of  which  he  has 
no  present  recollection,  96  C  274 

former  may   not,   latter   may,   be   laid  in 

evidence;  requirements  necessary,  96  C  274 

not  proper  to  mark  for  identification  memo- 
randum used  merelv  to  refresh  recollection. 
102  C  710 

as  this  dignifies  it  in  eyes  of  jury,  102  C 

710 

where  witness  testifies  as  to  certain  matters 
he  may  state  that  he  immediately  made 
memorandum  of  them  and  use  it  to  refresh 
recollection,  102  C  722 

memorandum  used  to  refresh  recollection  not 
admissible  as  exhibit,  104  C  55 

one  admitted  to  be  correct  statement  made 

at  time  of  event  is  admissible,  104  C  55 
-items    in   account   book   offered   to    show 


profits  of  business,   104  C  55 

admissibility  of  memorandum  made  by  wit- 
nesses at  time  of  past  occurrence ;  distinc- 
tion between  past  and  present  recollection, 
106  C  302 

document  used  to  refresh  memory  of  witness 
is  not  admissible.  111  C  415 

but  memorandum  of  details  made  con- 
temporaneously   by     one    with    knowledge 
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supported  by  his  evidence  of  correctness  is 
admissible,  111  C  415 

memorandum  may  be  used  to  refresh  witness' 
present  recollection  whether  made  by  wit- 
ness or  not ;  distinguished  from  use  as  evi- 
dence of  past  recollection,  112  C  291 

report  of  physician  may  be  used,  though  in 
part  made  up  from  hospital  records  not 
within  personal  knowledge,   112  C  291 

evidence  before  coroner  cannot  be  used  to  re- 
fresh recollection  of  witness  where  no  such 
assistance  required,  113  C  651 

any  memoranda  which  in  fact  stimulate  pres- 
ent recollection  may  be  used  whether  orig- 
inal or  copy  and  whether  contemporaneous 
or  not,  115  C  226 

production  of  document  in  possession  of  other 
party  to  refresh  witness'  recollection  or  at- 
tack credibility,  118  C  276 

memorandum  stimulating  recollection  may  be 
used  whether  or  not  made  by  witness, 
whether  original  or  copy  and  whether  or 
not  made  at  the  time  of  event  testified  to, 
118  C  527 

whether    witness'     recollection     refreshed 

question  of  fact  for  court,  118  C  527 

photograph  of  stairway  properly  used  to 

refresh  as  to  particular  step  on  which  plain- 
tiff fell,  though  excluded  from  evidence  be- 
cause it  did  not  fairly  represent  condition 
at  time  of  accident,  118  C  527 

where  transcript  of  speak-o-phone  record  did 
in  fact  stimulate  witness'  memory  of  what 
he  heard  over  earphones  at  same  time,  that 
it  was  made  by  another  of  no  consequence, 
123  C  224 

proper  to  allow  witness  to  refresh  recollection 
by  reference  to  a  conversation,  123  C  666 

where  it  subsequently  developed  that  memo- 
randum from  which  witness  read  conver- 
sation of  defendants  heard  over  dictaphone 
was  copy  and  that  original  was  not  admis- 
sible as  part  of  recollection  recorded,  court 
should  have  stricken  out  entire  testimony, 
125  C  321 

conclusion  of  trial  court  that  evidence  was 
recollection  refreshed  by  written  memoran- 
dum not  ordinarily  reviewable,  125  C  327 

admissibility  of  testimony  of  policeman  as  to 
conversation  he  heard  over  dictaphone,  for 
court,  128  C  172 

but  jury  must  decide  whether  witness  had 

independent  recollection  or  if  he  was  only 
stating  what  he  had  memorized  from  read- 
ing an  inadmissible  memorandum  he  had 
made;  jury  should  have  been  adequately  in- 
structed, 128  C  172 

§  98.  Credibility 

§  98(1).  In  General 

witness  may  himself  contradict  a  contradict- 
ing witness,  4  C  565 


contradictory  testimony  should  be  reconciled, 
if  possible,  so  as  not  to  impute  perjury,  6 
C  189 

evidence  of  witness'  good  character  is  inad- 
missible when,  10  C  16 

general  truthfulness  of,  admissible  only  after 
general  impeachment,  20  C  364 

if  a  stranger,  he  may  be  supported  with- 
out any  impeachment,  20  C  364 

accomplice's  description  of  house  may  be  sus- 
tained by  other  proof,  29  C  463 

teller  may  support  accomplice  as  to  fact  of 
changing  bills  at  bank,  29  C  463 

although  unable  to  identify  prisoner,  29  C 

463 

law  recognizes  no  interest  in  complainant  in 
criminal  prosecution,  31  C  45 

witness  for  defendant  should  not  be  asked  if 
he  is  on  good  terms  with  complainant,  31  C 
45 

statement  through  interpreter ;  interpreter 
must  be  called,  36  C  81 

witness  who  heard  only  through  inter- 
preter cannot  testify  to  it,  36  C  81 

testimony  of  impeached  witness  is  not  neces- 
sarily to  be  wholly  rejected,  37  C  570 

witness  before  consociation  should  be  sworn, 
38  C  177 

witness  reaffirming  his  testimony  on  recall 
may  give  entire  conversation  in  which  he 
is  claimed  to  have  been  contradicted,  48  C 
205 

evidence  to  support  character  for  truth  of 
resident  witness,  not  attacked,  inadmissible, 
49  C  442 

though  such  witness  may  have  been  con- 
tradicted by  another,  49  C  442 

testimony  of  accomplice  in  crime  regarded 
with  distrust  by  courts,  54  C  190 

attesting  witnesses  testifying  to  capacity  are 
not  entitled  to  special  weight,  63  C  368 

charge  de  accused,  that  jury  should  consider 
his  appearance,  manner,  reasonableness  of 
his  story  and  "above  all"  that  he  was  the 
accused,  held  correct,  63  C  392 

of  the  maxim,  falsus  in  uno  falsus  in  omnibus, 
64  C  479,  79  C  300,  92  C  246 

where  party,  foreigner  and  unacquainted 

with  our  customs,  gives  money  to  witness, 
79  C  300 

discretion  of  court  as  to  giving  witness  op- 
portunity to  explain  answer  to  question  dis- 
crediting him,  66  C  175 

all  parts  of  testimony  need  not  be  given 
equal  credit,  72  C  635 

credit  is  for  trial  court  or  jury;  how  far  re- 
viewable, 73  C  696,  75  C  131,  79  C  97,  80  C 
88,  374 

though  uncontradicted,  evidence  need  not  be 
believed,  74  C  247,  75  C  298,  77  C  211 

as  to  credit  generally,  74  C  429,  78  C  69 
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discretion  of  court  as  to  crediting  one  found 
incapable  of  managing  his  affairs,  76  C 
405 

weakness  of  testimony  of  young  child  with 
whom  matters  have  been  talked  over,  79  C 
116 

no  legal  equality  of  witnesses ;  all  facts  to  be 
considered,  81  C  143 

credibility  and  weight  of  witness'  evidence 
for  jury,  81  C  623,  86  C  98,  88  C  360,  619, 
701,  90  C  18,  701,  92  C  93,  95  C  45 

evidence  of  witness  who  is  a  self-confessed 
criminal  must  be  corroborated,  84  C  411 

proper  consideration  in  determining  credibil- 
ity, 85  C  486 

testimony  of  one  witness  may  be  accepted 
though  in  conflict  with  others,  87  C  363 

that  witnesses  kept  quiet  until  just  before 
trial  does  not  affect  their  credibility,  90  C 
382 

nor  that  they  testified  on  second  trial  to 

facts  not  mentioned  on  first  trial,  90  C  382 

falsus  in  uno  falsus  in  omnibus,  96  C  420 

where  two  accused  are  arraigned  on  two 

counts,  charge  that  finding  them  guilty  as 
to  one  count  may  affect  their  testimony  as 
to  other,  is  an  application,  96  C  420 

trier  may  apply  test  of  common  knowledge 
and  experience,  98  C  603 

failure  to  contradict  statement  respecting 
one's  conduct,  99  C  594 

does  not  always  admit  the  truth  of  the 

statement,  99  C  594 

attorney  not  bound  to  take  stand ;  is  re- 
strained from  doing  so  by  professional  eti- 
quette, 99  C  594 

jury  may  properly  be  so  instructed  if  ad- 
versary   attempts    to    make    capital    of   his 
silence,  99  C  594 
-jury   never    required   to   infer   that   testi- 


mony before  them  is  true,  99  C  596 
credibility     of    witnesses     matter    for     jury, 
though  not  directly  contradicted,  99  C  657 
where   party   attempts   to   disprove   testimony 
of   own   witness   jury   to  decide   what   evi- 
dence is  most  trustworthy,  100  C  448 
credibility  of  witnesses  always  a  question  for 
trial  court,  102  C  61 

proper  to  charge  that  accused's  interest  in 
outcome  of  case  may  be  considered  in 
weighing  his  testimony,  102  C  708 

disbelief  of  part  of  witness'  testimony  does 
not  preclude  acceptance  of  balance,  105  C 
539 

jury  may  reject  discredited  testimony  wholly 
or  give  it  whatever  weight  it  is  entitled  to, 
105  C  757 

instruction  to  jury  as  to  weighing  testimony 
by  their  own  experience  upheld,  105  C  757 

where  inconsistent  answers  of  foreign  wit- 
ness probably  only  result  of  misunder- 
standings with  interpreter,  verdict  conclu- 
sive, 106  C  356 
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if  evidence  of  witness  discredited  in  one  re- 
spect, jury  may  well  disbelieve  his  testi- 
mony as  a  whole,  107  C  202 

party  offering  witness  ordinarily  vouches  for 
his  testimony,   107  C  682 

but  not  as  to  matter  elicited  on  cross- 
examination  not  germane  to  examination  in 
chief,  107  C  682 

jury  may  accept  testimony  of  confessed  ac- 
complice and  admitted  perjurer,   108   C  53 

party  bound  by  uncontradicted  testimony  of 
his  own  witness,  109  C  124 

may  not  impeach  his  character,  but  may 

show   fact   to   be   different   by   other   testi- 
mony, 109  C  124 

if  evidence  conflicts  trier  must  decide,  109 


C  124 

it  is  for  jury,  not  court,  to  pass  upon  credi- 
bility of  testimony,  112  C  679 

plaintiff  has  right  to  have  credibility  of  his 
witnesses  decided  by  jury;  setting  aside 
verdict  because  court  did  not  believe  them, 
erroneous,  113  C  730 

jury  not  bound  to  accept  testimony  of  plain- 
tiff, but  may  give  him  verdict  on  other  tes- 
timony, 113  C  757 

uncontradicted  testimony  does  not  necessarily 
establish  facts;  court  may  disbelieve  it,  114 
C  671 

refusal  of  witness  to  obey  subpoena  though 
he  gave  deposition,  properly  considered,  116 
C  389 

error  not  ordinarily  predicated  on  failure  to 
charge  specifically  that  if  jury  found  wit- 
ness testified  falsely  on  one  subject  it  was 
within  their  province  to  disregard  any  or 
all  of  his  testimony,  116  C  678 

fact  that  witness  gives  his  evidence  by  depo- 
sition puts  him  at  a  disadvantage  as  regards 
opposing  evidence  offered  by  witness  in 
court,  118  C  716 

party  cannot  strengthen "  testimony  of  own 
witness  by  showing  that  he  made  previous 
statement  to  same  effect,  119  C  63 

notebook    not    admissible    to   corroborate 

testimony  of  officer,  whose  testimony  was 
claimed  inconsistent  with  that  given  on  pre- 
vious trial,  119  C  63 

it  is  a  matter  of  common  knowledge  that 
sudden  blow  causing  unconsciousness  de- 
stroys more  or  less  completely  clear  recol- 
lection of  preceding  events,  120  C  683 

party  while  vouching  for  general  credit  of 
witness  he  calls,  is  not  bound  by  every 
statement,  122  C  1 

that  witness  testified  to  certain  facts  not 

basis  for  correction  of  finding  to  state  that 
they  are  facts  which  party  not  only  offered 
evidence  to  prove  but  claims  he  has  proven, 
122  C  1 

trier  has  right  to  believe  part  of  testimony 
of  witness  and  disbelieve  rest,  123  C  459 


where  only  two  witnesses,  court  need  not  ac- 
cept testimony  of  either  in  its  entirety,  123 
C  586 

effect  of  untrue  statements  made  by  witness 
upon  credibility  depends  on  extent  to  which 
they  were  consciously  false,  125  C  89 

conclusion  of  one  trier  that  witness  tes- 
tified falsely  not  to  be  considered  as  affect- 
ing credibility  of  same  witness  in  another 
case,  125  C  89 

customary  and  commendable  practice  to  bring 
to  jury's  attention  at  very  beginning  of  his 
testimony  the  interest  which  witness  has 
in  outcome  of  case,  126  C  257 

extent  to  which  trier  is  entitled  to  consider 
demeanor  and  conduct  of  witnesses  when 
not  testifying  as  bearing  on  credibility,  126 
C  258 

duty  of  jury  to  consider  evidence  de  defend- 
ant's insurance  and  his  relationship  with 
plaintiff;  conduct  of  parties  at  trial  of  sig- 
nificance on  issue  of  credibility,  129  C  62 

§  98(2).  How  Attacked 
Generally 

proof  of  declarations  that  he  would  swear  to 

anything,  admissible,  1  R  504 
drunkenness  of  witness  at  time  of  transaction 

may  be  shown,  2  D  201 
acts  and  declarations  of  deposing  witness  are 

admissible  to  show  bias,  8  C   177 
grand   juror's   complaint   admissible   to  affect 

credit,  when,  18  C  206 

impeaching  witness  may  be  asked  who  he  has 
heard  speak  of  general  character,  19  C  379 

number  of  impeaching  witnesses  allowed,  is 
in  the  discretion  of  the  court,  23  C  69 

such  discretion  is  how  exercised,  23  C  69 

new  trial  granted  if  party  suffer  from  lim- 
itation, 23  C  69 

character  for  truth  only,  may  be  attacked,  24 
C  366 

proper  inquiries  to  put  to  impeaching  wit- 
ness, 24  C  368 

insanity  at  time  of  transaction  may  be  shown, 
28  C  181 

single  impeaching  witness ;  sufficiency ;  charge, 
28  C  539 

record  of  conviction  is  required  to  show  wit- 
ness guilty  of  crime,  30  C  557 

party  may  show  that  witness  has  quarreled 
with  him,  41  C  516 

cause   of  quarrel  need  not   relate  to   the 

subject  of  suit,  41  C  516 

statement  of  witness  that  he  was  hired  to 
testify  falsely,  admissible,  42  C  78 

witness'  own  affidavit  is  insufficient,  42  C 

78 

untruth  told  out  of  court,  as  to  immaterial 
matters,  is  inadmissible,  44  C  436,  54  C  114 

evidence  properly  admissible  in  chief  may  be 
admissible  in  rebuttal  to  discredit  witness, 
44  C  448 


Evidence  §  98(2) 

under  statute  conviction  of  a  petty  offense  is 
inadmissible  to  affect  credit,  57  C  431 

though  memorandum  book  laid  in  by  wit- 
ness referred  to  such  conviction,  57  C  434 

conviction,  to  affect  credit,  must  generally  be 
proved  by  a  record  of  a  valid,  subsisting, 
final  judgment,  57  C  432 

a    judgment    vacated,    reversed,    or    set 

aside,  can  have  no  force  for  such  a  pur- 
pose, 57  C  432 

letter  written  at  request  of  family,  held  ad- 
missible to  contradict  testimony  of  members 
of  family  de  peaceful  relations  with  '  ac- 
cused, 57  C  508 

cannot  be  attacked  by  evidence  of  discharge 
from  choir  for  improper  conduct,  65  C  98 

on  issue  as  to  termination  of  lease,  questions 
as  to  issuance  of  lease  for  definite  period 
to  third  party  admitted  to  affect  credibility 
of  landlord,  66  C  433 

one  witness  cannot  be  asked  whether  another 
had  any  ground  for  his  testimony,  66  C 
500 

discrediting  plaintiff's  claim  of  title  by  show- 
ing that  he  knew  of  another  action  in  which 
stranger  claimed  title  to  same  property,  70 
C17 

in  action  by  servant  against  master  for  negli- 
gence, evidence  that  latter  carried  liability 
insurance  not  admitted  to  show  lack  of  bias 
in  its  superintendent  as  to  his  testimony,  70 
C  715 

evidence  as  to  previous  actions  at  law  between 
witness  and  party  for  whom  he  is  testifying 
admissible  in  discretion  of  court,  72  C  202 

veracity  may  be  attacked  by  showing  reputa- 
tion or  by  contradicting  material  statements, 
not  by  evidence  of  particular  instance  of  un- 
truthfulness, 72  C  204 

previous  act  of  perjury  or  other  crimes  must 
be  shown  by  record  of  conviction,  72  C  205 

evidence  that  plaintiff  offered  executor  money 
to  pay  his  claim  on  estate,  admissible,  72  C 
396 

jury  should  be  instructed  to  limit  evidence, 
admitted  to  attack  credit,  to  that  purpose, 
73  C  696 

how  attacked,  in  general,  74  C  429,  78  C  69 

evidence  that  witness  has  incurred  expenses 
which  he  must  pay  if  party  calling  him 
loses,  is  admissible,  74  C  554 

evidence  accused  has  been  arrested  inadmis- 
sible where  he  has  not  put  character  in  is- 
sue, 76  C  92 

attacking    accused,    in    criminal    prosecution, 

who  becomes  witness,  76  C  94,  87  C  22,  89 

C  417 
deposition   to   attack  credit ;    notice   need   not 

state  nature  of  testimony  to  be  offered,  78 

C  180 
where  statement  of  person  is  admitted  not  for 

purpose  of  proving  its  contents,  his  credit 

is  not  open  to  attack,  80  C  153 
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on    issue    of    drunkenness   of   complainant    in 
charge  of  rape,  discretion  of  court  as  to  ad- 
mitting   evidence    that    she    made    similar 
charges  against  other  men  when  drunk,  80 
C  548 
where  witness  testifies  that  he  has  no  knowl- 
edge of  certain  publications,  other   similar 
publications  identified  by  him  are  admissi- 
ble, 80  C  668 
attacking  credit  when  one  of  two  jointly  in- 
dicted testifies,  82  C  59 
ill  will  of  tenant  for  life  towards  remainder- 
man may  be  shown  in  cases  of  waste,  84  C 
202 

how  this  arose  may  be  shown,  84  C  202 

accused,  in  rape  case,  not  injured  by  having 
his  evidence  contradicted  in  an  immaterial 
particular,   if  jury  cautioned  against  it,  84 
C  223 
in  conversion,  evidence  that  plaintiff  knew  for 
months  where  the  thing  converted  was  but 
made  no  effort  to  get  it,  held  admissible  to 
discredit  plaintiff,  84  C  613 
where  wife  testifies  that  husband  made  pur- 
chases at  first  class  houses,  not  admissible 
to  prove  she  made  purchases  at  other  than 
first  class  houses,  unless  her  agency  shown, 
86  C  9 
that   plaintiff   was   arrested   on    complaint   of 
defendant,  inadmissible  to  show  bias,  86  C 
262 
that  repairs  were  subsequently  made,  admissi- 
ble to   attack   veracity   of   witness   denying 
them,  86  C  421 
cannot  ask  if  witness  had  not  lied  in  specific 
instance  out  of  court  if  character  not  in  is- 
sue, 88  C  150 
proof  of  facts  to  contradict  testimony  of  plain- 
tiff   proper,     though    no    foundation     laid; 
credit  rule  not  applicable,  92  C  599 

so  falsity  of  direct  testimony  of  witness 

may  be  shown,  92  C  599 
how  witness  acted  on  another  trial  when  de- 
nounced as  a  falsifier  by  another  witness, 
may  be  relevant,  93  C  4 
as  to  what  are  the  offenses,  conviction  for 
which  may  be  shown  to  affect  credit,  95  C 
501 

statutory  burglary  is  such,  95  C  501 

where  superintendant  of  streets  of  city  testi- 
fied that  pile  of  snow  and  ice  would  not  im- 
pede travel  and  he  would  not  remove  it, 
proper  to  show  it  was  removed  day  after 
accident,  to  affect  his  credibility,  96  C  2 
conviction  of  violating  federal  statute  as  to 
conservation  and  distribution  of  food  prod- 
ucts held  not  to  show  immoral  turpitude 
and  hence  not  to  affect  credit,  97  C  447 

conviction  of  crime  to  affect  credit  must 

be  shown  by  record  evidence,  not  by  cross- 
examination,   97   C  447 
witness'   veracity   is   to   be    attacked   by   evi- 
dence of  reputation,  99  C  267 
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but  if  question  is  addressed  to  character 

objection  on  that  score  must  specifically 
point  out  that  fault,  99  C  267 

rebuttal  is  proper  time  for  plaintiff  to  ask  as 
to  reputation  of  defendant  witness  for  ver- 
acity, 99  C  278 

in  naturalization  case,  applicant  should  be 
permitted  to  show  bias  or  prejudice  of  ad- 
verse witness,  99  C  552 

where  witness  has  testified  that  he  noticed 
rapid  speed  of  car,  proper  to  ask  if  he 
called  anyone  else's  attention  to  it,  100  C 
551 

conviction  for  intoxication  not  admissible  to 
affect  credibility,  101  C  439 

party  introducing  evidence  impeaching  credi- 
bility cannot  attack  the  explanation  of- 
fered by  the  witness,  102  C  708 

relevancy  of  impeachment  testimony  depends 
upon  its  tendency  to  affect  veracity,  102  C 
708 

trial  court  has  no  discretion  as  to  its  rele- 
vancy ;  only  as  to  extent  and  period  to  be 
covered,  102  C  708 

that  witness  advocated  anarchy  while  in  gov- 
ernment employ  not  necessarily  admissible, 

102  C  708 

evidence  impeaching  credibility  of  witness 
stops  at  that  point ;  does  not  tend  to  estab- 
lish truth  of  the  matter  to  which  it  relates, 

103  C  29 

in  an  action  against  partner,  financial  respon- 
sibility of  defendants  relevant  as  bearing  on 
their  credibility,  103  C  436 

weight  of  landlord's  testimony  that  tenant 
acquiesced  in  delays  in  altering  building, 
may  be  attacked  by  letters  to  him  from 
tenant  complaining  of  delay,  104  C  54 

conviction  of  lascivious  carriage,  not  admis- 
sible to  affect  credibility,  104  C  121 

that  married  woman  kept  company  with  an- 
other man,  not  admissible,  104  C  121 

conviction  of  crime,  not  admissible  unless 
crime  infamous,  104  C  257 

violation  of  liquor  laws  involves  moral  turpi- 
tude ;  but  conviction  not  admissible  to  af- 
fect credibility  unless  penalty  may  be  im- 
prisonment for  six  months  or  more,  104  C 
257 

in  action  on  promise  to  pay  debts  barred  by 
bankruptcy,  improper  dealings  of  defendant 
in  conduct  of  his  business  before  bank- 
ruptcy inadmissible  to  affect  credit,  104  C 
312 

certificate  of  conviction  for  violation  of  Na- 
tional Prohibition  Act  must  specify  of- 
fense to  be  admissible  to  affect  credibilitv, 

104  C  355 

incompetent  evidence  of  criminal  record  may 
be  considered  by  jury  when  admitted  with- 
out objection  or  limitation,  106  C  119 

evidence  of  former  conviction  limited  to  ef- 
fect on  credibility,  106  C  260 


jury  may  believe  witness,  though  credibility 
impeached  by  proof  of  conviction,  106  C  345 

conviction  for  embezzlement  may  be  shown 
to  attack  credibility  of  witness,  106  C  350 

where  wife  sued  husband,   community  of  in- 
terest may  affect  credibility,  107  C  86 
'-letters  of  plaintiff  to  defendant's  counsel  and 
replies   tending  to   contradict   his   claim   of 
lack  of  knowledge  admissible,  107  C  380 

but  exclusion  held  too  inconsequential  er- 
ror to  be  regarded,  107  C  380 

instruction  that  oath  to  false  valuation  on  tax 
list  affects  credibility,  erroneous,  since  oath 
does  not  cover  owner's  valuation,  108  C  115 

that  evidence  procured  by  hired  observers 
goes  only  to  its  weight,  108  C  292 

where  credibility  is  attacked  by  proof  of  com- 
mission of  crime,  reputation  for  veracity  is 
admissible  in  rebuttal,  112  C  421 

finding  of  collusion  between  defendant  and 
sweetheart  and  mother  who  sued  him,  jus- 
tified, 115  C  204 

fact  that  witness  was  mistaken  as  to  exact 
point  of  automobile  accident  does  not  nec- 
essarily render  nugatory  his  other  testi- 
mony, 116  C  717 

statute  providing  that  witness  not  disqualified 
because  of  conviction  of  crime  but  such  con- 
viction may  be  shown  to  affect  his  credit, 
has  nothing  to  do  with  method  by  which 
such  conviction  may  be  shown,  121  C  678 

purpose  was  to  remove  common-law  dis- 
qualification of  witness  because  of  convic- 
tion of  crime,  with  provision,  however,  that 
such  crime  might  be  shown  to  affect  credit, 
121  C  678 

admissibility  of  a  sketch  showing  location  of 
cars  after  accident  and  marks  on  road 
claimed  contradictory  to  oral  testimony  of 
witness  rests  in  discretion  of  court,  123  C 
49 

crimes  whose  maximum  penalty  is  not  more 
than  six  months  in  county  jail  not  relevant 
to  affect,  125  C  321 

police  record  not  admissible  to  affect,  125  C 
706 

inquiry  relating  not  to  conduct  of  complain- 
ing witness  in  rape  case,  but  to  another 
member  of  party,  could  be  excluded  in  dis- 
cretion of  court,  125  C  732 

§  98(3).  Attacking  on   Cross- 
examination 

witness  may  be  asked  on  cross-examination 
if  he  did  not  live  with  keeper  of  house  of 
ill-fame,  49  C  429 

but  witness  may  decline  to  answer,  49  C 

442 

examination  de  outside  matters  to  test  recol- 
lection is  in  the  discretion  of  the  court,  57 
C528 
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cross-examination;  discretion  of  court;  pre- 
vious immoral  and  criminal  acts,  66  C  392, 
71  C  227,  72  C  205 

accused  in  criminal  prosecution  appearing  as 
witness ;  discretion  of  court  as  to  cross- 
examination,  67  C  290 

cross-examination  as  to  witness  having  re- 
cently been  examined  in  insolvency  not  ad- 
missible, 69  C  493 

cross-examination  as  to  commission  of  adul- 
tery ;  if  denied,  court  need  not  try  issue, 
71  C  227 

evidence,  on  cross-examination  of  plaintiff  in 
action  for  negligent  burning  of  building, 
that  it  was  insured,  admitted,  72  C  420 

cannot  be  attacked  by  evidence  of  divorce  ob- 
tained against  him  for  desertion,  74  C  425 

cross-examination  as  to  whether  certain  place 
was  a  saloon,  after  testimony  of  witness  on 
direct  examination,  that  he  had  been  there, 
74  C  554 

cross-examination  should  be  confined  to  mat- 
ters tending  to  disprove  veracity ;  discretion 
of  court  in  limiting  examination  as  to  time 
matters  occurred,  78  C  65 

cannot  be  attacked  by  evidence  of  bad  repu- 
tation for  morality,  80  C  153 

credibility  of  witness  testifying  to  expendi- 
tures may  be  attacked  by  asking  him  if  he 
had  a  written  memorandum,  82  C  523 

to  test  a  witness  on  his  statement  of  familiar- 
ity with  land,  he  can  be  asked  about  the 
wood  and  timber  on  it,  83  C  538 

its  exclusion,  however,  no  ground  for  a 

new  trial,  83  C  538 

accused,  as  a  witness  cannot  complain  of 
cross-examination  tending  to  question  ve- 
racity, 89  C  417 

asking  witness  where  he  was  at  time  of  theft, 
admissible  as  affecting  his  credibility,  92  C 
658 

cross-examination  as  to  acts  of  misconduct 
should  be  limited  to  those  bearing  upon 
veracity,  97  C  463 

should  not   include   acts  merely   showing 

lack  of  morality  in  general,  as  adultery,  97 
C  463 

discretion  of  court,  97  C  463 


where  accused  is  charged  with  inciting  strik- 
ers to  violence,  cross-examination  as  to 
meaning  of  reference  to  president  of  em- 
ploying company  as  the  "notorious  Atter- 
bury"  and  police  as  "bunch  of  scabs"  prop- 
er, 102  C  710 

where  accused  takes  stand,  cross-examination 
as  to  other  crimes  is  admissible  to  affect 
credibility,  103  C  453 

in  arson  trial,  question  of  witness  as  to  being 
employed  by  insurance  company  claimed  to 
be  backing  prosecution,  not  improper,  109 
C395 
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may  not  be  attacked  by  cross-examining  wit- 
ness on  irrelevant  matter  and  then  calling 
other  witness  to  contradict,  114  C  115 

where  witness,  cross-examined  as  to  acts  of 
misconduct  to  discredit  him,  denies  them, 
his  answer  is  conclusive  and  cannot  be  re- 
butted by  extrinsic  evidence,  115  C  499 

acts  of  misconduct  under  this  rule  must 

be  such  as  to  indicate  lack  of  veracity,  115 
C  499 

liquor    in   truck    in   negilgence  case   not 

within  rule,  115  C  499 

tenant's  son  testified  as  to  defective  sidewalk; 
cross-examination  as  to  whether  he  had 
complained  to  landlord  admissible  within 
court's  discretion,  to  test  credibility,  116  C 
144 

to  test  credibility  it  is  within  discretion  of 
court  to  permit  cross-examination  of  wit- 
ness as  to  facts  inconsistent  with  his  testi- 
mony, 116  C  593 

cross-examination  of  witness  for  purpose  of 
attacking  credibility  should  be  confined  to 
such  acts  of  misconduct  as  affect  character 
for  veracity,  118  C  444 

questions  de  letter  derogatory  to  presi- 
dent, and  whether  witness  was  punished  by 
a  society  for  misconduct,  improper,  118  C 
444 

cross-examination  of  accused  who  took  stand 
in  own  behalf  tending  to  show  he  com- 
mitted burglary  to  get  gun  with  which  he 
shot  policeman  admissible  to  affect  credi- 
bility, 121  C  669 

record  of  conviction  not  only  method  of 

proving  the  conviction,  121  C  678 

court  erred  in  excluding  question  on  cross- 
examination  to  show  that  money  and  re- 
volver found  on  him  when  arrested  were 
obtained  by  a  robbery  subsequent  to  the 
murder,  for  purpose  of  affecting  credibility, 

121  C  669 

testimony  on  cross-examination  as  to  witness' 
numerous  marriages,  divorces,  habits  of 
drink,   admissible  to   attack  his   credibility, 

122  C  49 

that  complainant  in  rape  case  drank  liquor  on 
other  occasions  would  not  in  itself  affect 
her  credibility,  122  C  605 

question  whether  she  asked  man  for  drink 
could  only  serve  to  affect  credit  if  she 
denied  it  and  evidence  was  offered  by  de- 
fendant in  contradiction  of  her  statement, 
122  C  605 

this    would    raise    collateral    issues    and 

court  properly  refused  to  submit  question 
for  such  purpose,  122  C  605 

while  cross-examination  to  affect  credibility 
is  largely  discretionary  as  to  its  extent  and 
period  covered,  question  of  relevancy  is  not, 
125  C  321 
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on  cross-examination  of  witness  to  affect 
credibility,  questions  as  to  sexual  offenses 
inadmissible,  125  C  327 

cross-examination  by  state's  attorney  of  de- 
fendant's witness  as  to  his  criminal  record 
proper  where  on  direct  he  testified  that  he 
had  had  some  trouble  with  the  law,  126  C 
258 

especially  in  view  of  court's  caution  to 

jury,  126  C  258 

where   defendant  testified  he   was   solely  de- 
pendent on  son,  question  as  to  how  much ' 
he    was    getting    from    accident    policy    re- 
mote and  unsubstantial   as  affecting  credi- 
bility, 126  C  320 

defendants  entitled  to  show  on  cross-examina- 
tion that  witness  violated  Mann  Act  and 
harbored  female  for  purposes  of  prostitu- 
tion as  these  go  beyond  sexual  offenses,  128 
C   180 

witness  having  testified  she  was  widow  of 
murdered  man,  defendants  could  elicit  fact 
that  she  was  not  legally  married,  128  C  180 

but   questions    de   imprisonment   of   legal 

husband  properly  excluded  where  not 
claimed  for  purpose  of  showing  witness 
lived  in  adultery,  128  C  180 

§  98(4).  Contradictory  Statements 
Elsewhere 

statement  prepared  by  attorney  and  signed  by 

witness   as   a  basis  for  complaint  charging 

different  offense  held  inadmissible  to  affect 

witness,  5  D  85 
evidence    of    contradictory    statements    out   of 

court,  admissible,  22  C  266,  357,  42  C  79, 

43  C  565 
without    calling    attention    of    witness    to 

them  on  cross-examination,  22  C  266,  357, 

42  C  79,  43  C  565 
how    far    witness    is    impeached   by   such 


statements,  36  C  325- 

— party  offering  is  bound  to  give  triers  a 
full  understanding  of  them,  41   C  516 
-is  matter  of  discretion  and  not  subject  of 


error,  42  C  79,  43  C  565 

statement  out  of  court  inconsistent  with  tes- 
timony is  admissible  against,  54  C  114 

affects   credibility   of   witness,   and   if   an 

admission,  is  also  evidence  of  the  fact 
against  witness  if  latter  is  also  a  party,  54  C 
114 

that  witness  had  told  a  different  story  out  of 
court  held  impeaching  evidence,  58  C  61 

conviction   of   theft   affects   credibility  of 

witness  only,  58  C  64 

discrediting  witness  by  proof  of  such  state- 
ments, 69  C  665,  74  C  708 

as  in  report  of  accident  made  by  witness 

to  defendant,  79  C  116 

where  party  lays  in  account  book,  testimony 
on  previous  trial  that  he  had  no  such  book 
is  admissible,  72  C  391 

[Conn  Dig] 
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a  witness  cannot  be  contradicted  in  respect  to 
an  immaterial  or  irrelevant  matter,  73  C 
696,  75  C  62 

where  witness  testifies  as  to  certain  remarks 
made  by  him,  evidence  of  other  remarks 
made  at  same  time  does  not  discredit  him, 
75  C  55 

weight  to  be  given  contradictory  statements 
out  of  court  is  within  peculiar  province  of 
jury,  77  C  211 

while  witness  may  be  asked  on  cross-exam- 
ination if  he  has  not  made  contradictory 
statements  out  of  court,  it  is  within  dis- 
cretion of  court  to  exclude  inquiry  if  it 
specifies  neither  time  nor  place,  77  C  211 

failure  to  disclose  matter  on  previous  occa- 
sion, where  there  was  no  call  to  do  so,  does 
not  contradict  evidence  of  witness  as  to  it 
on  trial,  79  C  104 

jury  should  consider  all  circumstances  sur- 
rounding statements,  in  passing  upon  their 
effect,  80  C  88 

where  two  are  indicted  and  tried  together  and 
each  is  a  witness  in  his  own  behalf  and  that 
of  his  associate,  contradictory  statements 
are  admissible  to  discredit  him  as  his  own 
witness  and  that  of  his  associate,  82  C  59 

method  of  calling  attention  to  contradictory 
statements  on  cross-examination  discretion- 
ary with  court ;  review  if  discretion  abused, 
82  C  448 

statements  at  previous  hearings  and  contra- 
dictory statements  as  to  age  are  admissible 
in  prosecution  for  carnal  knowledge,  82  C 
455 

can  prove  that  a  witness  testified  otherwise  at 
other  hearing,  by  independent  witnesses,  83 
C  314 

an  objection  to  a  question  as  to  witness'  for- 
mer statement  because  it  did  not  quote  the 
statement  is  too  frivolous,  86  C  82 

prior  statement  of  witness  oral  or  written  or 
in  pleading,  inconsistent  or  contradictory 
to  present  testimony,  is  admissible  to  affect 
credibility,  88  C  369 

question  as  to  witness'  not  having  testified  to 
facts  on  another  trial  held  properly  exclud- 
ed on  cross-examination,  90  C  391 

no  error  to  exclude  question,  in  criminal  pros- 
ecution, as  to  when  witness  first  told  his 
story,  90  C  392 

how  a  witness  acted  on  a  former  trial  when 
denounced  as  a  falsifier  admissible  in  a  later 
case  of  perjury,  93  C  4 

contradictory  statements  made  out  of  court 
by  a  witness  can  be  used  to  attack  his 
credit ;  post  litem  motam  rule  does  not  ap- 
ply, 96  C  428 

cannot  ask  one  if  she  did  not  testify  so  and 
so  at  another  trial,  if  it  does  not  appear 
that  there  was  such  a  trial,  96  C  637 


evidence  given  at  a  former  trial  is  admissible 
to  contradict  or  qualify  testimony  and  so 
affect  credit,  97  C  271 

discretion  of  court  to  limit  time  prior  to 
which  a  cross-examination  as  to  inconsistent 
statements  out  of  court  may  not  extend,  98 
C  163 

motorman  who  testified  he  saw  motor  vehicle 
one  hundred  and  seventy-five  feet  away  may 
be  contradicted  by  proof  that  the  night  aft- 
er the  accident  he  said  he  did  not  see  it,  99 
C  446 

statements  of  arbitrators  out  of  court  may  be 
used  to  attack  their  direct  testimony,  100  C 
240 

contradictory  statements  out  of  court  only  im- 
peach credit ;  they  have  no  probative  value, 
102  C  482 

statements  by  witness  out  of  court  offered  to 
affect  his  credibility  are  not  evidence  of 
facts  stated,  103  C  33 

statements  of  defendant  in  action  for  negli- 
gent operation  of  automobile  to  insurer  be- 
fore accident  may  affect  credibility  of  his 
contradictory  testimony,  but  does  not  prove 
facts  in  statement,  107  C  87 

where  credibility  is  attacked  by  showing  con- 
tradictory statements  before  coroner,  party 
offering  may  show  other  statements  there 
tending  to  rebut  inconsistencies,   107  C  437 

but  may  not  put  in  evidence  whole  exam- 
ination before  coroner,  107  C  437 

where  party  calls  adversary  as  necessary  wit- 
ness and  is  surprised  by  his  testimony,  a 
contradictory  statement  by  him  out  of  court 
may  be  admitted  in  discretion  of  court,  107 
C  728 

contradictory  statements  out  of  court  admis- 
sible to  impeach  credit  are  not  evidence  of 
facts  stated,  110  C  542,  113  C  288 

charge  commenting  on  change  of  testimony  by 
witness  on  second  trial  upheld,   111   C  261 

testimony  in  another  case  is  admissible  to  con- 
tradict testimony  of  witness,  111   C  503 

effect  of  contradictory  statements  on  direct 
and  cross-examination,  112  C  407 

testimony  of  witness  given  in  another  pro- 
ceeding, restricted  to  effect  on  his  credibil- 
ity in  present  case,  116  C  290 

not  to  be  taken  in  support  of  issues,  116 

C  290 

statement  in  withdrawn  pleading  inconsistent 
with  testimony  of  pleader  admissible  as 
affecting  credibility,  117  C  539 

not  applicable  to  original  answer  denying 

allegation  afterward  admitted,  117  C  539 

court  justified  in  finding  in  accordance  with 
statements  made  by  driver  out  of  court  in 
conflict  with  his  testimony,  122  C  663 

certified  copy  of  record  of  court  that  defend- 
ant pleaded  guilty  to  charge  of  "violation  of 
rules  of  road,  failure  to  give  right  of  way," 
inadmissible  to  contradict  her  testimony  that 
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collision  occurred  on  her  right  side  of  road, 
123  C  127 

effect  of  testimony  by  plaintiff  contrary  to  al- 
legations of  complaint,  123  C  128 

under  some  circumstances  court  in  its  discre- 
tion may  admit  prior  consistent  statements 
to  rebut  testimony  tending  to  show  incon- 
sistent  statement.    123    C   666 

reason  is  to  throw  doubt  on  evidence  of 

witness  who  has  testified  to  inconsistent 
statement.  123  C  667 

so  that  prior  consistent  statement  has  no 

place  in  case  until  testimony  of  inconsistent 
statement  has  been  offered,  123  C  667 

declaration  of  former  owner  may  be  admis- 
sible as  inconsistent  with  and  therefore  af- 
fecting weight  to  be  given  other  statements 
which  witnesses  testified  he  made.  124  C 
390 

function  of  showing  statements  made  by  wit- 
ness before  grand  jury  is  limited  to  im- 
peaching his  credibility.  127  C  593 

that   statements   were  sworn  to  does  not 

change  rule,  127  C  593 

nothing  to  show  that  statements  of  plaintiff's 
sister  differing  from  her  testimony  at  trial 
were  used  for  any  other  purpose  than  to  af- 
fect her  credibility.  129  C  401 

contradictory  statements  made  out  of  court  by 
witness  not  a  party  have  no  probative  force, 
their  effect  being  simplv  to  attack  his  cred- 
ibility, 129  C  604 

but  when  witness  is  party  his  extraju- 
dicial statement  may  be  more  than  a  contra- 
diction ;  it  may  be  treated  as  an  admission, 
129  C  604 

§  98(5).  Impeaching  Own 
Witness 

partv  cannot  impeach  his   own   witness,   1   R 

311 
but  one's  own  witness  may  be  shown  to 

be  mistaken  as  to  a  fact.  32  C  287 
thoush   this  tends  to  discredit  him   gen- 


erally, 32  C  287 

party  cannot  attack  credit  of  his  own  wit- 
ness :  may  prove  him  mistaken  as  to  par- 
ticular fact.  67  C  578.  74  C  154.  75  C  491, 
71  C  571 

unless   where  adverse  party  is  called  or 

party  is  surprised,  74  C  431.  77  C  578 

party  is  not  bound  with  testimony  of  own  wit- 
ness but  may  not  contradict  in  minor  mat- 
ters simply  to  impeach  veracity,  99  C  308 

party  may  not  impeach  the  character  of  his 

own  witnesses,   100  C  453 
but  he  is  not  necessarily  bound  by  their 

adverse   testimony,   100  C   453 
he  mav  disprove  it  by  other  witnesses,  100 

C  - 
party    cannot    attack    credibility    of   his    own 

witnesses;    but   he   may    attack   his    adver- 
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sary's  credit  though  he  has  used  him  as  his 
own  witness,  103  C  583 
right  of  defendant  to  impeach  his  own  I 
monv  when  he  is  called  bv  plaintiff,  103  C 

rule  forbidding  attack  on  credit  of  one's  own 
witness  does  not  apply  where  plaintiff  called 
defendant  simply  to  identify  his  signature 
and  defendant  later  testified  in  his  own  be- 
half. 114  C  226 

a  party  may  not  directly  impeach  the  credit 
of  a  witness  he  has  voluntarilv  called,  115 
C  117 

but  may  offer  evidence  to  show  facts  not 

as  testified  by  him,  115  C  117 
-rule  applied  where  on  one  trial  plaintiff 


alleged  and  proved  that  defendants  were 
partners  and  on  second  trial  offered  evi- 
dence that  one  was  the  agent  of  the  other, 
115  C  117 

party  cannot  impeach  own  witness  save  when 
testimony  is  surprise  to  him,  or  is  adverse 
or  hostile,  119  C  492 

application  in  malpractice  case  to  testi- 
mony of  doctor  in  same  medical  societv  as 
defendant,  119  C  492 

while  plaintiff  cannot  impeach  testimony  of 
own  witness,  it  is  not  binding  on  him  and 
he  may  prove  by  other  witnesses  that  fact 
is  otherwise.   120  C  581 

where  plaintiff  called "  manager  of  defendant 
as  witness  and  upon  cross-examination  he 
testified  that  stairway  upon  which  plaintiff 
fell  was  reasonably  safe,  testimony  is  not 
binding  upon  plaintiff  who  can  prove  by 
other  witness  fact  to  be  otherwise,  120  C 
584 

§  99.  Privilege 

voluntary  communications  made  under  prom- 
ise of  secrecv  are  not  privileged,  1  R  3S3, 
486.  2  R  363 

aliter,  if  made  to  attorney  at  law.  1  R  3S3, 

486,  2  R  363 

bondsman  for  costs  is  not  compellable  to  tes- 
tify to  facts  coming  to  his  knowledge  after 
giving  bonds,  2  R  407 

attorney  not  compellable  to  produce  in  evi- 
dence client's  papers  in  another  case,  3  D 
499 

need  not  answer  as  to  unlawful  conversat 
with  jury-man,  5  D  271 

witness  is  not  compellable  to  answer  questions 
criminating  or  disgracing  him,  5  D  272,  19 
C  404,  28  C  312  " 

aliter,  in  United  States  Court,  if  prosecu- 
tion is  barred.  4  D  126 

though   within   statute   proviso,   4   D    126 

is  not  compellable  to  testify  to  what  would 
subject  him  to  a  penalty,  3  C  532 

prosecution  for  sale  of  liquors ;  need  not  an- 
swer whether  he  is  a  common  drunkard,  19 
C  404 


communication  made  to  attorney  in  presence 

of  his   son   was   not,    in   relation   to   latter, 

a  privileged  one,  28  C  172 
rule   extends   to   interpreters,   clerks   and 

agents  employed  by  attorney  but  no  further, 

28  C  175 

if  voluntarily  testifying  to  a  matter  criminat- 
ing or  disgracing  him,  he  must  submit  to 
cross-examination,  28  C  312 

testifying  to  acts  of  intercourse;  prose- 
cution barred;  bastardy,  28  C  313 

witness  alone  can  object  to  question  tending 
to  prejudice  his  case,  35  C  235 

privileged  letter  in  libel  may  be  admissible  to 

show  malice  in  prior  writing,  46  C  116 
letters  of  accused  to  wife  not  privileged,  when, 

47  C  540 
conversations  between  husband  and  wife  over- 
heard by  witness  are  not  privileged,   47  C 

540 
bill  of  particulars  never  filed,  not  privileged, 

when,  48  C  248 
whether   attorney  could  be  compelled  to 

testify  concerning  it,   quaere,  48   C  249 
attorney  learning  from  client  that  he  is  about 

to   commit    a    crime   owes    higher    duty   to 

society  than  to  client,  52  C  323 
and  such  communication  of  client  is  not 

privileged,  52  C  323 
but    this    exception    applies    only    where 

the   statements   are   reasonable   evidence   of 

a  guilty  intent,  52  C  323 

statement  by  client  to  attorney  held  not  to 
mean  that  perjury  was  intended,  52  C  323 

rule  protecting  privileged  communications  is 
one  of  public  policy ;  benefit  not  confined  to 
party  making,  52  C  325 

instructions  of  grantor  to  attorney  are  not 
privileged,  53  C  588 

rule  that  wife  shall  not  testify  against  hus- 
band does  not  apply  where  they  are  oppos- 
ing parties  with  conflicting  interests,  56  C 
186 

conversation  with  respect  to  claim  of  wife 

against  husband  is  not  privileged,  56  C  187 

grand  juror's  oath  does  not  prevent  member 
from  testifying  on  trial  as  to  accused's 
statements,  56  C  399 

voluntary  statements  of  accused  made  in  grand 
jury  room  to  individuals,  who  though  grand 
jurors  heard  statements  as  individuals,  not 
privileged,  56  C  413 

nature  and  extent  of  privilege  as  to  communi- 
cations to  attorney,  71  C  576,  72  C  306,  75 
C  17 

attorney  may  be  compelled  to  produce  docu- 
ment handed  him  by  client  who  attempted  to 
escape  duty  of  producing  it,  72  C  693,  81  C 
89 

privilege  of  accused  to  refuse  to  testify,  79  C 
479 


Evidence  §  99 

in  action  to  recover  fee,  evidence  admissible 
in  spite  of  professional  secrecy  between  at- 
torney and  client,  82  C  441 

attorney  who  drew  a  will  is  bound  to  testify 
as  to  attending  circumstances,  89  C  290 

claim  of  privilege  as  regards  communication 
by  his  attorney  to  witness  is  for  him  per- 
sonally to  assert,  108  C  53 

but  in  criminal  prosecution  state's  attor- 
ney may  suggest  it  to  him,  108  C  53 
-court   may   give   him   time   to    determine 


whether  to  make  it,  108  C  53 
object  of  constitutional  privilege  that  accused 
not  compelled  to  testify  was  to  prevent  use 
of  legal  process  to  compel  accused  to  in- 
criminate self,  109  C  490 

right  to  refuse   to   answer  on  ground  of  in- 
crimination, 110  C  489 

danger  must  be  real,   110  C  489 

witness   must  himself  advance  claim   and 


trier  then  determine  its  validity,  110  C  489 
— general    refusal    to   answer    all    questions 
rarely  justified,  110  C  489 
-same  rules  apply  to  introduction  of  docu- 


ments, 110  C  489 
of  attorney  as  regards  client,  112  C  521 
includes  instruction  to  draft  paper  and  its 

contents,  as  unexecuted  will,  112  C  521 

but  does  not  hold  after  death  of  client  in 

action  between  devisees  and  heirs,  112  C  521 
-rule  includes  one  attorney  consulting  an- 


other, 112  C  524 

effect  of  privilege  as  creating  exception 
under  statute  concerning  declarations  of  de- 
ceased persons,  112  C  521 

where  marriage  of  girl  of  nonage  is  voidable 
not  void,  she  need  not  testify  against  hus- 
band, 113  C  288 

exception  in  statute  compelling  wife  to  testify 
against  husband  where  she  has  received 
personal  violence  applies  only  to  violence 
received  after  marriage,  113  C  288 

privilege  growing  out  of  relationship  of  at- 
torney and  client  does  not  obtain  where 
former  is  merely  scrivener  in  drafting  deed 
or  like  instrument,  114  C  226 

communications  from  professional  legal  ad- 
viser protected  from  disclosure;  protection 
may  be  waived,  118  C  284 

in  this  State,  information  acquired  by  physi- 
cians in  their  professional  capacity  has  nev- 
er been  privileged,  120  C  161 

it  was  not  so  privileged  at  common  law; 

rule  still  prevails  except  where  changed  by 
statute,  120  C  161 

defendant  by  taking  stand  In  own  behalf 
waived  privileges  accorded  him  as  person 
accused  of  crime  and  rendered  himself  sub- 
ject to  cross-examination  upon  acts  of  mis- 
conduct indicating  lack  of  veracity,  121  C 
069 
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lish that  accused  had  been  guilty  of  another 
crime  no  reason  for  its  exclusion,  121  C  669 

communication  to  attorney  relating  to  forma- 
tion of  corporation  and  preparation  of  pa- 
pers where  claim  was  that  his  client  used 
corporation  to  secure  fraudulent  conveyance 
is  privileged,  122  C  465 

right  of  complaining  witness  in  rape  case  to 
refuse  to  give  testimony  which  might  tend 
to  degrade  her  personal  to  her,   122  C  605 

defendant  cannot  complain   of  refusal   of 

court  on  his  motion  to  inform  her  of  rights, 
122  C  605 

attorney  may  not  disclose  communications  by 
client  under  confidence,  in  action  brought 
against  client's  estate  by  third  party,  126 
C  383 

no  privilege  exists  as  to  documents  coming  in- 
to possession  of  attorney  in  his  capacity  as 
executor,  126  C  383 

as  to  documents  coming  into  his  possession 
while  relationship  existed,  but  not  incident 
to  confidential  relationship,  privilege  no 
greater  than  would  have  been  that  of  client, 
126  C  383 

documents  in  themselves  confidential  com- 
munications between  attorney  and  client  or 
those  coming  to  former  as  incident  of  con- 
fidential relationship  are  privileged ;  produc- 
tion cannot  be  compelled  from  attorney  aft- 
er decease  of  client,  126  C  383 

information  disclosed  to  state's  attorney  for 
purpose  of  enabling  him  to  perform  duties 
of  office  is  privileged  upon  grounds  of  public 
policy,   128  C  124 

but  it  is  his  duty,  however,  to  see  that  all 

evidence  tending  to  aid  in  ascertaining  truth 
be  laid  before  court,  whether  or  not  it  is 
consistent  with  defendant's  guilt,  128  C 
124 

where,  to  determine  legality  of  votes,  it  is 
necessary  to  disclose  the  persons  for  whom 
a  particular  voter  voted,  public  policy  of 
secrecv  yields  to  greater  public  policy,  129 
C  495' 

so  where  testimony  of  Democratic  chair- 
man was  relevant,  its  admission  was  justi- 
fied though  it  involved  disclosure  to  him  of 
way  in  which  voters  voted,  129  C  495 


§  100. 


-Examination 


§  100(1).  Direct 

■witness  attempting  to  relate  a  conversation 
should  give  the  whole  of  it,  9  C  248,  312,  10 
C  5,  11  C  280,  462,  57  C  139 

may  give  the  precise  idea  if  he  cannot  re- 
call the  language,  11  C  280 

discretionary  with  court  to  allow  leading 
questions  on  direct  examination,  9  C  284 

answer  to  irrelevant  question  cannot  be  con- 
tradicted, 25  C  463 
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witness  may  compare  fence  of  plaintiff  with 

another  near  by,  25  C  563 
answer   as   to  existence  of  quarrel,  does   not 

preclude  party  inquiring  from  contradicting 

the  witness,  41  C  517 
examiner   must   not    assume    facts    of   which 

there  is  no  evidence,  57  C  527 
nor    that    particular    answers    not    given 

have  been  given,  57  C  527 
but  such  assumptions,  if  unimportant  and 

doing    no    harm,    are    not    ground    of    new 

trial,  57  C  527 
where     witness     has     denied     his     signature, 

whether   court   may   require   him   to    write 

his    name    in    open    court    for    comparison, 

quaere,  62  C  515 
inclined  to  opinion  that  such  power  is  in 

its  discretion,  62  C   515 
-but   where   disputed   writing  is   so   faded 


that  it  cannot  be  seen  by  a  jury,  held  not 
a  case  for  such  an  order,  62  C  515 

where  party  tries  his  own  case  and  is  witness 
it  is  impractical  to  require  him  to  give  tes- 
timony onlv  in  response  to  questions,  68  C 
201 

witness  cannot  testify  that  conversations  were 
similar,  69  C  512 

leading  questions  may  be  replaced  by  proper 
ones,  72  C  693 

right  of  court  to  question  witness,  73  C  706 

but  should  not  be  in  form  of  cross-ex- 
amination having  style  of  censure,  73  C  706 

question  as  to  whose  duty  it  was  to  do  cer- 
tain act,  inadmissible,  74  C  382 

question  as  to  "attempt  to  secure"  ownership 
of  land,  inadmissible ;  statements  of  party 
should  be  shown,  78  C  113 

court  need  not  alwavs  enforce  formal  rules, 
79  C  367,  379,  93  C  107 

examination  of  one's  own  witness  as  to  tes- 
timony on  previous  trial,  79  C  379 

action  on  request  for  recall  of  witness  after 
motion  for  direction  "of  verdict  has  been 
argued,  and  court  had  indicated  that  mo- 
tion would  be  granted  is  discretionarv,  81  C 
388 

evidence  of  English-speaking  witness  need  not 
be  translated  for  an  accused  foreigner,  82 
C  59 

question  "What  was  said  as  you  understand 
it"  is  inadmissible,  84  C  148 

question  calculated  merely  to  cause  repetition 
of  testimony  already  given,  properly  exclud- 
ed, 84  C  163,  90  C  390 

cannot  call  for  legal  conclusions  as  to  capacity 
to  make  deed,  will,  or  contract,  84  C  170 

on  question  of  domicil,  inadmissible  to  ask 
one  if  he  had  made  a  place  his  home;  calls 
for  legal  conclusion,  85  C  56 

question,  liable  to  mislead  witness  and  con- 
fuse jury,  excluded,  85  C  65 

irresponsive  answer  held  properly  stricken 
out,  88  C  93 


repetition  of  same  question  to  same  witness 
may  be  excluded,  90  C  382 

expression  of  accused,  a  foreigner,  was  sus- 
ceptible to  two  meanings ;  held  statement  to 
jury,  by  interpreter  of  each  meaning  was 
sufficient,  90  C  382 

leading  questions  or  those  calling  for  conclu- 
sions, permitted  on  preliminary  examination 
as  to  admissibility  of  testimony,  92  C  58 

rules  relaxed  in  case  of  one  who  has  little 
knowledge  of  English,  93  C  107 

if  one  has  testified  to  substance  of  a  conversa- 
tion, he  can  then  be  asked  if  the  party  at 
any  time  denied  any  of  the  facts  contained 
in  the  conversation,  94  C  351 

right  of  court  to  question  witness,  98  C  455 

leading  question  admissible  within  discretion 
of  trial  court,  102  C  162,  106  C  729 

questions  indicating  bias,  prejudice,  102  C 
708 

one  witness  should  not  be  asked  to  character- 
ize testimony  of  another,  102  C  708 

unnecessarily  repetitious  question  may  be  ex- 
cluded within  trial  court's  discretion,  107  C 
91 

examination  by  trial  judge  affords  no  ground 
of  complaint  unless  discretion  is  abused,  108 
C  454 

questions  concerning  rate  of  speed  and  wheel- 
marks  excluded  when  no  proper  foundation 
laid,  110  C  312 

requiring  accused,  charged  with  nonsupport 
to  give  testimony  tending  to  prove  that  di- 
vorce was  colorable,   (dis.)    110  C  356 

party  surprised  by  adverse  testimony  of  own 
witness  may  examine  him  to  show  that  he 
made  contradictory  statements,  113  C  574 

such   examination    is   privileged   and   not 

matter  of  right,  113  C  574 

extent  to  which  court  will  permit  counsel  to 
examine  child  to  determine  competency  in 
discretion  of  court,  115  C  672 

when  it  reaches  conclusion  upon  reason- 
ably adequate  examination  that  child  is 
qualified,  it  may  stop  examination,  115  C 
672 

court  may  permit  jury  to  remain  during  ex- 
amination as  to  qualification  of  child  to  be 
witness,  115  C  672 

question  whether  at  some  time  or  other  wit- 
ness had  noticed  anything  unusual  about 
departure  and  return  of  car  which  was  fre- 
quently driven  by  accused,  not  leading,  123 
C  666 

where  relevancy  or  materiality  of  inquiry  does 
not  appear,  court  may  require  statement  of 
evidence  counsel  expects  to  elicit  and  of 
circumstances  making  it  material,  125  C 
44 

question  of  doctor  whether  in  his  opinion 
plaintiff's  knee  would  ever  be  as  good  again 
as  it  was  before  injuries,  was  leading,  126 
C363 
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where  court  permitted  plaintiff  to  ask  leading 
questions  of  witness  inference  was  that  wit- 
ness was  hostile;  where  record  did  not  con- 
tain her  previous  testimony,  no  basis  to 
find  error,  127  C  155 

§  100(2).  Cross-examination 

on  cross-examination,  may  ask  witness  wheth- 
er he  has  had  a  controversy  with  party,  7 
C  70 

if  he  denies  it,  he  may  be  contradicted,  7 

C70 

latitude  of,  is  left  much  to  discretion  of  court, 
18  C  254,  36  C  460 

cross-examination  to  repel  inference  from  di- 
rect;  latitude,  23  C  510 

if  witness  voluntarily  testifies  to  matters 
criminating  or  disgracing  him,  he  must  sub- 
mit to  cross-examination,  28   C  312 

cross-examination  ordinarily  confined  to  mat- 
ter pertinent  to  examination  in  chief,  35  C 
208 

departure    from    rule   frequently    allowed 

for  convenience,  35  C  208 

discretion  of  court  in  allowing  irrelevant 
questions  to  test  memory,  on  cross-examina- 
tion, 35  C  233 

on  cross-examination,  expert  may  be  ex- 
amined as  to  occupation  and  experience, 
36  C  221 

■ as   to   his    appearing   as   expert   in   other 

cases,  36  C  221 

witness  cannot  be  asked  as  to  irrelevant  mat- 
ter for  purpose  of  contradicting  him,  36  C 
224 

to  rebut  reply  of  insolvency  to  plea  of  lapse 
of  time,  party  may  be  asked  if  he  had  paid, 
36  C  460 

witness  to  injury  received  by  dog,  may  be 
asked  as  to  his  saying  that  the  dog  was  to 
blame,  37  C  91 

irrelevant  matter  is  not  admissible  on  cross, 
because  pertinent  to  irrelevant  matter  not 
objected  to  in  chief,  43  C  200 

evidence  fixing  dates  and  testing  memory  ad- 
missible on  cross-examination,  43   C  231 

inadmissible  to  ask  witness  on  cross-examina- 
tion whether  he  wrote  a  certain  letter,  with- 
out first  showing  him  the  letter,  46  C  381 

English   exceptions    not   recognized   here, 

46  C  381 

what  discretion  court  has  in  cross-examina- 
tion of  witness  called  only  to  prove  sig- 
nature, 48  C  549,  62  C  521 

cross-examination  must  be  confined  to  mat- 
ters stated  in  direct  examination,  49  C  380 

rule  applied  to  capital  cases,  49  C  380 

witness   may   be   asked   on   cross-examination 
if  he  did  not  live  with  keeper  of  house  of 
ill-fame,  49  C  429 
-but  witness  may  decline  to  answer,  49  C 
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question  on  matter  not  referred  to  in  ex- 
amination in  chief  is  inadmissible  on  cross, 
:  81 

pertinence  of  questions  on  cross  to  direct 
examination  is  a  matter  of  discretion,  60  C 

especially  when  witness  is  examined  ful- 
ly on  these  matters  on  re-direct  60  C  498 

certain  questions  objected  to,  held  not  to 

':::.:   /.ir~e:  '..r.r.z   '.  —  '■':'■   '-■    -   "•"- 
in  a  suit  for  fraudulent  conveyance  question 
to  vendor,   "Did  you  convey  this   property 
to  prevent  its  being  attached"  held  admis- 
sible. 61  C  198 
court    has    discretionary    power    to    exclude 
deposition   where   deponent   refused  to   an- 
swer material  question  on  cross,  63  C  485 
to  permit  cross-examination  of  one's  own  wit- 
ness, as  hostile,  in  discretion  of  court,  65  C 
93 
wh:  ;  is  directed  to  answer,  if  he  has 
personal  knowledge,  he  should  do  so,  66  C 
67 
extent  of  knowledge  is  matter  for  cross- 
examination,  66  C  67 
question    seeking   to   have   witness    put    con- 
struction on   facts  he  has  testified  to,   im- 
proper. 66  C  250 
going  into  new   matter:   discretion  of  court, 

66~C  592.  75  C  -:.:.  74  C  198.  84  C  153 
cross-examination  of  accused  who  appears  as 

-.ness,  67  C  290 
answer  that  par:;.   Ted  me  to  infer"  admitted, 

67  C  577 
as  to  whether  witness  did  not  hear  another 

testify  to  certain  matter,  67  C  577 
on  issue  of  acceptance  of  assignment  of  ac- 
:  i~air.5t  X.  X  may.  on  cross-examina- 
tion,  give  details  of  conversation  as  to  it, 
67  C  577 
testimony  of  attending  physician  as  to  intem- 
perance   ::'  p'.3.:r.::ft  <::'.i  Dot  germane  :.     B- 
rect.  69  C  219 
inquiries  on  cross-examination  not  permitted 
when  obvious  purpose  is  to  intimate,   con- 
trary to  fact,  that  another  witness  has 
tified  differ.  72  C  305 

physician  who  testifies  that  charges  of  an- 
other physician  are  reasonable,  may  be  ex- 
amined as  to  reasonableness  of  bis  own,  72 
C  395 

•ion  as  to  cross-examination  in  regard 
to  document  before  ac-  "3  C  588 

discretion   of   court   as   tc  -ex- 

amination. 74  C  198,  374.  SO  C  531,  S4  C 

re-crc  be  germane  to  re-direc:.  74   C 

-    -      ::      :  :  -  -  -49 

cross-examiner  cannot  examine  paper  in 
hands  of  witness  not  used  by  him,  74  C 
:_- 

discretion  as  to  admitting  document  proved 
on.  74  C  700 
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where  witness  testified  that  he  had  no  knowl- 
edge of  matter,  cross-examination  as  to  at- 
tempt to  learn  of  similar  matters,  adrr.: 
ble.  74  C  707 

cross-examination  of  witness  who  has  denied 
that  signature  is  his,  by  use  of  other  sig- 
natures, 75  C  261 

must  not  be  based  on  incorrect  assumption, 

n  :  lis 

after  testimony  that  freezing  is  not  a  defect  in 

dynamite,  cross-examination  as  to  when  dy- 

■  defective,  inadmissible,  77  C  124 

where  witness  testifies  that  union  directed  its 
pickets  to  use  no  violence,  cross-examina- 
tion as  to  payments  for  counsel  to  defend 
pickets  accused  of  violence,  admissible.  77  C 
221 

on  issue  as  to  price  of  goods  in  order  book, 
cross-examination  as  to  price  of  other  goods 
in  same  book,  77  C  461 

where  :  ?tifies  as  to  value  of  property 

cestroved.  he  mav  be  cross-examined  as  to 
cost  of  it.  78  C  29 

where  witness  testifies  as  to  marriage,  cross- 
examination  as  to  failure  of  alleged  husband 
to  support  her,  admissible,  78  C  180 

as   to   testamentary    capacity,    where    witness 
-  that  another  brother  acted  same  wav, 
78' C  430 

after  testimony  by  witness  that  he  had  no 
money,  cross-examination  as  to  payments 
made  to  him,  admissible,  80  C  88 

question  as  to  whether  party  believes  his  op- 
ponent to  be  truthful  rests  in  court's  dis- 
cretion, 80  C  531 

cross-examination  of  one  who  has  testified 
that  letter  is  lost,  as  to  correctness  of  copv, 
80  C  531 

who  ess  claims  to  have  been  defrauded, 

he  may  be  asked  as  to  acts  inconsistent  with 
attitude  or  testimonv  in  chief,  81  C 
338 

in  prosecution  for  carnal  knowledge,  broad 
latitude  for  cross-examination  of  complain- 
ant. 82  C  455 

on  question  as  to  payment  of  certain  expend- 
nes,  cross-examination  as  to  whether  a 
memorandum  or  account  had  been  kept  is 
proper,  $2  C  526 

_:e   as   to  value   of  corporation's   prop- 
.    proper    to   ask   on   cross-examination 
how  much  it  was  insured  for,  82  C 

on  cross-examination  to  discredit  witness, 
car.  he  did  not  testify  in  a  former 

action  that  a  larger  number  of  trees  were 
cut  than  land  contained,  S3  C  311 

not  admissible  to  prove  that  he  had  al- 
ready recovered  for  trees  now  sued  for,  im- 
pleaded, 83   C  311 
witness  has  knowledge  of  land,  can  cross- 
examine  as  to  timber  on  it,  S3  C  538 


discretionary  to  exclude,  on  cross-examina- 
tion, matters  not  pertinent  to  examination 
in  chief,  84  C  153 

can  exclude  on  cross-examination  questions 
that  are  mere  repetition,  84  C  153 

to  go  into  new  matter,  one  makes  witness  his, 
and  leading  question  not  allowed,  85  C  66 

admissible  to  show  one  employed  by  an  in- 
dependent contractor,  to  rebut  fact  that  one 
was  a  servant,  86  C  292 

to  test  statement  as  to  failure  of  person  ex- 
ecuting will  to  understand  English,  88  C 
136 

cannot  ask  defendant  in  criminal  case  if  he 
has  not  lied  in  particular  cases,  where  char- 
acter not  in  issue,  88  C  150 

witness,  called  only  to  identify  checks,  can- 
not be  cross-examined  on  intent  of  parties, 
88  C  656 

expert  witness  cannot  be  required  to  determine 
character  of  a  substance  by  a  process  which 
he  says  is  inadequate,  89  C  118 

asking  accused  if  he  was  ever  arrested,  does 
not  give  right  to  cross-examine  as  to  wheth- 
er he  was  expelled  from  a  society,  89  C 
417 

accused,  who  becomes  a  witness,  can  be  cross- 
examined  to  show  his  veracity,  89  C  417 

can  exclude,  on  cross-examination  what  wit- 
ness understood  accused  to  mean,  90  C  382 

that  defendant  is  indemnified  against  loss 
generally  inadmissible;  when  allowed,  90  C 
682 

on  cross-examination  can  call  out  facts  that 
contradict  or  qualify  direct  examination,  re- 
but or  modify  conclusions  or  inferences,  90 
C  682 

to  be  confined  to  subject  matter  of  direct,  91 
C  449 

cross-examination  as  to  whether  defendant 
knew  there  was  a  good  defense,  immaterial 
unless  it  was  part  of  a  scheme  to  defraud, 
92  C  155 

wrong  to  ask  on  cross-examination  if  a  wit- 
ness had  not  been  discharged  for  dishon- 
esty, without  following  it  up  with  evidence, 
92  C  599 

defendant  can  contradict  any  statement  made 
by  the  plaintiff  or  his  witnesses  on  the  di- 
rect, 92  C  599 

accused  in  theft  may  be  asked  on  cross-ex- 
amination if  she  had  any  financial  trans- 
actions at  time  of  theft,  95  C  186 

harmless  to  exclude  cross-examination  as  to 
why  one  had  not  sued  on  note  for  $600 
when  he  sued  on  later  one  which  included 
it,  95  C  562 

purpose  of  cross-examination,  and  discretion 
of  court  as  to  restricting  it,  96  C  571 

exclusion  of  question  designed  to  show  that 
one  took  other  pictures  than  that  in  court, 
96  C  582 
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cross-examination  not  germaine  to  direct  is 
excluded,  96  C  582 

in  libel  action,  where  defendant  has  testified 
on  direct  to  show  an  occasion  of  privilege, 
court  has  discretion  as  to  admitting  cross- 
examination  relevant  to  issue  of  actual 
malice,  97  C  45 

limiting  where  same  question  is  repeatedly 
asked,  97  C  514 

discretionary  to  exclude  unimportant  ques- 
tion on  cross-examination,  97  C  655 

where,  on  direct,  party  testifies  to  having 
made  assignment,  he  cannot  complain  of  be- 
ing compelled  to  produce  on  cross-examina- 
tion, 97  C  720 

a  paper  recognized  by  witness  on  cross-ex- 
amination, and  admittedly  relevant  to  his 
direct  examination,  is  clearly  admissible,  98 
C  226 

court  in  its  discretion  may  permit  state's  at- 
torney to  cross-examine  his  own  witness, 
99  C  104 

extent  of  cross-examination  largely  discre- 
tionary, but  court  ought  not  to  restrict 
legitimate  search  for  truth,  99  C  552 

— —cross-examination  held,  upon  facts,  to 
have  been  unduly  restricted,  99  C  552 

limitation  of  cross-examination  may  be  error 
where  discretion  of  court  is  abused,  99  C 
552 

in  naturalization  case  applicant  should  be 

permitted  to  show  bias  or  prejudice  of  ad- 
verse witness,  99  C  552 
-purpose  and  value  of  examination  of  wit- 


ness, 99  C  561 

in  prosecution  for  soliciting  strikers  to  vio- 
lence, question,  "Did  you  feel  you  would 
like  to  know  where  accused  came  from," 
improper,  102  C  708 

doctor  who  examined  injured  plaintiff,  may 
be  cross-examined  as  to  his  intoxicated 
condition,  103  C  678 

unfair  to  ask  witness  whether  statement, 
which  he  denies  making,  was  true  if  made, 
104  C  83 

on  cross-examination  of  accused,  after  court 
had  stated  it  preferred  to  rule  on  questions 
as  asked,  State  asked  series  of  questions 
all  ruled  out  as  not  relevant  to  examination 
in  chief;  held  not  error,  105  C  116 

question  as  to  what  prosecutor  expected  of- 
ficer to  do  with  warrant,  held  not  proper 
cross-examination,  105  C  191 

full  opportunity  of  cross-examination  should 
be  accorded,  107  C  380 

cross-examination  must  be  directly  related  to 
direct  examination;  plaintiff's  doctor  can- 
not be  asked  as  to  statements  made  to  him 
about  cause  of  injury,  107  C  681 

physician,  called  to  testify  as  to  pistol  wound 
and  his  treatment  of  it,  cannot  be  asked  on 
cross-examination  whether  it  was  caused  by 
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near  or  far  shot,  question  not  being  germane 
to  direct,  109  C  124 

cross-examination    to    show    insurance    com- 
panies behind  prosecution,  109  C  394 

cross-examination  to  show  accused  concealed 
regular  place  of  business,  109  C  394 

cross-examination  must  relate  to  examination 
in  chief,  109  C  617 

defendant,  called  on  issue  of  employment 

of  driver  of  automobile  and  to  identify  ac- 
cident   report,    should   not   be    cross-exam- 
ined as  to  details  of  accident,  109  C  617 
-discretion  of  court  as  to  extent  of  cross- 


examination,  109  C  617 

effectiveness  of  opinions  expressed  in  testi- 
mony in  chief  not  necessarily  destroyed  by 
inconsistencies  developed  in  cross-exami- 
nation, 112  C  407 

where  witness  has  given  opinion  as  to  reason- 
able value  of  services  and  cross-examiner 
proposes  to  ask  as  to  his  knowledge  of 
charges  made  by  others  for  like  services, 
he  should  first  ask  if  he  knows  what  those 
charges  are,  without  incorporating  them  in 
question,  112  C  495 

improper  to  ask  whether  statement  made  by 
deceased  plaintiff  at  previous  trial  was  cor- 
rect, 113  C  466 

where  witness  testified  he  had  worked  from 
plan  which  is  produced  and  marked  for 
identification,  cross-examination  upon  it  not 
proper,  114  C  115 

to  permit  witness  to  be  cross-examined  on  ir- 
relevant matter  and  then  call  witnesses  to 
contradict  him  is  not  proper,  114  C  115 

where  on  direct  examination  document  was 
referred  to,  witness  might  be  cross-exam- 
ined as  to  it  though  it  was  not  an  exhibit, 
114  C  232 

court  has  discretion  to  permit  witnesses' 

attention  to  be  called  to  previous  questions 
and  answers,  114  C  232 
-but    properly     excluded    questions    as     to 


claims  made  by  counsel  with  reference  to 
testimony,  114  C  232 

scope  of  testimony  permitted  cross-examina- 
tion as  to  plaintiff's  conduct  as  to  lookout 
before  accident,  114  C  347 

engineer  testified  that  molding  of  tar  walk 
was  to  hold  pavement  till  it  hardened  and 
then  should  be  removed;  cross-examination 
as  to  whether  most  moldings  were  not  left 
for  several  years  admissible,  116  C  144 

question  asked  of  police  officer  on  cross- 
examination  as  to  what  he  understood  from 
conversation  with  defendant,  inadmissible, 
116  C  550 

ruling  excluding  matters  as  not  proper  cross- 
examination  harmless  where  they  were  later 
given  in  evidence  by  witness  when  called  as 
other  party's  witness,   116  C   551 

questions  on  cross-examination  whether 
plaintiff  warned  operator  of  motorcycle  in 
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which  she  was   riding  of  proximity  of  de- 
fendant's car,  properly  excluded  when  both 
had  already  testified  that  plaintiff  had  said 
nothing,  117  C  612 
exclusion  of  question  on  cross-examination  of 
whether  plaintiff  knew  operator  had  driven 
recklessly  on  former  occasions  not  revers- 
ible  error    where    defendant   did   not   claim 
to  have  proved  absence  of  slight  care  re- 
quired of  plaintiff,  117  C  612 
cross-examination  by  plaintiff  of  investigator 
if  it  were  not  true  that  none  of  witnesses    • 
interviewed   except   plaintiff  mentioned   ba- 
nana peel  on  step  not  harmful,  where  these 
witnesses  later  testified  to  this  effect  with- 
out objection,  118  C  527 
purpose  of  evidence  by  stenographer  was  to 
show  false  testimony  at  trial ;  only  so  far 
as  other  evidence  at  the  trial  bore  on  that 
issue  could  defendant  have  right  to  elicit  it 
on  cross-examination,  119  C  462 
that  P  drank  liquor  while  \yith  plaintiffs  rele- 
vant to  show  his  talk  de  sale  of  cars  was 
only    chatter    of     drunken    man,     and    was 
proper   cross-examination,   121   C  316 
and  that  plaintiffs  drank  with  him  rele- 
vant as  to  amount  consumed  by  P,  121  C 
316 
report     to    motor     vehicle     commissioner     in 
which  P  answered  question  w-hether  he  op- 
erated car  as   employee,   friend  or   relative 
of  owner  properly  excluded  on  cross-exami- 
nation, 121  C  316 

not  contradictory  to  his  testimony  that  he 

was  not  on  owner's  business  at  time  of  ac- 
cident, 121  C  316 
permitting  inquiry  as  to  how  plaintiff  had 
acquired  cans  of  kerosene  in  his  car  which 
he  hurriedly  removed  after  collision,  proper 
exercise  of  discretion,  125  C  43 
extent   and   limitations   on   cross-examination 

defined,  125  C  46 
court  may  in  its  discretion  require  of  counsel 
a  sufficient  intimation  of  purpose  to  be 
served  but  only  barest  intimation;  to  state 
precise  object  would  be  to  defeat  it,  125  C 
44 
forbidding  further  cross-examination  of  plain- 
tiff de  injuries  from  prior  accident  unless 
defendants  would  claim  in  good  faith  that 
some  of  his  injuries  were  due  to  prior  ac- 
cident, where  defendants  did  not  know,  er- 
ror, 125  C  44 

evidence  relevant  to  issue  of  damages,  125 

C  47 
while  on  direct  examination  of  expert,  hypo- 
thetical question  is  to  be  based  on  facts  in 
evidence,  not  so  on  cross,  in  discretion  of 
court,  125  C  123 
defendant  on  cross-examination  having  denied 
that  he  committed  perjury  in  a  certain  trial, 
subsequent    further     cross-examination     on 


matter  did  not  exceed  court's  discretion,  126 
C  557 
exclusion    of    question    on    cross-examination 
cannot  be  held  error  where  record  does  not 
disclose  direct  examination,  127  C  154 

§  100(3).  Redirect  and  Rebuttal 

discretion  of  court  to  admit  in  rebuttal  evi- 
dence of  third  party  that  defendant  made  to 
him  a  certain  admission  which  defendant 
denied  on  cross-examination,  70  C  420 

where  on  cross-examination  witness  denied 
that  plaintiff  discharged  him  for  drunken- 
ness, and  then  plaintiff  testified  that  he  had 
been  so  discharged,  witness  was  recalled  to 
contradict  plaintiff's  testimony,  72  C  392 

scope  of  redirect  in  court's  discretion,  73  C 
471,  77  C  201 

admitting  on  rebuttal  evidence  that  should 
properly  have  been  offered  in  chief,  dis- 
cretionary with  court,  82  C  282 

witness  who  testifies  fully  on  direct  examina- 
tion cannot  be  asked  later  if  he  did  all  he 
could  to  avoid  accident,  82  C  672 

defendant  can  contradict  any  statement  of 
facts  made  by  plaintiff  on  direct  with  or 
without  laying  foundation  on  cross-exami- 
nation, 92  C  599 

proper  to  permit  witness  to  give  whole  of 
statement  out  of  court,  to  explain  apparent 
discrepancy  due  to  only  part  being  elicited 
on  cross-examination,  97  C  474 


Execution  §  1 

but  this  does  not  permit  him  to  give  a 

statement,  made  out  of  court,  as  to  an  in- 
dependent matter,  97  C  474 

where  one  accused  of  inciting  strikers  to  vio- 
lence states  on  cross-examination  his  un- 
derstanding of  "scab,"  proper  to  ask  if  he 
agrees  with  certain  definition,  102  C  709 

but  not  to  put  in  evidence  card  on  which 

definition  is  printed,  102  C  709 

where  in  criminal  trial  State's  witness  was 
asked  on  cross-examination  as  to  conver- 
sation with  M,  on  redirect  State  may  ask  as 
to  other  things  said,  108  C  454 

where  State  in  criminal  prosecution  discov- 
ered, during  trial,  offers  of  bribes  by  ac- 
cused to  witnesses,  court  might  permit  this 
to  be  shown  on  rebuttal  though  it  is  not  re- 
buttal testimony,  110  C  55 

scope  and  purpose  of  rebuttal,  115  C  295 

where  question  is  not  really  one  in  re- 
buttal, court  has  discretion  to  exclude  it, 
115  C  295 

where  answer  to  question  would  not  have  re- 
butted anything  adduced  on  cross-examina- 
tion, exclusion  rests  in  discretion  of  court, 
115  C  518 

whether  judge  permits  leading  questions  on 
redirect  examination  is  within  his  discretion, 
126  C  360 

when  excluded  because  leading  and  no  at- 
tempt made  to  put  inquiry  in  unobjection- 
able form,  error  cannot  be  predicated  on 
ruling,  126  C  360 
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§  1.  In  General;  Form 

an  alias  execution  runs  against  estate  of  one 

who  falsely  took  poor   debtor's  oath,   1   R 

58 
one   returnable   "according   to   law"   runs   to 

next  court,  sixty  days  or  more  after  date, 

1  R  101 
creditor  may  have  alias  execution  to  retake 

debtor  escaping  from  officer,  2  R  325 


creditor  entitled  to  alias  execution  on  scire 
facias,  when,  4  D  226 

execution  must  pursue  the  judgment,  2  C  464 

execution  counting  on  process  issued  with- 
out legal  authority,  void,  7  C  11 

proper  course  to  secure  an  alias,  where  first 
is  erroneously  indorsed  as  paid,  7  C  124 

an  alias  execution  issues  without  any  appli- 
cation to  court,  13  C  50 
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§  1  Execution 

an  alias  execution  by  clerk  without  transcrib- 
ing indorsements  on  original,  valid,  13  C  51 

on  debtor's  death,  execution  runs  against  his 
estate  in  administrator's  hands,  14  C  435 

mere  alteration  in  date  by  clerk  does  not 
compel  officer  to  make  new  demand,  17  C 
144 

nor    does    it    make    such    execution    an 

alias,  17  C  145 

execution  on  judgment  on  debt  due  from  es- 
tate runs  against  assets  only,  34  C  67 

mistake  in  date  of  alias  execution;  levy  val- 
idated by  act  of  1878,  47  C  476 

if  invalid  may  be  -treated  as  void  and  an- 
other issued,  57  C  472 

where  a  second  writ  was  issued,  omis- 
sion to  state  that  it  was  an  alias  does  not 
invalidate,  57  C  473 

where  execution  purchaser  sues  for  conver- 
sion of  property  sold,  proof  that  judgment 
debtor  did  not  own  it  justifies  nonsuit,  66 
C  306 

right  of  party  to  whom  interest  under  fore- 
closure of  mortgage  has  been  transferred 
to  have,  68  C  417 

execution  issues  against  voluntary  association, 
70  C  537 

as  an  incident  to  money  judgment;  though 
directions  as  to  issuance  are  absolute,  it  is 
implied  that  they  only  apply  if  judgment 
remains  unpaid,  76  C  584 

whether  assignee  of  an  unsatisfied  judgment, 
in  an  action  that  he  was  not  a  party  to, 
can  take  out  execution  in  his  own  name, 
quaere,  82  C  209 

lien  for  judgment  equivalent  of  process  to 
levy  execution,  83  C  346 

right  to  recover  for  improvements  made  by 
one  on  land  he  thinks  he  owns,  cannot  be 
reached  by  creditor  upon  an  execution 
against  the  land,  83  C  346 

equitable   interests   are   subject  to,   83   C  355 

execution  will  issue  against  an  executrix  of 
a  deceased  defendant  who  died  after  final 
judgment,  85   C  573 

execution  must  conform  to  the  judgment,  86 
C  615 

need  only  demand  amount  of  judgment,  not 
value  of  defendant's  interest  in  property, 
86  C  615 

demand  made  in  Bridgeport  on  secretary  of 
a  company  located  in  Milford,  good,  86  C 
616 

surety  on  attachment  bond  liable  even  if  of- 
ficer does  not  levy  on  property  of  judgment 
debtor  before  making  demand,  86  C  616 

statute  authorizing  city  to  take  land  does  not 
authorize  execution  for  amount  of  award, 
88  C  427 

rights  involved  from  the  purchase  of  a  liquor 
license  on  an  execution  sale,  91  C  718 

what  is  sufficient  posting  of  notice  of  an 
execution,  92   C  11 
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no  appeal  lies  from  order  for  issuance  of 
execution,  105  C  424 

necessity  of  demand  on  execution  before 
bringing  scire  facias  on  foreign  attachment, 
105  C  424 

execution  not  corollary  to  attachment ;  may 
be  made  when  latter  cannot  be  had,  111  C 
225 

has  no  place  in  enforcement  of  judgment  in 
habeas  corpus,   111   C  243 

where  payment  of  compensation  was  discon- 
tinued held  that  claimant  might  take  out 
execution  at  any  time  before  period  ended 
and  recover  on  attachment  bond,  112  C 
370 

judgment  creditor  cannot  divide  judgment 
for  definite  sum  and  take  out  separate  exe- 
cutions for  different  portions,  112  C  380 

time  for  taking  out  runs  from  actual  entry 
of  judgment  nunc  pro  tunc,   112  C  452 

general  rule  that  execution  must  conform  to 
judgment  upon  which  it  is  predicated;  cas- 
es reviewed,  118  C  158 

but   substance   of  more   importance   than 

form  and  real  question  is  one  of  identity, 
118  C  158 

if  recitals  are  sufficient  to  identify  judg- 


ment and  it  is  shown  to  be  intended,  is- 
sued and  enforced  as  execution  on  that 
judgment  it  is  not  void  though  there  be 
variances,  as  in  names  of  parties,  118  C 
158 

— and  in  instant  case  recitals  held  to  iden- 
tify conclusively  the  judgment,  only  omis- 
sion being  name  of  one  of  plaintiffs,  118  C 
158 
-especially  as   judgment  was  not   several, 


and  satisfaction  of  one  plaintiff  would  pre- 
clude the  other,   118  C  158 

where  court  appoints  receiver,  it  has  discre- 
tion to  direct  execution  to  issue  forthwith, 
127  C  34 

execution  against  body  in  bastardy  action  is 
merely  means  to  collect  payments;  failure 
to  apprehend  body  does  not  make  surety 
on  bond  liable,  128  C  313 

statutes  make  distinction  between  process  by 
execution  against  body  to  collect  amounts 
ordered  paid  and  mittimus  to  put  accused 
in  jail  if  he  fails  to  file  bond  to  secure 
payments,  128  C  313 

it  is  policy  of  the  law  to  subject  all  a  debtor's 
property,  legal  or  equitable,  to  his  debts, 
subject  to  definite  limitations,  129  C  219 

§  2.  Exemptions 

See  also  Attachment  §  2 

mortgagee's  interest  after  law  day  and  be- 
fore foreclosure  cannot  be  taken  on,  4  C 
237 

whether  certain  tools  are  necessary  for  the 
upholding  of  life,  a  question  of  fact,  4  C 
454 


printing  presses,  cases,  types,  etc.,  may  be 
"tools"  and  thus  exempt,  4  C  454 

an  undivided  portion  of  dwelling-house  can- 
not be  set  out  on,  4  C  489 

sale  at  post  of  property  exempt  transfers  no 
title,  16  C  147 

what  are  implements  of  debtor's  trade,  19  C 
517 

debtor  must  be  a  mechanic,  not  manu- 
facturer, 19  C  517 

trade    must    be    to    supply    neighborhood 

or  customers,   19  C  518 

tools  of  mechanic  laboring  for  manufacturer 
are  exempt,   19  C  519 

tools  of  mechanic  not  pursuing  or  contem- 
plating pursuit  of  trade  are  not  exempt, 
19  C  518 

family  relics  are  not  exempt;  bill  to  restrain 
levy  on  same  must  offer  to  turn  out  their 
value,  21  C  158 

statute  exempting  necessaries  of  life,  to  be 
liberally  construed,  24  C  348 

covers  things   requisite  to  a  comfortable 

life,  24  C  347 

exemption  of  interest  of  husband  in  wife's 
real  estate,  35  C  550,  62  C  430 

tools  of  trade  though  improved  and  expensive 
are  exempt;  but  not  machinery  though 
operated  by  hand,  40  C  110 

shop  furniture  is  not  exempt,  40  C  110 

articles  otherwise  exempt  are  not  liable  to 
execution  because  temporarily  stored,  40  C 
296 

household  furniture  for  use  of  boarders  is  not 
exempt,  40  C  296 

exemption  is  not  restricted  to  household  fur- 
niture in  constant  use,  40  C  297 

vocation  of  debtor  to  be  considered  in  decid- 
ing what  furniture  is  "necessary,"  40  C  297 

household  furniture;  statute  to  be  construed 
liberally  and  humanely,  43   C   529 

superfluities,  luxuries,  and  ornaments  not 

exempt,  43  C  530 

as    valuable     lace   curtains;    pier    glass; 

clock  worth  $50,  43  C  530 

tools  of  trade ;  carter's  horse  and  cart  are 
not  "tools,"  44  C  99 

sale  of  exempt  property  to  evade  attachment 
does  not  render  it  attachable,  46  C  414 

exemption  of  pension  money;  law  liberally 
construed;  proceeds  of  pension  check  depos- 
ited in  bank,  64  C  362 

photographic  lens  owned  and  used  by  pho- 
tographer in  his  business  exempt  as  "im- 
plement of  trade,"  67  C  312 

body  exempt  in  all  actions  founded  on  con- 
tract merely,  68  C  471 

right  of  owner  to  retake  exempt  property 
taken  by  officer  under  warrant  or  execu- 
tion, 75  C  108 

linoleum  on  store  floor  exempt  as  "household 
furniture,"  78  C  273 


Execution  §  4 

railroad  and  public  service  corporation  sub- 
ject to  execution,  89  C  60 

§  3.  Levy 

§  4.  In  General;  Duties  and  Liabilities 

of  Officer 

officer  not  bound  to  receive  property  insuf- 
ficient to  pay  debt  and  costs,  K  182 

officer  need  not  release  body  after  levy  there- 
on, except  on  tender  of  money,  1   R  123 

acts  done  under  execution  after  its  life  has 
expired  constitute  trespass,  3   D  3 

extent  of  liability  of  officer  for  neglect  of 
duty,  5  D  37 

sheriff  cannot  recover  back  money  paid  cred- 
itor from  sale  of  goods  of  stranger,  though 
he  had  indemnified  stranger,  5  D  98 

demand  on  attaching  officer  to  be  made 
where,  1   C  259 

refusal  to  deliver  at  any  place  subjects  of- 
ficer to  suit  by  creditor,  1  C  259 

officer  must  repair  to  debtor's  abode  and 
make  demand,  4  C  370 

if  there  are  more  debtors  than  one,  de- 
mand should  be  made  on  all,  4  C  371 

must  receive  property  tendered  by  debtor 
after  levy  on  body,  4  C  441 

sheriff  cannot  be  purchaser  at  sale,  5  C  475 

liability  of  officer  for  money  paid  on  execu- 
tion on  judgment  afterward  reversed,  6  C 
372 

may  amend  his  return  until  it  is  returned  to 
court,  9  C  208 

distinction  between  liability  for  failure  to  re- 
turn mesne  process  and  failure  to  return 
execution,  9  C  216 

officer  liable  for  not  complying  with  law  de 
posting  and  sale,  11  C  478 

officer  selling  bank  stock  on,  should  give  cer- 
tificates to  vendee,  14  C  102 

his  return  alone  is  insufficient  to  trans- 
fer title,  14  C  102 

sufficient  reason  for  sale  elsewhere  than  sign- 
post must  be  shown,  when,  16  C  536 

officer  need  not  make  a  new  demand  after 
change  in  date  by  clerk,  17  C  144 

officer  may  remove  property  attached  into 
another   society  for  safekeeping,   28   C   523 

especially  may  indifferent  person  deputed 

do  so,  28  C  523 

whether  goods  must  be  levied  on  and  sold 
where  first  attached,  quaere,  28  C  525 

officer  bound  to  sell  livestock  in  seven  days 
if  in  custody  and  an  expense,  31  C  499 

keeping  for  twenty-one  days  renders  sale 

void,  31  C  500 

officer  should  conduct  public  sale  in  perfect 
good  faith,  32  C  102 

effect  of  concealment  of  material  fact  by 

officer  on  sale  on,  32  C  103 

purchaser  at  public  sale  can  recover  of  of- 
ficer for  failure  of  title,  when,  32  C  104 
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§  4  Execution 

levy  of  execution  falls  within  statute  exempt- 
ing "suits  pending,"  35  C  550 

officer  continues  liable  for  property  attached 
though  his  term  has  expired,  48  C  135 

rule  of  damages  where  officer  fails  to  produce 
attached  property  on,  48  C  138 

doctrine  of  retention  of  possession  does  not 
apply  to  a  sale  by  a  sheriff,  62  C  189 

liability  for  judgment  against  officer  is  on 
creditor  who  directs  levy  to  be  made,  72  C 
243 

execution  issued  where  judgment  has  been 
discharged  but  not  released,  or  where  judg- 
ment creditor  is  dead,  is  not  void ;  will  pro- 
tect officer  levying  in  good  faith,  79  C 
682 

judgment  creditor  of  a  city  or  town  may  levy 
execution  on  private  property  of  its  inhab- 
itants, 87  C  63 

execution  issued  after  debtor's  death  can  be 
levied  only  on  specific  property  attached 
prior  thereto,  88  C  100 

failure  of  attaching  officer  to  levy  execution 
on  property  attached  by  him,  99  C  663 

officer's  return  held  prima  facie  evidence 

against  him  of  original  defendant's  owner- 
ship, 99  C  664 

manner  of  levying  execution  held  not  an  abuse 
of  process,  103  C  744 

liability  of  officer  for  negligence  or  wrong- 
doing in  serving,  106  C  387 

but  held  none  for  alleged  loss  of  and  dam- 
age to  furniture  where  service  was  made  by 
forcing  door  on  plaintiff's  refusal  to  admit, 
106  C  387 

execution  of  ejectment  on  mortgage  foreclo- 
sure ;  officer  need  not  make  demand  for  pay- 
ment of  debt  or  vacating  of  premises ;  duty 
to  avoid  unreasonable  hardship,  114  C  432 

conduct  of  sheriff  in  removing  property  from 
house  under  execution  of  ejectment  held 
reasonable  and  proper,  114  C  432 

§  5.  Levy  on  Body 

body  cannot  be  taken  if  sufficient  estate  be 
found  or  tendered,  1  R  122 

officer  not  bound  to  receive  property  in- 
sufficient for  debt  and  costs,  K  182 

officer  need  not  release  body  after  levy,  ex- 
cept on  tender  of  money,  1  R  123 

rearrest  after  release,  2  R  135,  37  C  71 

arrest  under  execution  after  its  return  day 
is  a  mere  trespass,  3  D  3 

justified,  where  debtor  with  property  refuses 
to  turn  it  out  on  ground  that  the  demand 
is  illegal,  4  D  382 

is  no  satisfaction  of  judgment,  3  C  221 

— — but  if  body  is  voluntarily  released  by  cred- 
itor the  debt  is  satisfied,  4  C  441 
-subsequent  levy  on  property  not  tendered, 


not  excused  by  promise  of  surety  on  bond, 

11  C  110 
both  husband  and  wife  are  liable  to  be  taken 

on  joint  judgment  against  them,  27  C  494 
wife   is   released   only   in   mode   provided 

for  ordinary  debtor,  27  C  495 
-wife  not  affected  by  husband's  discharge 


on  poor  debtor's  oath,  27  C  494 

is  lawful,  after  demand  and  refusal  to  turn 
out  property,  37  C  84 

return  of  writ  too  early;  execution  still  legal 
unless  injurious,  55  C  157 

does    not    exonerate   bailee   unless   he   is 

actually  prejudiced,  55  C  157 

where  body  is  taken  execution  is  in  terms  a 
mittimus,  60  C  431 

unsatisfied  judgment  for  fraud  for  concealing 
property  not  conclusive  against  administra- 
tion of  poor  debtor's  oath,  93  C  271 

statutes  concerning  body  attachments  and  ex- 
ecutions reviewed,  111  C  225 

when  body  execution  may  be  made;  ordinary 
tort  action,  111  C  225 

where  body  was  taken  on  execution  after  judg- 
ment in  bankruptcy  and  debt  in  action  was 
provable,  debtor  can  secure  release  on 
habeas  corpus,  113  C  738 

facts  necessary  to  prove  when  action  is 
brought  under  statute  de  body  attachment 
and  execution;  money  judgment  cannot  be 
rendered,  114  C  53 

where  body  execution  is  regular  in  form  sher- 
iff need  not  determine  whether  judgment 
was  one  on  which  debtor  could  lawfully  be 
imprisoned,  116  C  22 

is  justified  in  detaining  him  until  dis- 
charged by  some  legal  proceedings,  116  C 
22 

defendant  S  imprisoned  on  body  execution 
gave  jail  liberties  bond  which  he  breached; 
held  S  and  surety  waived  any  illegality 
in  lew  of  execution  and  are  liable  on  bond, 
116  C  22 

even  though  writ  of  error  may  have  af- 
fected stay  of  execution,  116  C  22 

object  of  imprisonment  on  execution  in  civil 
actions  is  to  coerce  judgment  debtor  to  pay, 
116  C  28 

execution  leviable  upon  body  is  allowed  upon 
judgment  for  conversion,  118  C  158 

as  where  complaint  alleged  defendant  ap- 
propriated property  to  own  use  given  him 
for  specific  purpose  and  judgment  treated 
action  as  one  for  conversion,  118  C  158 
-and  joint  judgment  for  both  plaintiffs  im- 


void,  4  C  441 
diligence    required   to   justify    return    of   non 

est  inventus,  11  C  108 
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ported  finding  that  joint  ownership  existed 
at  time  of  conversion,  118  C  158 

§  6.  Levy  on  Personal  Property 

may  be  levied  on  money  of  debtor,  1  R  216 
to   levy   within   sixty   days   after   final   judg- 
ment ;  effect  of  lapse  of  longer  period  where 
writ  of  error,  1  R  482 
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creditor  on  execution  against  one  partner  for 
individual  debt,  takes  what  only,  2  C  516 

if  debtor  tenders  property  after  levy  on  body, 
the  officer  must  receive  it,  4  C  441 

if  duly  served,  the  levy  is  valid  though  exe- 
cution be  not  returned,  9  C  222,  45  C  388 

differs  in  this  respect  from  mesne  proc- 
ess, 9  C  222,  45  C  388 

demand  is  one  of  the  indispensable  prelim- 
inaries to  effecting  a  valid  levy,  9  C  533 

demand  on  property  already  attached  should 
be  made  on  officer,  9  C  534,  11  C  22 

demand  not  excused  by  fraudulent  con- 
veyance by  attaching  officer,  9  C  534 

officer  liable  for  noncompliance  with  law  de 
posting  and  sale,  11  C  478 

combination  to  prevent  bidding  at  sale,  unlaw- 
ful, 13  C  18 

officer  selling  bank  stock  should  give  vendee 
a  conveyance  of  same,   14  C  102 

his    return    alone   is    insufficient    to    pass 

title,  14  C  102 

sale  at  post  does  not  divest  owner  of  his  title 
if  taking  and  sale  be  illegal,  16  C  147 

partner's  private  creditor  can  only  levy  sub- 
ject to  claims  against  firm,   18  C  301 

whether  goods  must  be  levied  on  and  sold  in 
society  where  first  attached,  quaere,  28  C 
525 

purchaser  at  sale  of  goods  never  owned  by 
debtor,  is  how  liable,  28  C  525 

sale  on,  in  seven  days ;  what  are  "perishable" 
goods,  31  C  498 

officer  bound  to  sell  livestock  in  seven  days, 
if  in  custody  and  expensive,  31  C  499 

keeping  for  twenty-one  days  renders  sale 

void,  31  C  500 

no  implied  warranty  from  public  sale  by  offi- 
cer, 32  C  102 

purchaser   may   recover  from  officer,   for 

failure  of  title  when,  32  C  104 

creditor  has  sixty  days  from  judgment  in 
which  to  levy,  36  C  582 

each    subsequent    attaching    creditor    has 

same  time  after  removal  of  next  preceding 
incumbrance,  36  C  582 

levy    while    preceding    lien    attaches    is 

void,  36  C  585 

if  judgment  be  void  no  title  passes  by  the 
levy,  37  C  594 

property  of  voluntary  association  only  can 
be  taken  on,  where  suit  was  against  it  and 
not  its  members,  55  C  113 

doctrine  of  retention  of  possession  does  not 
apply  to  a  sale  by  a  sheriff  on,  62  C  189 

statutory  provisions  as  to  sale  of  personalty 
to  be  strictly  followed ;  bona  fide  purchase 
at  void  sale  confers  no  rights,  65  C  516 

one  so  purchasing,  never  having  had  pos- 
session of  property,  cannot  have  trover  for 
it,  65  C  516 

execution  is  not  levied  on  indeterminate,  un- 
certain, contingent  interests,  83  C  346 


execution  will  issue  on  unrestricted  life  use 
of  income  of  trust  fund,  90  C  293 

interest  of  cestui  qui  trust,  subject  to,  93  C 
409 

no  execution  on  a  judgment  debt  that  has 
been  factorized,  94  C  193 

debt  or  chose  in  action  is  only  subject  to  exe- 
cution if  it  was  first  garnisheed,  97  C  387 

right  of  sale  as  regards  intoxicating  liquors 
under  prohibition  laws,  108  C  659 

sixty-day  period  for  levy  of  execution  on  at- 
tached property  in  compensation  case  runs 
from  end  of  compensation  period  or  from 
date  compensation  is  commuted  to  definite 
sum,  112  C  370 

statute  de  levy  on  personal  estate  applies  only 
to  execution  on  money  judgment,  not  of 
ejectment,  114  C  432 

—Levy  on  Real  Estate 
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administrator  cannot  compel  creditor  to  take 

lands  of  deceased  on  execution,  1   R  95 
agreement  to  give   time  is  not  admissible  to 

defeat  title  by  levy,  1  R  141 
levy  on  land  of  nonresident  after  default,  with- 
out   statutory    bond,    is    valid    as    against 

creditors,  1  R  177 
appraisers   must  be  freeholders   of  the  town, 

1  R  196 
if    debtor    choose    an    appraiser,    omission   to 

certify  a  demand  in  return,  will  not  vitiate 

levy,  1  R  241 
execution  obtained  by  feme  sole  may  be  levied 

after  marriage,  2  R  18 
and  she  may  then  appoint  an  appraiser,  2 

R  18 
life  estate  is  subject  to  be  taken  on,  2  R  329 
equity  of  redemption  may  be  taken  on,   1   D 

96 
levying  creditor  acquires  all  rights  of  a 

mortgagor,  1  D  96 

appraisers  must  be  indifferent  and  under  oath, 
1  D  109 

one  who  is  uncle  of  creditor's  wife  is  dis- 
qualified, 1  D  109 

levy  on  equity  of  redemption  in  one  of  two 
parcels ;  creditor  can  redeem  only  on  pay- 
ment of  the  whole  mortgage  debt,  2  D  149 

his   rights   are  not   varied   by   subsequent 

attachment,  when,  2  D  150 

abandonment  of  levy  on  realty  for  one  on 
chattels ;  re-levy  on  land ;  no  appraisal ; 
trespass,  2  D  317 

change  of  debtor's  title  pending  levy  does 
not  affect  creditor,  5  D  210 

levy  on  right  of  cotenant ;  creditor  becomes 
cotenant  in  his  place,  5  D  210 

effect  of  several  executions  levied  at  same 
time  on  same  land,  5  D  371 

creditors  may,  by  agreement,  hold  as  ten- 
ants in  common,  5  D  371 

under  an  appraisal  as  of  a  fee,  the  life  estate 
of  debtor  passes,  1  C  471 
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lew.  how  made  on  lands  held  in  common,  2 
C  246 

lew  on  equitv  of  redemption,  how  made,  3  C 
211 

appointment  of  other  appraisers  by  one  al- 
ready selected  by  creditor  is  no  disquali- 
fication, 3  C  411 

absence  of  part}-  from  State  dispenses  with  ne- 
cessity of  giving  him  notice  to  choose  an 
appraiser,  3  C  412 

not  legally  requisite  that  appraisers  should  ac- 
tually go  on  the  land,  3  C  412 

title  by,  not  defeated  by  knowledge  of  prior 
unacknowledged  deed,  3  C  412 

an  undivided  portion  of  dwelling  house  can- 
not be  set  out  on,  4  C  4S9 

not  invalid  because  undefined  personal  prop- 
erty was  included  in.  5  C  84 

valid  without  new  levy,  after  second  appraisal 
bona  fide  made,  5  C  125 

appointment  of  appraisers  is  not  in  the  na- 
ture of  a  contract,  5  C  361 

appraisal  of  land  levied  on  must  be  in  writing, 
5  C  403 

party  claiming  title  under,  must  show  com- 
pliance with  legal  requisites.  5  C  594 

lew-  bow  made  on  equity  of  redemption  ex- 
ceeding amount  of  execution,  5  C  595 

act  of  1825  validating  defective  levies,  held 
constitutional,  6  C  57 

consolidated  lew  by  several  creditors  agree- 
ing to  hold  in  common  is  valid  when,  6  C 
169 

levy  void  for  exaction  of  illegal  fees  by  of- 
ficer, 6  C  197 

to  gain  title  by,  the  statutory  requisites  must 
be  strictly  pursued.  7  C  231.  8  C  538 

appraisal  of  land  taken  on.  illegal  if  made  by 
tenant  of  one  part}-,  7  C  231 

when  agreement  of  parties  cannot  make  ap- 
praiser indifferent,  7  C  231 

title  bv.  invalid  where  land  double  the  value 
of  debt  is  set  off,  7  C  282 

lew  not  void  for  slight  excess :  de  minimis 
lex  non  curat  applies,  8  C  47.  9  C  545 

entire   levy   not   to   be   avoided   even   for 

important  excess,  8  C  47 

prerequisites  to  acquirement  of  title  bv,  8  C 
538 

levy  on  equity  of  redemption :  estate  of  credi- 
tor and  effect  on  the  debt.  9  C  153 

levying  creditors  cannot  foreclose  subsequent 
levying  creditors,  9  C  153 

lew  not  invalid  merely  because  quantity 
levied  upon  and  appraised  by  the  acre  was 
greater  than  that  set  off.  9  C  400 

how  made  where  the  land  varies  in  quality 
and  value,  9  C  400 

lew  valid   though  debtor   was   in  prison  and 

demand  was   made  at  his  house,  11   C   - 
levy    void    for    want    of   appraisal    of    incum- 
brance, 11  C  551 
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failure  to  appraise  value  of  life   interest 

in  one-third  part,  and  effect  on  debtor's  es- 
tate, 11  C  551 

not  invalidated  for  bona  fide  reappraisal  at 
the  instance  of  the  creditor,  13  C  10 

lew  may  be  made  on  realty,  though  sufficient 
personal  estate  has  been  attached,   13  C  21 

not  affected  by  improper  conduct  de  chattels 
levied  on  at  same  time,  13  C  22 

appraisers  are  disqualified  for  same  causes 
as  judges  would  be;  by  what  relationship 
to  one  part}-.  13  C  52 

levy,  how  made  on  equity  of  redemption  where 
mortgage  covers  several  tracts,  13  C  151 

levy  does  not  constitute  an  estoppel  as  to 
either  debtor  or  creditor,  13  C  571 

debtor's  interest  at  time  of  lew  passes,  17  C 
135 

record  notice  a  safe  guide  as  to  what  that 

interest  is,   17  C   136 

equitable  interests  in  realtv  are  subject,  17  C 
282 

effect  of  lew  on  undivided  share  in  equity  of 
redemption.  17  C  397 

remedv  for  too  great  a  lew  is  in  equitv-,  20  C 
193 

on  two  pieces  when  one  alone  is  sufficient, 

20  C  198 

equity  of  redemption  set  off;  fraudulent  mort- 
gage ;  levy  valid.  23  C  325 

title   subject   to   fraudulent  mortgage.   23 

C  325 

one  levying  subject  to  void  mortgage  may 
apply  to  equity  to  correct   levy,  23   C   325 

levying  creditor  bound  by  action  of  apprais- 
ers as  to  validity  and  amount  of  incum- 
brance. 26  C  247 

appraisers  presumed  to  have  valued  all  that 
could  pass,  29  C  417 

fixed  machinery  in  mill,  29  C  417 

schedule  need  not  be  made  of  each  sep- 
arate piece.  29  C  418  . 
lew  when  debtor  had  left  State  before  serv- 
ice, 33  C  393 
no  presumption  that  lew  on  real  rather  than 
personal   propertv  is   for  benefit  of  debtor, 
33  C  395 
whether  in  given  case  land  had  been  set  out 

is  a  question  of  law.  33  C  418 
widow's  dower  may  be  taken   for  her  debts, 
before  it  is  assigned.  42  C  375 

and    Probate    Court   should   assign   it   on 

creditor's  request,  42  C  376 
one  levying  knowingly  on  mortgaged  prem- 
ises acquires  no  priority  over  mortgage, 
though  mortgage  be  unrecorded,  45  C  224 
execution  cannot  be  levied  on  land  of  deceased 
debtor  upon  a  judgment  against  his  execu- 
tor or  administrator,  55  C   138 

authorities   and  law   reviewed,   55   C   140 

set-off  of  land  under ;  notice  to  debtor  that  his 
title  has  ceased,  64  C  1 
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no  levy  on  interest  of  obligee  in  bond  for 
deed  who  has  paid  nothing,  70  C  277 

in  levy  on  real  property,  statutes  must  be 
strictly  followed;  relating  back  to  date  of 
execution;  distinguished  from  levy  of  at- 
tachment, 70  C  348 

estate  in  land  to  be  taken  on  execution  at 
"true  value,"  71  C  155 

to  be  ascertained  by  estimate  of  three  dis- 
interested  freeholders,   71    C   155 

interest  acquired  by  levy  on  land,  75  C  566 

no  levy  on  mortgagee's  interest,  81  C  415 

where  defendant  dies  and  executor  cited  in, 
execution  should  be  restricted  to  property 
under  attachment,  88  C  100 

action  of  two  of  three  appraisers  appointed  to 
value  land  is  binding,   107  C  272 

nature  of  function  of  appraisers  of  real  es- 
tate, 107  C  275 

no  estate  in  land  can  be  taken  and  sold  un- 
less at  its  "true  value"  as  estimated  by  dis- 
interested freeholders ;  if  less  than  fee,  must 
be  of  such  character  that  its  value  can  be 
determined  with  reasonable  precision,  108 
C  347 

§  8.  Return  and  Record 

one  returnable  "according  to  law"  runs  to 
next  court  sixty  days  or  more  after  date, 
1  R  101 

failure  to  certify  a  demand,  of  no  avail  if 
debtor  chose  an  appraiser,  1  R  241 

what  return  of  oath  and  appointment  of  ap- 
praisers  is  sufficient,  2  R  435 

title  not  complete  until  return  is  made  and  re- 
corded in  full ;  doctrine  of  relation  back 
held  inapplicable,  5  D  162 

precise  time  of  record,  if  material,  is  provable 
by  parol,  5  D  162 

surplusage  in  return  will  not  vitiate  levy,  5  D 
372 

what  is  a  reasonable  time  for  return  is  a 
question  of  fact,  3  C  319 

the  return  is  the  usual  proof  that  justice  ap- 
pointed freeholders  and  swore  them,  3  C  411 

testimony  of  officer  not  admissible  to  change 
his  return  on  execution,  3  C  528 

return  on  execution  is  prima  facie  evidence  of 
the  facts  stated  therein,  but  not  conclusive, 
4  C  80,  424,  6  C  334,  15  C  36,  28  C  237 

return  must  give  location  of  land  and  its  de- 
scription by  metes  and  bounds ;  these  req- 
uisites are  indispensable,  4  C  101 

parol  evidence  admissible  to  explain  or 
change  return  made  by  officer,  4  C  356 

one  returnable  within  sixty  days  may  be 
altered  by  creditor  to  next  court,  5  C  171 

return  must  state  compliance  with  require- 
ments of  law,  5  C  404 

return  must  show  that  justice  appointing  ap- 
praiser is  resident,  6  C  57 
[Conn  Dig] — 61 


what  sufficient  to  show  that  personalty  could 
not  be  found ;  to  show  that  land  was  set 
off,  7  C  350 

certain  omissions  in,  held  not  fatal  defects,  7 
C  350 

averment  that  appraisers  were  duly  ap- 
pointed and  sworn,  implies  what,  7  C  350 
-held  irregular  in  form,  but   implying  all 


essentials,  7  C  350 

compliance  with  every  requisite  to  valid  levy 
must  appear  in  return,  either  expressly  or 
by  reasonable  construction,  7  C  365 

certificate  of  justice  de  appointment  of  ap- 
praisers need  not  be  recorded  with  return; 
nor  appraiser's   certificate,   8   C  286 

statement  in  return  that  "execution  and  his 
doings  he  caused  to  be"  recorded  in  the 
"records  of  land  in  town  of  C,"  held  equiv- 
alent to  averment  of  record  in  office  of 
town  clerk,  8  C  286 

relation  back  from  time  of  filing  return  to 
time  of  actual  levy,  8  C  539 

officer  may  amend  return  until  it  is  returned 
to  court,  9  C  208 

no  title  vests  in  creditor  until  execution  re- 
turned to  clerk  of  court,  9  C  208 

certainty  to  a  common  intent  is  all  that  is  re- 
quired in  return,  9  C  456,  10  C  307 

to   receive   reasonable   construction,   9    C 

456 

what  certificate  of  appraisers  is  sufficient,  9  C 
457 

need  not  specify  reasons  for  selling  elsewhere 
than  at  post,  10  C  297 

reasonable  certainty  in  officer's  return  is  all 
that  is  necessary,  10  C  307 

return  need  not  detail  expenses,  13  C  5 

word  "fees"  includes  expenses,  under  heal- 
ing act  of  1828,  13  C  9 

discussion  as  to  mode  of  computing  time  al- 
lowed for  return,  13  C  16 

execution  must  be  recorded  within  four 
months,  and  returned  to  court  in  reasonable 
time  thereafter,  13  C  17 

return  sufficiently  showing  that  justice  had 
the  right  to  appoint  appraisers,  13  C  51 

certificate  of  appraisers  incorporated  with  re- 
turn, to  be  treated  as  a  part  of  return,  13 
C52 

return  sufficiently  showing  that  all  appraisers 
were  inhabitants,  13  C  52 

return  need  not  state  that  execution  and  offi- 
cer's indorsements  have  been  recorded,  13 
C  579 

town  clerk's  certificate  proper  evidence  of 

that  fact,  13  C  580 

officer's  return  alone,  insufficient  to  transfer 
stock  sold  on,  14  C  99 

is  prima  facie  evidence  of  demand  on  execu- 
tion, 14  C  324 

bank  stock  levied  on,  how  described  in  re- 
turn, 17  C  259 
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officer  not  bound  to  defer  return  of  execution 

until  expiration  of  its  term,  27  C  488 
return,    where   levy    was   made    on    lands    of 

debtor  who  left   State  before  service,  must 

show  what,  33  C  393 
return    must    show   quantity    set   off   and    its 

appraised  value,  33  C  395 
return  held  to  have  sufficiently  complied  with 

requirement  that  officer  "set  out"  the  land, 

33  C  411 
return  must  state  acts  done  but  need  not  do 

so  with  technical  precision,  33  C  418 
officer's  return  held  sufficient  to  show  that  all 

appraisers   were   indifferent   freeholders,   49 

C46S 
agreement  between  attaching  and  other  credi- 
tors  to   sell   property   and   divide   proceeds 

pro  rata,  54  C  6 
held  agreement   superseded  the  statutory 

method  of  division,  54  C  7 
-officer   so   selling   and   dividing   property 


acts  unofficially  and  is  not  limited  to  statu- 
tory fees,  54  C  8 

return  of  writ  too  early ;  execution  still  legal 
unless  injurious,  55  C  157 

does  not  exonerate  bailee  unless  he  is  ac- 
tually prejudiced,  55  C  157 

return  irregular  in  form  but  good  in  sub- 
stance, upheld,  64  C  1 

necessary   to   perfect   title   of   purchaser ; 

his  rights  before  it  is  made,  70  C  348 

return  held  prima  facie  evidence  against  offi- 
cer of  original  defendant's  ownership,  99  C 
664 

where  officer's  return  did  not  state  that  serv- 
ice was  made  on  chief  clerk  instead  of  in- 
surance commissioner  who  was  absent,  in 
suit  against  foreign  insurance  company,  ex- 
ecution was  not  properly  served  under  stat- 
ute, 121  C  309 

§  9.  Stay  or  Supersedeas 

service  of  writ  of  error  is  no  supersedeas  of 
levy  begun,  2  D  370 

levy  not  vacated  by  bankruptcy,  36  C  580 

though  judgment  be  on  suit  brought  with- 
in four  months,  36  C  580 

attaching  creditor  has  sixty  days  from  judg- 
ment in  which  to  levy  on  goods,  36  C  582 

each   subsequent  creditor   has   same   time 

after  removal  of  next  preceding  incum- 
brance, 36  C  582 

p levy  while  preceding  lien  attaches  is  void, 

36  C  585 

where  first  writ  of  error  abates  by  act  of 
plaintiff  in  error,  second  writ  is  not  a  super- 
sedeas, 55  C  155 


writ  of  error  brought  for  delay  is  not  a  super- 
sedeas, 55  C  156 

issuance  where  notice  of  appeal  is  filed,  if 
judge  thinks  appeal  is  for  delay;  allow- 
ance of  appeal  thereafter,  72  C  444 

stay  of  execution  of  foreclosure  against  mort- 
gagor, 74  C  683 

execution  is  stayed  by  appeal,  not  by  pro- 
ceedings preparatory  thereto,  84  C  566 

provision  that  execution  must  be  taken  and  in 
sixty  days,  excluding  time  during  which 
its  issue  or  levy  "may  be  prevented  or 
stayed,"   construed,   97   C   387 

attempt  to  appeal  which  is  void  will  not  stay 
execution,  105  C  424 

two  weeks'  stay  of  execution  after  judgment 
applies  to  mandamus,  115  C  98 

writ  of  error  effects  a  supersedeas  and  stay 
of  execution  during  its  pendency  unless  de- 
fendant obtains  an  order  to  contrary,  116  C 
22 

order  may  be  made  by  judge  of  Supreme 

Court  if  there  is  no  probable  cause  for  al- 
lowance of  writ,  116  C  25 

stay  of  execution  is  not  necessary  incident  of 
appeal  or  writ  of  error,  119  C  222 

§  10.  Satisfaction 
See  also  Judgments  §  25 

payment  to  officer  and  indorsed  on,  after 
death  of  plaintiff,  is  a  bar  to  scire  facias 
by  administrator,  1  R  192 

remedy  where  execution  was  discharged,  or 
indorsed  as   satisfied  by  mistake,   1   R  454 

levy  on  body  is  no  satisfaction  of  judgment, 
3  C  221,  4  C  389 

voluntary  release  of  body  by  creditor  is  a  sat- 
isfaction of  the  debt,  4  C  441 

substitution  of  worthless  contract  is  no  dis- 
charge; levy  on  body,  31  C  512 

where  levy  on  realty  proves  fruitless,  debt  on 
judgment  will  lie,  45  C  197 

• where  land  levied  on  was  needed  to  pay 

debts  of  estate,  45  C  197 

execution   creditor   not   bound   to   appeal 

from  probate  order  de  such  sale,  45  C  198 

agreement  between  attaching  and  other  credi- 
tors to  sell  property  and  divide  proceeds 
pro  rata,  54  C  6 

held  agreement  superseded  the  statutory 

method  of  division,  54  C  7 
-party   receiving  amount  tendered   in   full 


held   precluded    from    getting    more,    54    C 
8 

■ officer   so   selling   and   dividing   property 

acts  unofficially  and  is  not  limited  to  statu- 
tory fees,  54  C  8 
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;  Executors  De  Son  Tort 
Executors 


See  also  Actions  §  5;  Estates  of  Deceased  Persons;  Limitation  of 
Actions  ;  Probate  Court  ;  Wills 


§  1.  In  General 

a  presumption  of  assets  arises  from  the  pay- 
ment of  debts  by  executor,  6  C  128 

debt  of  executor  is  not  extinguished  by  his 
appointment,  6  C  128 

executor  presumed  to  be  acting  as  such,  when 
acting  for  sole  benefit  of  estate,  11  C  356 

are  trustees  acting  for  benefit  of  all  interest- 
ed in  estate,  11  C  357;  see  4  C  549 

note  of,  to  testator  is  money  in  executor's 
hands,  when  due,  16  C  316 

purchaser  from  executor,  is  not  bound  to  see 
to  the  application  of  the  purchase  money, 
18  C  110 

circumstances  held  to  modify  rule,   18  C 

110 

administrator  derives  title  from  grant  of  ad- 
ministration, 32  C  316 

executor,  in  absence  of  statute,  from  will, 

32  C  316 

not  a  trustee  as  respects  place  of  taxing 
decedent's  property,  38  C  444 

as  devisee  in  fee  of  property  burdened  with 
payment  of  income,  executor  holds  in  his 
individual  capacity  as  well  as  executor,  51 
C  210 

personalty  vests  at  death  of  testator  in  his 
executor  or  administrator,  51  C  523 

as   agent  or   trustee   for   creditors,   heirs, 

or  legatees,  51  C  523 


— such  title  is  not  sufficient  in  equity  against 
one  who  has  equitable  title  and  possession, 
51  C  523 
-unless  needed  for  payments  of  debts,  51 


C  523 
-cannot   recover  personalty   merely  to   re- 


store it  again  to  same  person,  51  C  523 
are  trustees  for  creditors  and  heirs ;  on  sol- 
vent as  well  as  insolvent  estates,  52  C  144 

residence  of  executor  does  not  affect  situs  of 
personal  property  in  his  official  possession, 
58  C  233 

source  of  title  of  executors  and  administra- 
ors,  67  C  81,  186,  74  C  87,  90  C  568 

donee  not  estopped  to  claim  gift  as  her  own 
by  signing  receipt  as  administratrix,  70  C 
342 

power  given  to  coexecutors  to  construe  will 
survives,  73  C  106 

effect  of  change  of  executors  where  gift  is 
made  to  executor  in  trust,  73  C  123 

fiduciary  relationship  to  parties,  73  C  325, 
399,  76  C  660,  77  C  74 

where  deceased  has  converted  funds,  they  are 
bound  by  trust  in  executor's  hands,  78  C 
600 

letters  of  an  administrator  are  not  admissible 
to  constitute  a  new  promise  whereby  to  re- 
move bar  of  Statute  of  Limitations,  84  C  54 
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executor  or  administrator  means  sam: 

representative    or    personal    representative, 

84  C  324 
heir-at-law    can    protect    real    estate    against 

disseizor  though  there  is  an  administrator, 

84  C  5" 
principles  applicable  to  receivers  and  tn: 

in   insolvency,    and   the    steps    required   by 

law   to   settle   insolvent   estates,   are   appli- 
•      :. :—  :n:;:ra::r;    ::'   :r.;   '.v.r.t   ir:a:c; 
C  695 
vahdating  act  cures  defective   deed   made  by 

executor,  86  C  282 
title  of  personal  pror;r.;    if  in  the  executors, 

then  to  the  heirs.  90  C  561 
interpleader  cannot  be  brought  to  deter— :r.e 

who    is    to    receive    balance    ir.    Ezra  tor's 

hands  for  distribution,  91  C  444 
real  estate  owned  in  common;  effect  of  lease 

bv  executor   and  other  joint   owner.   93   C 

hold  technical  legal  title  only  for  purposes  of 
■ministration,  96  C  326 

hence  where  A  had  vested  remainder  in- 
terest in  a  fund  and  died  before  life  tenant, 
and  her  estate  was  fully  administered  with- 
out regard  to  it,  the  title  of  her  adn 
trator  might  be  disregarded  in  action  by 
her  heirs  to  obtain  fund,  96  C  326 

effect  of  transfer  of  property  into  t~: 

same  person  is  executor  and  trustee,  98  C 
0! 

gift  to  executors  eo  nomine  held  to  pass  an 
estate  in  fee,  99  C  604 

executor  or  administrator  is  fiduciary  of  cred- 
itor; i;    .-;'.:  as  beneficiaries,  103  C 

seeking  to  avoid  contract  between  them- 
fr'.ves  and  administrator  are  bound  to  as- 
sert their  rights  promptly,   104  C  271 

relation  between  administrator  and  heirs  one 
of  trust;  but  contract  between  them  onlv 
voidable  if  unfair,  104  C  271 

agreement  whereby  administrator  made  per- 
sonal loans  to  heirs  and  held  their  distribu- 
tive shares  as  securitv,  ht\d  valid,  MM  C 
271 

presumption    that    one    in    fiduciary    ca~ 
and   under   order   of   Probate    Court   acted 
within  his  authority,  1C5  C  _ 

presumption    that    executor    becomes    tn 
"■'•'•'     '"';      '■.:::•:;     a;     ::rrr.rr    a--;-     v:r:-.::.'.'.v 
;::-::•::.   !':   C  :: 

:tors  also  named  trustee,   not  to  be   re- 
rded  as  trustees  until  duties  as  exec: 
fully  performed,  106  C  602 

of  notes  to  one   executor  is   in  law 
to  both,  107  C  716 
Ebr  creditors  as  to  debts  and  for 
heirs,  109  C  5: 

where  they  made  conveyances  of  land  of 

-       ■  original 

grantor?    their  bars  and  de- 

ced  -s  take  title,  109  C  529 
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notice  of  nonpayment  of  negotiable  note  must 
be  sent  personal  representative  if  holder 
knew  of  indorser's  death.  111  C  626 

papa  \   note  as  "claim"  again; : 

tate  not  sufficient,  111  C  626 
fact  that  will  was  ir.  existence  when  adminis- 
appointed   held  not   established, 
114  C  .: 
and  if  it  should  be  proved,  would  not  af- 
fect :  nr's  acts  done  in  good  faith, 
114  C  539 

legal  title  to  personal  propertv  until  dis- 
tribution, 115  C  127 

life  estate  does  not  come  intc  £  admin- 

:;:rator  of  life  tenant  123  C  350 
so  as  to  it  statute  de  administrator  liqui- 
dating taxes  does  not  apply,  123  C  348 

;:itute  regulating  fees  of  fidu- 
ciar  '.uding    trustees;    matter    wholly 

-etion  of  appropriate  court   124 
C  472 

at  death  of  intestate,  real  property  vests  at 
once  in  heirs :  administrator  does  not  have 
title,  though  it  may  be  brought  within  scope 
of  administration  so  far  as  necessarv.  127 
C  168 

§  2.  Appointment  Removal  and  Tenure  in 
Office 

administration  granted  to  daughter  in  prefer- 
ence to  grandson,  1  R  52 

letters  of  administration  granted  in  another 
State  are  inoperative  here,  3  D  88 

so  also  are  letters  testamentary,  3  D  305 

executor  of  nonresident  executor  is  not  exec- 
utor of  first  testator.  4  D  96 

without   :?.kine  out  letters  in  this   State, 

4  D  96 

renunciation  of  trust  bv  executor  mav  be  im- 
plied by  act*.  16  C  297.  49  C  411  " 

where  appointee,  being  judge  of  probate, 

allowed  will  to  be  proved  before  him.  16 
C  298 

form  of  letters  where  intestate  died  in  terri- 
tory set  off  to  another  district  before  ad- 
-ation  was  granted.   19  C  5% 

one  d  ;  to  act  ought  to  inform  Probate 

Court  in  writing.  27  C  :  - 

but  fact  of  refusal  may  be  proved  or  in- 
ferred by  any  proper  evidence.  27  C  52 

exec.  in  executm   is  executor  of  orig- 

inal testator.  51  C  259 

mere  record  of  disqualification  of  administra- 
tor is  no  revocation  of  his  appointmer- 

c  ::~ 

petition  for  removal  of  administrator;  equiv- 
alent averments  of  exposure  to  injurv.  40 
C  288 

sufficient  averments  to  support  finding  of 

noncor  -  orders.  40  C  288 

-substantial  finding  that  estate  had  assets. 


held  equ  40  C  288 


possession  of  estate,  neglect  of  duties  and 
failure  to  file  inventory  for  more  than  a 
year,  held  to  justify  removal,  40  C  290 

on  refusal  of  executor,  Probate  Court  may 
commit  administration  with  will  annexed  to 
widow  or  next  of  kin,  49  C  411 

does  not  apply  to  case  of  nonresident  tes- 
tator having  estate  in  this  State,  49  C  411 

delay  in  relative  of  deceased  to  take  out  let- 
ters may  be  negligence,  56  C  175 

a  testator  may  appoint  an  executor  through 
an  agent,  56  C  208 

such  agent  may  be  pointed  out  by  name 

or  other  certain  identification,   56  C  208 

statute  de  appointment  held  changed  by  §  549, 
Rev.  1888,  61  C  425 

all  persons  mentally  capable  of  executing  the 
trust  and  not  specially  disqualified  might 
be  appointed  at  common  law,  61  C  426 

where  testator  appoints  an  executor  out 

of  a  class  recognized  as  capable  by  common 
law  or  statute,  the  Probate  Court  cannot 
reject  such  appointment,  61  C  426 

except   in  cases  where  the  law  has   spe- 
cially so  provided,  61  C  426 

want  of  integrity  or  of  business  experience 
held  not  sufficient  ground  for  rejection  of 
executor  named  in  will,   61   C  426 

refusal  to  accept  appointment  by  will  may  be 
implied,  61  C  428 

words  "incapable  to  accept  the  trust"  in  stat- 
ute are  for  what  purpose  and  intent,  61  C 
428 

previous  provisions  of  the  statute  and  the 

powers  of  the   Probate   Court  under  them, 
reviewed,  61  C  428 
-prior  to  1885  the  law,  and  not  the  Pro- 


bate Court,  determined  who  should  be  ap- 
pointed, 61  C  430 

duty  of  Probate  Court  to  pass  upon  reasons 
alleged  for  granting  administration  after 
ten  years  from  decedent's  death,  61   C  448 

should   be    denied    if   application   has    no 

foundation,  or  the  appointment  would  not 
avail  petitioners,  61  C  449 

statute  de  removal  of  executor  failing  to  settle 
estate,  63  C  307 

executor  becomes  such  on  death  of  testator, 
67  C  88 

administrator  has  no  right  until  inven- 
tory, 67  C  455 

approval  of  executor  entitles  him  to  sole  ad- 
ministration ;  administrator  c.  t.  a.  should 
not  be  appointed,  67  C  181 

change  of  capacity  to  that  of  trustee  or  guard- 
ian, 73  C  443,  75  C  416,  77  C  74,  711,  80  C 
111 

foreign  corporation  not  capable  of  acting,  74 

C  625,  92  C  649 
power  of  testator  to  name  executor ;  duty  of 

Probate  Court,  74  C  626 
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can  be  appointed  over  nonresident's  property 
in   the   district;    what   constitutes   property, 
76  C  118 
appointment  to  collect  note,  76  C  378 
ought  not  to  be  appointed  where  it  would  be 
of  no  avail,  76  C  381 

court  of  testator's  domicil  determines  who 
shall  be  executor,  81   C  681 

appointment  of  person  named  in  will  can 

be  refused  by  our  court,  81  C  681 

death  of  plaintiff,  after  judgment,  requires 
defendant  to  have  an  administrator  appoint- 
ed in  order  to  appeal,  82  C  208 

apparent  claim  in  favor  of  decedent,  grounds 
for  appointing  administrator,  83  C  235 

decree  appointing  administrator  of  alleged 
testamentary  distributee  not  open  to  attack 
on  appeal  from  order  of  distribution,  83  C 
235 

administrator  of  an  estate  not  entitled  to  no- 
tice of  appointment  of  an  administrator  on 
estate  of  a  legatee,  84  C  324 

removal  of  an  executor  not  open  to  collateral 
attack  for  irregularities,  86  C  282 

when  executor  is  also  named  as  trustee,  after 
settling  the  estate,  funds  go  to  him  at  once 
in  that  capacity,  86  C  402 

administrator  of  estate  of  person  supposed  to 
be  dead  cannot  attack  jurisdiction  of  Pro- 
bate Court  to  appoint  him ;  notice  neces- 
sary, 88  C  423 

corporation  under  common  law  can  be  execu- 
tor or  administrator,  92  C  649 

under  act  of  1903,  Probate  Court  cannot  ap- 
point foreign  trust  company  administrator, 
92  C  649 

foreign    trust    company,    named    in    will, 

can  be  appointed  executor,  92  C  649 

administration  is  granted  to  next  of  kin,  but 
if  objection  is  made,  need  not  be  given  an 
heir  in  a  distant  State,  93  C  39 

national  bank  may  act  as  either,  94  C  648 

where  same  person  is  appointed  executor  and 
trustee,  filing  a  final  account  before  a  de- 
falcation, which  is  subsequently  approved, 
does  not  make  him  thereafter  holder  of 
funds  as  trustee,  105  C  230 

presumption    of   change   of   capacities    on 

virtual  completion  of  duties  as  executor  is 
rebuttable,  105  C  230 

no  change  where  facts  show  he  continued 

dealing  with  funds  as  executor  and  no  part 
was  identifiable  as  trust  fund,  105  C  230 

finding  that  he  still  held  funds  as  execu- 


tor, when  reviewable,  105  C  235 

power  of  removal  designed  to  protect  estate, 
not  punish  improper  action  of  administra- 
tor, 107  C  536 

exercise   in   discretion   of   Probate   Court, 

not  disturbed  in  absence  of  abuse,  107  C  536 

though   conduct    reprehensible,    refusal   to 


remove  sustained  where  errors  finally  cor- 
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rected  and  no  good  would  be  served  by  re- 
moval, 107  C  536 
one   absent   from  home   and   unheard  of  for 
sever,  years  presumed  to  be  dead,  for  pur- 
poses of  administration  of  his  estate,  108  C 

cause  of  action  for  wrongful  death  under 
New  York  law  as  property  here,  justifying 
appointment  of  administrator,  108  C  436 

function  of  Probate  Court  where  appli- 
cation made  on  basis  of  existing  chrse  in 
action,  108  C  448 

Probate  Court  has  authority  to  revoke  letters 
of  administration  if  it  develops  that  will 
was  in  existence,  114  C  539 

but   acts    of  administrator  in  good   faith 

not  affected,  114  C  539 

Probate  Court  admitted  will  and  removed  A, 
previously  appointed,  as  administrator;  held 
A  had  no  interest  which  entitled  him  to 
appeal,  117  C  201 

petition  for  removal  of  trustee  who  as  execu- 
tor and  trustee  had  made  ana  ren.ev.  e :  : :  ; 
to  take  up  margin  accounts  of  testator  and 
protected  loan  of  third  party  which  testator 
had  secured  with  collateral,  117  C  573 

as  all  acts  were  done  in  good  faith,  with 

approval  of  Probate  Court  and  to  avoid 
selling  securities  at  depreciated  prices  tes- 
tator had  intended  as  permanent  invest- 
ments, held  no  cause  for  removal.  117  C 
573 

and  petitioners  foreclosed  from  objecting 

to  acts  of  executor  by  not  appealing  from 
approval  of  final  account  of  which  they  had 
notice.   117  C  57 

§  3.  Inventory  and  Appraisal 

not  to  be  rejected  for  containing  property  the 
title  to  which  is  disputed,  K  103 

derision   of   Probate   Court  cannot  affect 

the  legal  title  to  same,  K  103 

creditor's  remedy  for  refusal  to  inventory 
newly  discovered  estate,  K  391 

order  of  sale,  return,  and  account  is  not  evi- 
dence of  inventor}"  made,  1  D 

administrator's  duty  to  inventory  estate  fraud- 
ulent! v  conveved  bv  intestate.  3  C  294.  11  C 
288.  52  C  439 

to   inventorv   estate  of   every  description, 

9  C  m 

omission  of  executors  to  file  inventor}-,  evi- 
dence that  estate  is  sufficient  to  pay  all  leg- 
acies, 7  C 

administrator  is  not  liable  on  bond  for  non- 
inventory  of  estate  fraudulently  conveyed 
by    intestatr  s    his   knowledge   of   the 

fraud  be  shown,  8  C  108 

dutv  of  Probate  Court  as  to  inventories.  9  C 

assignment  in  trust  to  creditor  is  how  inven- 
toried, 9  C  473 
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claim   of   indemnity  by   surety   is   not   inven- 
toried as  assets,  unless  debt  has  been  paid, 
11  C  289 
claim  on  consideration  of  void  contract  is  not 

to  be  inventoried  as  assets.  11  C  289 
real  and  personal  estate  to  be  inventoried,  12 

C  35 
a  a  ~.ini  strata  need  not  inventory  foreign  judg- 
ment here,  19  C  248 
usual  practice  where  open  and  unsettled  ac- 
counts. 21  C  243 
damages  for  failure  to  inventory  is  full  value 
of  property  omitted,  unless  estate  loses  less, 
32  C  530 
additional   inventory   to  be   made   on   finding 

more  property.  52  C  558 
making  a  :u'.'.  and  ;:::■;::  inventory  if  a  most 
important  duty,  32  C  553 

for  neglect  executor  is  liable  on  his  bond, 

32  C  561 
where  intestate  fraudulently  conveyed  estate, 
administrator  should  inventory  and  recover 
property  so  conveyed,  if  necessary  for  pay- 
ment of  debts.  52  C  439 
it  is  the  duty  of  the  administrator  to  make  an 
inventory  of  all  property  of  decedent  which 
comes  to  his  knowledge,  60  C  479 

it  is  not  his  duty  to  inventory  property 

not  owned  by  the  estate.  60  C  480 

administrator    is    liable    on    his    probate 

bond  for  wilful  neglect,  for  such  damages 
as  are  equitablv  due  to  anyone  aggrieved, 
60  C  480 

not  liable  except  for  such  damages  as  the 

person  interested  has  sustained,  60  C  480 
remedy  under   statute   for   failure   to   file  in- 
ventor}' is  not  exclusive,  60  C 
nature  and  purpose.  57  C  455,  77  C  655,  657 
statutory  penalty  for  failure  to  file;  when  ex- 
cused. 76  C  555 

power  of  General  Assembly  to  repeal  so 

as  to  affect  pending  actions.  78  C  423 
court  may  order  additional   inventory  to  in- 
clude  personal   property  outside  the   State. 
77  C  644,  657 
right  of  state  treasurer  to  apply  for  inventory- 
as   fixing   inheritance   tax;    court   may   de- 
cline, if  not  accompanied  by  appraisal.  77  C 
657 
one   who    claims    existence    of    uninventoried 
assets  assumes  burden  of  proof  whether  on 
appeal  from  final  account  or  not,  84  C  659 
executor    should    inventor}-    property    fraudu- 
lently  conveyed   or   conveyed   by   an   unre- 
corded deed  if  it  is  needed  to  pay  deb: 
C  694 
all  necessary  steps  should  be  taken  to  ap- 
propriate it.  85  C  694 
inventor}-    should    include    personal    property 
wherever  situated  and  real  estate  in   State 
of  domicil.  110  C  36 

not  that  situated  elsewhere.  110  C  36 

is  basis  of  distribution,  110  C  36 


inventory  may  contain  property  claimed  to 
have  belonged  to  deceased  when  circum- 
stances of  title  are  doubtful,  118  C  46 

acceptance   of   inventory   not  adjudication 

of  title,  118  C  46 

so  far  represents  creditors  that  it  is  his  duty 
to  inventory  property  conveyed  by  decedent 
in  fraud  of  them  and  to  institute  proceed- 
ings to  appropriate  it,  122  C  562 

§  4.  Accounts 

§  5. In  General 

allowance  of  sum  in  gross  is  improper,  4  D 
140,  30  C  208 

decree  allowing  account  is  not  impeachable 
in  an  action  on  probate  bond,  4  D  221 

Probate  Court  has  jurisdiction  of  every  item 
of  account,  8  C  90,  16  C  310 

oath  to  account  necessary,  8  C  424 

duty  to  settle  executor's  account  on  equity 
basis;  Probate  Court  may  call  executors  to 
account,  9  C  198 

executor  may  be  made  to  account  for  avails 
of  land  sold,  13  C  506 

nonpayment  to  heirs  of  balance  over  debts 
shown  on  settlement,  breach  of  bond,  15  C 
123 

every  sum  collected  and  not  inventoried 
should  be  listed  and  filed  with  court;  also 
every  debt  paid,  21  C  243 

appeal  lies  from  order  accepting  account,  if 
whole  amount  collected  is  not  included,  21 
C  243 

by  remainderman  after  delivery  of  estate 

to  life  tenant,  21  C  244 

proper   remedy   is   by  appeal  and  not  by 

suit  on  bond,  21  C  244 

nonappraisal  of  articles  in  supplemental  inven- 
tory, sold  and  included  in  account  at  their 
first  value,  is  no  ground  of  appeal ;  proper 
remedy  is  on  bond,  21  C  555 

court  may  include  ascertained  future  disburse- 
ments in  the  account,  21  C  555 

allowance  to  administrator  of  debt  due  for 
which  he  had  become  personally  responsi- 
ble, approved,  21  C  585 

administrator  liable  only  individually  for 
debts  contracted  in  settlement  of  estate,  26  C 
184 

unnecessary  expenses  are  not  allowable 
items  of  account,  27  C  237 

nor  those  arising  from  violation  of  offi- 
cial duty,  27  C  237 
-aliter,  if  honestly  and  reasonably  incurred 
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if  unreversed,  is  conclusive  as  to  his  hav- 


though  proving  unnecessary,  27  C  238 

effect  on  legatees  of  erroneous  items  allowed, 
27  C  535 

every  item  received  and  expended  should  be 
entered,  34  C  303 

previous  errors  may  be  corrected  in  final  ac- 
count, 35  C  122,  49  C  534 

probate  decree  settling  account  of  executor  is 
not  conclusive  as  to  his  liability,  36  C  186 


ing  balance  in  hand,  36  C  186 

equity  powers  of  Probate  Court  are  sufficient 
to  correct  mistakes  in  account,  36  C  187 

application   for   correction   may   be  made 

at  any  stage,  36  C  187 

executor's  account  can  be  settled  only  in  Pro- 
bate Court;  cannot  be  settled  in  Superior 
Court,  in  suit  on  bond,  36  C  294 

decree  of  Probate  Court  settling  an  adminis- 
tration account  cannot  be  attacked  collat- 
erally except  for  fraud ;  evidence  not  ad- 
missible to  show  items  allowed  in  account 
ought  not  to  have  been  allowed,  39  C  523 

Probate  Court  alone  has  jurisdiction  of  set- 
tlement of  accounts  of  administrator  and  ex- 
ecutor, 43  C  67 

aliter,   in  case  of  guardian's  account,   43 

C  67 
-trustees   stand  on   different  ground   from 


executor  and  administrator,  45  C  122 

a  credit  of  entire  amount  of  claims  allowed 
held,  under  the  facts,  not  to  mean  that  they 
were  actually  paid,  49  C  426 

but  rather  a  means  of  information  as  to 

amount    required   to   be    raised   by   sale   of 
realty,  49  C  426 

executor  cannot,  as  creditor  of  life  legatee  of 
income,  pay  to  himself  a  note  given  to  him 
by  such  legatee  in  consideration  of  his 
signing  composition  agreement,  49  C  532 

such  being  a  private  advantage  not  ac- 
corded other  creditors,  49  C  533 

cannot  pay  himself  an  old  and  invalid  debt 
due  from  legatee  of  income,  where  executor 
is  by  will  invested  with  a  discretion  as  to 
the  payment  of  such  income,  49  C  533 

such   payment   violates   rule   that   trustee 

shall    derive    no    personal    advantage    from 
trust  fund,  49  C  534 

money  loaned  by  executor  to  legatee  of  in- 
come for  uses  of  the  trust  is  properly 
charged  to  income,  49  C  535 

a  party  aggrieved  by  an  account  not  final 
need  not  appeal,  but  may  await  its  cor- 
rection in  final  account,  49  C  536 

but  if  appealed  from,  all  objections  must 

then  be  made,  49  C  536 

failure  to  object  to  an  item  is  a  waiver 

as  to  such  item,  49  C  536 

certain  items  held  to  have  no  place,  strictly 
speaking,  in  account,  but  rather  to  be 
charges  against  the  legatee  in  favor  of 
trustee,  49  C  536 

executor  liable  for  interest  on  personal  claim 
paid  to  himself,  but  subsequently  disal- 
lowed, 49  C  537 

■ interest    charged    on    such    amount    after 

one  year  from  testator's  death  is  reasonable, 
49  C  537 
-during    litigation    of    claim   is    liable    for 


simple    interest,    and    thereafter    for    com- 
pound interest,  49  C  538 
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interest   to   be    at    legal    rate    each   year, 

varying  with  the  statute  law,  49  C  538 

it  will  be  presumed  the  executor  realized 

profits  equal  to  such  interest,  49  C  538 

■ especially  when  executor  fails  to  account 

for  the  profits  as  such,  49  C  538 
executor  liable  for  interest  on  income  of  trust 
fund  from  time  he   received  income,  49  C 
538 

where  trust  had  terminated  and  the  fund 

itself  was  payable  over,  49  C  539 
account  should  separate  principal  and  income, 

51  C  210 
Supreme  Court  may  explain  and  revise  with- 
out reversing  decree,  54  C  229 
legatee  entitled  to  money  is  not  bound  to  re- 
ceive stocks  or  bonds  as  cash,  56  C  18 

item   in   account   crediting   executor   with 

payment  of  cash  held  properly  disallowed, 
56  C  18 
acceptance   of   partial   account   does   not   pre- 
clude objections  to  same  on  final  account- 
ing,  specially  in  absence  of  notice  to  par- 
ties, 56  C  20 
where  certain  claims  are  stated  as  uncollecti- 
ble the  approval  of  the  court  is  merely  a 
justification    of    executors;    does    not    dis- 
charge debtor  from  liability,  62  C  221 
■ if    afterwards    collectible    court   may    ap- 
point administrator  de  bonis  non,  62  C  222 
account  of  personal   property  to  be  made  at 

domicil  of  owner,  67  C  24 
executor  of  guardian  to  settle  his  account  in 

Probate  Court,  69  C  257 
Probate  Court  cannot,  in  passing  on  accounts, 
adjudicate    equitable    right   to   have   certain 
improper   payments   made   by   executrix    set 
off  against  her  share  in  estate,  69  C  701 
where   executor   or   administrator   dies  before 
completing  or  accounting  for  his   trust  his 
personal   representative  must   settle  the  ac- 
count in  Probate  Court,  70  C  375 
mutual    distribution   does    not   oust    court    of 

jurisdiction  to  pass  on  account,  72  C  555 
necessity  of  notice  to  parties,  77  C  70 
acceptance  of  final  account  as  ending  admin- 
istration, 77  C  374,  78  C  517  _ 
effect  of  account  charging  administrator  who 
has  been  appointed  guardian  of  distributees 
with  amount  of  their  share,  80  C  111 
account  to  be  read  in  connection  with  inven- 
tory ;  "To  cash  from  estate  of  S,  represent- 
ing    accrued     interest    on     Savings     Bank 
books,"  sufficient  statement,  80  C  620 
where  share  in  net  income  of  fund  is  given 
for   life,    account   should   separate   principal 
and  income  items,  81   C  510 
whether  a  statement  by  an  administrator  or 
executor   in  his   account  can  be  held  as   a 
promise   to   his   personal   creditors,   quaere, 
84  C  137 
correction   of   final   account  to   include   prop- 
erty omitted  from  inventory,  84  C  659 
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interest  on  time  loan  secured  by  collateral  ac- 
cruing before  testator's  death  is  a  charge 
on  principal,  98  C  375 

accruing  thereafter  is  a  charge  on  income, 

98  C  375 
conclusion    that    sums    awarded    to    executors 
were    "just,    reasonable    and    proper,"    held 
reviewable,  98  C  379 

but  unless  illegal,  illogical,  or  inconsistent 

with  subordinate  facts,  it  is  final,  98  C  379 
payment  by  administrator  to  third  person  at 
request  of  sole  distributee,  99  C  176 

available   to  administrator  upon  his   final 

account  with  estate,  99  C  176 
Probate     Court     may     incidentally     pass     on 
claims  against  estate  in  passing  on  account 
or  application  for  leave  to  sell  land  or  for 
the  approval  of  a  compromise,   103   C  226 

■ may  refuse  to  accept  final   account  until 

admitted  liability  is  discharged,  103  C  226 
upon  appeal  from  acceptance  of  administra- 
tor's account,  rights  of  heirs  under  contract 
with  him  cannot  be  considered,  104  C  271 
filing  and  acceptance  of  final  account  does  not 
terminate  liability  on  bond  given  on  order 
to  sell  lands,  as  that  covers  proper  distribu- 
tion of  money,  105  C  230 

nor  is  it  conclusive  of  change  of  capacity 

by  executor  to  trustee,  105  C  230 
as   executor   may   pay    claims    with   his    own 
money  and  later  reimburse  himself,  he  may 
credit  all  claims  paid  though  it  appears  he 
took  latter  course,  105  C  239 
conduct  of  sale  may  be  questioned  by  objec- 
tion to  account,  105  C  685 
estate  of  decedent  within  jurisdiction  of  dom- 
icil excludes  real  estate  outside  State,   110 
C  36 
but    includes    personal     property    every- 
where, 110  C  36 
accounting   necessary  before   partial  distribu- 
tion, 110  C  658 
account  can  be  ordered  at  any  time,  110   C 

662 
final  distribution  should  not  be  made  un- 
til final  account  filed  and  accepted;  function 
of  such  an  account,  110  C  662 
approval  of  administrator's  fees  and  expenses 
in  account  not  final  and  of  which  notice  not 
given,  does  not  finally  adjudicate  them,  114 
C  692 
purpose  of  account  is  to  inform  court  and  all 
interested  as  to  condition  of  estate;   effect 
of  acceptance  of  account ;  crediting  executor 
with  uncollectible  claim,  116  C  58 
acceptance  of  account  crediting  executor  with 
amount  of  note  which  he  agreed  to  extend 
held  not  an  approval  of  agreement  and  an 
attempt  to  disallow  the  agreement  was  im- 
proper, 116  C  58 
omission  from  final  account  of  a  claimed  in- 
debtedness to  decedent  as  an  asset  is  proper 
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matter  to  consider  in  connection  with  its  ac- 
ceptance, 116  C  64 

beneficiaries  foreclosed  from  objecting  to  acts 
of  executors  in  making  loans  to  take  up 
margin  accounts,  etc.,  by  failing  to  appeal 
from  approval  of  final  account  of  which 
they  had  notice,  117  C  573 

decree  accepting  account  and  distribution 
could  not  conclusively  determine  title  to 
property  against  person  not  a  party,  118  C 
46 

extent  to  which  Superior  Court  may  pass  on 
account,  122  C  64 

administrator  who  pays  certain  claims  in  full 
before  final  settlement  of  estate  does  so  at 
own  risk,  if  estate  later  proves  insolvent, 
of  having  to  make  good  to  other  creditors, 
122  C  76 

where  original  administrator  settles  es- 
tate, liability  can  be  easily  enforced,  122  C 
76 

where  administrator  is  removed  question 


of   allowing    his    account    arises;    judgment 
allowing  it  cannot  be  interim,  122  C  77 
-amount  paid  by  administratrix  should  be 


credited  her  and  account  allowed  as  final 
except  as  regards  duty  of  administratrix  to 
account  for  any  sum  she  may  ultimately  be 
liable  to  restore,  122  C  77 

determination  of  whether  credit  should  be 
allowed  administratrix  for  continuing  al- 
lowance paid  herself  as  widow  when  pro- 
bate order  authorizing  it  had  not  been  re- 
scinded, 122  C  78 

to  be  available  to  executor  in  suit  on  probate 
bond,  credits  for  payments  made  creditors, 
legatees  and  for  administration  expenses 
must  have  been  authenticated  by  Probate 
Court  through  settlement  there  of  executor's 
account  or  on  appeal  from  action  of  that 
court,  124  C  112 

it  is  within  power  of  Superior  Court  in 

exercise  of  discretion  to  continue  case  until 
executor  has  opportunity  to  obtain  such  a 
settlement  of  account,  124  C  112 

where  executor  or  administrator  presents  an 
account,  the  burden  is  on  him  to  prove  facts 
involved  in  it,  and  if  he  fails  as  to  any  issue, 
it  must  be  found  against  him,  124  C  222 

if  he  fails  to  justify  allowance  of  claimed 

credits  they  must  be  disallowed,  124  C  222 
-function    of    Superior    Court    on    appeal 


from  disallowance,  see  Probate  Court  §  10 

allowance  of  account  of  executor  or  adminis- 
trator of  deceased  life  tenant  trustee,  not 
appealed  from,  determinative  of  rights  be- 
tween trustee,  his  estate  and  beneficiaries, 
124  C  416 

where,  however,  such  account  stated  facts 

regarding  use  of  fund  and  property  he 
found  remaining  in  trust,  allowance  ex- 
tended no  further  than  to  confirm  accuracy 


of  statement  and  funds  in  hands  of  trustee 
at  her  death,   124  C  417 
— matter   of   improper   investments   not   de- 
termined,  124  C  417 
-so  where  trustee  had  power  of  appoint- 


ment over  estate  of  original  testator,   sim- 
ilar account  by   administrator   of  testator's 
estate    did    not    determine    issue    as    to   le- 
gality of  investments,  124  C  417 
-surety   on   trustee's   bond   liable   for   loss 


due  to  improper  investments,  124  C  417 
estate  of  deceased  person  consists  of  property 
derived  from  him  which  it  is  duty  of  ex- 
ecutor or  administrator  to  inventory  and  for 
which  he  must  account,  129  C  576 

fraudulent  deposit  in  name  of  estate  did 

not  become  assets  of  it,  there  was  no  obli- 
gation on  innocent  coexecutor  to  account 
and  it  did  not  enrich  estate,  129  C  576 

§  6.  Expenses  of  Administration 

accountable  for  rents  and  profits  of  insolvent 
estate,  1  R  182 

not  dependent  for  remuneration  on  final  es- 
tablishment of  will,  8  C  263 

allowance  of  sum  expended  in  repairing  house, 
when  proper,  21  C  241 

services  rendered  to  administrator  in  settle- 
ment of  estate,  are  no  charge  against  es- 
tate, 28  C  415 

expenses  of  administration  are  personal 
charges  against  executors,  28  C  550 

cost  of  tombstone  is  a  proper  funeral  charge,  30 
C  209 

executor  cannot  charge  for  services  and  ex- 
penses of  litigation  where  controversy  is 
between  himself  personally  and  the  estate, 
and  is  decided  against  him,  49  C  530 

may  do  so  where  he  has  no  personal  in- 
terest in  litigation,  49  C  530 

where  interested  personally  in  some  ques- 


tions and  not  in  others,  an  equitable  appor- 
tionment  of   the   expenses   is   proper,   49   C 
530 
-there  is  and  can  be  in  such  cases  no  rule 


that  will  do  exact  justice,  49  C  530 

husband  as  executor  cannot  charge  funeral 
expenses  against  estate  of  deceased  wife,  52 
C  426 

expense  incurred  in  contest  over  two  wills  of 
decedent,  both  being  disallowed,  held  not 
a  legal  claim  against  estate,  53  C  116 

expenses  of  suit  against  administrator  to  re- 
cover property  of  estate,  and  suit  for  con- 
struction of  will,  held  properly  allowed 
against  estate,  55  C  243 

expenses  incurred  by ;  question  of  repayment 
is  for  Probate  Court,  58  C  204 

most   of   the   personal    obligations    contracted 
by,   are  proper   charges   against  the   estate, 
60  C  75 
-but   they   are   none   the   less   the    private 


debts  of  such  representative,  60  C  75 
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percentage  charge  by  administrator  upheld; 
allowance  of  lump  sum  for  "travelling  ex- 
penses," 73  C  638 

expenditures  allowable  where  executrix  is  life 
tenant,  with  power  of  disposal ;  where  she 
defends  proceedings  brought  against  her  by 
remaindermen,  80  C  402 

succession  taxes  assessed  against  net  value 
paid  out  of  the  principal,  81  C  510 

local  taxes  on  real  estate  payable  out  of 

income,  81   C  510 

any  expenditure  arising  from  operation  of 
law  which  is  a  charge  against  or  must  be 
paid  out  of  the  estate  is  an  administration 
expense ;  federal  and  state  taxes,  92  C  502 

annuitants  whose  annuities  are  not  jeopardized 
by  claims  of  trustees  for  services  cannot 
oppose  them  or  recover  expenses  for  doing 
so,  93  C  590 

what  is  meant  by  "reasonable  compensation" ; 
relevant  considerations,  98  C  379 

unitary   compensation   for   several   execu- 
tors, not  adopted  in  this  State,  98  C  384 
-awards   of   from   $30,000   to   $135,000,   to 


each  of  five  executors,  held  reasonable,  98 
C  382 

immediate  expenses  of  sale  of  land  are  charge- 
able   against    proceeds,    not   general   assets, 

105  C  238 

right  of  executors  to  credit  charges  incurred, 

106  C  602 

though  incurred  unnecessarily  and  in  mis- 
taken judgment,  allowable  if  he  acted  rea- 
sonably and  in  good  faith,  106  C  613 

not  allowed  if  result  of  misconduct  or  in 

violation  of  law,  106  C  613 

right    to   allowance    where    paid   without 


suit   under    statute   permitting    creditors   to 

come  directly  on  assets  of  estate,  106  C  602 

— right  to  allowance  where  he  has  advanced 

or  borrowed  money,  106  C  602 

-right    to    allowance    where    he    has    paid 


charge  against  which  Statute  of  Limitations 
has  run,  106  C  602 

creditor  of  executor  who  has  been  paid  in 
full  not  obligated  to  turn  back  anything  to 
equalize  amount  received  by  creditors  in 
case  of  deficiency  of  assets,  106  C  604 

ordinarily  charges  have  precedence  over  claim 
but  not  where  incurred  in  conducting  busi- 
ness solely  for  benefit  of  heirs  and  devisees, 
106  C  620 

marshalling  as  between  these  two  classes, 

charges  and  claims,  where  right  of  latter  to 
come  on   lands  has  been  barred  bv  laches, 

106  C  602 

administrator  may  be  entitled  to  credit  for  un- 
authorized payments  made  to  or  at  direction 
of   distributees   if   no   one   injured   therebv, 

107  C  535 

expenses  of  administrator  in  conducting  busi- 
ness   under    directions    in    will    may    under 
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statute  be  enforced  by  action  against  funds 
of  estate,  114  C  692 

but    administrator    may    voluntarily    pay 

them  if  proper  charges,  114  C  692 

and  this   latter   course   is   preferable,    114 

C  692 

statute  makes  executors  and  administrators 
personally  liable  for  tax  and  imposes  duty 
to  retain  enough  to  pay  it,  or  in  case  of 
specific  legacy  to  collect  tax  from  trans- 
ferees, 116  C  450 

determination  of  credits  to  be  allowed  admin- 
istratrix for  collateral  and  money  advanced 
and  interest  paid  on  bank  loan  of  decedent, 
122  C  64 

under  statute,  taxes  on  transfers  are  payable 
primarily  by  executor  or  administrator  with 
right  to  collect  tax  from  donee  or  benefici- 
ary or  in  case  of  trust  from  trustee,  122  C 
126 

amount  of  allowance  to  executor  for  attor- 
neys' fees  is  primarily  in  discretion  of  Pro- 
bate Court  and  should  not  -be  included  in 
account  as  stated  and  allowed  in  Superior 
Court,  124  C  543 

§  7.  Rights  and  Powers 

§  8.  In  General 

have  no  powers,  as  such,  out  of  State  where 

appointed,  except  on  taking  out  ancillary  ad- 
ministration, 2   R  463   1 
entitled  to  estate  of  person  under  conservator, 

on   such   person's   death,    1    C   71 
conservator    as    creditor    has   no   lien   on 

ward's  estate,  1  C  70 
administrator  can  submit  claim  of  intestate  to 

arbitration ;  can  maintain  suit,  as  such,  on 

award,  2  C  694 
entitled    to   dividends    on   turnpike    stock,    as 

against  the  heirs,  4  C  187 
also  to  damages  for  land  taken  for  high- 
way, 4  C  188 
legal   title   to   personal   estate   of   deceased 

vests  in,  4  C  349,  18  C  120,  21  C  156 
cannot  remove  statutory  bar  to  testator's  debt 

by  a  new  promise,  7  C  178 
have  authority  to  pay  notes  of  deceased  onlv, 

7  C  227 
cannot   retain   funds   of   testator   to   pay   debt 

due  himself,  if  he  has  assigned  it,  8  C  331 
purchase  and  sale  of  mortgage  on  intestate's 

land  by,  from  his  own  funds,  casts  no  flaw 

on   assignee's   title,    13   C   476 
cannot  subject  estate  to  payment  of  debts  by 

his  admissions,  13  C  506 
as    a    general    rule    cannot    be    purchaser    of 

property  sold  by  himself  as,  18  C  303 
whether  advantage  can  be  taken  of  such 

purchase  at  a  late  day,  quaere,  18  C  303 
administrator  can  recover  money  of  intestate 

given  to  third  person  by  conservator  during 

intestate's    life,    to    be    disposed    of   on    his 

death,  19  C  596 


have  remedy  at  law  for  a  levy  on  bequest  to 
which  they  have  not  assented,  21  C  157 

may  perform  duty  charged  on  trustee,  when, 
21  C  242 

executor  by  statute  has  same  control  of  real 
estate,  not  specifically  devised,  during  set- 
tlement of  estate  and  same  title  to  it  that 
he  has  of  the  personal  estate,  34  C  66,  44  C 
512 

all  rents  and  income  vest  in  executor  in 

same  manner  as  personal  property  for  the 
benefit  of  all  parties  entitled  to  it,  44  C 
512 

one  executor  may  compel  coexecutor  to  dis- 
close as  to  secreting  estate ;  Probate  Court 
may  compel  the  disclosure,  35   C   115 

are  agents  or  trustees  only;  cannot  subject 
estate  by  their  admissions,  36  C  7 

executor  or  administrator  of  accommodation 
guarantor  cannot  waive  due  diligence  by 
holder,  36  C  8 

distribution  does  not  necessarily  conclude  the 
powers  and  duties  of,  44  C  577 

executor's  right  to  possession  and  control  dur- 
ing settlement  of  estate  not  affected  by  de- 
cree limiting  time  for  redemption,  46  C  447 

life  legatee  of  income  cannot  demand  it  while 
validity  of  will  is  contested,  51  C  215 

executor  therefore  may   properly   deposit 

same  in  savings  bank,  51  C  215 
-loss  resulting  from  bank's  failure  falls  on 


life  legatee,  51  C  216 

possession  or  control  of  real  estate  in  executor 
and  administrator  during  settlement,  but 
court  may  order  its  surrender  to  heirs  or 
devisees;  husband  not  to  be  deprived  of 
curtesy  rights,  of  possession  of  estate,  or 
income  during  settlement  of  estate,  52  C 
423 

object   of  statute  is  to  protect   rights  of 

husband,  not  to  create  new  rights,  52  C 
423 

lessee  of  administrator  cannot  set  off  his  debt 
for  rent,  against  debt  due  from  intestate,  53 
C  501 

of  no  consequence  whether  estate  is  sol- 
vent or  insolvent  in  fact  or  representation, 
53  C  501 

may   bind   estate   by   an   agreement    to   allow 

judgment  to  be  taken,  56  C  255 
executor    of   tenant    for    life   has    a    right    to 

crops  sown  during  latter's  life ;  approaching 

death   of   tenant   at   time   of   sowing   of  no 

importance,   56  C  380 

may  recover  amount  of  overpayment  made  by 

mistake,   59  C  326 
■ immaterial  that  when  payment  was  made 

defendant  had  no  knowledge  of  mistake  or 

condition  of  estate,  or  that  mistake  was  one 

of  law,  59  C  327 
legal  title  to  all  personal  estate  vests  in,  60 

C  159 
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they    can    dispose    of    personal    estate    at 

leisure  being  responsible  for  the  due  execu- 
tion of  their  trust,  60  C  159 

rights  in  dividends  on  stock  belonging  to  es- 
tate, 67  C  28 

statute  as  to  right  of,  to  real  estate  not  ap- 
plicable to  curtesy,  67  C  276 

terminates   when   estate   is    settled,   77   C 

374,  78  C  517 

power  to  waive  bar  of  Statute  of  Limitations, 
68  C  298 

right  to  appeal  from  probate  decree,  70  C  457 

power  to  arbitrate ;  to  settle  controversy  un- 
der prior  authority  of  court,  71  C  590 

if  trust  duties  imposed,  may  qualify  as  trustee, 
73  C  56,  85  C  245 

power  to  bind  estate  by  his  admissions,  73  C 
324 

new  promise  to  pay  debt  of  deceased ;  letter 
written  by  stenographer  and  signed  with 
rubber  stamp,  73  C  341 

power  to  waive  presentation  of  claims,  73  C 
399 

administrator  may  assume  risk  of  payment  to 
proper  party;  foreign  guardian,  75  C  416 

entitled  to  stock,  where  life  tenant,  with  con- 
sent of  trustee  and  under  terms  of  will, 
pledged  stock  of  estate,  then  died,  and  trus- 
tee turned  over  all  his  rights  to  executor, 
77  C  225 

administrator's  right  to  possession  ceases  when 
final  account  settling  estate  is  allowed,  77 
C  374,  78  C  517 

where  devise  is  made  to  executors  in  trust, 
with  provision  for  disposal  of  part  of  in- 
come, and  final  distribution  between  them 
and  another,  they  take  no  interest  in  cur- 
rent income,  77  C  414 

executor,  though  life  tenant  with  power  of 
disposal,  should  settle  estate  promptly,  80  C 
413 

administratrix  of  one  entitled  as  heir  presumed 
to  be  cotenant  of  land  to  be  distributed  to 
heirs,  81  C  446 

check  by  administrator  to  his  own  order  not 
prima  facie  invalid,  82  C  9 

cannot  regard  equities  between  distributees 
and  strangers  arising  after  death,  82  C  308 

executor  cannot  refuse  to  pay  over  to  dis- 
tributee property  because  it  has  been  fore- 
closed, 82  C  308 

is  protected  if  he  pays  money  in  accordance 
with  order  of  distribution,  84  C  324 

administrator  has  no  greater  rights  under  a 
deed  than  the  grantor,  84  C  512 

heir-at-law  may  enter  and  protect  lands  from 
disseisors,  notwithstanding  administrator's 
right  to  possession  during  settlement  of  es- 
tate, 84  C  569 

as  to  real  estate,  executor  has  no  title,  only 
right  of  possession,  85  C  245 

can  dispose  of  the  same  only  if  court  per- 
mits under  statutory  right,  85  C  245 
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trustee  cannot  anticipate  payment  of  residuary 
gifts  dependent  on   life  estate,  87  C  385 

interest  of  a  deceased  beneficiary  in  life  in- 
surance is  held  by  his  executor,  87  C  500 

cannot  appeal  from  order  appointing  him,  88 
C  423 

administrator  who,  thinking  estate  solvent, 
pays  creditors,  cannot  recover  back  until  es- 
tate has  been  declared  insolvent,  94  C  526 

protection  of  executors  or  administrators 
against  insolvency  of  estate  by  statute,  94 
C  526 

where  executors  are  also  named  as  trustees 
they  were  held  not  to  be  acting  in  latter 
capacity  where  estate  was  not  fully  settled 
and  duties  of  executors  were  not  fully  per- 
formed, 106  C  602 

where  title  to  husband's  land  stood  in  name 
of  wife  at  her  death,  procedure  by  which 
he  as  administrator  nominally  sold  land  to 
one  representing  him,  made  return  of  re- 
ceipt of  purchase  price,  then  presented  and 
allowed  claim  in  his  own  favor  for  same 
amount,  held  irregular,  108  C  37 

but    not    invalid    as    accomplishing    real 

equities  of  situation,  108  C  37 

deed  by  executors  under  order  of  Probate 
Court  to  satisfy  debts  in  consideration  of 
satisfaction  of  subscription  of  decedent,  val- 
id, 109  C  529 

executrix  without  authority  to  bind  estate  to 
liability  on  note  not  otherwise  imposed,  111 
C  626 

exclusive  function  to  authorize  extension  of 
time  for  payment  of  debt  due  estate  is  not 
incidental  power  of  Court  of  Probate,  116 
C  58 

executors  and  administrators  have  power  to 
compromise  disputed  claims  without  court 
authority,  116  C  66 

purpose  of  statute  de  approval  by  Pro- 
bate Court  is  to  protect  them  from  liability 
for  loss,  116  C  66 

whether  agreement  of  two  or  three  executors 
to  extend  note  due  estate  was  valid,  rele- 
vant only  to  validity  of  agreement  itself, 
116  C  66 

decisions  illustrating  extent  and  limitations  of 
the  interest  necessary  as  a  basis  for  appeal 
by  one  acting  in  representative  capacity 
from  probate  decree  reviewed,  117  C  201 

persons    recognized   as   having    right   are 

those  acting  in  fiduciary  or  representative 
capacity  under  subsisting  appointment  which 
has  not  been  terminated,  and  who  are  under 
present  duty  to  protect  estate,  117  C  201 

Probate  Court  admitted  will  and  removed  A, 
previously  appointed,  as  administrator ;  held 
A  had  no  interest  which  entitled  him  to 
appeal,  117  C  201 

he  might  have  appealed  from  decree  fix- 
ing compensation  up  to  time  of  revocation 
of  appointment  or  affecting  validity  of  his 
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acts  which  might  involve  personal  liability, 
117  C  206 

further  advances  of  collateral  and  payment  of 
interest  by  administrator  on  bank  loan  of 
decedent  not  a  preference,  122  C  74 

to  convey  real  estate  of  deceased  to  one  en- 
titled to  it,  126  C  435  and  see  Probate 
Court 

are  trustees  for  creditors  to  extent  of  debts, 
and  for  heirs ;  but  may  not  appeal  from  dis- 
allowance of  claim,  127  C  141 

administrator  cannot  appeal  from  disallow- 
ance of  claim  by  Probate  Court  in  accepting 
account,  127  C  141 

mortgages   are  treated  as  personal   property ; 

administrator   entitled  to  debts   represented 

by  them,   127  C   161 
right    of   administrator    of    estate   to    enforce 

mortgage  by  subrogation  where  he  has  been 

compelled  to  pay  the  note,  128  C  665 

§  9.  Investing;  Borrowing;  Lease  and 

Sale;  Continuing  Business 

joint  power  of  sale  to  executors  to  be  ex- 
ercised by  both,  is  not  power  to  enter  and 
possess  or  lease  part,  3  D  388 

may  sell  and  dispose  of  choses  in  action,  18 
C  120 

■ one  only  may  thus  dispose  of  all  the  per- 
sonalty, 18  C  121 

effect   of   sale   of   nonnegotiable   note   by 

one,  the  other  dissenting,  18  C  122 
-where  the  one  selling  is  a  bankrupt,  18  C 


123 
may  not  sell  except  for  cash,  21  C  291 

recitation  in  deed  of  authority  to  sell  suffi- 
cient, 27  C  520 

when  authorized  to  continue  firm  business  ex- 
ecutor may  pledge  assets  of  estate,  49  C  24 

not  the  duty  of  administrator  to  carry  on 
farm  belonging  to  estate,  50  C  128 

purchase  of  oxen  for  this  purpose;  ad- 
ministrator held  personally  liable,  50  C  128 

executor  with  naked  power  to  sell  land  can- 
not authorize  construction  of  drain  on  other 
lands  of  estate,  51  C  197 

may  stock  farm  and  purchase  hay  during 
settlement  of  estate,  51   C  213 

may   repair   bridge    from   the    income   of 

estate,  though  will  gave  entire  rents  and 
profits  to  another,  51  C  213 

executor  having  money  of  estate  has  no  right 
to  deposit  it  and  borrow,  51  C  214 

best    investment    an    executor    can    make 

is  to  pay  debts  of  the  estate,  51  C  214 
-legatee  of  income  can  treat  the  funds  so 


borrowed  as  funds  of  the  estate,  51   C  215 
— conduct   of   executor   not    such    a   wrong 


as  to  prevent  a  recovery  in  assumpsit,  51  C 
215 
duties  generally ;  should  settle  estate  as  soon 
as  possible ;  cannot  carry  on  business  of  de- 
ceased, 70  C  515 


direction  in  will  for  sale  at  discretion  of  ex- 
ecutor empowers  him  to  sell,  73  C  435 

duty  to  close  up  stock  speculations ;  as  to 
other  business  of  deceased,  76  C  660 

authority  to  sell  does  not  give  authority  to 
mortgage,  77  C  416 

construction  of  contract  of  administrator  to 
sell  "as  soon  as  possible  after  estate  is  ad- 
vertised," etc.,  80  C  227 

effect    of    his    imparting    facts    to    court 

which  caused  it  to  refuse  permission  for 
sale,  80  C  227 

cannot  invest  in  shares  of  trading  company, 
80  C  402 

power  and  right  as  to  sale  of  land  and  per- 
sonalty at  common  law ;  bond,  82  C  312 

any  lease  by  an  administrator  is  valid  only 
until  final  settlement  of  estate,  93  C  707 

trust  company  acting  as  executor  may  deposit 
cash  funds  of  estate  in  its  banking  depart- 
ment, provided  highest  prevailing  interest 
rate  is  allowed  estate  for  use  of  money,  98 
C  391 

under    such    circumstances    any    balance 

earned  belongs  to  trust  company,  98  C  391 

lease  by,  to  one  who  agreed  to  buy  of  lessors 
all  ale  and  beer  used  by  him  in  his  retail 
business,  98  C  765 

executors  entitled  to  recover  rent  over- 
due, even  if  not  previously  authorized  to 
continue  decedent's  business,  98  C  769 

by  statute,  they  have  control  of  real  estate 
pending  settlement  of  estate,  103  C  226 

whether  it  should  be  rented  depends  up- 
on all  the  circumstances,  including  prospect 
of  speedy  settlement,  103  C  226 

duty  to  make  it  productive  arises,  when; 

test  of  reasonable  prudence,   103  C  227 

permitting  family  of  deceased  to  occupy, 

103  C  227 

permitting  heirs  to  occupy,  103  C  234 

rental  value  as  evidence  of  amount  to  be 

charged  against  administrator  for  failure  in 
duty  to  rent  premises,  103  C  227 

power  to  sell,  lease  and  convey  real  estate 
does  not  give  power  to  mortgage,  105  C 
261 

bound  by  requirement  of  ordinarily  prudent 
business  management,  105  C  274 

executor  cannot  borrow  on  credit  of  estate, 
106  C  602 

implied  power  to  carry  on  business  of  testa- 
tor where  property  was  given  to  trustees 
to  carry  it  on,  106  C  602 

practice  of  transferring  assets  of  estate  and 
conducting  business  through  holding  cor- 
poration, stock  of  which  estate  owned  and 
in  which  executors  were  directors,  discoun- 
tenanced,  108  C  413 

presumption  that  executor  acted  within  au- 
thority in  selling  land  and  that  acts  were 
approved  by   Probate  Court,  109  C  529 
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right  of  fiduciary  to  continue  investments  in 
form  in  which  they  came  to  him  must  be 
exercised  with  prudence,  115  C  26 

right  to  use  or  convey  personal  property  prior 
to  distribution,  115  C  145 

granting  extension  of  mortgage  note  held  not 
to  constitute  a  continuance  of  business  of 
decedent  or  an  engaging  in  business  by  the 
executor,  116  C  58 

nor  is  it  within  scope  of  statute  de  com- 
promising and  settling  disputed  claim,  116 
C  58 

right  to  retain  investments  made  by  testator 
until  otherwise  ordered  by  Probate  Court, 
117  C  582 

ordinarily  have  no  power  to  carry  on  business 
of  deceased,  120  C  337 

though  Probate  Court  may  authorize,  so 

far  as  necessary  for  preservation  of  estate, 
120  C  347 
-and   testator   may   do   likewise   expressly 


or  by  implication,  120  C  347 
§  10.  Duties  and  Liabilities 

§  11.  In  General 

judgment  cannot  be  against,  in  private  ca- 
pacity, for  tax  due  from  testator,  K  297 

administrator  personally  liable  on  covenant 
beyond  his  authority,  5  D  92 

liable  to  creditor  for  newly  discovered  estate, 
1  C  19 

how  protected  when  acting  under  probate  or- 
ders,   afterwards    set   aside,    1    C    51 

personally  liable  on  covenants  in  deed,  if  un- 
authorized, 4  C  514,  5  D  92,  8  C  24 

on  continuing  a  partnership  with  testator's 
property,  is  personally  liable,  7  C  313,  8  C 
587 

not  liable  for  costs  on  appeal  from  probate, 
8  C  262 

duty  of,  to  inventory  estate  of  every  descrip- 
tion, 9  C  474 

property  fraudulently  conveyed,  11  C  287 

duty  to  apply  for  necessary  probate  orders, 
15  C  122,  16  C  316 

duty  to  pay  debts  without  reference  to  col- 
lateral security,  16  C  7 

duty  to  report  money  received  after  settle- 
ment, and  apply  for  orders,  16  C  316 

no  antecedent  request  for  same  is  nec- 
essary, 16  C  320 

not  to  retain  funds  to  pay  foreign  creditor, 
without  order,  16  C  321 

removed  executor  should  immediately  turn 
over  all  property  of  estate  to  his  successor, 
17  C  420 

administrator  need  not  inventory  foreign  judg- 
ment here,  19  C  248 

but   liable,   if  not   accounting  for   money 

collected  on  same,  19  C  249 

damages   recoverable   for   such  failure  to 


account,  19  C  250 
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executor  may  do  manv  acts  before  probate  of 
will,  32  C  316 

liable  even  to  be  sued  as  de  jure  executor, 

52  C  316 

should,  so  far  as  able,  see  that  Probate  Court 
acts  properly,  32  C  561 

probate  decree  settling  account  is  not  con- 
clusive as  to  liability,  36  C  193 

duty  of  executor  or  administrator  to  insist 
counterclaim  in  favor  of  estate  be  applied 
upon  claim  presented,  37  C  349.  39  C  22 

order  of  probate  directing  distribution  pro- 
tects administrator  until  properly  set  aside, 
38  C  270 

duty  of  both  executor  and  claimant  to  insist 
on  set-off  of  counterclaim,  39  C  24 

if  estate's  claim  is  not  set  off,  it  cannot 

be  recovered  afterward  without  showing  de- 
fendant's assent  to  course  taken,  39  C  24 

not  personally  liable  on  scire  facias  for  leg- 
acy taken  by  foreign  attachment,  47  C  15 

if  sued  as  individual  while  liable  only  as 

executor,  no  judgment  can  be  rendered,  47 
C  15 
-merely    setting   out   the   factorizing   pro- 


ceedings of  no  avail  if  individually  sued, 
47  C  15 

executor  liable  for  interest  on  income  of  trust 
fund  from  the  time  he  received  income,  49 
C  520 

where  trust  had  terminated  and  the  fund 

itself  was  payable  over,  49  C  520 

in  an  action  to  recover  after  death  of  life 
tenant,  administrator  is  liable,  and  not  the 
estate  of  life  tenant,  to  reversioner  of  fund, 
51  C20 

direction  in  will  to  pay  debts  is  superfluous: 
the  law  requires  it,  51  C  200 

are  personally  liable  for  services  requested 
by  them,  but  not  legally  chargeable  to  es- 
tate, 53  C  117 

statute  not  intended  to  affect  relation  of 

administrator  to  parrs-  rendering  sen-ices 
or  paying  money  for  estate,  53  C  117 

under  practice  act,  §§  12,  15,  16,  complaint 
against  one  as  administrator  may  be 
amended  to  charge  defendant  personally,  57 
C  304 

not  liable  for  money  advanced  by  heirs  to 
save  estate  from  liability  on  indorsement  of 
notes,  58  C  205 

most  of  the  personal  obligations  contracted 
by.  are  proper  charges  against  the  estate, 
60  C  75 

but   they   are   none   the   less   the   private 

debts  of  such  representative,  60  C  75 

statute  de  duty  of  executor  to  exhibit  will 
to  Probate  Court,  63  C  306 

executor  takes  estate  held  in  trust  by  testator 
subject  to  terms  of  trust,  64  C  499 

where  will  conditions  gift  to  son  on  perform- 
ance of  sen-ices  in  business  of  testator,  ex- 
ecutors must  employ  him,  65  C  12 
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where  authorized  to  deposit  funds  in  security 
company,  only  liable  for  negligence  in 
choice  of,  or  continuance  of  deposit  in,  such 
company,  66  C  141 

duty  as  to  property  fraudulently  conveyed,  67 
C  456 

duty  to  recover  property  administered  as  tes- 
tate which  is  really  intestate,  70  C  364 

duties  generally :  should  settle  estate  as  soon 
as  possible;  cannot  earn-  on  business  of  de- 
ceased, 70  C  515 

is  liable  to  pay  damage  done  by  dog  of  de-  ' 
ceased.  74  C  85 

not  liable  to  beneficiary  for  wrong  invest- 
ment made  with  latter's  consent,  76  C  663 

where  income  of  trust  is  given  for  life  or 
years,  executor  should  turn  over  accrued 
income  to  trustee  on  settlement  of  estate ; 
need  not  separate  trust  fund  until  that  time, 
77  C  51 

not  liable  where  property  is  inventoried  but 
out  of  reach  in  a  foreign.  State,  77  C  662 

life  tenant  acting  as  executrix  may  be  re- 
strained by  injunction  from  using  fund 
until  bond  given,  where  she  has  been  wast- 
ing it,  80  C  143 

though  himself  life  tenant  with  power  of  dis- 
posal, he  should  settle  estate  without  un- 
reasonable delay.  80  C  413 

should  not  intrust  legal  title  to  stranger  to 
enable  him  to  make  improper  investment,  80 
C  413 

duty  to  oppose  unjust  claim;  appeal  from  its 
allowance  by  commissioners.  82  C  500 

duty  of  the  executor  not  to  hold  but  to  settle 
the  estate,  85  C  245 

duty  of  executor  where  will  creates  trust  but 
names  no  trustee,  85  C  245 

an  executor  can  have  execution  issued  against 
him  if  deceased  died  after  judgment,  85  C 
573 

executor  should  do  everything  necessary  to 
inventory  and  obtain  property  that  has  been 
conveyed  fraudulently,  or  by  deed  not  re- 
corded, if  it  is  needed  to  pay  debts,  85  C  694 

principles  applicable  to  receivers  and  trustees 
in  insolvency  are  applicable  to  executors 
in  settlement  of  insolvent  estates,  85  C  695 

distribution  protects  executor  against  claims 
of  invalidity  or   want  of  equity.  86   C  463 

course  executor  should  take  as  to  claims  ac- 
cruing after  distribution,  86  C  464 

liability  where  funds,  deposited  to  fulfill  con- 
dition of  bequest  of  real  property  which  is 
afterwards  sold  to  pay  debts  of  estate,  are 
otherwise  used.  89  C  331 

executor  who  has  been  garnisheed  protected 
by  statute.  91  C  444 

responsibility  of  administrator  who  pays  a 
creditor  under  mistaken  belief  he  has  funds, 
94  C  526 


covenant  to  renew  a  lease  runs  with  the  land, 
and  administrator  must  recognize  it,  95  C 
267 

liability  of  executor  as  regards  contracts  of 
adoption  made  by  testator,  96  C  471 

executor  may  refuse  to  pay  funds  of  estate 
to  person  directed  by  sole  distributee,  99  C 
176 

fund  should  be  set  aside  for  payment  of  debts 
and  expenses ;  should  include  income  to  be 
earned  thereon ;  any  balance  reverts  to  cor- 
pus, 102  C  318 

duty  to  pay  claims  found  valid,  103  C  231 

to  settle  estate  speedily,  103  C  233 

administrator  occupies  position  analogous  to 
that  of  trustee,  103  C  233 

is  chargeable  with  interest  on  funds  in  his 

hands  when,  103  C  234 

duty  to  protect  creditors;  therefore,  should 
not  act  in  management  of  two  estates  in- 
volving conflicting  claims,  103  C  352 

conduct  of  business  by  executor ;  duty  to  ef- 
fect speedy  settlement ;  when  personally  li- 
able for  business  debts,  103  C  352 

successors  to  original  executors  cannot  claim 
that  rights  of  creditors  are  barred  by  laches 
where  this  is  due  to  their  failure  to  speed- 
ily settle  estate  and  disregard  of  terms  of 
will,  103  C  353 

duty  to  segregate  funds  devoted  by  will  to 
business  and  pay  debts  out  of  general  as- 
sets, 103  C  353 

responsibility  of  owner  of  property  in  unset- 
tled estate  rests  on  executor  or  administra- 
tor, 111  C  464 

executor's  duty  to  pay  mortgage  made  by  tes- 
tator on  land  in  this  State  specifically  de- 
vised; rule  where  land  lies  in  another  State 
whose  law  is  different,  113  C  62 

executor  under  no  duty  to  discharge  mortgage 
in  existence  when  testator  purchased  land 
unless  contrary  intent  appears  in  will,  113 
C  62 

where  testator  guaranteed  payment  of  note 
secured  by  mortgage  made  by  former  own- 
er on  land  he  specifically  devised,  held  will 
manifested  intent  that  executor  should  pay 
it,  113  C  62 

distinction  between  situation  arising  from  de- 
scent of  mortgaged  land  and  its  devise  as 
to  fiduciary's  duty  to  pay  mortgage,  113  C 
62 

personal  liability  of  administrator  to  tenant 
for  negligence  in  failing  to  repair  building, 
119  C  232 

one  of  duties  consequent  on  appointment  of  ad- 
ministrator is  that,  in  case  of  removal,  he 
shall  deliver  to  successor  assets  of  estate  to 
which  latter  is  entitled,  120  C  178 

for  obligation  incurred  by  executor  or  admin- 
istrator under  such  circumstances  that  it 
might  not  be  allowed  out  of  estate,  he  may 
be  personally  liable,  120  C  337 
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administrator  is  fiduciary  for  creditors  as  well 
as  heirs  of  estate,  122  C  64 

bound  to  exercise  care  which  prudent  per- 
son would  in  dealing  with  property  of  an- 
other, 122  C  64 
-need   not   necessarily  secure  advice  from 


Probate  Court,  122  C  74 

determination  of  credits  to  be  allowed  admin- 
istrator for  collateral  and  money  advanced 
and  interest  paid  on  bank  loan  of  decedent, 
122  C  64 

responsibility  for  procuring  from  judge  of  pro- 
bate such  orders  as  are  necessary  for  proper 
and  speedy  settlement  of  estate  rests  on 
administrator,   122  C  64 

failure  to  do  this  is  breach  of  duty  ren- 
dering him  liable  to  estate  for  loss  thereby 
resulting,  122  C  64 
-determination  of  whether  credit  should  be 


allowed  administratrix  for  continuing  al- 
lowance paid  to  herself  as  widow  where 
probate  order  authorizing  it  had  not  been 
rescinded,  122  C  78 

whether  administratrix  makes  payment  from 
own  funds  rather  than  funds  of  estate  of 
no  consequence  in  determining  whether 
credit  for  payment  should  be  allowed  her, 
122  C  76 

duty  of  executor  to  probate  will,   124  C  100 
administrator  not  a  trustee  under  trust  cre- 
ated by  will ;  duty  is  to  administer  property 
and  distribute  it  to  those  entitled  to  receive 
it,  127  C  113 

under  1921  law,  executor  not  under  duty  to 
collect  deferred  taxes  upon  recomputation 
following  expiration  of  life  estate  if  final 
account  filed  and  accepted,  127  C  636 

i and  refunds  not  payable  to  executor  but 

to  remaindermen,  127  C  642 

duty  of  executor  to  see  that  estate  is  speedily 
settled  not  one  owed  to  world  at  large  but 
only  to  those  having  interest  in  estate,  129  C 
576 

for  any  breach  of  that  duty  he  is  primar- 
ily answerable  in  Probate  Court,  not  to 
strangers  to  estate  in  court  of  general  ju- 
risdiction; same  as  to  surety,  129  C  576 

-Payment  of  Legacies;  Payments 


§  12.  • 

to  Heirs 

liable  in  assumpsit  for  legacy,  if  there  are 
assets,  4  C  163 

chargeable  for  legacy  only  when  shown  to 
have  had  assets ;  if  assets  came  to  one,  both 
executors  are  liable,  7  C  132 

failure  to  inventory  raises  presumption  of  as- 
sets sufficient  to  pay  all  legacies,  7  C  132 

duty  of,  to  take  security  from  legatee  of  life 
interest  in  personalty,  when,  8  C  362,  13  C 
42 

not  justified  in  retaining  funds  to  pay  remote 
improbable  legacies,  12  C  359 
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after  order  to  distribute  to  heirs,  executor  is 
not  liable  without  demand,  16  C  320 

suit  on  probate  bond  is  the  proper  remedy  for 
legacy  withheld,  27  C  354 

not  chargeable,  as  matter  of  course,  with  in- 
terest on  unpaid  legacies ;  under  what  cir- 
cumstances chargeable,  33  C  279 

dutv  to  demand  security  from  nonresident  life 
legatee,  34  C  178 

duties  if  legatee  fail  to  give  such  se- 
curity, 34  C  178 

liable  on  bond  for  failure  to  pay  income  to 
life  legatee  of  personalty,  44  C  461 

bequest  to  A,  wife  of  B,  remainder  to  chil- 
dren of  A  if  she  die  before  B ;  held  re- 
mainder could  be  protected  by  bond,  53  C 
169 

where  bequest  included  notes  of  B  to  tes- 
tatrix, bond  should  include  those  also,  53  C 
173 
-duty   of   executor    to   collect    interest   on 


notes  of  B ;  to  prudently  invest  bequest  to 
A  and  pay  income  to  A,  53  C  174 

specific  devise  of  land  entitles  devisee  to  im- 
mediate possession,   85   C   567 

gift  to  be  paid  A  when  twenty-one  should  be 
put  in  trust  to  accumulate,  87  C  175 

how  to  meet  obligation  created  by  testator  to 
pay  C  a  yearly  annuity  is  an  administrative 
question  for  executor  to  decide,  102  C  329 

should  consult  those  interested  in  estate, 

102  C  329 

payments  by  administrator  to  or  at  direction 
of  distributees  are  at  his  peril,  107  C  535 

but  if  proper  he  is  entitled  to  allowance 

in- account,  107  C  535 

payments  out  of  estate  of  brother  at  di- 
rection   of    mother    for    her    maintenance 
where  she  was  his  sole  distributee  and  de- 
pendent on  sons  for  support,  107  C  535 
-this  not  statutory  allowance  for   support 


of  family,  107  C  535 

administrator  may  pay  to  one  claiming  as 
heir  his  share  of  estate  without  order,  but 
he  assumes  risk  attendant  upon  an  improper 
payment,  120  C  178 

so  where  administrator  distributed  estate 

to  himself  and  C  without  any  order,  though 
final  account  set  forth  that  there  was  this 
sum  to  be  so  distributed,  he  was  not  pro- 
tected by  the  statute  de  payments  made 
"under  and  pursuant"  to  order  of  Probate 
Court,  120  C  178 

where  there  is  life  estate  of  personal  property, 
executor  or  administrator  should  call  mat- 
ter of  possible  requirement  of  bond  to  at- 
tention of  Probate  Court  before  distribut- 
ing property,  129  C  354 

§  13.  Fraud  and  Malfeasance 

action  by  heirs  against,  lies  for  fraudulent  in- 
ventory and  sale  of  land,  1  D  15 

personally  liable  for  funds  mingled  in  bank 
with  his  own,  26  C  14 
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mingling  or  shifting  private  and  official  ac- 
counts in  bank  is  not  per  se  fraud,  48  C 
567 

executor  cannot  as  creditor  of  life  legatee 
of  income  pay  to  himself  a  note  given  to 
him  by  such  legatee,  in  consideration  of  his 
signing  a  composition  agreement,  such  be- 
ing a  private  advantage  not  accorded  other 
creditors,  49  C  519 

administrator  who  is  also  distributee  is  not 
protected  by  an  order  of  distribution  where 
he  has  fraudulently  concealed  the  existence* 
of  another  heir,  55  C  411 

nor  by  actual  distribution  before  appeal, 

55  C  412 
-nor  by  payment  to  other  heirs  under  the 


belief  that  the   order  of  court  would  pro- 
tect, 55  C  412 

executor   is   a  trustee   for  legatees  under  the 
will,  56  C  14 

is  under  obligation  of  highest  fidelity,  56 

C  14 
-legatee  may   repudiate  his   investment   of 


her  funds  in  bonds  for  the  sale  of  which 
the  executor  derived  a  commission,  56  C 
15 

action  against,  on  false  representations  on  sale 
of  estate,  77  C  63 

where  representations  made  before  ap- 
pointment, 71  C  15 

personally  liable,  and  should  be  so  sued,  for 
false  representations  on  sale  of  estate,  77 
C  63 

in  personal  transaction  with  heirs  or  dis- 
tributees has  burden  of  proving  its  fair- 
ness; damages,  if  unsuccessful,  78  C  622 

where  administrator  converts  stocks,  divi- 
dends received  and  interest  on  sale  price 
properly  chargeable,  78  C  629 

liable  as  executor  for  conversion  of  funds  held 
as  such,  though  he-  accounts  for  them  as 
guardian ;  effect  of  such  accounting,  80  C 
111 

except  as  authorized  by  statute,  transaction  by 
which  property  of  estate  is  conveyed  to  ad- 
ministrator, though  passing  through  hands 
of  another,  is  voidable,  105  C  557 

widow  of  deceased  heir  may  have  it  set 

aside,  though  share  acquired  by  adminis- 
trator was  only  one-fifth,  105  C  557 

despite  long  time  intervening,  widow,  who 

only  learned  of  transaction  just  before  ac- 
tion    brought,     is     not     chargeable     with 
laches,  105  C  557 
-proper  decree  where  intermediate  holder 


of  title  is  not  party  to  action,  105  C  557 
sale  of  land  to  near   relative  raises   no  pre- 
sumption of  fraud ;  all  facts  are  to  be  con- 
sidered, 105  C  685 
sale  by  administratrix  to  her  own  daugh- 
ter upheld,  105  C  685 


if  sold  on  credit  sale  is  good  but  admin- 
istrator liable  personally  for  any  resulting 
loss,  105  C  685 

where  one  executor  receives  fund  of  estate 
and  applies  it  to  his  own  use,  other,  in 
making  estate  good  as  to  it,  is  entitled  to 
reimbursement  from  first,  110  C  342 

duty  of  coexecutors   to   account   is   joint 

and  several,  110  C  344 

obligation  remains  after  their  removal  as 


executors  and  appointment  of  successor,  110 
C  344 

but  as  between  themselves  they  occupied 

position  of  joint  and  several  debtors,  110  C 
344 

burden  on  executor  who  assigns  note  of  de- 
cedent to  himself  individually  to  show  he 
was  bona  fide  owner,  111  C  662 

claim  of  executor  that  he  had  assigned  to 
himself  note  indorsed  and  paid  by  deceased 
as  part  of  his  share  in  estate  held  not 
proven,  111   C  662 

might  have  been  done  to  avoid  agreement 

between  deceased  and  prior  indorser  that 
latter  should  not  be  liable,  111  C  663 

so  long  as  decree  of  Probate  Court  admitting 
will  remains  in  effect,  there  is  no  right  to 
original  action  in  Superior  Court  for  mis- 
appropriation of  funds,  etc.,  by  executor, 
117  C  565 

amount  recoverable  under  probate  bond  for 
maladministration  by  administrator,  120  C 
337 

where  profits  earned  by  improper  use  of 

trust  funds  are  known  or  can  be  reasonably 
ascertained,  beneficiary  of  trust  has  option 
to  claim  them  as  such,  120  C  337 

if  trustee   refuses   to  account  for   profits 


or  has  so  mingled  the  moneys  with  his  own 
that  he  cannot  account  for  the  profits  to 
the  cestui,  latter  may  have  legal  interest 
computed  with  annual  rests,  120  C  337 
— rule  especially  applicable  where  involv- 
ing wilful  breach  of  duty,  120  C  337 

-charge   of   compound   or    simple    interest 


authorized  where  it  is  difficult  or  imprac- 
ticable to  ascertain  with  certainty  profit 
realized  from  trust  fund,  120  C  337 

— so  where  administrator  continued  busi- 
ness without  authority,  mingled  funds  with 
own,  kited  checks,  and  could  not  account, 
measure  of  damages  in  suit  on  probate  bond 
was  amount  coming  into  his  possession  less 
what  was  salvaged  by  sale,  plus  compound 
interest  from  date  of  breach  of  bond,  120  C 
337 

— but   amount   of   recovery   in   such   action 
goes  no  farther  than  possible  right  of  per- 
son   for    whose    special    benefit    action    is 
brought,  120  C  337 
-so  where  action  was  brought  for  special 


benefit  of  creditors,  amount  of  whose  claims 
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was  $1826,  judgment  for  $2668  too  large, 
120  C  337 

conveyances  by  which  an  administrator  ob- 
tained title  to  property  of  estate  held  not 
made  with  purpose  of  defrauding  heir  127 
C  480 

constructive   fraud   because   of   failure   to 

follow  provisions  of  statute  de  purchase  of 
estate  property  by  fiduciary  not  issue  in 
lower  court,  127  C  480 

conveyance  of  property  by  fiduciary  from 
which  he  derives  personal  profit  not  void, 
but  if  it  is  attacked  burden  is  on  him  to 
establish  its  fairness,   (cone.)   127  C  482 

if  statute  is  followed  fiduciary  is  pro- 
tected ;  if  not  transaction  is  open  to  attack 
but  is  not  void,  127  C  482 

executor  not  liable  for  wrongful  conduct  of 
coexecutor  in  doing  something  entirely 
outside  his  duties  as  executor,  129  C  576 

so  coexecutor  not  liable  for  misappropria- 
tions by  another  executor  of  funds  over 
which  he  was  conservator,  though  he  de- 
posited some  in  name  of  estate,  where 
neither  estate  nor  coexecutor  received  any 
benefit,  129  C  575 

where  executor  assigned  stock  to  conserva- 
tor's estate,  latter  or  surety  had  no  right 
to  retain  it  as  executor  had  no  right  to  use 
assets  to  cover  his  wrongdoing  and  as- 
signee not  bona  fide  purchaser  for  value, 
129  C  576 

for  certain  purposes  coexecutors  considered 
as  an  individual  person,  129  C  576 

principle  not  carried  so  far  as  to  hold  one 

coexecutor  liable  for  misuse  of  funds  in 
possession  of  another  unless  he  has  de- 
livered them  to  that  other  or  concurred  in 
or  negligently  failed  to  prevent  misuse,  129 
C  576 

§  14.  Liability  on  Bond;  Miscellaneous 

Cases 

administrator  is  not  liable  on  bond  for  con- 
verting a  note  which  had  been  distributed 
to  several  as  cotenants,  of  whom  he  was 
one,  2  R  80 

allowances  made  by  commissioners  on  an  in- 
solvent estate  to  an  administrator  may  be 
disproved  in  an  action  on  the  probate  bond, 
2  R  140 

upon  a  hearing  in  damages  on  administrator's 
bond,  surety  can  contest  claims  allowed  by 
commissioners,  2  R  520 

declaration  on,  need  not  aver  for  whose  benefit 
action  is  brought,  2  D  112,  15  C  173 

not  liable  on  bond  for  rents  and  profits  of 
estate  entered  on;  accountable  only  to  heirs, 
4  D  222 

jointly  liable,  on  bond,  for  default  of  one,  2 

C  541 
liable   on   bond   for   failure   to   file   inventory 

within  time  limited,  3  C  293 
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rule  of  damages  in  such  cases,  3  C  294 

condition  of  bond  broken  by  failure  to  return 
inventory  within  time  stipulated,  5  C  373 

surety  on,  is  privy  to  judgment  against  prin- 
cipal, 6  C  74 

assumpsit  lies  against,  on  implied  promise,  if 
there  be  assets,  6  C  174 

■ action  of  debt  will  also  lie,  6  C  174 

not  liable  on  bond  for  noninventory  of  es- 
tate fraudulently  conveyed  by  intestate,  un- 
less his  knowledge  of  the  fraud  be  shown, 
8  C  108 

liability  of  surety  is  coextensive  with  that  of 
principal,  9  C  10 

action  lies  on  penal  part,  without  setting  out 
condition  and  breach,  11  C  558 

action  on,  by  legatees  for  legacies,  sustainable, 
when,   12   C  349 

executors  and  administrators  liable  on,  for 
every  neglect  of  official  duty,  12  C  357 

nonpayment  of  balance  from  sale  of  land  to 
heirs  is  a  breach  of  bond ;  rule  of  damages 
in  such  case,  15  C  115 

breach   not   waived   by   infancy   of  heirs, 

or  want  of  demand,  15  C  122 

in  action  on,  suits  cannot  be  unnecessarily 
multiplied,  17  C  420 

liable  on  bond  for  loss  by  sale  on  credit,  21  C 
291 

though  note  taken  be  delivered  to  succes- 
sor, 21  C  292 

liable  individually  only,  for  debts  contracted 
in  settlement  of  estate,  26  C  190 

also  for  probate  fees,  26  C  191 

no  recovery  on  probate  bond  for  debts  so 

contracted,  26  C  190 

suit  on  probate  bond  is  the  proper  remedy  for 
legacy  withheld,  27  C  354 

legatees  may  present  claim  for  breach  of  bond 
of  executor  before  any  administrator  is  ap- 
pointed on  his  estate,  27  C  354 

not  liable  on  bond,  if  payment  of  legacy  be 
charged  on  executor  as  a  devisee,  27  C  530 

no  recovery  on,  iqp  mere  nominal  breach  not 
affecting  real  plaintiff,  27  C  530 

plaintiffs  of  record  are  not  necessarily  the 
parties  beneficiary  interested  in  action  on, 
32  C  329 

heirs,  devisees,  and  creditors  may  sue  on  pro- 
bate bond  for  any  neglect,  32  C  329 

though  their  precise  interest  has  not  been 

adjudicated  by  Probate  Court,  32  C  330 

executor's  bond,  less  specific  than  statute  re- 
quires, held  valid,  32  C  502 

failure  to  inventory  after-discovered  estate  is 
a  breach  of  bond,  32  C  553 

joint  nature  of  executor's  bond  need  not  be 
averred  in  suit  against  one  obligor,  35  C 
584 

administration  account  cannot  be  settled  in 
suit  on  bond  in  Superior  Court ;  can  be 
done  only  in  Probate  Court,  36  C  292 
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in  action  on,  for  refusing  to  pay  claim  al- 
lowed, claim  of  the  estate  cannot  be  set 
off,  37  C  349 

nonpayment  to  legatee  for  life  of  interest  re- 
ceived by  executor  is  a  breach  of  bond,  44 
C  461 

liable  for  property  lost  through  neglect  to 
secure  order  of  distribution,  45  C  241 

not  guilty  of  a  devastavit  for  failure  to  take 
bond  of  distributees,  45  C  601 

duty  of  administrator  to  gather  in  all  the  as- 
sets to  which  the  estate  is  entitled,  49  C 
588 

the    law    enforces    this    duty    by    sundry 

remedies  available  to  parties  interested  in 
the  estate,  49  C  588 

for  neglect  the  administrator  is  liable  on 


his  bond ;  may  be  removed  by  Probate 
Court  or  his  administration  account  may  be 
attacked,  49  C  588 

— these  remedies  are  ample  and  ordinarily 
preclude  a  resort  to  a  court  of  equity,  49  C 
588 
-equity  might  have  jurisdiction  in  a  case 


of  impending  irreparable  injury,  49  C  589 

administrator  de  bonis  non  cannot  sustain  suit 
on  executor's  bond  for  mere  technical 
breach,  where  no  property  and  no  debts,  52 
C  558 

especially  where  suit  is  not  for  the  benefit 

of  any  one  having  an  interest  in  the  prop- 
erty, 52  C  558 

liability  on  bond  is  a  sufficient  interest  to 
justify  an  appeal  from  probate  order,  58  C 
230 

administrator  is  liable  on  probate  bond  for 
only  such  damages  as  are  equitably  due  to 
person  for  whose  benefit  action  is  brought, 
60  C  478 

remedy  provided  by  statute  for  failure  of  ad- 
ministrator to  file  inventory  is  not  exclu- 
sive, 60  C  478 

any  person  aggrieved  may  bring  an  action  on 
probate  bond,  60  C  482 

under  statute  no  recovery  on  bond  can  be  had 
unless  it  appears  that  the  plaintiff  has  suf- 
fered damages,  60  C  482 

administrator  of  guardian  not  liable  on  bond 
for  failing  to  turn  over  immediately  to  new 
guardian  amount  due  to  ward's  estate, 
where  ward's  estate  was  so  mingled  with 
that  of  deceased  guardian  as  to  be  indis- 
tinguishable, 69  C  257 

bond  of  executor  and  trustee  as  applicable  to 
both  real  and  personal  property,  77  C  70 

administrator  liable  on  bond  for  failure  to 
procure  order  of  distribution,  78  C  622 

where  administrator  converts  stocks,  divi- 
dends received  and  interest  on  sale  price 
properly  chargeable,  78  C  629 

liability  where  administrator  misappropriates 
fund  and  then  is  appointed  guardian  of  dis- 
tributees, 80  C  111 

[Conn  Dig] 


failure  to  distribute  avails  of  a  division  of  an 
estate  is  breach  of  sale  bond  not  adminis- 
trator's bond,  82  C  308 

why  administrator  must  give  separate  bond 
for  sale  of  real  estate,  82  C  308 

surety  liable  where  administrator  embezzles 
funds  of  estate  and  makes  good  with  funds 
in  his  hands  as  tax  collector;  subrogation 
of  taxing  district  to  rights  of  creditors  and 
distributees,  97  C  639 

how  far  judgment  against  executor  or  ad- 
ministrator proves  liability  of  surety,  105  C 
22 

liability  on  bond  in  sale  of  real  estate  per- 
sists until  proceeds  properly  distributed ; 
not  discharged  by  filing  of  account,  105  C 
230 

joinder  as  defendant  in  one  action  of  sureties 
on  general  bond  and  on  bond  given  on  sale 
of  real  estate  where  executor  has  defaulted 
and  respective  liabilities  are  in  issue,  105  C 
230 

that  bond  for  sale  dated  six  days  before 

order   of   sale   of  no   consequence   where   it 
was  clearly  intended  to  apply  to  that  order, 
105  C  230 
-estoppel  by  recitals  of  such  a  bond,  105  C 


230 


bond  of  executor  covers  all  personal  es- 
tate,  105  C  230 

where   funds   are   forthcoming  burden   is 

on  surety  to  show  that  they  were  properly 
disbursed,  105  C  239 

executor  is  liable  if  he  uses  proceeds  of  real 
estate  sold  to  pay  expenses,  claims  or  leg- 
acies, 105  C  239 

but    may    use    personal    property   or    pay 

with   his   own    money   and   then   reimburse 
himself,  105  C  239 
-hence  may  claim  credit  on  accounting  for 


all  such  payments  made,  105  C  239 
where  executor  is  removed  he  is  under  duty 
to  deliver  to  successor  the  assets  of  the 
estate,  and  failure  to  do  so  is  breach  of  his 
probate  bond,  120  C  178 
statute  providing  that  recovery  on  penal  bond 
shall  be  only  such  sums  as  are  equitably 
due  and  not  for  whole  penalty  construed, 
124  C  111 

as  applied  to   action  on  executor's  bond 

does  not  mean  -that  Superior  Court  may  de- 
termine what  expenditures  have  been  jus- 
tifiably made,  124  C  111 

after  acceptance  of  final  account  action  for 
breach  of  duty  by  fiduciary  may  be  brought, 
and  decree  would  create  estoppel  only  as 
regards  items  within  administration  of  es- 
tate, 126  C  324 

for  such  breach  of  duty  no  recovery  of 

substantial  damages  can  be  had  except  such 
as  were  result  of  it,  126  C  324 
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§  15.  Suits  By  and  Against 

plene  administravit  is  not  a  good  plea,  when, 
K  247,  430 

assumpsit  does  not  lie  against  administrator 
for  debt  due  from  intestate,  1  R  236 

trover  maintainable  by,  for  goods  converted 
in  decedent's  lifetime,  1  R  389 

cannot  redeem  mortgaged  premises  unless 
wanted  for  debt,  or  particularly  authorized 
by  will,  1  R  519 

judgment  for  money  received  by  adminis- 
trator as  such,  should  be  against  him  as 
such,  2  R  122 

administrator  can  maintain  debt  on  judgment 
recovered  by  intestate,  2  R  230 

but  not  bill  to  redeem,  after  all  creditors 

of  insolvent  estate  are  fully  satisfied,  2  R 
410 

executor  cannot  maintain  ejectment  unless 
empowered  by  will,  or  unless  estate  be  in- 
solvent, 2  R  440 

all  executors  must  join  where  judgment  would 
be  assets,  2  R  463 

in  action  by,  only  those  qualified  in  this  State 
may  join,  2  R  463 

administrator  as  such  can  sue  on  award  de 
claim  of  intestate  submitted  by  adminis- 
trator, 2  C  694 

admissions  made  by,  before  becoming  such, 
inadmissible  in  suit  against  executor  on 
bond,  4  C  549 

right  to  enter  and  continue  suit  begun  by  in- 
testate must  be  exercised  early,  8  C  235 

insolvency  of  decedent  how  proved  in  suit 
against  fraudulent  grantee,   11  C  288 

no    notice    required    that    such    estate    is 

needed  for  debts,  11  C  288 

who  is  proper  party  to  sue  on  agreement  for 
benefit  of  legatee,  14  C  455 

what  interest  is  required  to  sustain  suit  by, 
against  foreign  factor  of  deceased,  18  C  274 

previous  recognition  of  one  as,  by  for- 
eign factor,  has  what  effect  on  suit  against 
factor,  18  C  277 

cannot  sue  in  another  State  without  authority 
from  that  State,  18  C  275 

injunction  to  prevent  levy  on  testator's  realty 
by  creditor  of  legatee,  denied,  21  C  160 

may  prosecute  motion  for  new  trial  filed  by 
intestate,  25  C  80 

statute  de  recovery  by  executor  for  fatal  in- 
jury to  testator,  29  C  496 

whether   debt   on   judgment   will  lie  against, 

quaere,  30  C  109 
cannot  subject  estate  by  their  admissions,  36 

C  7 
cannot  waive  due  diligence  by  holder  of 

note,  36  C  8 
if  liable  only  as  executor,  defendant  must  be 

sued  as   such;   if  not,  no  judgment  can  be 

rendered,  47  C  15 
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administrator  cannot  recover  personalty  mere- 
ly to  restore  it  again  to  same  person,  51  C 
523 

where  administrator  snes  upon  claim  accru- 
ing after  death  of  intestate,  designation  in 

administrator    is     not    neces? 
claim   not   being   held  by   administrator   in 
representative  character.  53  C  502 

administrator  of  assignor  who  retained  a  part 
interest  may  join  as  coplaintiff  with  as- 
sign     54  C  -40 

not  bound  to  prove  his  official  appoint- 
ment before  admission  as  coplaintiff.  54  C 
241 
-especially  where  defendant  did  not  deny 


or  attempt  to  disprove   such  appointment. 
54    :  242 

judgment  lien  does  not  obtain  on  land  of  es- 
tate, on  judgment  against  executor  or  ad- 
ministrator, 55  C  140 

who  are  "representatives  of  deceased  per- 
sons" within  statute  de  declarations  of  de- 
ceased in  suits  against  executor  or  admin- 
:5tra:   :.    5:    C    \\7 

must  be  strictly  personal  representatives 

as  executor  and  administrator  or  those  who 
take  portion  of  estate  either  as  devisee  or 
heir.  56  C  110 
->:a:v.:e   r.::   i-'iiri'r'.e  ::    heir  v-.-;-.:    z'.2.:~? 


solely  by  deed,  56  C  110 

under  statute  de  survival  of  actions  adminis- 
trator cannot  as  a  matter  of  right  enter  in 
a  case  except  at  next  term  after  death  of 
plaintiffs.  56  C  173 

but  court  has  discretion  to  allow  repre- 
sentative to  enter  later  for  good  reason 
shown.  56  C  1 " 

denial  of  right  to  enter  for  delay,  does 

not  rest  on  waiver,  56  C  176 

mere  admission  by  executor  of  some  fact  af- 
fecting liability  of  estate  is  not  evidence 
against  the  estate,  56  C  2:- 

but  an  agreement  signed  by  both  execu- 
tors of  will,  that  a  judgment  with  certain 
restrictions  might  be  taken  against  estate, 
held  admissible  for  plaintiff.  56  C  25- 

statute  de  declarations  of  deceased  "repre- 
sentatives'' includes  both  personal  and  legal 
representatives,  56  C  338 

a  distributee  of  intestate  estate  is  a  "rep- 

entative."  56  C  338 

a  suit  against  administrator  by  volunteer  for 
money  advanced  in  behalf  of  estate  is  with- 
in the  jurisdiction  of  the  Superior  Court, 
58  C204 

so  where  a  claim  was  paid  in  full  and 

estate  afterwards  proved  insolvent.  59  C 
326 

the   claim   becomes   assets    of   the   estate 

and  administrator  de  bonis  non  may  sue 
therefor.  59  C  331 

a  suit  instituted  by  administrator  may  be  con- 
tinued by  administrator  de  bonis  non  after 
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death  of  administrator,  under  statute.  59  C 
331 

suit  may  be  brought  by  executor  or  adminis- 
trator for  personal  injuries  resulting  in 
death  without  averring  existence  of  legal 
heirs;  presumed  deceased  person  has  heirs. 
69  C  272 

administrator's  mistake  as  to  duty  to  defend 
against  action  as  basis  for  new  trial,  75  C 
3  W 

as  party  to  foreclosure  of  lien  on  judgment 
secured  by  his  predecessor.  75  C  '. 

right  of  administrator  to  maintain  suits  as 
to  lane?  75  :  ':  79  C  493.  682.  85  C 
694 

may  sue  to  set  aside  void  judgment  as  to 
land  needed  to  pay  deb:-    ":        661 

actions  against  under  statute,  for  services 
rendered  estate.  77  C  63 

entering  to  prosecute  action  brought  by  de- 
ceased;  when  entrv  may  be  made.    77    C 
-- 

voluntary  entrance  to  defeat  action  against 
deceased  as  waiver.  77  C  382 

in  action  for  common-law  negligence  result- 
ing in  death  of  infant  contributory  negli- 
gence of  persons  entitled  to  receive  dam- 
ages will  not  bar  recovery  by  infant's  ad- 
ministrator. 78  C  276 

proper  party  to  creditor's  bill  to  reach  un- 
paid stock  subscription  of  deceased,  7?  C 
595 

action  for  possession  of  land  of  which  ex- 
ecutor never  had  actual  possession,  79  C 
493 

acceptance   of   lease    by    defendant   from 

widow  and  heirs,  79  C  493 

unequivocal  written  acknowledgment  required 
by  statute  to  take  case  against  represen- 
tative of  deceased  person  out  of  Statute  of 
Limitations,  80  C  414 

may  be  aided  by  other  writings  to  « 

it  refers,  80  C  414 

where  Probate  Court  orders  sale,  and  owner 
dies,  onlv  his  administrator  has  right  of 
appeal.  8i  C  127 

on  appeal,  it  is  too  late  to  claim  that  executor, 
not  heir-at-law,  alone  entitled  to  sue  on  note, 
81  C  143 

Statute  of  Limitations  does  not  run  until  ex- 
ecutor's appointment  81  C  169 

death  of  maker  of  note  gives  no  greater  rights 
against  executor  or  legatees,  82  C  504 

administrator  is  an  essential  party  to  estab- 
lish claim  for  trust  fund  misappropriated 
by  intestate  83  C  75 

executor  can  have  action  in  this  State  for 
death  in  another.  B3  C  278 

letters  of  administrator  as  such  not  ad: 
ble  to  establish  new  promise  removing  bar 
of  Statute  of  Limitations  in  respect  to  note 
of  intestate,  though  he  is  sole  heir-at-law. 
84  C  5- 


how  far  crediting  of  an  amount  in  an  admin- 
istration account  removes  bar  of  Statute  of 
Limitations,  84  C  137 

application  to  correct  inventory  is  an  "action" 
against  the  estate,  84  C  659 

appeal  from  probate  is  an  "action"  against 
the  estate,  84  C  663 

declaration  as  to  savings  bank  deposit  admis- 
sible under  statute  in  suit  by  administrator, 
87  C  342 

probate  records  show  one  has  right  to  sue  as 
executor,  87  C  617 

original  action  cannot  be  brought  against  in- 
solvent estate  but  suits  brought  in  lifetime 
can  be  continued,  88  C  100 

executor  should  be  brought  into  court  by 
scire  facias,  not  by  motion,  to  defend  a 
suit  originating  before  death,  88  C   100 

time  to  do  so  runs  from  representative's 

appointment,  88  C  100 

service  on  nonresident  executor  made  on 
judge  of  probate,  88  C  605 

foreign  attachment  cannot  be  made  on  judge 
of  probate,  88  C  605 

declarations  admitted  only  in  favor  of  those 
who  sue  or  defend  in  the  interest  of  the  es- 
tate as  personal  representatives,  etc.,  not  to 
one  claiming  property  as  a  gift,  89  C  321 

Statute  of  Limitations  runs  in  favor  of  ad- 
ministrator after  distribution,  90  C  562 

statute  extends  time  for  executor  to  sue 
where  less  than  a  year  remained  at  testa- 
tor's death,  90  C  611 

executor  cannot  interplead  to  determine  rights 
among  those  entitled  to  estate  and  attach- 
ing creditors,  91  C  444 

administrator  of  dead  ward  should  be  sub- 
stituted as  plaintiff,  91  C  680 

insolvency  of  estate  cannot  be  shown  by  state- 
ments of  administrator  but  by  probate  rec- 
ord, 95  C  149 

testimony  as  to  value  of  services  and  de- 
ceased's appreciation  of  promise  made,  al- 
lowed ;  charge  that  careful  scrutiny  of  de- 
ceased's declarations  should  be  made,  is 
proper,  96  C  383 

if  deceased  failed  to  exercise  an  option,  no 
right  of  action  survives  to  executor,  97  C 
193 

continue  decedent's  business,  98  C  769 
effect  of  antagonistic  interests  in  action  to 
quiet  title  where  one  man  is  administrator 
on  two  estates  the  claims  of  the  creditors 
of  which  may  conflict,  103  C  354 
right  to  appeal  from  probate  decree  for  inter- 
est vested  in  decedent  passes  to  executor  or 
administrator,  106  C  586 

our  statute  de  survival  of  actions  does  not 
apply  to  right  of  action  arising  in  another 
State ;  but  our  statute  de  revival  of  actions 
does,  107  C  174 

declarations  of  deceased  admissible  in  action 
to  which  administrator  is  party,  107  C  536 
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appeals  from  probate  from  acceptance  of 

account    and    failure    to    remove    adminis- 
trator, 107  C  536 

admissions  by  one  coexecutor  not  conclusive, 
but  is  open  to  challenge  by  other,  107  C 
716 

where  under  New  York  law  governing  action 
for  wrongful  death,  executor  or  adminis- 
trator represents  beneficiaries  named  in 
statute,  not  estate,  he  may  sue  here  by 
comity,  108  C  436 

fact  that  heirs  taking  under  statute  providing 
for  recovery  of  damages  for  injuries  re- 
sulting in  death  were  the  defendants  who 
caused  death  does  not  preclude  maintenance 
of  action  by  personal  representative,  108  C 
645 

where  party  dies  after  hearing  by  Probate 
Court  but  before  decision,  right  of  appeal 
survives  to  executor  or  administrator,  110 
C  646 

but    Probate   Court   cannot  open   decree, 

110  C  646 

period  for  taking  appeal  from  probate  by  ad- 
ministrator of  one  affected  by  decree  be- 
gins to  run  from  appointment,  110  C  650 

executor  is  proper  party  to  actions  involving 
personal  property  of  estate,   111   C   145 

rights  as  individual  cannot  be  litigated  in  ac- 
tion where  he  is  party  only  in  representa- 
tive capacity,  111  C  683 

death  caused  by  negligence;  pain  and  suffer- 
ing, loss  of  wages,  hospital  bills  prior  to 
death  proper  elements  of  damage;  funeral 
expenses  and  like  expenses  after  death  not 
allowable,  113  C  405 

defendant  cannot  attack  appointment  of  plain- 
tiff as  administrator  on  trial  where  he  has 
made  no  specific  denial  of  right  to  sue  as 
such,   115  C  299 

executor  has  no  right  of  action  to  secure  a 
cancellation  of  change  in  beneficiary  of  in- 
surance policy  payable  to  individual  and 
not  to  estate,  116  C  721 

where  copartner  died  after  action  brought, 
his  executor  should  be  made  party  to  action 
by  scire  facias,  117  C  638 

statutes  de  survival  of  actions  contain  no  lim- 
itation of  time  within  which  executor  or 
administrator  of  deceased  defendant  may  be 
cited  in,  121  C  111 

six  months  for  entry  of  executor  or  ad- 
ministrator merely  fixes  time  he  may  enter 
of  right;  court  may  permit  him  to  enter  at 
later  time,  121  C  111 

so  late  citation  to  representative  of  de- 
ceased defendant  may  be  permitted  at  dis- 
cretion of  court,  121   Clll 

unless  objection  is  seasonably  made,  case 

will  not  be  erased  from  docket,  121  C  111 
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whatever   objection  there  may  be  to  the 


late  citation,  court  is  not  deprived  of  ju- 
risdiction of  subject  matter  of  action  by  de- 
lay, 121  C  111 

■ and  in  present  case  any  claim  of  lack  of 

jurisdiction  over  person  of  defendant  ef- 
fectually waived  by  filing  of  counterclaim, 

121  C  111 

is  fiduciary  representing  rights  of  heirs  and 
distributees  and  also  those  of  creditors,  122 
C  562 

■ in  absence  of  statute,  he  so  far  represents 

creditors  that  it  is  his  duty  to  inventory 
property  conveyed  by  decedent  in  fraud  of 
them  when  it  is  necessary  to  pay  debts  and 
to    institute    proceedings    to    appropriate   it, 

122  C  562 
-he  need  not  wait  for  debts  to  be  deter- 


mined before  taking  action,  122  C  562 
■ having  reduced  it  to  possession,  if  it  ulti- 
mately proves  unnecessary  to  use  it  at  all, 
it  must  be  returned,  122  C  562 

where  court,  though  hearing  evidence  as 

to  insolvency  of  estate,  made  no  finding  that 
stock  in  question  would  be  needed  to  pay 
claims,  administrator  had  no  standing  to 
set  aside  conveyance  of  it  by  decedent  as 
fraudulent  in  behalf  of  creditors,  122  C  562 
but   he   could   maintain   action   to    secure 


property  in  behalf  of  heirs  and  distributees, 
though  their  ancestor  soiled  his  hands  in 
the  transaction,  122  C  562 

statute  as  to  serving  process  against  nonresi- 
dent on  motor  vehicle  commissioner  does 
not  apply  as  regards  representatives  of  es- 
tate of  nonresident  who  had  died,  126  C 
92 

fact  that  company  which  insured  defend- 
ant's liability  had  reinsured  risk  in  this 
State  does  not  create  assets  of  estate  here 
sufficient  to  give  our  courts  jurisdiction,  126 
C  92 

for  administratrix  of  deceased  father  who  is 
also  his  widow  to  litigate  action  for  per- 
sonal injuries  against  unemancipated  son  is 
in  itself  disruptive  of  family  ties  and 
against  public  policy,  129  C  524 

promises  made  by  decedent  to  pay  bill  could 
not  avail  plaintiff  as  they  were  not  in  writ- 
ing as  required  by  statute  in  case  of  claims 
against  representatives  of  deceased  person, 
129  C  541 

action  against  executors  under  statute ;  to 
recover  necessary  to  find  that  claim  is  just 
and  one  which  ought  to  be  paid  equitably 
out  of  estate,  129  C  576 

■ if  executor  acts  "reasonably  and  in  good 

faith"  in  effort  to  protect  assets,  even 
though  unsuccessful,  estate  may  be  equi- 
tably bound  to  compensate  person  whose 
money  has  been  used  for  that  purpose,  129 
C  582 
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§  16.  Administrators   D.   B.   N.  and   C.  T. 

A.;  Executors  De  Son  Tort 
no   intermeddling   with   real   estate   will   sub- 
ject one  as  executor  de  son  tort,  1  R  104 

nor  with  personalty  conveyed  in  lifetime 

of  deceased,  1  R  104 
-though   conveyance    be   fraudulent    as    to 


creditors,   1   R  104 

administration  de  bonis  non  is  not  barred  by 
distribution,  nor  by  death  of  administrator, 
1  R  174 

executor  de  son  tort  cannot  plead  that  he 
never  intermeddled,  to  scire  facias  on  judg- 
ment, 1  R  183 

burden  of  showing  no  assets  is  not  laid  on 
administrator  de  bonis  non  by  admissions 
of  former  executor,  6  C  175 

liability  of  administrator  d.  b.  n.  restricted 
to  estate  not  previously  administered,  8  C 
586 

not  in  privity  with  predecessor  or  liable 

for  his  defaults,  8  C  586 

administrator  d.  b.  n.  not'  bound  by  admis- 
sions of  predecessor  as  executor  of  same 
estate,  10  C  68 

executor  de  son  tort  cannot  exist  while  there 
is  a  legal  executor  or  administrator,  12  C 
216 

acts  which  will  and  will  not  subject  person 
as  executor  de  son  tort,  12  C  218 

avails  of  sale  of  real  estate  in  hands  of  re- 
moved executor  should  be  paid  to  executor 
cum  testamento  annexo  appointed  in  his 
place,  17  C  420 

executor  de  son  tort ;  subsequent  lawful  ad- 
ministration of  all  the  assets  is  a  defense 
to  debt  on  judgment,  30  C  110 

unnecessary  intermeddling  of  stranger  consti- 
tutes him  executor  de  son  tort,  30  C  332, 
32  C  314 

aliter,  mere  acts  of  kindness  or  charity, 

30  C  332 

treasurer  of  bank  becomes  executor  de  son 
tort,  when,  30  C  333 

same  order  in  paying  claims  applies  to  ex- 
ecutor de  son  tort,  as  to  rightful  executor, 
30  C  335 

suit  against  executor  de  son  tort,  on  pre- 
ferred claim ;  estate  then  represented  in- 
solvent, 31   C  278 

plaintiff    entitled    to    judgment    for    full 

amount  on  which  he  can  receive  his  pro- 
portion, 31   C  278 

executor  de  son  tort  may  give  statutory  no- 
tice of  refusal  to  pay  claim,  32  C  323 

creditor  failing  to  sue  in  time  is  barred, 

32  C  323 

one  is  liable  as  executor  de  son  tort  by  doing 
acts  indicating  that  he  has  a  legal  right  to 
administer,  46  C  372 

payment  to  third  person  by  bank,  on  request 
of  lawful  executor,  does  not  make  payee  an 
executor  de  son  tort,  46  C  372 


widow  not  liable  as  executor  de  son  tort,  for 

what  acts,  47  C  278 
■ giving  away  clothes  of  deceased,  his  sole 

property,  47  C  278 
administrator  with  will  annexed  should  carry 

out  all  its  provisions,  49  C  341 
unless  contrary  intent  clearly  appears,  49 

C  341 
-sale  of  realty  a  matter  pertaining  to  ordi- 


nary jurisdiction,  49  C  341 

administrator  with  will  annexed  has  the  us- 
ual powers  of  executor  under  statute,  49  C 
341 

but  duties  imposed  and  powers  conferred, 

resting   on  special   confidence,   do   not  pass 
to  such  administrator,  49  C  341 

statute  providing  that  on  refusal  of  executor 
to  accept  trust  Court  of  Probate  will  ap- 
point widow  or  next  of  kin  administrator 
c.  t.  a.  does  not  apply  to  nonresident  tes- 
tator having  estate  here,  49  C  411 

court    would    concede    executor    of    will 

the  right  to  prove  will  here  and  would  ap- 
point administrator  c.  t.  a.  only  in  case  of 
his  intentional  refusal  to  act,  49  C  411 
-intentional    refusal    need    not    be    express 


or  formal,  but  court  may  find  it  in  his  si- 
lence or  inaction,  49  C  411 

appointment  of  administrator  with  will  an- 
nexed is  governed  by  statute  which  allows 
ten  years  for  proof  of  wills,  49  C  412 

administrator  d.  b.  n.  cannot  sustain  suit  on 
executor's  bond  for  mere  technical  breach, 
52  C  564 

where  there  is  no  property  and  no  debts, 

52  C  558 
-especially    where   suit    is   not   prosecuted 


for  any  person  having  an  interest  in  the 
property,  52  C  558 

administrator  with  will  annexed  may  by  deed 
release  condition  imposed  on  grantee  by 
an  earlier  deed  of  testator,  under  statute, 
54  C  64 

such  release  is  not  affected  by  fact  that 

such  interest  was  devised  by  will,  since  all 
the  property  was  devised  subject  to  the 
power  of  sale,  54  C  64 

executrix  de  son  tort  held  not  liable  under 
circumstances,  to  creditors  of  deceased  hus- 
band, 59  C  249 

where     balance     after    paying     preferred 

claim  was  insufficient  to  pay  expenses  of 
administration,  59  C  249 

administrator  de  bonis  non  may  recover  ex- 
cess of  overpayment  made  by  first  adminis- 
trator by  mistake,  59  C  326 

of    no    consequence    that    when    payment 

was  made  defendant  had  no  knowledge  of 
mistake  or  condition  of  estate,  or  that  mis- 
take was  one  of  law,  59  C  327 

so   where   a  claim   was   paid   in   full   and 


estate    afterwards    proved    insolvent,    59    C 
326 


Executors  and  Administrators  §  16 

a  suit  instituted  by  administrator  in  lifetime 
may  be  continued  by  administrator  de 
bonis  non  after  death  of  administrator,  un- 
der statute,  59  C  331 

when  Probate  Court  may  appoint  adminis- 
trator with  will  annexed  in  place  of  execu- 
tor named  in  will,  61  C  420 

want  of  integrity  or  business  experience 

not  sufficient  ground  for  rejecting  a  named 
executor,  61  C  420 

approval  by  the  court  of  an  executor's  ac- 
count showing  certain  claims  as  uncol- 
lectible does  not  discharge  debtor,  62  C 
221 

if  afterwards  collectible  court  may  ap- 
point an  administrator  de  bonis  non,  62  C 
222 

any  residuary  legatee  may  ask  for  appoints 
ment  of  administrator  d.  b.  n.  on  unadmin- 
istered  assets,  62  C  222 

immaterial   that   all    such   assets   may  be 

needed  to  pay  debts,  62  C  222 

duty  of  administrator  d.  b.  n.  to  recover  prop- 
erty conveyed  away  by  his  predecessor 
without  authority,  64  C  25 

where  husband  is  statutory  trustee  of  wife, 
is  then  appointed  administrator  of  her  es- 
tate, and  mingles  funds  of  estate  with  his 
own,  action  by  administrator  d.  b.  n.  on  her 
estate  against  his  estate  after  his  death, 
sustained,  67  C  438 

appointment  of  administrator  d.  b.  n.  where 
property  which  is  really  intestate  has  been 
distributed  as  testate,  70  C  363 

such    administrator    should    be    appointed 

where  claim  is  made  in  good  faith,  and  is 
not  prima  facie  without  foundation,  70  C 
363 

historical    account    of   power   over   property; 

administrators  d.  b.  n.,  70  C  374 
administrator  d.  b.  n.  takes  title  to  judgment 

recovered  by  his  predecessor  and  is  proper 

partv  to  foreclosure  of  lien  thereon,   75   C 

153 

under  statute  permitting  recovery  directly 
from  estate  against  administrator  d.  b.  n. 
nature  of  charges  as  personal  liability  of 
executor  is  not  changed,  106  C  613 

charges  against  executor  were  not  at  common 
law  chargeable  against  administrator  d.  b. 
n.,  106  C  613 

administrator  d.  b.  n.  c.  t.  a.  necessary  party 
to  action  seeking  to  set  aside  probate  decree 
that  will  was  void  and  property  intestate, 
116  C  201 

where,  if  plaintiff  prevailed  in  contention, 
there  would  be  intestate  estate,  there  is 
such  possible  interest  that  Probate  Court 
could  appoint  administrator  d.  b.  n.  c.  t.  a., 
116  C  205 
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§  17  Executors  and  Administrators 

§  17.  Ancillary      Administration;      Foreign 
Executors 

foreign  executor  may  sue  in  this  State  for 
property  belonging  to  deceased,  K  271 ; 
overruled  infra 

foreign  executors  have  no  powers,  as  such, 
out  of  State  where  appointed,  2  R  463 

until  taking  out  ancillary  administration, 

2  R  463 

foreign  executors  have  no  right  to  dispose  or 
control  property  of  intestate  here  under  let- 
ters granted  in  another  State,  3  D  88 

nor  under  letters  testamentary.  3  D  305 

executor  of  nonresident  executor  is  not  ex- 
ecutor of  first  testator,  4  D  96 

without  taking  out  letters  in  this   State, 

4  D  96 

foreign  executor  not  recognized  here,  15  C 
147,  16  C  135 

cannot  sue  claims  of  deceased  here,  16  C 

foreign  executor  bringing  or  transmitting 
propertv  here  is  not  liable  to  suit  here, 
16  C  137 

creditors    must    resort   to    the    forum    of 

original  administration,  16  C  138,  46  C 
34 

stand,  as  to  assets  in  this  State,  like  a  do- 
mestic executor.  32  C  314 

rights  and  powers  of,  de  debts  due  in  this 
State  to  deceased  nonresident.  32  C  319 

ancillary  administration  is  a  matter  of  right 
though  there  be  no  tangible  property  in  this 
State.  36  C  213 

Probate  Court  not  to  pass  on  validity  of 

claim  before  granting  administration,  36  C 
213 

coming  here  to  reside,  not  liable  here  to  the 
extent  of  the  estate  brought  with  him,  46 
C  33 

■ creditor  must  resort  to  forum  of  original 

administration,  46  C  34 

distinction  between  same,  and  case  where 

assets  are  originally  here,  46  C  37 

may  receive  in  this  State  assets  voluntarily 
delivered  to  him,  46  C  372 

right  of  creditors  where  claims  have  been 
refused  by  executors  in  another  State  to 
enforce  them  here  through  ancillary  admin- 
istration, 49  C  412 


testatrix  dying  within  this  State,  but  found 
domiciled  in  New  York,  by  court  there; 
duty  of  court  here  to  admit  will  to  pro- 
bate for  ancillary  administration,  50  C  330 

statute  does  not  exclude  such  a  will,  50  C 

339 

accounting  by  ancillary  administrator  for  per- 
sonal Droperty  in  state  of  appointment,  67 
C  27 

appointment  of  administrator  on  estate  of 
nonresident  can  only  be  supported  by  show- 
ing at  least  prima  facie  ownership  of  prop- 
ertv within  the  district;  what  is  propertv, 
76  C  118 

offer  of  exemplified  copy  where  original  will 
of  resident  of  this  State  has  been  probated 
in  another  State  as  basis  for  ancillary  ad- 
ministration, 77  C  644 

our  court  cannot  appoint  a  foreign  executor, 
81  C  681 

Probate  Court  need  not  issue  letters  testa- 
mentarv  to  executor  approved  in  foreign 
State,  81   C  682 

our  court  can  inquire  into  mental  capacity  of 
foreign  executor,  81   C  681 

foreign  corporation  may  be  appointed  ancil- 
lary executor  here,  92  C  649 

qualification  in  foreign  State  does  not  give 
right  to  administer  assets  in  Connecticut  or 
sue  on  debt  here,  until  ancillary  adminis- 
tration is  taken  out,  92  C  649 

assets   voluntarily   delivered   to  him   may 

be  lawfully  collected,  92  C  649 

right  of  foreign  executor  to  withdraw  assets 
from  this  State,  92  C  654 

right  of  action  under  New  York  statute  not 
"propertv'"  of  decedent  within  meaning  of 
statute.  108  C  436 

this  State  will  not  determine  validity  of  acts 
of  foreign  fiduciary,  if  question  may  have 
been  adjudicated  elsewhere,   108  C  611 

Probate  Court  has  determination  of  whether 
propertv-  in  hands  of  ancillary  administrator 
in  this  State  should  be  remitted  to  principal 
administrator  or  be  administered  here,  127 
C  108 

beyond  power  of  Superior  Court  to  as- 
sume primary  jurisdiction  to  render  judg- 
ments which  would  bring  about  adminis- 
tration of  propertv-  in  this  State.  127  C  108 


EXEMPLARY  DAMAGES 
See  Damages  §   15 

EXEMPTIONS 

See  Attachment  ?  2:  Execution  §  2;  Taxation  §  4 


EXHIBITS 
See  Evidence  §  72 
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Extradition 

EXPLOSIVES 

See  Negligence  §  7;  Nuisance 

EXTINGUISHMENT 

See  Abandonment;  Easements  §  8:  Payment;  Release  and  Discharge 


EXTRADITION 


in  general,  68  C  441,  78  C  150 

paroled  prisoner  coming  here  in  breach  of 
parol  is  subject  to,  68  C  441 

every  possible  crime  including  misdemeanors, 
treason,  felony,  committed  in  the  United 
States,  is  extraditable,  84  C  370 

no     State     can    limit    or    abridge    word 

"crime"  in  this  connection,  84  C  370 

Connecticut  extradition  statute  not  affected  by 
statute  of  1875,  84  C  370 

federal  statute  gives  procedure  for  carrying 
into  effect  constitutional  mandate,  84  C  370 

on  demand  for  extradition,  governor  must  first 
ask  whether  party  has  been  charged  with 
a  crime  in  proper  manner;  second,  whether 
he  is  a  fugitive,  84  C  370 

before  issuing  extradition,  governor  should 
have  indictment,  information,  or  affidavits ; 
they  need  not  be  included  in  warrant,  84  C 
370 

warrant  is  prima  facie  evidence  of  regularity 
and  will  hold  accused,  84  C  370 

a  high  crime  is  one  nearly  allied  and  equal 
in  guilt  to  felony,  84  C  371 

conspiracy  in  New  York  may  be  either  felony 
or  misdemeanor,  84  C  371 

a  fugitive  from  justice  must  have  been  in 
demanding  State,  have  left  it,  and  must  now 
be  in  the  other ;  he  must  have  incurred 
guilt  before  he  left  and  while  bodily  pres- 
ent there,  92  C  539 

indictment  held  to  set  forth  crime  under  New 
Jersey  statute,  100  C  291 

in  habeas  corpus  by  prisoner  first  question  is, 
does  indictment  substantially  charge  a 
crime,  100  C  294 

trial  courts  have  discretionary  power  to  ad- 
mit prisoner  under  extradition  to  bail  pend- 
ing appeal  from  dismissal  of  habeas  cor- 
pus,  100  C  296 

ruling  will  not  be  reversed  unless  discre- 
tion abused,  100  C  296 

duty  of  state's  attorney  upon  taking  out  of 
writ,  100  C  298 

criminal  law  of  one  State  has  no  force  out- 
side its  border,  105  C  374 

warrant  of  another  State  of  no  conse- 
quence and  its  authority  cannot  take  paroled 
prisoner,   105   C   376 

extradition  is  merely  means  of  bringing  ac- 
cused to  State  there  to  answer,  105  C  374 


prisoner  paroled  by  one  State  and  coming 
here  amendable  to  extradition  bv  a  third 
State,  105  C  374 

that  last  State  acquiesced  in  parole  of  no 

consequence  as  regards  prisoner,  105  C  374 

and   agreement  by   its   representative  not 

to  extradite  him  would  have  been  void 
against  public  policy,   105  C  374 

paroled  prisoner  from  California  may  be  re- 
turned to  that  State  by  extradition,  105  C 
374 

fugitive  from  justice  from  one  State  to  anoth- 
er not  to  exempt  from  prosecution  for  of- 
fenses other  than  those  for  which  extra- 
dited,  109   C  404 

rule  different  in  extradition  from  foreign 

nations,   109   C  404 

statutory  conditions  governing  arrest  of  fugi- 
tives from  justice  from  another  State  must 
be  strictly  complied  with,  115  C  638 

officer  cannot  arrest  fugitive  from  justice 
without  warrant  though  at  request  of  offi- 
cers of  demanding  State,  115  C  638 

arrest  of  accused  for  crime  committed  in 
Chicago  made  without  any  of  the  pre- 
liminary steps  or  the  warrant  required  by 
our  statutes  held  illegal,  115  C  638 

and  accused  might  properly  make  re- 
sistance under  certain  circumstances  and  to 
certain  extent,  115  C  638 

where  plaintiff  did  not  allege  that  he  was  in 
New  York  at  time  crime  charged  was  com- 
mitted but  claimed  that  his  conduct  did  not 
constitute  a  crime,  held  that  this  issue  is  one 
to  be  determined  by  New  York  court,  not 
by  courts  of  this  State  before  he  is  surren- 
dered for  extradition,  122  C  304 

plaintiff  arrested  in  Massachusetts  for  theft, 
sentenced  in  District  Court,  appealed  to  Su- 
perior Court  which  put  him  on  probation; 
officer  permitted  him  to  return  to  Connecti- 
cut where  he  violated  terms  of  probation 
thereby  becoming  subject  to  arrest  under 
Massachusetts  law ;  held  he  was  fugitive 
from  justice  within  extradition  law,  123  C 
38 

if   this   were   violation   of   Massachusetts 

statute  in  connection  with  proceedings,  ques- 
tion whether  proceedings  would  be  invali- 
dated to  be  determined  by  Massachusetts 
courts,  not  ours,  123  C  39 
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Factors 


FACTORS 

See  also  Bailments 


defined,  6  C  527 

collecting  agent  or  attorney  is  not  a  factor, 
6  C  528 

bound  to  obey  orders  if  he  has  made  no  ad- 
vances or  incurred  liabilities,  37  C  380 

may    sell    enough   to    repay   advances   or 

meet  liabilities,  unless  restrained  by  special 
agreement,  37  C  380 

power  of  factor  to  disregard  orders  is  lim- 
ited to  his  interest  m  goods,  37  C  381 

may  disregard  orders  as  to  time  and  mode 
of  sale,  when,  37  C  381 

circumstances   held   insufficient   to   justify 

disregard  of  orders,   37   C   382 

consignment  to  commission  merchant  is  a  per- 
sonal trust,  and  not  to  be  delegated  with- 
out consignor's  assent,  44  C  561 

sale  or  pledge  of  goods  by  merchant  is  a 


conversion,  though  he  have  a  lien  on  goods, 
44  C  561 

— merchant's  assignee  in  insolvency  acquires 
no  further  rights,  44  C  562 
-trover   lies    if   lien   be   discharged   before 


suit  brought,  44  C  563 

a  factor  and  financial  agent  of  manufacturing 
company  has  the  authority  habitually  as- 
sumed and  exercised  by  such  an  agent,  55  C 
494 

agent  commissioned  to  purchase  cannot  him- 
self be  the  seller,  58  C  36 

principal   may    rescind   on  knowledge,  or 

affirm  and  ratify,  58  C  37 

ignorance  of  purchaser  that  vendor  was  a  fac- 
tor does  not  protect  him  if  sale  was  unau- 
thorized, but  he  is  not  a  participant  in  the 
wrongdoing,  90  C  487 


FAIR  TRADE  ACT 


not  unconstitutional  in  permitting  producer  to 
discriminate  between  customers  to  whom  it 
sells  its  products,  128  C  597 

producer      allowed      injunction      against 

wholesaler    who    is    also    retailer    who    cut 
price  of  its  products,   128  C  597 
-plaintiff  did  not  come  into  court  with  un- 


clean hands  by  refusing  to  sell  directly  to 
defendant  and  was  not  debarred  from  in- 
junctive relief,  128  C  597 
not  unconstitutional  because  it  enables  one 
seller  of  goods  to  fix  price  at  which  another 
may  sell  them,  128  C  597 


where  common  law  would  prohibit  contracts 
authorized  by  Fair  Trade  Act  as  being  in 
restraint  of  trade,  not  necessary  for  Legis- 
lature to  state  expressly  that  act  was  in 
derogation  of  common  law,  128  C  597 

does  not  purport  to  determine  terms  upon 
which  producer  or  distributor  may  sell  ar- 
ticles to  retailers,  128  C  597 

reasonable  exception  by  which  minimum 

prices  established  did  not  apply  to  physi- 
cians, dentists,  etc.,  does  not  destroy  validity 
of  price  schedule,  128  C  597 


FALSE  ARREST  OR  IMPRISONMENT 

See  also  Malicious  Prosecl*tiox 


legal  process  may  be  so  used  as  to  make  party 
liable  for  false  imprisonment,  K  69 

arrest  with  design  to  extort  money,  K  69 

to  take  up  and  remand  a  man  to  another 
State  upon  a  prosecution  for  the  mainte- 
nance of  a  bastard  renders  both  the  jus- 
tice and  officer  liable  for  false  imprison- 
ment, 2  R  152 

owner  of  stolen  goods  who  takes  thief  is  not 
guilty  of  false  imprisonment  if  person  taken 
is  found  guilty,  2  R  171 

if  bail,  in  arresting  principal,  uses  more  force 
than  is  necessary,  he  will  be  liable  for  false 
imprisonment,  3  D  485 

justice  liable  for  false  imprisonment,  in  bind- 
ing over  without  lawful  complaint,  4  C  113 

the  return  of  an  officer  on  a  warrant  issued 
by  a  justice  of  the  peace  is  admissible  to 
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prove  an  arrest,  against  a  grand  juror  as 
well   as   against   the  justice,   11   C  95 

lies  against  justice  for  unlawfully  detaining 
witness,  41   C  316 

master  arrested  and  imprisoned  under  stat- 
ute for  neglect  of  apprentices,  may  sue  for 
false  imprisonment,  49   C  219 

statute  does  not  authorize  criminal  prose- 
cution, 49  C  217 

parties  participating  in  acts  done  under  void 
mittimus  responsible  for  arrest,  etc.,  64  C 
319 

imprisonment  is  allowable  only  under  clear 
warrant  of  law,  67  C  372 

justice  liable  for  arrest  under  void  process 
issued  by  him,  75  C  356 

if  officer  serving  joins  in  answer,  he  must 

stand  or  fall  with  the  justice,  75  C  356 


Farm  Credit  Act 


justice  not  guilty,  if  he  had  jurisdiction,  77 
C  141 

intention  to  act,  and  belief  that  one  was  act- 
ing, legally  no  defense;  release,  79  C  405 

damages  recovered  by  one  arrested  for  not 
moving  on  immediately  when  ordered  by 
police,  84  C   164 

must  have  a  reasonable  time  to  move,  84 

C  164 

refusal  by  chief  of  police  to  allow  prisoner  to 
go  until  $5  is  paid  does  not  protect  police 
officer  from  liability  for  false  arrest,  84 
C  164 

where  warrants  are  properly  drawn  and 
served  for  apparently  just  cause,  arrest  and 
detention  is  lawful,  84  C  378 

force  is  implied  in  every  false  imprisonment 
though  one  submits  peacefully,  85  C  327 

discharge  upon  trial  does  not  disprove  ab- 
sence of  cause  for  arrest,  97  C  695 

right  of  police  officer  to  arrest,  97  C  695 

justfication  not  supported  by  allegations  either 
of  complaint  or  answer  requires  reversal  of 
judgment  for  defendants,  97  C  696 

where  police  officer  arrests  plaintiff  for  cause 
within  his  personal  knowledge,  justification 
by  him  would  also  justify  complainants  sued 
with  him,  97  C  700 

all  who  knowingly  procure,  aid,  abet  or  sub- 
sequently adopt  false  imprisonment  are  lia- 
ble as  joint  wrongdoers,   105   C   177 

action    lies    for    detention    under    void 

process  or  process  invalid  on  its  face,  not 
for   abuse   of  process   valid   on   its   face, 
105  C  177 
-officer  must  obey  process  literally  or  if 


that  is  not  possible  then  as  soon  as  he 
reasonably   can,    105    C    177 
— if  complaint  does  not  allege  warrant  to 
be  invalid  it  is  assumed  to  be  valid  on  its 
face,  105  C  177 


claimed  because  of  arrest  under  body  ex- 
ecution, 118  C  158  and  see  Execution 

plaintiff's  claim  that  action  for  false  im- 
prisonment lay  where  process  under 
which  he  was  arrested  was  valid  but  was 
procured    without   there   being   cause    of 

■  action,  overruled,  120  C  440 

action  falls  within  field  of  trespass,  120  C 
443 

and  trespass  will  not  lie  for  act  done 

under    legal    process,    regularly    issuing 
from  court  of  competent  jurisdiction,  120 
C  442 
-lies   only  in   case  where  process  is  ir- 


regular and  void  upon  face,  120  C  442 
conviction  is  defense  in  action  for  false  im- 
prisonment as  well  as  in  one  for  mali- 
cious prosecution,  120  C  444 
of    one    who    has    voluntarily    committed 
himself   to   institution   for  insane,    124   C 
170 
whether  there  is  duty  on  part  of  of- 
ficers   to   inform    him   as   to   method   by 
which  he  may  legally  secure  release,  124 
C  170 
—whether   or  not  there  is  duty  to  dis- 


close depends  on  relationship  of  parties 
and  whether  occasion  and  circumstances 
are  such  as  to  impose  duty  to  speak,  124 
C  170 

— where  knowledge  of  fact  is  open  to 
both  parties,  a  condition  of  duty  of  one 
to  disclose  it  to  other  is  that  former 
is  or  should  be  aware  that  latter  does  not 
know  it,  124  C  170 
-where    finding    showed    only    that    in- 


mate made  known  to  officers  of  retreat 
his  desire  to  leave,  no  duty  to  inform 
him  of  method  he  should  follow  to 
secure    release,    124    C    170 


FALSE  PRETENSES 

See  Criminal  Law  and  Procedure  §  21 

FAMILY  CAR  DOCTRINE 

See  Automobile  §  32 

FAMILY  SETTLEMENTS 

See  Compromise  and  Settlement;  Estates  of  Deceased  Persons  §  14 


FARM  CREDIT  ACT 


act  providing  that  farmers  mortgaging 
chattels  and  crops  to  secure  loans  from 
existing  federal  agencies  "or  any  federal 


agency"  thereafter  authorized,  may  re- 
tain possession  of  mortgaged  chattels, 
118  C  341 
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Farm  Credit  Act 


-obvious  purpose  to  create  exception  to 


rule  that  retention  of  possession  invali- 
dates mortgage  as  to  creditors  and  bona 
fide  purchasers,  118  C  341 
— production  credit  association,  organ- 
ized under  Farm  Credit  Act,  held  to  be 
federal  agency  within  our  act,  118  C  341 


incidental  features,  such  as  possibility  of 

ownership  of  stock  by  investors,  insufficient 
to  deprive  association  of  federal  status,  118 
C  341 

and  association  is  entitled  to  all  benefits  of 

our  act  though  not  specifically  mentioned  in 
it,  118  C  341 


FEDERAL  COURTS 
See  Removal  of  Causes;  United  States  §  1 

FEDERAL  EMPLOYERS'  LIABILITY  ACT 

See  Carriers  §   13 

FEEBLE-MINDED  PERSONS 
See  Criminal  Law  and  Procedure  §  21 

FEE  TAIL 

See  Wills  §  33 

FELONY 

See  Criminal  Law  and  Procedure  ;  titles  for  various  crimes 


FENCES 
See  also  Adjoining  Landowners  ;  Boundaries  ;  Highways  §  18 


stream  as  division  line;  owner  of  cattle  liable 
for  not  preventing  their  crossing,   1   R  270 

grant  of  land  bounded  on  ditch  conveys  to 
center  of  it,  6  C  474 

such   ditch   to   be   treated   as   a   common 

fence,  6  C  474 

repair  of  ditch  on  another's  land  is  how  lim- 
ited, 6  C  474 

one  not  absolute  owner  but  having  care  and 
control  liable  for  damage  done  by  cattle  in 
inclosure  sufficiently  fenced,  6   C   530 

no  action  lies  under  statute  for  trespass  by 
cattle  on  land  not  inclosed  by  fence,  if  plain- 
tiff's fence  be  legally  insufficient,  14  C  292 

owner  of  front  fence  has  no  right  to  place 
corner  post  half  on  land  of  adjoining  own- 
er, 15  C  135 

no  defense  that  post  could  be  utilized  f 

uncompleted  division  fence,  15  C  136 

averment  of  defendant's  obligation  to  keep  in 
repair  is  required,  15  C  532 

trespass  by  cattle;  defense,  insufficiency  of 
plaintiff's  fense;  plaintiff  may  show  cattle 
to  be  unruly,  16  C  206 

negligent  placing  of  gate,  1°  C  507 
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verbal  agreements  for  dividing  do  not  run 
with  the  land,  21  C  342 

division  and  sale  of  inclosed  lands  prima  facie 
requires  a  new  division  of  fence,  21  C  342 

contract  of  division  of  fence  to  be  construed 
with  reference  to  subject  matter,  21   C  343 

averment  that  there  has  never  been  a  divided 
fence  implies   what,  21   C  343 

prescription  as  bearing  on  liability  to  main- 
tain, 21  C  344 

proceedings  of  fence  viewers  not  set  aside  for 
error  of  judgment  as  to  damages,  21  C  345 

fence  viewers  to  decide  as  to  sufficiency  of 
fence  on  inspection ;  need  not  specify  where- 
in defective,  in  notice  to  owners  of  fence, 
24  C  277 

fence  viewers  are  sole  judges  as  to  sufficiency 
of  fences,  24  C  278 

a  ditch  may  be  equivalent  to  a  fence,  24  C 
278 

owner's  neglect  to  repair  same  on  notice 

renders  him  liable  to  expense  of  fence 
erected  by  plaintiff.  24  C  278 

no  legal  presumption  as  to  insufficiency  of 
fence  from  finding  cattle  at  large,  27  C 
402 


Ferries 


fence  viewers  not  to  settle  disputed  lines,  nor 
establish  lost  or  uncertain  boundaries,  28 
C  198 

action  of  viewers  ordering  fence  on  such 

line  is  void,  28  C  198 

fence  viewers  are  not  judicial  officers,  28  C 
604 

party  once  notified  to  repair  is  not  entitled 
to  notice  of  meeting  to  fix  on  value  of  re- 
pairs, 28  C  605 

amicable  partition  of  divisional  fence  may  be 
by  parol,  29  C  428 

notice  to  owner  signed  by  two  only  of  three 
fence  viewers  held  sufficient,  29  C  429 

need   not  specify   particular  fence,  when, 

29  C  430 

the  fifteen  days  given  to  repair  run  from 
time  of  notice  served,  29  C  431 

fence  viewers'  certificate  held  sufficiently 
specific,  29  C  432 

informal  notice  of  fence  viewers  to  owner 
held  sufficient,  29  C  432 

notice  left  at  owner's  house;  his  absence 

from  State  of  no  consequence,  29  C  432 

complainant  may,  on  neglect  of  owner,  repair, 
29  C  433 

not  bound  to  stop  repairs  begun  on  own- 
er's offer  to  make  them,  29  C  433 
-may   use  different   material   in   repairing, 


but   must   not   be   extravagant   in  materials 
or  work,  29  C  433 

when  decision  of  one  selectman  binding  as  to 
division  of  fences,  though  not  strictly  of- 
ficial, 32  C   109 

cattle  breaking  through  insufficient  fence  may 
be  impounded,  32  C  220 

fence  viewers  may  recover  their  costs  of  pro- 
prietors of  common  lands,  though  it  does 
not  appear  that  they  were  sworn,  35  C 
247 

form  of  demand  on  delinquent  proprietor  for 
costs  for  repairs,  35  C  248 

evidence  that  horse  jumped  legal  fence  is  ad- 
missible to  show  him  unruly,  37  C  125 

history  of  legislation  de  fences,  37  C  127 

common-law  duty  to  restrain  unruly  cattle  is 
not  altered  by  statute,  37  C  129 

landowners   not   obliged   to  fence  against 

such  cattle,  37  C  129 

'ordinary   fences"    are    such   as    are   suf- 


ficient to  restrain  orderly  cattle,  37  C  125 
penalty  under  statute  de  throwing  down  bars, 
gate,  or  fence  is  recoverable  though  act  be 
done  under  claim  of  right,  44  C  357 
malice  is  unnecessary,  44  C  360 


"wittingly"  in  statute  defined,  44  C  359 

where  party  builds  whole  of  division  fence  on 
line,  adjacent  owner  has  no  right  to  tear 
down  half,  though  he  may  build  half  and 
should  pay  half,  52  C  34 

statute  commented  on,  52  C  34 

old  fence  line  is  not,  as  matter  of  law,  con- 
clusive evidence  of  line  of  highway,  as  dedi- 
cated, although  it  may  be,  from  its  location, 
strong  evidence  of  the  fact,  54  C  73 

"malicious"  erection  of  structure,  under  stat- 
ute, 75  C  423 

finding  of  malicious  erection  of  a  fence,  not 
generally  reviewed  on  appeal,  82  C  289 

failure  to  have  sufficient  division  fence  held 
not  the  proximate  cause  of  death  of  cattle 
from  eating  poisoned  crops,  87  C  556 

payment  for  one-half  of  fence  not  implied  if 
one  has  no  interest,  88  C  220 

agreement  to  divide  fence  is  not  a  covenant 
running  with  land  binding  subsequent 
grantees  unless  acquiesced  by  them  or  unless 
steps  are  taken  to  have  new  division  made, 
101   C  2S0 

selectmen,  under  statute,  may  only  order 
fences  upon  fixed  boundaries,  101  C  280 

if  boundary  unknown  or  in  dispute,  they 

have  no  power  to  act,  101   C  280 

in  action  to  enforce  selectmen's  order,  evi- 
dence admissible  to  prove  that  boundary 
line  is  in  dispute,  even  though  objection  was 
not  raised  before  the  selectmen,  101   C  280 

executed  parol  agreement  for  dividing  fence 
not  within  Statute  of  Frauds,  101  C  280 

maintaining  barbed  wire  fence  near  boundary 
line,  101  C  545 

contempt  proceedings  for  failure  to  obey  tem- 
porary injunction  restraining  erection  of 
spite  fence,   102  C  353 

continuing  to  erect  fence  for  three  hours 

after  service,  while  legal  advice  is  sought, 
is  not  justifiable,  102  C  353 

agreement  between  adjoining  landowners  de 
maintenance  of  division  fence,  105  C  342 

where  animals  enter  land  through  insufficient 
fence  which  it  was  the  duty  of  the  land- 
owner to  maintain,  statute  does  not  author- 
ize him  to  impound  them,  105  C  343 

hedge  may  be  a  fence:  rights  of  adjoining  pro- 
prietors as  to  cutting  and  trimming  it,  108 
C  97 

where  fence  built  on  one  property  overhung 
adjoining  land  by  few  inches  it  was  not  true 
boundary  line  or  partition  fence,  129  C  635 


FERRIES 


town  transferred  its  right  in  ferry  to  com- 
pany, which  gave  bond;  latter  did  not  cover 
damages  to  individual  for  negligence,  11 
CI 


injunction  the  remedy  where  exclusive  right 
to  bridge  tolls  is  disturbed  by,   16  C  171 

can  be  established  only  by  charter  or  by  pre- 
scription,  17  C  64 
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between  towns,  when  a  beneficial  franchise 
and  not  a  burden,  17  C  91 

right  of  town  to  ferry  cannot  be  taken  away 
without  compensation  or  consent,  17  C  91 

nature  and  history  of  ferries  on  the  Con- 
necticut River,  29  C  229 

grant  of  ferry  as  part  of  railroad  route  is  not 
a  grant  of  a  general  ferry.  30  C  41 

where  originally  private  property  but  aban- 
doned, duty  of  maintaining  is  on  the  towns, 
by  statute,  59  C  443 

this  duty  carries  with  it  right  to  take  and 

appropriate  lawful  tolls,  59  C  443 

town  may  run  ferry  at  a  profit,  the  Legis- 
lature regulating  the  tolls,  59  C  445 


town  may  perform  duty  of  maintaining  in 
manner  deemed  best,  provided  no  rule  of  law 
or  policy  is  violated,  and  satisfaction  is 
given  to  the  users,  59  C  444 

may  lease  ferry  at  auction  to  the  highest 

bidder,  59  C  445 

power  of  commissioners  as  to  equipment;  not 
to  have  barrier  at  either  end  not  negligence 
per  se,  ferryman  not  an  insurer  of  safetv, 
69  C  363 

ferries  are  public  highways  and  their  main- 
tenance is  a  public  use ;  exempt  from  tax- 
ation if  municipality  owned,  87   C  229 


FIRE  AND  OTHER  DISTRICTS 

See  also  Schools  and  School  Districts 


special  act  as  to  sewers  in  second  school  dis- 
trict of  Enfield  construed,  71  C  189 

power  in  fire  district  to  tax  manufacturing 
plants;  "goods"  kept  on  hand,  92  C  672 

general  laws  applicable  to  taxation  by  fire 
districts,  92  C  672 

power  of  General  Assembly  to  create  and  de- 
fine limits  of  taxing  district  subject  only 
to  limitation  that  its  exercise  be  not  pal- 
pablv  arbitrary  and  plainly  unconstitutional, 
104  C  192 

exclusion  of  property  similarly  situated  not 
objectionable  if  it  is  reasonable,  104  C  192 

territory  may  be  included,  though  not  directly 
benefited,  104  C  192 

inhabitant  of  fire  district  whose  house  is 
burned  cannot  sue  for  breach  of  contract 
between  district  and  water  company,  105  C 
151 

furnishing  water  for  fires  is  governmental 
duty,  105  C  151 

inclusion  in  property  to  be  taxed  of  that  in 
one  district  served  by  extension  of  sewer 
from  another  district,  without  change  of 
district  boundaries,  upheld,  112  C  543 

sewer  in  one  district,  once  constructed,  may 
be  connected  with  plant  in  another  and  the 
whole  maintained  as  one  system,  112  C  543 

division  of  town  into  sewer  districts  and  pro- 
visions for  construction  and  maintenance  of 
sewers  and  disposal  plant  considered,  112  C 
543 

effect  of  omission  of  some  taxable  prop- 
erty from  list  prepared  as  basis  of  main- 
tenance tax,  112  C  543 


failure  to  fix  tax  rate  before  day  set  in 

charter,  112  C  543 

taxpayer  who  knew  of  layout  of  district,  bill 
authorizing  it,  etc.,  and  had  constructive  no- 
tice of  boundaries  by  map  on  file,  but  made 
no  claim  its  property  was  not  within  dis- 
trict, while  four  years  taxes  were  being  as- 
sessed, held  estopped  from  doing  so  now, 
122  C  392 

where  district  is  formed  to  include  property 
which  is  not  and  cannot  be  benefited  di- 
rectly or  indirectly  and  will  pay  taxes  only 
for  benefit  of  other  property,  there  is  act  of 
confiscation  violative  of  due  process  clause, 
122  C  392 

not  so  where,  though  there  is  no  present 

benefit,   it  is   reasonably  probable   one   will 
accrue,  122  C  392 

-though   only   present   function   of  district 


was  to  supply  water  which  defendant  al- 
ready had,  property  might  be  included  where 
district  had  power  to  take  watershed,  pro- 
vide sidewalks,  drains  and  sewers,  and 
more  sanitary  living  conditions  for  defend- 
ant's workmen  would  result,  122  C  393 

where  there  had  been  a  violation  of  manda- 
tory provisions  of  statute  as  regards  por- 
tion levied  on,  district  entitled  to  recover 
balance  after  deducting  portion  improperly 
assessed.   122  C  392 

sewer  commission  held  to  be  official  board  of 
town  and  not  a  sewer  district,  123  C  573 
and  see  Sewers 


FIREMEN 
See  Pensions;  Public  Officers  §  13 
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where  building  converted  to  dwelling-house  by 
repairs,  no  "erection"  of  dwelling-house 
within  statute,  4  C  65 

statute  against  erection  of  wooden  buildings 
construed  strictly,  12  C  549 

statute  de  liability  where  fire  runs  upon  land 
of  another  does  not  apply  where  fire  orig- 
inally set  on  plaintiff's  land,  25  C  165 

set  by  one  and  spreading  to  another's  land ; 
statute  de  fire,  30  C  305 

fire  need  not  run  in  traceable  course  from 

one  lot  to  the  other,  30  C  306 

evidence  of  defendant's  threats  to  burn  barn 
admissible  in  civil  action  though  made  con- 
siderable time  before  act  charged,  49  C 
336 

charge  upheld  in  civil  action  for  burning  of 
plaintiff's  barns,  52  C  53 

statute  de  liability  for  setting  fire  is  undoubt- 
edly constitutional,  54  C  461 

fire  has  always  been  the  subject  of  arbitrary 
regulations,  54  C  461 

statute  de  liability  of  railroad  company  for 
injury  to  property  by  fire  from  locomotive 
is  not  penal,  56  C  23 

an  action  will  lie  at  any  time  within  six 

years,  56  C  24 

fire  by  railroad  locomotive; 
statute  is  irrespective  of 
railroad,  60  C  136 

"contributory    negligence"    in 

fires  set  by  railroad ;  presence  of  litter  of 
straw,  72  C  24 

burden  on  plaintiff  to  show  fire  caused  by 
current  of  electricity  from  defendant's  cable 
and  that  defendant  was  negligent,  91  C  563 

evidence  that  other  property  in  the  vicinity 
was  set  on  fire  by  sparks  from  a  locomotive, 
other  than  the  one  claimed  to  have  caused 
the  fire  in  question,  admissible,  93  C  77 

nature  of  action  for  fires  set  by  locomotives, 
93  C77 

burning  rubbish  in  yard ;  fire  left  unguarded ; 
children  attracted  and  one  burned;  liabil- 
ity, 98  C  512 

no  liability  where  defendant  did  not  set  fire, 
and  used  reasonable  diligence  to  extinguish 
it,  100  C  701 

fire  defined,  105  C  729 


liability    under 
negligence     of 

statute    as    to 


where  woodland  available  and  valuable  for 
school  site  was  burned,  mere  market  value 
held  not  proper  measure  of  damages,  106 
C  423 

liability  of  railroad  for  spark  fires,  106  C 
423 

judgment  based  on  latent  defect  in  or  faulty 
installation  of  apparatus  fails  if  former  not 
pleaded,   111   C  528 

no  finding  that  latter  was  cause  of  fire, 

111  C  528 

doctrine  of  res  ipsa  loquitur  applied  to  fire  in 
house  claimed  to  have  been  caused  by  cig- 
arette, 113  C  333 

driver  of  apparatus,  proceeding  to  fire,  is 
bound  to  exercise  care  and  control  of  own 
safety  and  that  of  others  which  is  reason- 
able under  circumstances,  116"  C  127,  118  C 
307 

standard  applicable  to  efforts  to  save  life 

and  property  from  fire  does  not  apply,  116  C 
127 

driver  of  fire  truck  liable  to  one  injured  by 
negligent  driving,  118  C  307 

fire  marshal  or  other  official  of  Groton  Long 
Point  Association  has  no  statutory  author- 
ity to  start  a  fire  in  the  open  and  defense 
of  governmental  immunity  not  available 
when  fire  spread  to  plaintiff's  cottage,  119 
C  599 

facts  which  might  ordinarily  show  negligence 
on  part  of  person  setting  up  ladder  might 
not  necessarily  establish  negligence  by  fire- 
men doing  it  in  course  of  their  duty,  121  C 
362 

liability  of  municipalty  for  negligence  of  op- 
erator of  fire  apparatus  while  returning 
from  fire ;  nuisance,  122  C  321 

"bonfire"  as  used  in  ordinance  does  not  mean 
fires  kindled  in  barrels  for  burning  refuse, 
125  C  537 

liability  of  landowner  where  child  burned  by 
fire  in  incinerator  barrel,  125  C  537,  128 
C  210 

where  facts  showed  only  that  there  was  fire 
on  ash  pile  and  child's  clothes  took  fire 
in  some  unknown  manner  while  in  vicinity, 
issue  of  proximate  cause  one  of  fact,  129  C 
26 


FISH  AND  GAME 
See  also  Oyster  Grounds 


right  to  fish  in  navigable  river  is  a  common 
right,  1  R  217,  5  D  76,  1  C  383,  8  C  240 

but  adjoining  owner  has  exclusive  right  to 

draw  seine  on  his  own  land,  5  D  76 

right  to  take  shellfish  below  high  water  mark 
is  a  common  right,  5  D  28 


plea  of  common  right  to  fish  and  game;  title 

paramount,  5  D  75 
right  of  fish  and  game  in  navigable  river  is 

prima  facie  public,  1  C  383,  34  C  375 
i but   public  may  grant  exclusive  right,   1 

C  384,  34  C  375 
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such   exclusive    right   mav   be   prescribed 

for,   1   C  384 

• but  possession  must  be  exclusive  as  well 

as  uninterrupted,  1  C  384 

legislative  grant  of  fish  and  game  examined 
and  construed,  1  C  514 

where  several  are  concerned  in  breach  of  law 
each  is  liable,  2  C  309 

exclusive  right  of  fish  and  game  in  non- 
navigable  stream  is  in  adjoining  proprietors, 
2  C  483 

statute  de  fish  and  game  confers  only  a  per- 
sonal unassignable  right,  7  C  170 

fishing  pounds  included  in  term  "weir,"  in  cer- 
tain cases.  34  C  375 

"flat"  denned,  34  C  376 

taking  oysters  from  bed  staked  out  by  com- 
mittee :  defendant  may  show  same  to  be  a 
"natural  oyster  bed,"  37  C  322 

if  it  be  so  proved,  it  invalidates  commit- 
tee's action.  37  C  323 

statute  de  seizure  of  boat  illegally  taking 
oysters  held  unconstitutional,  since  it  al- 
lowed no  right  of  appeal,  37  C  323 

action  on  statute  of  1872:  averments  neces- 
sarv;  town  need  not  be  joined  with  infor- 
mer, 39  C  493 

summary-  of  legislation  de  fish  and  game;  re- 
view of  legal  authorities.  42  C  410.  note 

statutes  de  protection  of  fish  and  game  con- 
template civil  suit  only,  46  C  242 

proprietorship  of  fish  and  game  in  navigable 

waters  of  Sound  belongs  solelv  to  State,  48 

C  447 
in  statute,  "southerly,"  "northerly,"  mean  due 

north  and  south  lines,  48  C  447 
limits  within  which  beds  for  oysters  may  be 

designated,  how  ascertained,  48  C  448 
statute   de  natural   clam   bed   was   enacted   to 

protect   the   public    right   of   fisherv.    55    C 

266 
in   absence   of  any   legislative   permission 

to  a  towm  to  sue  for  a  violation,  the  State  is 

the  onlv  partv  to  enforce  the  remedv.  55  C 

266 

not   essential    that   landowner   should   request 

prosecution    under    statute    against    hunting 

and  fishing  on  inclosed  land  of  another,  60 

C  225 
that  landowners  had  leased  the   right  of 

fishing  to  others   is   immaterial,   60  C  223. 

225 
immaterial  whether  facts  led  defendant  to 

doubt  good  faith  of  the  posting,  60  C  223, 

225 
no  defense  that  defendant  did  acts  without 


birds  killed  to  go  bevond   limits  of   State, 
61  C  150 
-by  consolidation  of  laws,  revisers  intended 


guilty  intent.  60  C  226,  229 

killing  for  purpose  of  transporting,  and  hav- 
ing in  possession  with  intent  to  transport, 
are  distinct  offenses,  61  C  144 

not  necessary  to  violation  of  statute  that 
transportation  and  possession  should  be  of 
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only  condensation,  not  to  change  effect  of 
language,  61  C  150 

"such  birds"  refers  to  "woodcock,  grouse, 

or  quail,"  61  C  150 

statute  against  killing  game  birds  not  uncon- 
stitutional as  restricting  interstate  com- 
merce. 61  C  152 

State  may  enact  that  game  birds  may  be  killed 
and  sold,  or  held  for  sale,  only  for  do- 
mestic consumption.  61  C  152 

game  birds  never  become  articles  of  com- 
merce within  the  meaning  of  Constitution  of 
United  States,  61  C  153 

become    private    property    of   a    qualified 

character  when  killed,  61   C  153 

the  unorganized  public  cannot  acquire  right 
of  fishing  either  by  grant  or  prescription, 
though  any  member  or  each  member  may 
acquire  such  right,  61   C  187 

a  right  of  fishing  gained  by  hong  use  is  merely 
a  personal  rierht.  unassignable  and  unin- 
heritable.  61  C  187 

where  colonial  legislation  had  confirmed 
deeds  of  land  under  and  around  a  pond, 
held  no  pubic  or  common  right  of  fishing 
remained,  61   C  187 

prima  facie,  the  right  of  fishing  belongs  to 
the  owners  of  the  soil  over  which  the  water 
flows,  except  navigable  streams,  61  C  188 

where  ownership  of  water  and  soil  is  in  dif- 
ferent persons  the  right  of  fishing  goes  with 
the  water.  61   C   188 

a  several  or  exclusive  right  of  fishing  on  the 
estate  of  another  may  be  gained  by  adverse 
possession,  how.  61  C  188 

one    so    using    acquires    right    of    fishing 

against  all  the  world,  61   C  188 

may  maintain  trespass  even  against  own- 
er of  soil,  61   C  188 

State  has  right,  in  the  exercise  of  its  police 
power,  to  seize  implements  used  in  catching 
fish  in  violation  of  law.  and  to  condemn 
them  to  sale  or  destruction  bv  judicial  proc- 
ess. 90  C  584 

law  forbidding  hunting  on  Sunday  and  mak- 
ing possesson  of  implements  prima  facie 
evidence  of  guilt  is  constitutional,  98  C 
702 

is  a  game  law  not  a   Sundav  law,  98  C 

702 

how  construed.  98  C  702 

one  carrying  gun  on  Sunday  to  protect  game 
in  preserve  from  destructive  animals  may  be 
guilty  of  violation,  98  C  702 

to  protect  game,  law  often  forbids  acts  not  in 

themselves  harmful,  98   C   711 

purpose  of  such  laws.  98  C  711 

law  forbidding  possession  of  game  in  closed 

season  as   applying  to   that   taken   in   open 

season,  98  C  712 


Fixtures 


-to   game   taken   in    another    State,   98    C 


713 


-to   domesticated  fowls   or   animals,   98   C 


713 


such  laws  construed,  98  C  715 

fee  of  deputy  game  warden  held  properly 
taxed  in  costs  in  criminal  prosecution  for 
violation  of  game  laws,  98  C  715 


FIXTURES 

See  also  Landlord  and  Tenant  §   16 


buildings  erected  on  land  leased  for  nine  hun- 
dred ninety-nine  years  treated  as  part  of 
realty,   7  C  340 

common-law  criterion,  whether  removable 
without  injury  to  freehold,  9  C  67 

machinery  attached  to  factory  for  stability  in 
operating,  held  not  to  be,  9  C  68 

tenant  for  years  has  right  to  remove  during 
term  but  not  afterwards  a  building  erected 
by  him  on  leased  premises  for  carrying  on 
his  business,  16  C  322 

where  tenant  for  years  erected  building 
partly  on  land  of  his  lessor,  partly  on  ad- 
joining land  of  stranger  and  it  so  remained 
after  expiration  of  lease,  stranger  had  right 
to  remove  that  part  of  building  on  his  land 
but  not  that  part  affixed  to  freehold  of  les- 
sor, 16  C  322 

machinery  in  factory  is  not  necessarily  per- 
sonal  property,   21   C   184 

when  regarded  as   personal  estate,  21   C 

183 

when  presumed  to  be  fixtures,  21  C  184 

no  criterion  of  universal  application  exists, 
35  C  92 

but  article  must  at  all  events  be  annexed 

to  freehold,  35  C  93,  39  C  364 
-it   should   also   appear   that   a   permanent 


accession  was  intended,  35  C  94 
character  and  purpose  of  annexation  is  an  im- 
portant criterion,  35  C  95 
when  chattels  become  part  of  the  realty,  36 

C  86 
bell  in  tower  built  on  factory  is  part  of  the 

realty,  36  C  87 
blower  pipe  to  forge  will  pass  under   "fixed 

machinery,"  36  C  87 
pump  permanently  inserted  in  ground  by  stone 

and  iron  work  is  a  fixture,  38  C  543 
portable  furnace  set  in  pit  prepared  for  it  in 

cellar  is  fixture,  39  C  365 
also  smoke  pipes  connecting  furnace  with 

chimneys,  39  C  365 
actual  disruption  in  order  to  remove  articles 

is  not  essential  to  make  them  fixtures,  39  C 

365 
declarations   by   tenant   on    erecting  building. 

admissible  de  intent,  against  tenant's  vendee 

about  to  remove  the  building,  41  C  473 
building  erected  on  land  leased  for  sixty  years 

held  to  belong  to   lessee,   especially   where 

lease     provided     that     lessor     should     buy 

building  at  the  termination  of  the  lease,  51 

C  260 
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a  tenant  under  a  lease  must  remove  during 
term,  in  absence  of  special  agreement,  or  at 
furthest  during  possession  under  a  right  to 
consider  himself  a  tenant,  62  C  546 

an  attaching  creditor  must  remove  while 

tenant's  right  exists ;  he  can  claim  no  better 
title,  62  C  547 

but  a  formal,  voluntary  surrender  by  ten- 
ant does  not  affect  rights  of  third  parties 
acquired  previously,  62  C  550 

further    exception    where    property    is    a 

"mere  chattel,"  62  C  551 
-rule  has  no  application  to  tenancy  at  will, 


62  C  551 

where  a  tenancy  is  terminated  by  summary 
process  for  nonpayment  of  rent,  the  general 
rule  de  removal  of  fixtures  held  applicable, 
62  C  552 

tenant    may    save    his    rights    by    paying 

rent,  and  a  court  of  equity  would  aid  him 
after  forfeiture,  62   C  552 

attaching  creditor  has  same  equity,  62  C 

553 

charge  that  intent  of  lessee  in  annexing  chat- 
tel to  freehold  must  be  proved  beyond  a 
doubt  and  that  burden  is  upon  lessor,  held 
erroneous,  62  C  553 

removable  fixtures  may  be  attached  or  levied 
upon  as  personalty,  62  C  558 

as  between  landlord  and  tenant,  modern 
cases  give  prominence  to  intent  in  determin- 
ing, 62  C  559 

a  steam  engine  placed  upon  permanent  foun- 
dation by  owner  of  building  to  furnish  pow- 
er to  tenants,  held  a  part  of  the  realty, 
though  engine  was  disconnected  from  boiler 
at  time  of  sale,  63  C  442 

chattel  becomes  part  of  the  realty  when  it 
appears  from  inspection  of  the  property  that 
a  permanent  accession  was  intended ;  in- 
tention is  the  paramount  consideration,  63 
C  443 

what   may  be  considered   in   determining 

intention,  63  C  443 

replevin  does  not  lie  for  mortgagee  out  of 
possession  to  recover  fixture  severed  by 
mortgagor;  his  remedy,  72  C  464 

intention  determines  whether  article  is  fix- 
ture or  not;  heating  plant;  replevin  does 
not  lie  to  get  possession  of,  75  C  170 

soldiers'  monument  erected  on  lands  of  State 
becomes  property  of  State,  76  C  600 

water  mains  held  not  part  of  realty  as  regards 
taxation,  79  C  72 
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intended  permanent  accession  to  freehold  re- 
quired; a  tool  house  held  to  be  personal 
property  as  between  father  and  son,  86  C 
5J-. 

whether  articles  are  fi  depends  upon  in- 

tention  of   those    who    attach    them;    I 
that  show  intention,  87  C  129 

res  put  into  leased  property  not  adapted 
for  -  for  which  it  is  leased  may  be 

removed.  87  C  129 

fixtures  belonging  to  the  landlord  and  adapted 
I  f   cannot  be  re- 

moved,  nor   can   substitutes   for   theft.    ::> 
illed  by  ten:  C  129 

:ures  in  theater  held  not  re- 
moval le,   ;T  C  129 

trade  fixtures  must  be  removed  by  lessee  dur- 
::::  ::;;  possessi    :    jnier  the  lease.  57  C  129 

lessee's  trustee  in  bankruptcy,  who  did  not 
tender  rent  -Id  not  remove  trade  fix- 

tures, and  k       "      as  not  guilty  of  cor. 
"  C  129 

building  voluntarily  erected  on  land  of  an- 
other is  annexed  to  the  soil,  91  C  13 

cement  and  steel  towers  of  electric  transmis- 
sion line  not  fixtures,  in  view  of  their  na- 
tnre   and  intended  use.   101   C  383 

whether  structure  is  a  fixture  as  determined 


by  intent  of  par  character  and  design 

and  use  intended.  101  C  396 

in  absence  of  contrary  agreement,  buildings 
placed  on  land  became  part  of  freehold,  110 
C  516 

rials  to  establish  a  fixture;  not  that  it 
be  annexed  to  freehold  but  that  permanent 
accession  was  intended,    124   C  59 

importance  ot  relationship  of  parties ;  as  be- 
en  mortgagor   and   mortgagee  tendency 
is  to  hold  articles  part  of  realty;  contra  in 
case  of  landlord  and  tenant  or  other  holder 
of  limited  term,  124  C  60 

building  specially  adapted  to  certain  uses, 
instrumentalities  to  carry  out  those  pur- 
poses ordinarilv  considered  part  of  realtv. 
124  C  60 

on  fa:: 5  I  eld  bowling  alleys  part  of  real' 
matter  of  law  and  belonged  to  foreclosing 
mortgagee,  124  C  60 

conditional  sale  contract  designating  them 

personal  property  was  made  for  benefit  of 
sellers    and    when    buyer's    obligation    dis- 
charged   property    reverted   to   its   original 
condition.  124  C  60 
-character   of   alleys   as   real   or   personal 


property  determined  as  of  date  they  were 
placed  in  building,  124  C  63 


FLOWAGE  ACTS 
See  also  Waters   \  4 


all  whose  lands  will  be  flowed  may  be  in- 
cluded in  one  petition,  though  one  re- 
spondent resides  in  another  county,  and  his 
land  is  out  of  the  county,  33  C  89 

lands  already  appropriated  to  flowage  cannot 
be  taken  by  Flowage  Act,  33  C  356 

injunction  to  restrain  prosecution  of  peti- 
tion for  same,  refused.  33  C  355 

evidence  de  value  to  petitioners,  of  land 
sought  to  be  taken,  inadmissible,  33  C   : 

::: 

Flowaee  Act  is  constitutional,  33  C  550,  34 
C  84 

a  taking  to  increase  power  of  grist  mill  held 
a  public  use,  33  C  '.'- 

owner  of  water  privilege  is  the  proper  per- 
son to  petition,  need  not  join  tenant  at 
33  C  552 

no  objection  to  petition  that  petitioner  main- 
tains his  dam  at  the  height  prayed  for,  33 
C 

no  inconsistency  in  finding  that  the  flowage 
would  be  of  public  use  and  fixing  dam  at 
less  height  than  prayed  for,  33  C  552 

mill  need  not  be  on  same  tract  of  land  as 
the  dam.  34  C 

facts  sufficiently  showing  inability  to  agree 
as  to  damages.  34  C  ! : 

report  allowing  raising  of  dam  so  many  addi- 
tional feet  held  sufficient,  34  C  86 


mill  site  may  be  flowed  if  long  nonuser  has 
shown  intent  never  to  improve  it,  35  C 
:" 

to  be  construed  strictly  against  parties  seek- 
ing to  take  the  land,  55  C  510 

lessors  of  dam  and  water  power  may  peti- 
tion, though  lessees  are  to  build  mill,  35  C 
511 

fall  in  raceway  belonging' to  mill  above  is  pro- 
tected by.  35  C  512 

small  mills  erected  to  defeat  benefits  of  stat- 
ute are  not  within  its  protection,  35  C  513 

fall  below  mill,  held  for  future  use,  to  be 
protected  by  Flowage  Act.  though  unavail- 
able as  mill  then  stood,  36  C  316 

second  vendee  of  mill  site  and  fall  below 

will  also  be  protected,  36  C  317 
-though   he   bought   with   knowledge   that 


petitioner  was  negotiating  for  flowaee,  36 
C  319 

owner  to  be  favored,  where  two  parties  seek 
to  appropriate  same  water,  36  C  317 

negotiation   for  right  to   flow  is  not  a   com- 
mencement of  proceedings  under,  36  C  319 

a  mill   is   "lawfully   c  "   under  Flowaee 

Act  notwithstanding  dam  is  higher  than  it 
should  be,  and  land  of  petitioner  is  over- 
flowed, 40  C  40 
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flowage  laws  recognize  mills  and  manufactur- 
ing establishments  as  being  for  public  use, 
41  C  91 

distinction  as  to  taxation  between  land  taken 
for  profit  under  Flowage  Act  and  land  taken 
for  town  water  supply,  41  C  370 

Practice  Act  did  not  affect  manner  of  serv- 
ing petition  under,  49  C  348 

service  by  citation  was  therefore  good  and 

conferred  jurisdiction,  but  service  should 
now  be  by  writ  of  summons,  statute,  49  C 
349 

evidence  that  petitioners  are  insolvent  and 
pecuniarily  unable  to  fulfil  a  favorable  de- 
cree, inadmissible,  49  C  349 

no  defense  to  petition  that  petitioners  already 
have  a  limited  license  to  flow,  upon  pay- 
ment of  rent,  49  C  349 

question  of  fact  whether  respondents'  original 
intent  to  use  mill  site  has  been  abandoned, 
under  statute,  49  C  350 

whether  committee  has  power  to  order  peti- 
tioners to  construct  causeway,  quaere,  51 
C  9 

if  such  order  is  quietly  submitted  to,  par- 
ties are  bound  thereby,  51  C  9 

in  a  petition  under  act,  whether  effect  on 
health  of  neighborhood  can  be  considered, 
quaere;  at  any  rate  it  cannot  be  gone  into 
under  mere  denial,  52  C  459 

fact  of  mill  site  or  no  mill  site  is  for  com- 
mittee to  decide,  under  statute,  52  C  461 


Forcible  Entry  and  Detainer 

but   if  a   question   of   law,   circumstances 

held  to  render  finding  of  no  mill  site  to  be 
justified,  52  C  460 

flooding  before  payment,  at  request  of  de- 
fendants, to  determine  damage,  held  outside 
of  proceedings  under  act,  52  C  464 

refusal  to  draw  off  water  again  did  not 

vitiate  proceedings,  52  C  464 

nor    is    it   error   that   the   court   did   not 


require  in  its  decree  that  the  water  be  drawn 
off,  52  C  463 

damages  awarded  under  Flowage  Act  are  not 
recoverable  when  project  is  abandoned,  53 
C  9 

where  there  is  no  taking,  or  any  damage 

actually  done,  though  owner  be  inconven- 
ienced  by  the  uncertainty,   53   C   23 

plaintiffs  cannot  recover  counsel  fees  and 

expenses  incurred  in  hearing  before  ap- 
praisers, 53  C  23 

to  be  strictly  construed;  flowage  for  ice  pond; 
right  to  ice  where  land  is  taken,  65  C  316 

right  of  lower  riparian  owner  under  Flowage 
Act  to  acquire  privilege  of  flowing  lands 
above  him  too  remote  to  consider  as  ele- 
ment of  damage  in  proceedings  to  condemn 
his  water  rights,  75  C  237 

nature  of,  87  C  205 

power  of  eminent  domain,  87   C  421 

water  power  created  under  Flowage  Act  not 
protected  from  condemnation,  92  C  217 

power  to  condemn  given  only  for  a  raceway, 
92  C  221 


FORBEARANCE  TO  SUE 

See  Contracts  §  6(2) 


FORCIBLE  ENTRY  AND  DETAINER 


no  damages  allowed  for,  on  information  qui 
tarn,  1  R  142 

verdict  of  "guilty  of  detainer,"  on  issue  of 
forcible  detainer,  held  bad,  2  R  472 

a  judgment  in  forcible  entry  and  detainer 
does  not  affect  question  of  title,  4  C  94 

writ  of  error  is  a  supersedeas  of  writ  of  res- 
titution, 4  C  95,  371 

peaceful  possessor  can  maintain  trespass 
against  true  owners  for,  6  C  80 

freehold  title  is  no  defense  to  an  action  of, 
6  C  80 

complaint  for  forcible  entry  and  detainer  must 
aver  actual  possession  at  time  of  entry,  17 
C  212,  18  C  95 

omission  not  cured  by  verdict,  17  C  212 

verdict  of  "guilty"  or  "not  guilty,"  is  suf- 
ficient, 18  C  85,  101 

plea  of  "not  guilty,"  held  proper,  18  C  86 

judgment  in  forcible  entry  and  detainer  ad- 
missible to  show  possession  in  action  of  as- 
sault and  battery,  18  C  95 


justice  need  not  reside  in  town  where  land 
lies,  20  C  515 

nor  where  either  of  the  parties  live,  20  C 

516 
proceedings  in  forcible  entry  and  detainer  are 

a  civil  remedy,  20  C  518 
each   party   may   peremptorily   challenge   two 

jurors,   as  complaint  in  forcible   entry   and 

detainer  is  civil  remedy,  20  C  518 

averment  that  plaintiff  was  put  out  of  posses- 
sion, held  a  good  averment  of  possession, 
21  C  504 

writ  of  restitution  and  testimony  of  officer 
serving  same,  admissible,  though  unaccom- 
panied by  judgment,  and  though  obtained 
against  third  parties,  21   C  506 

evidence  by  defendant  of  expenditures  on  the 
property,  inadmissible,  21   C  506 

onus  on  plaintiff  to  prove  possession,  21  C 
512 
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evidence  admissible  on  cross-examination  to 
show  previous  levy  by  defendant  on  land, 
23  C  510 

execution  admissible  to  show  extent  of  pos- 
session by  defendant,  when,  23  C  511 

record  of  judgment  in  trespass  is  conclusive 
that  party  was  then  legally  in  possession, 
though  judgment  was  on  demurrer  to  plea, 
23  C  512 

law  does  not  vest  actual  possession  in  one  who 
previously  enters  with  title  and  right,  23  C 
513 

not  maintainable  by  agent  in  possession,  23  C 
514  ' 

what  constitutes,  23  C  515 

undisputed  possession  by  defendant's  grantor 
eight  years  previously,  admissible  for  de- 
fendant, 33  C  103 

writ  of  error  lies  from  judgment  of  justice  and 
county  commissioner  in  forcible  entry  and 
detainer,  to  Superior  Court,  46  C  469 

landlord  cannot  enter  peaceably  and  then  hold 
by  force,  52  C  16 

forcible  entry  distinguished,  statute,  52  C 

16 

held   not   to   entitle   party    to    exemplary 

damages,  52  C  15 

dispossession  under  void  writ  constitutes ;  not 
so,  if  writ  issued  after  death  of  judgment 
creditor,  or  after  judgment  is  satisfied  but 
not  discharged,  in  good  faith,  79  C  682 

if  plaintiff  was  in  actual  peaceable  possession 
of  land,  and  defendant  entered  with  force, 
latter  cannot  defend  by  showing  title  or 
right  of  possession  in  himself  or  a  third  per- 
son, 85  C  203 


in  action  for  forcible  entry,  plantiff,  if  there 
is  no  right  to  possession,  must  prove  actual 
possession,  85  C  204 

it    is    not    sufficient    that    she    resides    at 

place  in  question,  85  C  204 

not  sufficient  to  prove  plaintiff  is  in  possession 
of  part  of  a  building  when  defendant,  under 
authority  of  the  rightful  owner,  opened  the 
building  by  force,  not  knowing  of  the  plain- 
tiff's possession,  to  take  out  certain  proper- 
ty belonging  to  the  owner,  85  C  204 

not  permitted,  even  by  lawful  owner,  on  land 
in  peaceable  possession  of  another,  99  C 
125 

basis  of  action;  policy  of  law  to  be  upheld 
though  particular  form  of  action  not  fol- 
lowed, 99  C  126 

plaintiff's  cause  of  action  based  on  possession; 
general  denial  does  not  put  title  in  issue,  100 
C  577 

mortgagee  gets  title  to  property  and  in  ab- 
sence of  agreement  or  other  circumstances 
debarring  him  is  entitled  to  possession,  117 
C  218 

limitation  of  right  of  entry  in  mortgagee 

is  that  it  cannot  be  made  or  possession  re- 
tained in  violation  of  statutes  against  forc- 
ible entry  and  detainer,  117  C  218 

to  recover  for  forcible  entry  or  detainer, 
plaintiff  must  prove  entry  by  "strong  hand," 
as  with  unusual  number  of  persons,  with 
weapons,  or  menace,  117  C  224 

entry  which  has  no  other  force  than  such 

as  implied  by  law  in  every  trespass  is  not 
forcible  entry  within  statute,  117  C  225 


FOREIGN  ATTACHMENT 

See  Garnishment 

FOREIGN  CORPORATIONS 

See  Corporations  §   19 


FOREIGN  LAW 

1.  In  General 

2.  In  Particular  States 

See  also  Conflict  of  Laws;  Evidence  §  24 


§  1.  In  General 

must  be  proved  like  ordinary  facts,  4  C  116, 

520,  12  C  390 
whether   particular   act    is   comforable   to,    is 

a  question  for  jury,  4  C  521 
laws  of  another  State  are  deemed  foreign  and 

must  be  proved  as  facts,  6  C  486 
laws    of    other    States    do    not    operate   here 

proprio  vigore,  6  C  519 
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when  given  effect  in  this  State,  6  C  519,  14  C 
586 

new  trial  not  granted  to  give  party  benefit  of 
foreign  laws,  when,  11  C  407 

construction  of,  may  be  proved  by  parol  evi- 
dence, 12  C  390  ' 

where  there  are  conflicting  decisions  of  for- 
eign courts,  that  of  higher  court  is  not  nec- 
essarily conclusive,  14  C  387 


law  of  another  State  presumed  to  be  same  as 
our  own,  15  C  18,  18  C  370 

construction  of,  is  a  matter  of  law  for  the 
court,  18  C  370 

State  reports  conclusive  as  to  the  laws  of 
the  jurisdiction  from  which  they  came,  18 
C  370 

in  absence  of  proof  are  presumed  to  be  the 
common  law,  18  C  370 

if  contrary  to  our  policy  are  of  no  force  here, 
26  C  183 

so  also  are  foreign  contracts,  which  are 

prohibited  here,  26  C  183 

laws  of  other  States  presumed  to  be  like  our 
own  until  the  contrary  appears,  33  C  432, 
82  C  352,  86  C  235,  95  C  102,  104  C  170 

courts  here  are  governed  by  construction 
given  foreign  statute  by  laws  of  foreign 
State,  47  C  599 

form  of  judicial  proceedings  in  foreign  States 
may  be  shown  by  parol,  67  C  91 

law  of  foreign  nations  as  to  enforcement 
therein  of  foreign  judgments,  67  C  124 

preliminary  evidence  as  to  qualification  of  at- 
torney to  testify  as  to ;  American  attorney 
may  testify  as  to  English  law,  73  C  599 

Supreme  Court  will  notice  foreign  statute 
overlooked  by  trial  judge,  81  C  164 

law  where  goods  sold  and  payment  made  gov- 
erns its  application,  86  C  235 

judicial  notice  taken  of  foreign  statute  law, 
87  C  248,  93  C  46 

foreign  laws  not  enforced  if  against  our  poli- 
cy, 87  C  461 

our  courts  follow  construction  by  foreign 
States  of  their  laws,  87  C  461 

liability  for  indemnity  governed  by  law  where 
obligation  delivered,  90  C  415 

what  was  foreign  law  where  will  was  ex- 
ecuted can  be  shown,  91  C  265 

enforcibility  of  workmen's  compensation  un- 
der foreign  statute,  91  C  524 

our    courts    take    judicial    notice    of    foreign 

statutes ;  they  need  not  be  specially  pleaded, 

103  C  503 
foreign   law   presumed   like   our  own,    104   C 

170 
foreign   statute   when   relevant   and   material, 

should   be   incorporated    in    finding,    106   C 

264 
foreign  law  need  not  be  pleaded  as  our  courts 

take  notice  of  it,  106  C  684 
court  takes  judicial  notice  of  statutes  of  other 

States,  114  C  74 
cannot   be    said    with   certainty   that    English 

common  law  denied  Crown  right  to  review 

of  criminal  proceedings,  118  C  373 

how  far  English  common  law  is  conclusive 
on  our  courts  discussed  and  authorities 
cited,  118  C  376 

de  exemption  of  implements,  tools,  etc.,  of 
debtor's  trade  from  attachment,  121  C  429 
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rights  and  liabilities  of  executors  and  admin- 
istrators, 122  C  567 

right  of  executor  or  administrator  to  secure 
property  fraudulently  transferred  by  de- 
cedent, for  benefit  of  heirs  or  distributees, 
122  C  569 

in  some  codes  of  pleading  there  is  specific 
provision  permitting  one  to  whom  plaintiff 
has  transferred  title,  right  or  interest  during 
pendency  of  action  to  intervene,  123  C  376 

modern  statutes  concerning  admissibility  of 
writings  or  records  made  in  regular  course 
of  business,  125  C  92 

of  various  States  as  to  negotiability  of  trade 
acceptance  containing  certain  language,  126 
C39 

review  of  cases  passing  on  validity  of  milk 
control  acts,  126  C  629-631 

error  cannot  be  based  on  failure  of  court  to 
consider  decision  upon  similar  state  of  facts 
in  another  jurisdiction  unless  law  of  that 
jurisdiction  is  involved  in  issues,  127  C  607 

still  less  upon  its  failure  to  consider  facts 

involved  in  such  decision,  127  C  607 

federal  law  as  to  terms  of  imprisonment  re- 
garded as  one  continuous  term  in  determin- 
ing diminution  of  sentence  by  good  time 
earned  or  its  forfeiture,  129  C  168 

§  2.  In  Particular  States 

Florida 

right  of  one  for  whose  benefit  promise  is 
made  to  sue  upon  contract,  106  C  684 

of  owner  of  mortgage  to  sue  one  who  has 

assumed  payment  of  it,  106  C  684 

effect  of  knowledge  by  holder  of  note  of  ex- 
ecutory agreement  made  by  payee,  120  C 
419 

Georgia 

permissive  allocation  of  portion  of  trustee's 
compensation  against   principal,   124   C  476 

Illinois 

Statute  of  Frauds  as  regards  trust  in  real 
property,  81  C  438 

Indiana 

right  of  husband  to  recover  expenses,  in- 
curred as  well  as  paid,  made  necessary  by 
personal  injury  to  wife,  122  C  343 

Iowa 

guest  statute,  118  C  631 

Kentucky 

as  to  husband's  rights  in  wife's  personal 
property,  104  C  170 

permissive  allocation  of  portion  of  trustee's 
compensation   against  principal,    124   C  476 

Maine 

statutes  de  extension  of  time  for  filing  claim 
against  estate  of  deceased,  121  C  118 

permissive  allocation  of  portion  of  trustee's 
compensation  against  principal,   124  C  476 
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obligation  assumed  under  bonds  for  appear- 
ance in  bastardv  actions  broader  than  here, 
128  C  320 

Massachusetts 

ancillary  administration  is  limited  to  prop- 
erty there  needed  for  debts,  18  C  275 

insolvency  laws ;  extent  and  nature  of  as- 
signee's title,  22  C  621 

negotiable  note  by  agent  in  his  own  name  for 
undisclosed  principal  is  not  enforceable 
against  principal,  35  C  147 

whether  enforceable  if  note  had  been  non- 
negotiable,  quaere.  35  C  151 

assignment  of  debt  without  notice  to  debtor 
is  valid  as  against  subsequent  factorizing 
process,  35  C  306 

one  not  payee  writing  name  on  back  of  note 
may  be  held  as  maker,  46  C  311 

assignment  of  insurance  policy  from  husband 
to  wife,  good,  74  C  463 

de  master  and  servant  presumed  to  be  like  our 
law,  82  C  552 

law  as  to  husband's  rights  in  wife's  personal 
property.  104  C  180 

statute  giving  damage  for  death  by  wrongful 
act  considered  and  held  not  penal  in  inter- 
national sense,  108  C  386 

statute  concerning  payment  of  mortgage  given 
by  testator  construed,  113  C  62 

effect  of  Massachusetts  law  requiring  op- 
erator of  automobile  to  indorse  his  license, 
114  C  74 

as  to  recovers-  by  guest  in  automobile,  116  C 
545 

where  accident  was  due  to  driver's  going  to 
sleep  when  he  should  have  realized  likeli- 
hood of  it.  he  may  be  guiltv  of  gross  neg- 
ligence, 117  C  428 

whether  driver  was  guilty  of  gross  neg- 
ligence as  question  of  fact,  117  C  425 

in  Massachusetts  as  here,  driver  entitled  to 
assume  that  other  users  of  highway  will 
obey  law.  including  lawful  traffic  regula- 
tions, and  observe  reasonable  care  until  he 
knows  or  should  know  assumption  is  un- 
warranted, 117  C  5S9 

violation  of  statutory  provision  de  automo- 
biles is  not  conclusive  but  may  be  consid- 
ered as  evidence  of  negligence,  117  C  594 

violation  of  statute  de  passing  to  right  of  in- 
tersection not  negligence  per  se  in  Massa- 
chusetts as  it  is  here,  118  C  154 

de  right  of  action  by  parent  where  minor  has 
lost  his  rights    (d'is.'),   119  C  81 

attachment  of  rent  under  lease,  120  C  269 

duty  of  landlord  extends  no  further  than  to 
keep  portion  of  premises  retained  under 
his  control  in  condition  they  were  in  when 
tenant  took  possession,  120  C  335 

burden  of  loss  for  burning  of  building  on 
land  under  contract  of  sale  falls  on  vendor, 
120  C  403 

■ majority  rule  contra,  120  C  392 
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where  plaintiff  is  resident  of  Massachusetts 
and  defendant  insurer  a  Massachusetts  cor- 
poration and  policy  issued  there,  construc- 
tion and  effect  of  its  provisions  determined 
by  Massachusetts  law,  120  C  645 

law  of  Massachusetts  de  liability  of  insurance 
company  under  indemnity  policy  for  judg- 
ment recovered  by  insured  against  passen- 
ger who  was  driving.  120  C  645 

statutes  de  extension  of  time  for  filing  claim 
against  estate  of  deceased,   121   C  118 

right  of  husband  to  recover  expenses,  in- 
curred as  well  as  paid,  made  necessary  by 
personal  injury  to  wife,  122  C  343 

effect  of  appeal  from  District  Court  to  Su- 
perior Court  in  Massachusetts,  123  C  40 

accused  on  probation  who  violates  conditions 
is  subject  to  arrest  by  probation  officer 
without  warrant  or  court  may  issue  war- 
rant. 123  C  41 

implied  exception  in  contraception  statutes, 
126  C  419 

evidence  insufficient  for  finding  that  defend- 
ant's salesman,  driving  own  car  in  Massa- 
chusetts to  call  on  customers,  was  acting 
as  its  employee  at  time  of  accident,  129  C 
123 

Michigan 

guest  statute  in  Michigan,  118  C  361 

Minnesota 

banking  act  applies  only  to  paper  circulating 
as  money,  33  C  528 

bank  held  liable  on  draft  signed  only  by 

cashier,  33  C  528 

liability  of  shareholders  in  corporation,  79  C 
164 

Missouri 

rights  on  dissolution  of  corporation,  78  C  591 

New  Hampshire 

statutes  de  extension  of  time  for  filing  claim 
against  estate  of  deceased,  121  C  118 

New  Jersey 

receiver  appointed  in  course  of  voluntary  dis- 
solution of  corporation  in  New  Jersey  is 
not  so  vested  with  title  as  to  be  entitled  to 
right  to  sue  in  another  State,  104  C  665 

statute  requiring  notice  of  sales  in  bulk,  112 
C  58 

remedy  which  its  courts  give  against  pur- 
chaser in  equitv  as  a  part  of  cause  of  action, 
112  C  58 

claim  that  right  of  survivorship  in  joint  ten- 
ancies is  recognized  in  New  Jersey,  not 
discussed  where  not  raised  at  trial,  118  C 
639 

New  York 

powers  of  Surrogate  Court,  10  C  170 

general  banking  law  de  signatures  of  officials 
to  notes,  construed  and  limited  to  currency. 
14  C  384 

law  as  to  restriction  of  liability  of  common 
carrier,  15  C  547 


judgment  is  not  conclusive  unless  party  was 
served  with  process,  17  C  504 

statute  prohibiting  purchase  of  notes  by  at- 
torneys is  not  applicable  to  note  sued  here, 
18  C  148 

accommodation  maker  liable  to  holder  only 
for  amount  paid  by  latter  for  note,  18  C 
158 

this  rule  of  damages  applied  here  in  ac- 
tion by  New  York  party  on  New  York  note, 
18  C  159 

record  of  New  York  court  is  not  conclusive 
as  to  party's  actual  appearance,  20  C  557 

paper  in  payment  of  antecedent  debt ;  unau- 
thorized transfers;  equities,  24  C  611 

new  security  for  usurious  debt  to  bona  fide 
assignee ;  usury  held  no  defense,  26  C  397 

appeal  from  Common  Pleas  to  Court  of  Ap- 
peals does  not  vacate  judgment,  28  C  442 

reasonable  compensation  for  services,  in  ad- 
dition to  legal  interest  is  not  usurious,  30 
C  179 

a  quitclaim  deed  is  a  good  conveyance  by 
way  of  bargain  and  sale,  30  C  340 

retention  of  possession  by  vendor  is  only  evi- 
dence of  fraud,  32  C  247 

legal  import  of  bank  indorsement  is  not  var- 
iable by  parol,  36  C  43 

rule  inapplicable  here  in  suit  on  contract 

made  in  New  York,  36  C  46 

law  as  to  amount  corporations  may  take  by 
devise,  38  C  360 

statute  de  bequests  to  charitable  corporation 
does  not  affect  Connecticut  bequest  to  New 
York  corporation,  47  C  600 

statute  staying  proceedings  pending  fore- 
closure does  not  apply  here,  48  C  343 

in  an  action  here  to  recover  balance  of  mort- 
gage debt,  defendant  cannot  show  that  the 
New  York  property  was  sold  below  its  real 
value,  48  C  346 

laws    as    to    appropriation    of    mortgage 

security  there,  apply  to  suit  for  balance 
here,  48  C  346 

tax  on  land  not  laid  in  name  of  owner  or  oc- 
cupant is  void.  51  C  12 

a  mortgage  in  New  York  is  a  mere  pledge 
or  security  for  the  debt,  51  C  66 

devise  here  of  realty  in  New  York  held  void 
as  against  Statute  against  Perpetuities  of 
that  State,   52  C  243 

law  of,  applicable  to  suit  to  recover  on  bill  of 
exchange  made  payable  and  accepted  in 
New  York,  54  C  401 

burden  on  holder  of  bill  or  note,  under  New 
York  law,  to  prove  himself  a  bona  fide 
holder  for  value,  when,  54  C  401 

a  debt  due  under  a  policy  of  insurance  to 
parties  in  New  York  from  a  company 
which  has  an  agent  and  property  in  New 
York  has  its  situs  there,  56  C  182 

an  assignment  of  the  same  valid  there  is 

valid  here,  56  C  182 


Foreign  Law  §2 

an  assignment  for  the  benefit  of  creditors  in 
New  York  is  under  the  exclusive  juris- 
diction of  that  State,  56  C  182 

a  common-law  assignment  for  benefit  of  credi- 
tors valid  there  is  valid  here,  58  C  323,  61 
C  155 

law  and  proceedings  as  to  divorce,  separa- 
tion, and  alimony ;  order  that  husband  pay 
wife  allowance,  80  C  1 

nature  of  New  York  joint  stock  association, 
81   C  526 

deed  of  land  for  life  with  power  of  disposal 
conveys  a  fee,  81  C  543 

rule  in  New  York  where  beneficiary  sues  for 
loss  to  him  by  death  of  son  through  negli- 
gence, 83  C  278 

examples    of   excessive   verdicts    in    such 

cases  which  were  set  aside,  83  C  284 

conspiracy  in  New  York  may  be  a  felony  or 
misdemeanor,  84  C  371 

wife's  right  to  pledge  husband's  credit  for 
goods  sold  and  delivered  in  New  York,  gov- 
erned by  New  York  law,  90  C  690 

law  as  to  common-law  marriage,  93  C  39 

law  as  to  measure  of  damages  in  fraud,  103 
C  392 

law  as  to  when  master  may  discharge  servant, 
103  C  553 

action  for  tort  abates  on  death  of  wrong- 
doer, as  at  common  law,  107  C  174 

on  dissolution  of  nonstock  corporation,  prop- 
erty goes  to  members,  108  C  136 

law  giving  action  for  death  by  wrongful  act 
construed  and  applied,  108  C  436,  648 

as  to  time  when  dividends  declared  vest  in 
stockholder,  109  C  268 

malicious  prosecution,  110  C  528 

as  to  constructive  eviction  and  liability  of  ten- 
ant for  rent  after  dispossession,  111  C  697 

marriage  between  persons  of  nonage  is  void- 
able, not  void,  113  C  290 

as  to  right  of  wife  to  retain  personal  prop- 
erty in  her  possession  after  a  divorce,  con- 
sidered, 113  C  306 

does  not  apply  where  husband  had  de- 
manded and  brought  action  to  recover  prop- 
erty before  divorce  proceedings  begun,  113 
C  306 

as  to  right  of  defendant  to  recover  alimony 
pendente  lite  after  final  judgment  entered, 
113  C  306 

when  an  insured  receives  a  policy  he  must 
read  it,  117  C  437 

if   application   annexed   does   not   contain 

correct  answers  to  questions,  insured  should 
have  it  corrected,  117  C  437 

even   though   he   did  not   sign   statement, 

117  C  442 

where  insured  accepted  and  held  policy  until 
his  death,  paying  the  premiums  thereon,  rep- 
resentative could  not  disavow  representa- 
tions, 117  C  437 
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New  York's  construction  of  statute  unlike 
our  own,  holds  owners  of  tenement  liable 
for  damages  due  to  lack  of  repairs  in  apart- 
ment, after  notice  to  owner,  117  C  630 

suit  by  superintendent  of  banks  of  New  York 
to  enforce  assessment  on  Connecticut  stock- 
holders under  New  York  statute,  119  C 
83 

law  of  New  York  de  annulment  of  marriages, 
119  C  194 

though   New    York    courts   were   without 

power  to  nullify  marriage  for  lack  of  con- 
sent of  parties,  it  did  not  follow  that  mar- 
riage was  valid  under  its  laws,  119  C  194 

in  New  York,  contract  between  husband  and 
wife  who  are  actually  separated,  for  sup- 
port of  wife,  not  considered  against  public 
policy,  121  C  281 

modification  of  contract  under  seal,  121  C  281 

in  New  York  though  mortgagee  allows  arti- 
cle to  remain  in  mortgagor's  possession, 
former  not  estopped  to  assert  title  against 
purchaser  if  mortgagor  without  authority 
to  sell,  122  C  100 

divorce  in  New  York  is  creature  of  statute, 
formerly  enforceable  only  in  equity  court, 
122  C  155 

courts  of  New  York  have  power  to  annul, 
vary  or  modify  order  for  alimony,  122  C 
156 

as  concerns  instalments  past  due,  right  is 

vested  and  cannot  be  altered,  122  C  156 


mortgage  of  personal  property;  Small  Loans 

Act,  128  C  254 
law  as  to  vesting  when  no  gift  but  direction 

to  executors  to  pay  or  divide,  and  to  pay 

at  future  time,  128  C  393 

Ohio 

as  to  rights  of  heirs  and  legatees  in  property 

of  unsettled  estate,  111  C  463 

Pennsylvania 

as  to  mortgages,  34  C  193 

statutes  de  extension  of  time  for  filing  claim 

against  estate  of  deceased,  121   C  118 
Tennessee 

liability  of  manufacturer  for  selling  article 
"imminently  dangerous"  to  human  life,  117 
C  117 

Texas 

as  to  retention  of  possession  of  personal  prop- 
erty sold  being  prima  facie  evidence  of 
fraud,  99  C  582 

as  regards  duty  of  guest  in  automobile  and 
rights  at  street   intersection,   113  C  302 

Vermont 

tender  here  is  a  good  defense  when,  under 
Vermont  law,  5  D  320 

meaning  of  "healthy  and  able  bodied"  within 
pauper  law,  26  C  58 

statutes  de  extension  of  time  for  filing  claim 
against  estate  of  deceased,   121   C   118 

obligation  assumed  under  bonds  for  appear- 
ance in  bastardy  actions  broader  than  here, 
128  C  320 


FORFEITURES  AND  PENALTIES 

§     1.  Forfeitures 

2.  Penalties 

3.  In  General 

4.  Procedure 

See  also  Damages   §   18;  Equity  §  7;  Mortgages;  Statutes  §   11; 

Taxation  §  21 


§  1.  Forfeitures 

a  person  whose  property  is  forfeited  to  State 
is  still  liable  to  subjects  of  that  State  for  his 
antecedent  contracts,  K  228 

where  penalty  is  fine  and  forfeiture  of  uten- 
sils, judgment  ought  to  be  for  fine  and 
utensils,  not  their  value,  1  R  195 

penalty  of  forfeiture  "or  double  value  there- 
of"; act  held  valid,  1  D  19 

mortgage  is  not  an  alienation  within  statute 
against  selling  pretended  titles  and  provid- 
ing for  forfeiture,  4  C  421 

individual  may  be  subjected  to  forfeitures  of 
statute  against  selling  pretended  titles, 
where  he  received  conveyance  prohibited  by 
it,  9  C  422 

under   facts   of   case,   no   forfeiture,    9   C 

423 
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waiver  of  forfeiture  of  lease  by  landlord  is 
good  defense  in  summary  process,  92  C  144 

provision  for  forfeiture  of  premises  and  money 
paid  under  contract  to  buy  property  was  to 
secure  performance,  not  to  give  option  to 
perform  or  lose  what  had  been  paid,  92  C 
180 

vested  estate  is  not  forfeited  by  breach  of  con- 
dition subsequent,  where  performance  is 
made  impossible  by  law,  96  C  182 

applies   to   mutual  covenants   annexed   to 

conveyance,  as  well  as  to  conditions  impi 
between  grantor  and  grantee.  96  C  182 

-does  not  apply  if  parties  expressly  pro- 


vide for  contingency,  96  C  182 
option  to  purchase,  not  enforceable  after  for- 
feiture of  lease,  96  C  644 


tender  of  rent  after  forfeiture  of  lease  ineffec- 
tive to  change  legal  relationship  of  parties, 
96  C  644 

forfeiture  of  deposit  on  judicial  sale  not  im- 
plied from  circumstances,  98  C  156 

money  paid  on  contract  is  not  subject  to  for- 
feiture, unless  so  prescribed,  98  C  734 

enforcement  of  reversionary  clause  in  deed  in 
action  to  quiet  title  not  enforcement  of  for- 
feiture, 109  C  529 

forfeiture  of  car  used  for  transportation  of 
liquor ;  exception  cannot  be  made  in  favor 
of  innocent  owner  or  conditional  vendor ; 
proceeding  is  not  criminal  but  one  in  rem, 
112  C  618 

when  forfeiture  is  necessary  to  restrain  com- 
mission of  offense,  courts  uphold  it  though 
owner  was  ignorant  of  illicit  use,  112  C  618 

action  of  insurer  in  continuing  defense  of  case 
after  breach  of  co-operation  clause  in  policy 
by  assured  inconsistent  with  purpose  to  as- 
sert forfeiture,  117  C  94 

§  2.  Penalties 

—In  General 


§3. 

action  on  debt  on  penal  statute  is  civil  action, 
K  179 

no  appeal  lies  in  action  qui  tarn  for  theft,  K 
269 

new  trial  will  be  granted  to  prosecutor  on 
penal  statute  where  acquittal  is  procured  by 
imposition  and  fraud,   1   R  87,  93,  2  R  177 

a  conviction  for  a  second  offense,  which  in- 
curs an  accumulated  penalty,  must  be  for 
the  same  kind  of  offense,  1  R  163 

penalty  of  forfeiture  "or  double  value  there- 
of" ;  act  held  valid,  1  D  19 

qui  tarn  action ;  prosecution  conducted  as  civil 
suit  held  a  nullity,  5  D  236 

action  on  remedial  statute  to  recover  penalty 
is  civil,  not  criminal ;  new  trial  granted,  2 
R  177 

qui  tarn  action  will  lie  for  forcible  entry  and 
detainer,  4  C  92 

no  appeal  from  judgment  in  qui  tarn  action 
under  statute  in  which  State  must  be  joined, 
6  C  305 

state  courts  have  no  jurisdiction  of  suits  on 
penal  laws  of  United  States,  7  C  244 

town  cannot  discharge  penalty,  incurred  by 
violation  of  statute  de  appointment  of  as- 
sessors, by  paying  into  state  treasury  its 
proportion  of  state  tax  based  on  list  of  pre- 
vious year,  22  C  163 

qui  tarn  is  a  civil  action  and  may  be  appealed 
from  as  such,  43  C  171 

information  qui  tarn  held  a  criminal  pro- 
ceeding, 43  C  171 

statute  held  to  be  penal ;  liability  does  not 
survive  death  of  officer  liable,  48  C  9 

when  qui  tarn  may  be  an  action  for  tort,  55  C 
399 

is  a  civil  action,  55  C  399 


Forfeitures  and  Penalties  §  3 

action  under  statute  for  placing  obstructions 
in  highway  is  a  qui  tarn  action,  55  C  399 

statute  de  forfeiture  for  failure  to  file  certifi- 
cate of  foreclosure  is  penal,  57  C  52 

penalty  for  exceeding  appropriations,  58  C 
462,  89  C  563,  96  C  7 

any  statute  imposing  a  penalty  for  doing  or 
omitting  to  do  an  act  is  penal,  63  C  387 

especially  when  an  action  may  be  brought 

by  a  common  informer,  63  C  387 

to  be  liable  under  statute,  pawnbroker  must 
have  actually  received  unlawful  interest,  63 
C  387 

merely    demanding   it   or   charging    it   on 

book  is  not  sufficient,  63  C  387 

agreement  to  pay  sum  certain  on  breach  of 
contract  as  penalty  or  liquidated  damages, 
74  C  332 

passing  retrospective  legislation  as  to  penalty, 
78  C  423 

definition ;  not  a  contract ;  repeal  of  act  pro- 
viding for  penalty  may  affect  pending  ac- 
tions, 78  C  425,  427 

no  right  to  recover  a  penalty  is  vested  within 
meaning  of  the  constitutional  guarantees,  78 
C  427 

equity  abhors  and  the  law  does  not  favor 
penalties,  78  C  466 

statute  awarding  damages  for  being  detained 
at  a  railroad  crossing  approaches  field  of 
penal  legislation,  82  C   1 

in  violation  of  injunction  one  recovers  dam- 
ages, not  full  amount  of  penalty,  83  C  418 

penal  statute  of  another  State  not  enforced 
here,  87  C  461 

civil  action  for  recovery  of  penalty  may  sur- 
vive by  statute,  96  C  362 

action  against  town  for  defective  highway 
is  not  one  for  negligence  but  to  enforce 
statutory  penalty,  103  C  598,  104  C  83 

action  against  street  railway  under  statute 
rests  on  negligence  and  is  not  penal  in  na- 
ture, 105  C  94 

statutory  liability  of  railroad  for  spark  fires ; 
not  a  penalty,  but  responsibility  for  unrea- 
sonable exercise  of  rights,  106  C  423 

what  is  a  penal  statute ;  what  is  compensatory, 
108  C  386 

Massachusetts  death  statute  held  not  penal  in 
international  sense,  and  enforceable  here, 
108  C  386 

where  agreement  secured  is  simply  one  for 
payment  of  money,  power  of  court  of  equity 
will  relieve  party  against  forfeitures  and 
penalties  not  occasioned  by  his  wilful  neg- 
lect, 116  C  666 

one  having  legal  right  shall  not  be  per- 
mitted to  avail  himself  of  it  for  purpose  of 
injustice,  116  C  666 

imposition  of  penalty  fitting  remedy  for  only 
technical  violation  of  ordinance  rather  than 
injunction,  117  C  251 
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§  3  Forfeitures  and  Penalties 

statutes  requiring  that  every  bridge  and  road 

shall   have   sufficient   railing   or    :'t:.ce.   and 

giving  right  of  action  for   injuries   due  to 

active  road  or  bridge,  not  penal,  122  C 

81 

recover}-  of  double  or  triple  damages  under 
rules  of  road  statute  is  of  qui  tam  nature, 
127  C  5  " 

deposit  of  cash  for  performance  of  contract 
by  third  party,  with  agreement  for  its  re- 
turn upon  performance,  was  in  nature  of 
penal  ty.  128  C  146 

where  contract  faithfully  performed  ex- 
cept as  to  one  provision,  from  breach  of 
which  there  was  no  damage,  cash  should  be 
returned,  128  C  146 

—Procedure 


§  4. 

jury  may  be  returned  to  second  consideration 
in  action  on  debt  on  penal  statute,  K  179 

where  successive  penalties  are  given  for  con- 
tinuance of  breach  of  5  me  only  can 
be  sued  for  at  a  time,  1  R  52.  2  R  150 

delay  of  executor  in  filing  inventory:  only 

one  month's  penalty  to  be  sued  for.  though 
suit  was  begun  after  several  month's  de'.ay. 
2  R  ISO 

qui  tam  action;  cannot  grant  new  trial  as  to 
civil  part  only,  1  R  86 

in  qui  tam  action,  allegations  must  be  direct 
and  positive.  1  R  273.  438 

treble  value  of  goods ;  jurv  to  find  single 
value,  1  R  403,  2  R  301,  59  C  10 

in  qui  tam  action  one  defendant  cannot  plead 
defect  in  service  on  another  defendant,  1 
R  407 

a  qui  tam  prosecution  for  penalty  under  stat- 
ute is  not  a  civil  suit  for  purposes  of  notice. 
1  R436 

defendants  in  qui  tam  action,  if  acquitted,  re- 
cover costs.  2  R  136 

qui  tam  action:  defendant  recovers  costs,  if 
acquitted,  2  R  137 

material  variance  in  qui  tam  action,  4  D  37 

amendment   not   allowed   if  motion  made 

when  action  barred  by  Statute  of  Limita- 
tions. 4D  '" 

action  of  debt  will  lie  in  favor  of  United 
States  to  recover  penalty.  4  D  474 

if    issue    found    against    defendant, 

not  court,  to  fix  penalty,  4  D  -T  - 

I  cannot  be  compelled  to  receive  verdict  in 
qui  tam  action  prosecuted  as  a 
D  . 
plea,  in  bar  to  qui  tam  action,  of  a  prior  suit 
and  recovery  in  name  of  third  person  most 
aver  such   suit   commenced   before   present 
action,  1  C  323 
re  two  or  more  concerned   in  breach  of 
:te.  each  separately  liable  to  penal : 
C  309 
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averment   contra    formam    statuti    is   not    re- 
quired, when,  3  C  1 
declaration  should  not  demand  damages,  3  C 
1 

al  penalties  incurred  by  single  act  may 
be  sued  for  in  one  action,  if  court  has  ju- 
nction of  aggregate  sum.  3  C   1.  57   C 

penalties  for  various  breaches  of  same  statute 

mav  be  united  in  one  aggregate  sum,  3  C  6, 

57  C  53 
when  qui  tam  action  sustainable  in  name  of 

informer  and  town  treasurer.  5  C  290 

form  of  judgment  in  such  case,  5  C  291 

statute  dividing  penalty  does  not  prevent  S 

suing  for  the  whole,  when.  7  C  185 
qui  tam  action;  notice  to  defendant  by  leav- 
ing copv  of  information  held  sufficient,  10  C 

-  ; 
anv  reasonable  notice  bv  order  of  court  is 

legal,  10  C  468 
jury  may  find  the  treble  damages  allowed  by 

statute.  11  C  152 
usually     court     trebles     single     damages 

found  by  jury.   11   C   152 
injured  party  not  to  sue  for  fine,  if  statute 

gives  fine  to  State  and  damages  to  injured 

party,  11  C  157 

form  of  action  prescribed  should  be  followed: 
if  within  express  provisions  of  statute  it  is 
sufficient.  15  C  52 

in  action  to  recover  penalty  imposed  by  stat- 
ute, it  is  necessary  to  aver  that  acts  were 
contrary  to  statute  22  C  208 

in  action  to  recover  treble  value,  all  rules  of 
evidence  applicable  to  ordinary  civil  actions 
govern.  30  C  551 

individual  bringing  suit  on  statute  for  penalty 
entitled  to  costs  under  general  statute  giv- 
ing costs  to  parties  in  civil  proceedings.  39 
C^485 

statute  de  forfeiture  for  failure  to  file  certifi- 
:e  of  foreclosure  is  penal.  57  C   :- 

each  month's  neglect  is  a  complete  of- 
fense. 5?        :_ 

aggregate  forfeitures  may  be  included  in 

one  count  57 

but  all  offenses  more  than  a  year  old  held 

barred  under   Statute  of  Limitations,  57 
S6 

in  action  under  statute  de  guideposts.  held  un- 
necessary to  aver  that  selectmen  neglected 
to  mair"  :~  C  350 

not  necessarv  to  aver  request  and  refusal. 

:"  C  350 

whether,  to  recover  treble  damages,  the  stat- 
ute permitting  should  be  referred  to  in 
complaint,  qua  T  8 

action    a.  -rreet    railway   under    statute 

rests  on  negligence  and  is  not  penal  in  na- 
ture ;  therefore  written  notice  of  injury  nec- 
essary. 105  C  94 


Franchise 


FORGERY 


bailee  delivering  goods  on  forged  order  is  li- 
able to  bailor  for  value,  1  R  221 

handwriting  of  person  injured  by  forgery  may 
be  submitted  to  jury,  1  R  308 

writing  to  be  produced  before  evidence  of 
forgery  is  admissible,  1  R  534,  2  R  45 

confession  of  counterfeiter  admissible  without 
production  of  coins,  if  none  can  be  found, 
2  R  88,  93 

person  injured  by  forgery  may  have  action 
for,  though  not  the  person  whose  name  is 
forged,  1   D  100 

action  by  indorsee  on  forged  instrument : 
knowledge  by  indorsee  of  forgeries  of  other 
names  held  inadmissible,  3  D  493 

parol  admissible  as  to  identity  of  person 
whose  name  appears  on  bill  as  president,  5 
D  177 

forgery  of  an  order  for  groceries  is  within 
statute,  5  D  254 

possession  of  several  forged  notes  with  intent 
to  pass  them,  a  single  offense  only,  7  C 
416 

assumpsit  for  the  price  lies  against  vendor  of 
forged  paper,  26  C  31 

though  party  whose  name  is  forged  be  es- 
topped, 26  C  31 

facts  warranting  jury  in  finding  ratification  of 
forged  indorsements,  33  C  99 

signature  by  another  party,  or  a  disputed  sig- 
nature, are  inadmissible  for  comparison  with 
genuine,  even  on  cross-examination  of  ex- 
pert, 36  C  222 

expert  cannot  give  opinion  based  on  compari- 
son of  signatures  not  before  the  court,  36 
C  223 


testimony  of  eyewitnesses  that  another  than 
magistrate  wrote  forged  certificate,  magis- 
trate being  dead,  held  so  apart  from  ordi- 
nary mode  of  proof  that  it  was  not  cumula- 
tive, 53  C  362 

sufficient  to  secure  new  trial  where  it  was 

newly  discovered,  53  C  362 

money  paid  on  forged  note  to  a  bona  fide  hold- 
er not  recoverable  if  money  was  in  fact  due 
from  payer  to  payee,  92  C  667 

uttering  forged  instrument  defined,  96  C  428 

venue  of  crime  where  check  drawn  on  bank 
in  one  county  is  used  in  another,  96  C  428 

civil  liability  for  forgery  of  signature  upon 
form  for  change  of  beneficiary  in  life  in- 
surance policy,  105  C  631 

wife  forgerously  indorsed  husband's  certificate 
of  stock ;  corporation  held  liable  for  trans- 
ferring it,  114  C  172 

court  in  error  in  not  calling  jury's  attention 
to  fact  that  no  attempt  was  made  to  imi- 
tate handwriting,  as  bearing  on  intent,  119 
C  455 

court  erred  in  excluding  evidence  which  would 
be  corroborative  of  accused's  claim  that  the 
use  in  the  writ  of  the  bond  on  which  he  had 
signed  the  name  of  surety  was  due  to  mis- 
take and  confusion  of  papers,  119  C  455 

where  check  is  made  payable  to  fictitious  per- 
son, sent  to  person  intended  and  indorsed 
by  him  in  payee's  name,  this  not  a  forgery, 
126  C  179 

bank  paying  check  on  forged  indorsement  not 
entitled  to  recover  money  of  drawee  bank, 
126  C  179 


FRANCHISE 


every  grant  of  a  franchise  is  exclusive  within 
its  boundaries  and  may  not  be  impaired, 
but  it  will  be  carried  no  further  than  a  just 
construction  will  warrant,  7  C  48 

defined,  17  C  60,  25  C  36 

any  ambiguity  in  grant  of  a  franchise  to  be 
construed  against  grantee  and  in  favor  of 
public,  and  nothing  passes  by  implication, 
29  C  210 

consists  of  what,  36  C  266 

forfeiture  of  franchise  cannot  be  taken  ad- 
vantage of  collaterally,  must  be  asserted  by 
the  State,  52  C  284 

franchise  of  street  railway  company  not  cov- 
ered by  an  assessment  against  "land  and 
buildings,"  61    C  87 

of  bridge,  ferry,   railroad,  etc.,  how  far  ex- 
clusive; remedies,  69  C  56 
of  railroad,  defined,  69  C  174 


of  telephone  company  to  lay  wires  in  conduits 
in  streets ;  against  public  right,  to  be  strict- 
ly construed,  71  C  666 

lessee  of  railroad  franchise  has  a  right  to 
construct  and  operate  road  during  term  of 
lease,  73  C  179 

franchise  given  to  certain  incorporators  by 
name  not  to  be  bargained  away  by  them, 
73  C  513 

is  property ;  may  be  taken  by  eminent  domain, 
81  C  62 

gas  company  not  liable  for  injuries  incidental 
to  exercise  of  its  franchise,  82  C  394 

is  liable  for  negligence  in  letting  gas  es- 
cape, 82  C  394 

grants   in   derogation   of  public   rights   to   be 
strictly  construed,  112  C  215 
-right    to    oyster    bed    under    lease    from 


State,  112  C  215 


1003 


Fraternal  Benefit  Societies 


FRATERNAL  BENEFIT  SOCIETIES 
See  Beneficiary  Associations 


FRAUD 

1.  In  General 

2.  False  Representations 

3.  In  General 

4.  Title,  Location,  Quantity  or  Quality  of  Property 

5.  Value.  Cost  or  Income  of  Property 

6.  Credit,  Solvency  and  Financial  Standing 

7.  Miscellaneous 

8.  Concealment 

9.  Confidential  or  Fiduciary  Relationship;  Inadequate  Consideration 

10.  Miscellaneous  Cases 

11.  Actions 

12.  In  General 

13.  Remedies  :  Rescission 

14.  Pleading 

15.  Evidence 

See  also  Bills  and  Notes  §  14:  Charge  to  Jury  §  33;  Conspiracy; 
Damages  §   14:  Equity:  Evidence  §§   18.  51:  Fraudulent  Con- 
veyances: Infants:  Sales  §  16;  Vendor  and  Purchaser  §  3 


§  1.  In  General 

one  raav  not  take  advantage  of  another's  fraud. 
1  R 

maxim   "no  one  shall  take  advantage  of  his 
own   wrong."   limited,   2   R  242.   21    C   465 

mere  loss  in  bargain  no  ground  of  relief,  ordi- 
na-  en  otherwise,  1  D  167 

fraud  of  insolvent  debtor  not  affecting  credi- 
tors does  not  deprive  him  of  statutory  ben- 
-  C  2 

equity  relieves  against  fraud.  6  C  210 

fraud  in  equitv  need  not  embrace  moral  turpi- 
tude. 6  C  210 

what  is  presumptive  fraud,  6  C  211 

equity  relieves   against  deed  or  written   con- 
tract founded  on  fraud,  8  C  122 

:e  of  fraud  lies  in  the  motive,  11  C 
combining  to  defraud  stands  in  equiry 
on  same  ground  as  principal.  13  C  488 

y   will   relieve  against   fraudulent  use  of 
deed  in  trust,  26  C 

fraud  includes  what,  in  equity.  24  C  114 

technical   defense  ought  not  to  shield  clearly 
proved  fraud.  41  C  242 

law    applicable    to    contracts    by    persons    of 
weak  n  _"        :    : 

very  nature  of  act  or  contract  may  jus- 
conclusion  of  fraud.  47  C  506 

one   legacy   procured   by   fraud   does   not   af- 
fect others  not  so  procured,  48  C  204 

vitiates  all  contracts  written  or  verbal,  sealed 
-  unsealed.  49  C  98 
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the  law  never  allows  a  written  instrument  to 

be  used  to  perpetrate,  49  C  98 
he  who  placed  it  in  the  power  of  third  person 

to    do    the    wrong    should    bear    the    loss, 

49  C  100 
inapplicable  where  one  invoking  aid  was 

himself  negligent,  49  C  100 
is  made  harmless  to  innocent  parties  if  pos- 
sible. 54  C  401 
actual  or  positive  fraud  consists  in  deception, 

intentionally  practiced  to  induce  another  to 

part  with  property  or  surrender  some  legal 

right.  55  C  277 
to  sustain  action  of.  plaintiff  must  be  actually 

deceived.  55  C 
it  is  not  enough  that  defendant  intended 

to  deceive,  55  C  452 
generally  intent  is  the  important  and  de: 

characteristic  of.  57  C  217 
one  cannot  be  guilty  of  fraud  committed  by 

agent  unless  he  participates.  62  C   159 

ratification    of    a    fraudulent    transaction 

lout  knowledge  is  not  an  adoption  of  the 

fraud.  62  C  159^ 
elements  of  fraud.  64  C  150.  71  C  1.  72  C  177 

7~-  C  341,  85  C  77.  S6  C  63 
makes  contract  voidable  merely.  64  C  1 : " 
is  never  presumed.  67  C  110.  69  C  522.  S2  C 

624.  692 

but  may  be  inferred.  85  C  77.  S6  C  - 

constructive   fraud  is  not   fraud  at  all,   78  C 

688 


Fraud  §3 


fraud  sufficiently  defined  as  deception  delib- 
erately practiced  on  one  to  obtain  an  unfair 
or  unlawful  advantage,  81  C  656,  90  C  624 

prior  negotiations,  though  merged  in  later 
contract,  may  be  basis  of,  82  C  623 

effect  of  adage  that  fraud  is  not  to  be  pre- 
sumed, and  that  public  officers  are  presumed 
to  act  honestly,  82  C  624 

actionable  fraud  must  relate  to  a  past  or  ex- 
isting fact,  85  C  77 

promise  to  do  a  thing  with  the  present  intent 
not  to,  is  actionable,  85  C  77,  86  C  252 

contract  to  defraud  is  not  enforceable,  86  C 
100 

vitiates  all  contracts,  even  notes,  between  orig- 
inal parties,  86  C  100 

fraud  actual  or  constructive  raises  a  con- 
structive trust,  88  C  634,  94  C  597 

one  associate,  who  conducts  negotiations  for 
the  others,  cannot  enrich  himself  by  misrep- 
resentations, 90  C  184 

imputed  knowledge  not  inconsistent  with  the 
rule  that  to  hold  a  subpurchaser  for  fraud 
of  principal,  he  must  have  actual  knowledge, 
91  C  483 

fraud  makes  a  contract  voidable,  93  C  371 

untrue  statements  recklessly  made  with  intent 
to  influence  another  is  fraud,  97  C  529 

where  fraud  and  damages  concur,  action  lies, 
97  C  533 

fraud  renders  contract  not  void  but  voidable, 
100  C  397 

no  estoppel  exists  without  actual  or  construc- 
tive fraud,  101  C  92 

fraud  cannot  be  contracted  against,  105  C  572 

rule  that  person  is  not  bound  to  use  reason- 
able care  to  protect  himself  against  fraud, 
105  C  572 

claims  against  decedent  for  services  should 
be  carefully  scrutinized  to  prevent  fraud, 
109  C  507 

law  never  permits  a  manifest  fraud  though 
there  be  witnesses  in  contradiction  of  con- 
clusion of  fraud,  114  C  176 

dealings  between  plaintiff  and  defendants  aft- 
er fraudulent  conspiracy  but  before  discov- 
ery of  it  do  not  create  estoppel  or  waiver, 
116  C  375 

elements  of  civil  action ;  charge  as  to  partici- 
pation by  various  parties  approved,  116  C 
433 

courts  of  equity  will  not  interfere  in  exercise 
of  discretionary  powers  of  trustee  in  absence 
of  fraud,  bad  faith  or  abuse,  116  C  588 

court  of  equity  will  deny  relief  to  one  whose 
claim  arises  out  of  own  fraud,  118  C  46 

fraud,  actual  or  constructive,  is  foundation  on 
which  law  raises  constructive  trust,  118  C 
640 

fraudulent  conduct  rendering  marriage  void- 
able distinguished  from  fraud  which  viti- 
ates ordinary  contract,  119  C  196 


constructive  trust  arises  where  fraud  or  bad 
faith  make  it  inequitable  that  persons  should 
hold  title  to  property  discharged  of  trust, 
121  C  153 

intentional   false   and    fraudulent   promise 

by  which  conveyance  obtained  will  suffice, 
121  C  153 

mere    subsequent    repudiation    of    verbal 

promise  not  enough,  121  C  153 

if  plaintiff's  claim  grows  out  of  or  is  insepara- 
bly connected  with  his  own  prior  fraud, 
court  of  equity  will  deny  relief  and  leave 
him  to  remedies  at  law,  122  C  556 

■ but  court  will  not  go  outside  case  and  ex- 
amine conduct  in  other  matters  or  question 
general  character  for  fair  dealing,  122  C 
556 

courts  refuse  to  aid  either  party  to  illegal  con- 
tract, though  one  party  may  claim  he  is 
thereby  defrauded,  124  C  104 

§  2.  False  Representations 

§  3.  In  General 

fraudulent  misrepresentations  defined,  3  C  418 

if  party  alleging  fraud  did  not  rely  on  the 
false  representations  it  is  a  case  of  fraud 
without  damage,  49  C  332 

statements  made  without  knowledge  of  their 
truth  or  falsity  with  a  view  to  benefit,  con- 
stitute, 56  C  17 

false  representations  need  not  be  the  only  in- 
ducement leading  to  damage  of  plaintiff,  58 
C  551 

cannot  be  based  on  promise  as  to  future  ac- 
tion, 64  C  156 

one  who  has  fraudulently  represented  herself 
as  agent  of  another  cannot  maintain  action 
for  refusal  to  accept  goods,  66  C  397 

possibility  of,  and  delay  in,  examining  into 
truth  of  statement  as  bearing  on  reliance, 
66  C  589 

"fraudulent  representation"  explained ;  need 
not  be  sole  inducement  to  act,  71  C  1 

special  knowledge  of  a  defendant  and  igno- 
rance of  plaintiff  as  justifying  reliance  on 
statement,  72  C  173 

if  one,  having  the  best  means  of  knowledge, 
makes  untrue  statements  to  influence  an- 
other, it  is  fraud,  though  falsity  is  not 
known  to  him,  82  C  623 

breach  of  honest  promise  no  basis  for,  85  C 
77 

fraudulent  representation  is  one  knowingly 
untrue,  or  made  without  belief  in  its  truth, 
or  recklessly,  to  induce  action,  85  C  77 

false  representations  must  be  made  as  state- 
ments of  fact,  be  untrue,  and  known  to  be 
so  by  one  making  them,  made  with  the  in- 
tention that  one  should  act  on  them,  be  act- 
ed upon  with  injury,  86  C  63 

no  responsibility  for  expression  of  an  opinion 
as  to  matters  that  are  uncertain  and  con- 
tingent, 86  C  63 
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if  plaintiff  did  not  rely  on  defendant's  state- 
ment but  used  his  own  judgment,  no  fraud, 
86  C63 

a  promise  to  do  an  act  in  the  future,  when 
coupled  with  a  present  intent  not  to  fulfil 
it,  is  a  false  and  fraudulent  representation, 
86  C  252 

false  representations  relied  and  acted  on  to 
one's  loss,  made  knowingly  or  recklessly 
with  intent  to  deceive,  or  on  unreasonable 
or  groundless  belief  in  their  truth,  are  ac- 
tionable, 88  C  651 

false  representations  immaterial  when  not  act- 
ed upon,  88  C  720 

false  representations  imply  that  they  are  made 
with  intent  to  deceive  to  one's  injurv,  90  C 
624 

person  deceived  must  stand  on  equal  footing 
with  his  deceiver  before  the  fact  that  he 
failed  to  use  any  means  to  inform  himself 
of  the  situation  can  be  used  against  him,  92 
C  39 

elements  of  fraudulent  representations,  92  C 
42 

that  one  might  with  reasonable  effort  ascer- 
tain falsity  of  statement,  no  defense,  94  C 
219 

knowledge  that  a  representation  is  fraudulent 
is  necessary,  96  C  372 

"fraudulent  representation"  imports  active 
wrong,  involving  a  scienter,  a  reckless  dis- 
regard of  consequences,  or  culpable  omis- 
sion to  investigate,  96  C  454 

knowledge  of  agent  as  knowledge  of  prin- 
cipal, 96  C  461 

misrepresentation  may  be  basis  of  action  for 
fraud  though  agreement,  induced  by  it, 
would  not  be  enforceable  under  Statute  of 
Frauds,  97  C  529 

authoritative  and  misleading  representations 
are  ground  for  rescission  though  not  in- 
tentionally false,  100  C  147 

where  maker  of  note  charges  fraudulent  rep- 
resentations on  part  of  payee  suing,  he 
must  show  that  latter  knew  them  to  be  un- 
true or  made  them  without  a  belief  in  their 
truth  or  recklessly,  to  induce  defendant  to 
act  on  them,  100  C  274 

fraudulent  representations  defined,   100  C  278 

fraudulent  representations  include  those  made 
knowingly  or  recklessly  and  without  honest 
belief  in  their  truth,  but  not  those  made 
merelv  negligentlv  or  ignorantly  or  stupidlv, 
103  C  237 

motive  and  intent  are  immaterial,   103  C 

237 

truth  or  falsity  of  representation  to  be  deter- 
mined in  light  of  meaning  which  plaintiff 
might  reasonably  attach  to  it,  103  C  390 

if  representation  true  at  time  it  was  made, 
it  does  not  thereafter  become  false  by  sub- 
sequent conduct  of  person  making  it,  103 
C  413 
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in  action  for  fraudulent  representations  in  a 
sale,  vendor's  knowledge  of  their  falsity  is 
essential ;  but  not  in  action  based  on  rescis- 
sion where  it  is  sufficient  that  the  represen- 
tations, though  innocent,  were  material,  104 
C  73 

effect  of  clause  in  written  contract  that  prin- 
cipal not  bound  by  any  representation  not 
contained  in  the  writing,  105  C  572 

essentials  of  action  for  deceit  or  false  repre- 
sentation, 105  C  631 

representation  as  to  intention  is  one  of  fact,- 
105  C  631 

finding  that  plaintiff  was  induced  by  "some  or 
all"  of  defendant's  fraudulent  representa- 
tions, is  too  general,  106  C  41 

fraudulent  representation  must  be  material, 
but  not  necessarily  sole,  inducement  of  the 
purchase  by  plaintiff,  106  C  41 

if  intention  is  honestly  represented  at  time  of 
making  agreement,  subsequent  abandonment 
of  it  is  immaterial,  106  C  216 

a  false  statement  is  one  made  with  knowledge 
of  falsity  and  with  intent  to  deceive ;  not 
mere  inadvertence,   107  C  211 

an  equivocal  statement,  susceptible  of  truth- 
ful interpretation,  is  not  a  fraudulent  rep- 
resentation, 108  C  88 

where  person  has  means  of  knowledge,  he 
must  be  treated  as  affirming  that  he  knows 
whereof  he  speaks,.  108  C  511 

elements  of  action  for  fraudulent  representa- 
tion, 108  C  511 

intent  to  deceive  inferred  from  false  represen- 
tation made  with  knowledge  of  falsitv,  109 
C67 

misrepresentation  made  through  honest  error 
and  with  belief  in  its  truth  is  not  fraudulent, 
110  C  445 

one  has  right  to  rely  on  statement  of  fact 
known  to  opposite  party  but  not  to  him ; 
he  need  not  investigate  truth  of  it,  111  C 
53 

fraud  requires  that  representation  should  be 
cither  knowingly  untrue  or  made  without 
belief  in  its  truth  or  recklessly  made,  114  C 
257 

elements  essential  to  sustain  action  for  false 
representations  in  the  purchase  or  sale  of 
goods,  122  C  641 

immunity  of  charitable  institution  for  negli- 
gence or  torts  of  agents ;  false  and  fraud- 
ulent representations  within  principle,  123 
C  646  and  see  Charities 

agreement  obtained  by  misrepresentation  of 
material  facts  whereby  an  unfair  settlement 
to  prejudice  of  other  party  is  procured  can- 
not be   enforced,    126  C   692 

representations  to  be  actionable  as  fraudulent 
must  be  statements  of  fact  known  to  be  un- 
true or  made  without  belief  in  their  truth 
or  recklessly ;  must  be  made  to  induce  other 
party  to  act  on  them  and  he  must  in  fact 


have  been  so  induced  to  his  injury,  128  C 
45 

§  4.  Title,  Location,  Quantity  or  Qual- 
ity of  Property 

equity  will  relieve  for  fraud  in  sale  of  land 
by  false  representations  of  its  quality,  5  D 
439 

action  lies  for  wilfully  false  statements  de 
validity  of  patent,  1  C  347 

sale  of  horse  "with  faults"  held  to  be  at  ven- 
dee's risk,  9  C  107 

aliter,  if  vendor  makes  misrepresentations, 

9  C  107 

exchange  of  animals ;  fraudulent  representa- 
tions;  no  defense  that  plaintiff  has  in  fact 
received  more  than  he  gave,  42  C  12 

false  oral  representations  by  vendor  as  to 
boundaries  and  dimensions  of  land  admis- 
sible to  show  fraud  though  deed  said  "more 
or  less,"  70  C  125 

statement  that  article,  right  to  manufacture 
which  is  sold,  was  a  success  and  found  a 
ready  market,  is  actionable  if  untrue,  71  C 
1 

fraud  is  not  to  be  imputed  from  false  state- 
ments as  to  title  when  they  were  based  on 
certificate  of  town-  clerk  and  advice  of 
counsel,  71  C  462 

representations  as  to  acreage  of  land  offered 
for  sale  stand  on  different  ground  from 
naked  representations  of  value,  73  C  368 

if  made  positively,  as  assertion  of  exist- 
ing fact  and  if  believed  and  acted  upon,  they 
may  constitute  actionable  fraud,  73   C  368 

representation  of  boundaries  falsely  given  is 
actionable  even  though  the  boundaries  are 
pointed  out  on  the  ground,  88  C  651 

notice  by  public  record  will  not  be  imputed  to 
person  to  whom  statement  is  made;  as 
where  land  records  show  true  state  of  title 
misrepresented,  94  C  219 

one  of  two  owners  in  common  not  responsible 
for  false  representations  made  by  other  de 
his  title,  unless  made  with  former's  author- 
ity, participation  or  acquiescence,  94  C  219 

acquiescence  in  an  expression  of  opinion  made 
for  the  purpose  of  cheating  is  to  be  con- 
sidered as  a  statement  of  fact,  95  C  79 

false  representation  de  character  of  unseen 
first-floor  apartment,  inducing  purchase,  99 
C  14 

statement  not  a  matter  of  opinion,  but  as- 
sertion of  a  material  fact,  99  C  15 
-"exactly   alike"    construed   as    applied   to 


first  and  second  floor  apartments,  99  C  15 
liability  for  reckless,  though  not  intentionally 

false,   statements,   when   made  by   seller   of 

house  concerning  furnace,   101   C  73 
conclusion    that    seller    of    motor    truck    was 

guilty  of  fraud  in  misrepresenting  year  of 

manufacture  upheld,  108  C  511 
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his  means  of  knowledge   were  such  that 

his  agent  must  be  treated  as  having  stated 
that  he  knew  whereof  he  spoke,  108  C  511 

where  court  found  inducing  cause  of  leasing 
in  certain  place  was  to  be  near  another 
store,  any  fraudulent  representation  as  to 
highway  conditions  there  became  immate- 
rial, 111  C  53 

material  misrepresentation  as  basis  for  rescis- 
sion and  recovery  for  damages  based  on  it, 
114  C  250 

as    where    officers    of    city    misrepresent 

amount  of  rock  excavation  upon  basis  of 
survey  by  engineers  they  employ,  114  C  250 

misrepresentation  as  to  year  of  manufacture  of 
automobile  sold  by  defendant;  plaintiff  the 
real  purchaser,  though  registration  in  wife's 
name,  114  C  718 

conclusion  that  at  time  lease  was  entered  into 
no  representations  were  made  by  lessor  as 
to  water  supply  sustained,  118  C  121 

plaintiff  sued  for  false  representations  as  to 
formula  for  paint  relying  on  which  he  sub- 
scribed  to   stock   in  corporation ;   held 

as  stock  was  worth  what  he  paid  for  it 

at  time,  and  cause  of  subsequent  loss  could 
only  be  speculated  upon,  damage  could  not 
be  found  to  have  proximately  resulted  from 
representations,  119  C  578 

and   there   was   no   evidence   as   to   what 

stock  would  have  been  worth  had  it  been 
as  represented,  except  purchase  price,  119 
C578 

no  such  false  representations  or  fraudulent 
concealment  of  true  boundary  line  of  prop- 
erty purchased,  as  to  justify  recovery,  127 
C  431 

§  5.  Value,  Cost  or  Income  of  Prop- 
erty 

action  lies  for  false  representations  as  to  value 
of  town  order,  1   R  164 

fraud  in  procuring  plaintiff  to  enter  into  writ- 
ten contract  for  purchase  of  worthless  note 
is  actionable,  2  R  22 

false  representation  as  to  value  of  real  estate 
not  actionable  unless  buyer  has  been  fraud- 
ulently induced  to  forbear  inquiry,  70  C 
125 

representations  as  to  value  of  estate  of  de- 
ceased person,  held  not  opinion,  72  C  177 

representations  as  to  value  of  stock  held 
fraudulent,  74  C  265 

representation  as  to  value  of  real  estate  is 
fraudulent,  if  grossly  false  and  part  of 
scheme  to  defraud,  85  C  557 

representation  that  a  farm  is  worth  more  than 
seller  knows  it  is  worth,  made  to  an  igno- 
rant person,  is  actionable,  85  C  557 

knowledge    of    defrauded    party    that    a 

much  smaller  sum  had  been  paid  by  seller 
does  not  prevent   court   from  finding   that 
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representation  of  value  was  relied  upon,  85 
C  557 

the  mere  making  of  fraudulent  or  false  rep- 
resentations as  to  value  of  real  estate  does 
not  create  inference  of  law  that  they  were 
acted  upon,  87  C  567 

where  charge  is  conspiracy  to  defraud,  repre- 
sentations as  to  value  of  property  are  not 
disregarded  as  opinion,  95  C  79 

false  statement  as  to  rental  value  of  real  es- 
tate, 106  C  726 

assurance  given  by  vice  president  of  a  com- 
pany that  purchase  of  stock  was  excellent 
proposition  and  purchaser  would  make  sub- 
stantial profit,  even  if  a  representation  of 
fact,  no  ground  for  recovery  in  absence  of 
finding  that  he  was  induced  thereby  to  make 
purchase,  128  C  45 

further    assurance,    found   to   be    inducing 

cause  of  sale,  that  company  would  guaran- 
tee against  loss,  not  a  representation  of  fact 
but  a  promise,  128  C  46 

and    not    fraudulent    unless    party    knew 

when  he  made  it  that  corporation  would 
not  assume  obligation  or  made  it  reckless- 
ly, 128  C  46 

§  6.  Credit,     Solvency    and     Financial 

Standing 

where  goods  obtained  on  credit  by  represen- 
tations known  to  be  false,  no  defense  that 
purchaser  expected  to  be  able  to  pay  for 
them  and  had  no  intention  of  subjecting 
seller  to  loss,  55  C  267 

plaintiffs  sold  to  A  upon  false  representa- 
tions that  B  was  a  partner  and  on  credit 
of  B ;  held  B  was  not  liable  if  without 
knowledge  of  the  fraud,  62  C  43 

that  A  made  the  same  representations  to 

others  of  no  consequence,  62  C  41 

statements  of  insurance  agent  as  to  history 
and  experience  of  his  company  in  paying 
dividends  held  not  statement  of  opinion,  66 
C  589 

false  statements  to  commercial  agency,  73  C 
547 

representations  of  financial  condition  of  com- 
pany whose  stock  is  sold,  92  C  39 

failure  to  make  investigations  no  defense 

if  means  of  knowledge  not  equally  open; 
duty  to  inquire  in  general,  92  C  39 

representations  by  president  of  a  company  as 
to  its  prospects,  99  C  183 

are  not  actionable  unless  made  with  in- 
tent to  deceive  and  without  an  honest  be- 
lief of  their  truth,  99  C  186 

evidence  held  to  warrant  a  nonsuit  as  to 

two  of  the  defendants,  99  C  186 

representations  of  individual  who  controlled 
two  corporations,  inducing  plaintiff  to  ex- 
change contract  from  one,  which  was  sol- 
vent, to  the  other,  which  was  not,  held 
fraudulent,  103  C  390 
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agreement  of  bank  to  release  mortgage  on  pay- 
ment of  less  than  sum  due,  procured 
through  untrue  statements  of  mortgagor  as 
to  amounts  he  could  raise,  constituted  ac- 
cord obtained  by  misrepresentation  of  ma- 
terial facts  and  could  not  be  enforced,  126  C 
692 

mortgagee  entitled  to  rely  on  representa- 
tion and  was  under  no  duty  to  inquire  into 
sources  from  which  mortgagor  proposed  to 
secure  money,  126  C  699 

—Miscellaneous 


§7.- 

fraudulent  representations  as  to  legal  effect  of 

instrument  will  avoid  it,  14  C  132 
false  representations  that  another  stood  ready 

to  purchase  as  voiding  sale,  24  C  392 
fraud    in    sale    of    lands    is    not    excused    by 

plaintiff's   failure  to  search   records,   25   C 

320 

where  fraudulent  representations  by  owner 
that  he  had  paid  original  contractor  pre- 
vented subcontractor  from  perfecting  me- 
chanic's lien,  latter  has  action  against  own- 
er, 53  C  561 

attorney  secretly  acting  for  both  parties  and 
making  false  representations,  held  guilty  of, 
58  C  548 

fraud  in  stating  amount  due  upon  mortgage, 
74  C  198,  76  C  388 

representation  in  prospectus  as  basis  for  con- 
tractors' bids,  not  matter  of  opinion,  82  C 
623 

that  representations  are  said  to  be  only  esti- 
mates, is  no  excuse,  if  materially  wrong,  82 
C624 

attempt  to  take  advantage  of  indefinite  terms 
of  contract  as  element  in,  82  C  642 

failure  to  examine  premises  does  not  relieve 
against  fraudulent  representations  to  bid- 
ders, 82  C  624 

if  broker  does  not  know  that  his  statement  of 
the  lowest  price  owner  would  take  is  false, 
there  is  no  basis  of  deceit,  86  C  63 

fraudulent  representation  that  bill  of  sale  con- 
tained lease  of  store  permits  action,  87  C 
491 

statements  that  are  mere  trade  talk  are  not 
actionable ;  that  bonds  are  better  invest- 
ments than  stock,  90  C  30 

statement  made  recklessly,  though  in  belief 
of  its  truth,  may  be  fraud,  97  C  529 

offer   of  lease  of   premises   with   express 

representation  that  immediate  possession 
would  be  given,  when  premises  already 
leased,  97  C  529 

right  of  architect  to  recover  where  owner  rep- 
resents he  has  abandoned  project  and  in- 
duces former  to  accept  settlement  but  later 
proceeds   to   use   former's   plans,   98   C   185 

misrepresentation  as  to  age  by  infant  will  not 
prevent  his  disaffirming  contract,  99  C  266 
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but  may  lay  basis  for  tort  action  or  coun- 
terclaim against  him,  99  C  266 

stipulation  made  on  trial  as  to  certain  fact 
stands  unless  induced  by  false  and  fraudu- 
lent statements  known  to  be  untrue  or  made 
recklessly  without  regard  to  the  fact  or 
definite  information,  99  C  538 

if  contractor  is  put  to  extra  work  by  existence 
of  conditions  misrepresented  to  him  he  can 
recover  for  that,  100  C  154 

representation  that  two  States  had  adopted 
stop-signal  device  is  one  of  fact,  and  action- 
able if  plaintiff  induced  to  contract  thereby, 
100  C  492 

false  representation  to  purchaser  of  stock  that 
election  of  certain  person  as  director  had 
been  "arranged,"  was  fraudulent,  106  C  41 

corporation  not  liable  for  agent's  misrepre- 
sentation that  it  would  repurchase  stock, 
unless  authorized  or  ratified,  106  C  59 

finding  that  contract  for  sale  of  stock  not 
procured  by  fraud,  held  conclusive,  106  C 
216 

judgment  based  on  fraudulent  representation 
in  sale  of  stock  in  nonexistent  corporation 
upheld,  106  C  503 

false  statements  to  induce  indorsement  of  note, 
106  C  726 

representation  in  application  for  license  to 
practice  medicine  that  one  was  a  graduate 
of  a  certain  school  is  fraudulent  where  he 
merely  paid  for  privilege  of  examination 
and  received  an  honorary  diploma,  108  C 
84 

intent  to  commit  fraud  cannot  be  based  upon 
equivocal  expression  capable  of  truthful 
meaning,  108  C  91 

— in  application  for  license  to  practice  medi- 
cine statement  "graduate  of  high  school,  one 
year  college  work"  construed  to  mean  one 
year  in  high  school  spent  in  work  ordinar- 
ily taught  in  college,   108  C  91 

where  applicant   was  bona  fide  graduate 

of  certain  medical  college,  failure  to  dis- 
close its  disreputable  character,  where  mem- 
bers of  board  must  have  known  of  it,  held 
not  fraudulent,   108  C  91 

conclusion  that  subcontractor  was  induced  by 
fraud  to  furnish  material  he  filed  lien  for, 
upheld,  111  C  132 

representation  as  to  selling  price;  guaranty  to 
increase  business ;  defendant  held  not  en- 
titled to  rescissions  on  ground  of  fraud,  112 
C  504 

procuring  plaintiff's  signature  to  remain  in 
Hartford  Retreat  by  false  and  fraudulent 
representations,   123  C  646 

allegations  that  plaintiff  was  prevented  by 
fraudulent  representations  from  presenting 
her  case  in  Probate  Court,  if  proved,  were 
sufficient  to  justify  setting  aside  adoption 
proceedings,  129  C  239 
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§  8.  Concealment 

action  on  statute  for  fraudulent  concealment 
of  property;  insolvency  is  no  defense,  38  C 
76 

offer  to  turn  out  draft  not  due  if  plain- 
tiff would  pay  balance,  no  defense,  38  C  77 

insolvent  buying  on  credit  without  disclosing 
his  condition,  42  C  327 

to  constitute   fraud  an  intent  not  to  pay 

must  have  existed,  42  C  329 

statute  de  concealing  property  from  legal  proc- 
ess, 46  C  270 

refusal   to  disclose  choses   in  action,  not 

restricted  to  refusal  to  plaintiff  or  his  spe- 
cial agent,  46  C  271 

an  unqualified  refusal  to  disclose  choses  in 
action  on  demand  of  sheriff  with  writ  is 
within  statute,  46  C  271 

is  not  restricted  to  refusal  to  plaintiff  or 

his  special  agent,  46  C  272 
-unqualified   refusal   to   sheriff   demanding 


same  on  writ  is  within  statute,  46  C  272 

failure  of  wife  to  disclose  that  she  is  living 
apart  from  husband  when  she  purchases 
goods,  77  C  572 

concealment,  but  not,  as  a  rule,  nondisclosure, 
may  constitute,  78  C  392 

silence  as  to  title  of  property  when  one  is 
bound  to  speak  the  truth,  87  C  491 

no  fraudulent  concealment  from  a  bank  by  its 
directors  is  possible,  89  C  451 

failure  to  inform  purchaser  of  land  as  to  pro- 
visions in  existing  mortgages  as  fraud,  100 
C  86 

vendor  under  no  duty  to  disclose  facts  ascer- 
tainable upon  reasonable  inquiry;  such  as 
charter  right  of  water  company  to  condemn 
land,  104  C  650 

silence  or  concealment  may,  under  all  the 
circumstances,  amount  to  misrepresenta- 
tion, 104  C  650 

mere  nondisclosure  is  seldom  fraud,  especially 
where  other  party  knows,  or  should  know, 
the  facts,  108  C  92 

nondisclosure  of  material  fact  affecting  risk 
in  application  for  insurance  is  fraud  ren- 
dering policy  voidable,  109  C  679 

but  void  under  standard  form  under  stat- 
ute, 109  C  680 

to  constitute  fraud  by  nondisclosure  or  sup- 
pression, there  must  be  a  failure  to  disclose 
facts  and  a  request  in  circumstances  im- 
posing a  duty  to  speak,  110  C  443 

none    by    prospective    wife    as     regards 

treatments  for  insanity  where  she  had  no 
reason  to  believe  it  not  cured  or  that  it 
could  affect  children,  110  C  443 

nondisclosure  as  species  of  fraud  occurs  only 
in  exceptional  cases,  123  C  656 

physician's  failure  to  disclose  fact  that  plain- 
tiff could  sign  himself  out  of  Hartford  Re- 
treat on  written  notice  not  fraudulent,  123 
C  656 
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no  such  false  representations  or  fraudulent 
concealment  of  true  boundary  line  of  prop- 
erty purchased,  as  to  justify  recovery,  127 
C431 

§  9.  Confidential  or  Fiduciary  Relationship; 
Inadequate  Consideration 

executor  or  administrator  cannot  as  a  rule 
both  sell  and  purchase,  18  C  303 

but  the  fraud  may  be  constructive  merely, 

33  C67 

fraud  sometimes  inferred  in  equity  from  re- 
lationship of  parties,  23  C  33 

inequitable  contract ;  imposition  on  weak- 
minded  person,  44  C  331 

family  transactions  by  one  in  failing  circum- 
stances are  suspicious,  44  C  491 

mere  friendship  does  not  create  confidential 
relation  between  vendor  and  vendee,  49  C 
392 

confidential  relations  do  not  compel  obedience 
to  highest  requirements  of  honor  or  morali- 
ty, 49  C  392 

■ mere  friendship  does  not  create  such  re- 
lation between  vendor  and  vendee,  49  C  392 

recipient  of  confidence  cannot  abuse  it  for 
his  own  benefit,  49  C  392 

sale  is  not  set  aside  for  inadequacy  of  price  in 
absence  of  actual  fraud,  where  parties  are 
competent  and  confidential  relation  does  not 
exist,  49  C  393 

contract  between  parties  in  confidential  re- 
lation will  not  be  sustained  in  equity  un- 
less fair  in  itself,  and  nature  and  effect 
fully  understood,  53  C  316 

burden  on  party  claiming  benefit,  53   C 

319 

confidential  relations  exist  between  legatee 
and  executor  of  will,  56  C  14 

may  continue   after   official    relation   has 

ceased,  56  C  18 

executor  advising  legatee  de  investments  must 
be  disinterested ;  should  know  the  character 
of  those  recommended,  56  C  16 

cannot  take  secret  commission  from  vend- 
or for  such  a  sale,  56  C  15 

legatee    may     repudiate    the    transaction 

within    reasonable    time ;    sufficient    if    re- 
pudiated  when   fraud   is   discovered,    56    C 
17 
-consultation  with  third  parties  de  invest- 


ments does  not  remove  the  fraud,  56  C  19 

confidential  relations  exist  between  guardian 

and  ward,  56  C  18 
withdrawal  of  a  corporation's  funds  to  adjust 

unlawfully  a  director's  equities  in  stock  is 

constructive  fraud,  82  C  559 
relationship   of   father   and   son   furnishes   no 

grounds  for  presumption  of  fraud  and  son 

docs  not  have  to  disprove  it,  88  C  214 
constructive  fraud  where  administrator  makes 

deal  with  heirs  which  is  wanting  in  fairness, 

104  C  271 
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transaction  between  fiduciary  and  near  rela- 
tion not  presumptively  fraudulent;  valid  if 
done  in  fairness  and  good  faith,  105  C  685 

relations  between  attorney  and  client  involve 
such  special  trust  and  confidence  that  bur- 
den is  on  former  to  show  fairness  and  equi- 
ty, 107  C  229 

mortgage  given  by  one  accused  of  murder 

to  attorneys  to  cover  charges  and  costs  of 
defense  held  void,  107  C  229 

persons  may  sell  their  property  for  less  than 
its  value  and  when  parties  do  not  stand  in* 
confidential  relationship  a  court  of  equity 
will  not,  in  absence  of  actual  fraud,  set 
aside  sale  for  inadequacy  of  price  alone,  119 
C  541 

but  inequality  of  bargain  may  be  so  great, 

the  result  so  unconscionable   as  to  require 
but   slight,   if  any,   support  from   other   in- 
equitable   features    to    justify    setting    sale 
aside,  119  C  541 
-and  when  gross  inadequacy  of  considera- 


tion is  accompanied  by  misrepresentation, 
concealment,  undue  advantage  taken  of  ig- 
norance, equity  will  not  hesitate  to  grant 
relief,  119  C  541 

where  plaintiff  bought  property  worth  $2500 
for  $10  from  inexperienced  woman  who  was 
on  relief,  making  to  her  gross  misrepresen- 
tations of  its  value,  court  properly  set  aside 
conveyance,  119  C  541 

plaintiff  granted  no  relief  for  improve- 
ments where  he  did  not  prove  their  value, 
119  C  548 

conveyances  by  which  an  administrator  ob- 
tained title  to  property  of  estate  held  not 
made  with  purpose  of  defrauding  heir,  127 
C  480 

constructive   fraud   because   of   failure   to 

follow  provisions  of  statute  de  purchase  of 
estate  property  by  fiduciary  not  issue  in 
lower  court,  127  C  480 

conveyance  of  property  by  fiduciary  from 
which  he  derives  personal  profit  not  void, 
but  if  it  is  attacked  burden  is  on  him  to 
establish  its  fairness,  (cone.)   127  C  482 

if  statute  is  followed  fiduciary  is  pro- 
tected; if  not  transaction  is  open  to  attack 
but  is  not  void,  127  C  482 

plaintiff  failed  to  prove  that  daughter  had 
fraudulently  and  by  undue  influence  taken 
advantage  of  his  age  to  procure  his  sig- 
nature to  order  to  transfer  his  savings  ac- 
count into  their  joint  names,  128  C  200 

in  absence  of  fraud  or  coercion,  adequacy  of 
amount  paid  to  settle  claim  of  no  conse- 
quence if  demand  was  wholly  unliquidated, 
129  C  403 

if    consideration     grossly     inadequate     it 

could  have  bearing  on  whether  release  ob- 
tained by  fraud,  129  C  403 
-inadequacy  may  be  so  gross  or  shocking 


as  to  be  of  itself  a  badge  of  fraud  or  it  may 
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tend  to  establish  constructive  fraud,  129  C 
403 

no  basis  in  record  for  conclusion  that  failure 
of  director  of  corporation  who  procured 
lease  of  its  theaters  to  disclose  other  offers 
to  stockholders  caused  latter  any  damage, 
129  C  674 

director  entrusted  with  procuring  lessee  for 
corporation's  theaters  committed  breach  of 
duty  in  not  disclosing  to  stockholders  that 
he  was  to  be  part  owner  of  lease  with 
lessee,   129  C  674 

duty  of  director  in  dealing  with  corporation 
to  make  full  and  frank  disclosure ;  extent 
to  which  duty  will  be  affected  by  failure 
of  party  adversely  interested  to  pursue  in- 
quiries is  very  limited,  129  C  679 

whether   director   of  corporation   fulfilled 

this  duty  because  he  disclosed  sufficient 
facts  to  stockholders  to  put  them  upon  no- 
tice and  inquiry  of  other  offers  to  lease 
which  he  had  received,  quaere,  129  C  679 

§  10.  Miscellaneous  Cases 

fraud  in  procuring  an  obligation  may  be 
pleaded  in  avoidance,  1  R  307 

town  clerk  liable  for  fraudulently  withhold- 
ing deed  from  record,  2  R  85 

no  action  for  fraud  lies  for  sale  without  title, 
if  title  is  disclosed  at  sale  so  far  as  known 
to  vendor,  2  R  94 

fraud    in    giving   firm   note   held  no    defense, 

when,  1  D  136 
adoption    of    forged    signature    renders    party 

liable  on  the  instrument,  2  D  386 
a  total   fraud   in  the  consideration  of  a  note 

renders  it  void,  1  C  329 
fraud  in  taking  and  pleading  discharge  from 

one  of  joint  covenantees  is  actionable,  2  C 

334 

to  constitute  defense  to  action  on  contract  on 
ground  of  fraud  in  consideration,  the  fraud 
must  be  total,  3  C  488 

merely  inducing  pauper  to  return  to  his  legal 

settlement  is  no  fraud,  4  C  555 
circumstances    held    to    justify    relief   against 

deed  and  an  injunction,  10  C  22 

inadequacy  of  consideration  is  not  fraud  per 
se,  17  C  229 

fraud  occasioning  expense  in  reopening  fore- 
closure is  actionable,  23  C  144 

sale  by  shipmaster  and  purchase  in  by  his 
agent  held  void.  23  C  157 

liability  of  codefendant  fraudulently  conceal- 
ing money  is  not  varied  by  payment  to  other 
defendant  pending  suit,  28  C  471 

any  fraud  in  composition  deed  makes  it  void ; 
duties  of  all  parties  to  such  an  agreement, 
39  C  553 

promise  to  testator  with  intent  not  to  fulfil 
it  is  fraud,  41  C  203 


Fraud  §  10 

action  does  not  lie  at  common  law  for  fraud- 
ulently inducing  creditor  not  to  secure  debt 
by  legal  process,  41  C  296 

mere  failure  by  debtor  to  perform  verbal 
promise  to  settle  with  all  creditors  on  same 
basis,  is  not  fraud,  though  debtor  intended 
to  pay  some  in  full,  if  afterwards  able,  43 
C  165 

a   discharge   not   given   on   faith  of  such 

promise  is  valid,  43  C  166 

creditor  may  sue  for  fraudulent  destruction 
of  security,  irrespective  of  debtor's  respon- 
sibility, 46  C  128 

facts  held  to  constitute  abuse  of  confidence, 
imposition,  and  fraud,  47  C  503 

fraud  in  composition  agreements  vitiates  the 
transaction,  49  C  107 

sale  not  set  aside  for  inadequacy  of  price  in 
absence  of  actual  fraud,  where  parties  are 
competent  and  confidential  relations  do  not 
exist,  49  C  393 

retention  of  possession  raises  a  presumption 
of  fraud,  but  only  in  favor  of  creditors,  53 
C  405 

none  if  property  is  exempt  from  execu- 
tion, 53  C  405 

one  cannot  take  advantage  of  his  own  de- 
ception knowingly  or  ignorantly  practiced 
upon  another,  54  C  329 

conduct  of  defendant  toward  plaintiff  who 

was  incapable  of  reading  deed,  held  fraud- 
ulent, 54  C  329 

equity  will  protect  plaintiff  against  the  re- 
fusal of  defendant  to  carry  out  parol  con- 
tract de  lands  where  possession  is  taken 
and  improvements  made,  60  C  53 

statute  de  fraud  in  contracting  a  debt,  63  C 
370 

trustee  cannot  benefit  at  expense  of  principal ; 
mere  repose  of  confidence  will  not  set  rule 
in  operation,  66  C  444 

judgment  given  for  reconveyance  of  prop- 
erty unless  terms  of  trust  are  set  out  in 
writing,  66  C  444 

action  valid  in  inception  may  become  fraud- 
ulent; withholding  valid  mortgage  from 
record,  74  C  367 

fraud  of  insurance  company  in  putting  differ- 
ent construction  on  policy  holder's  contract 
than  that  held  out  in  circulars,  etc.,  80  C 
681 

fraudulent  sale  under  order  of  court ;  when 
liability  accrues ;  action  on  bond,  cumulative 
remedy,  81  C  127 

where  one  signed  paper  voluntarily  and  with 
full  explanation,  whether  previous  negotia- 
tions by  one  pretending  to  act  for  her  were 
authorized  or  known  is  immaterial,  81  C 
338 

if  bank  officials  put  entire  management  in 
hands  of  one  who  defrauds  bank,  their 
lack  of  knowledge  no  defense,  82  C  8 
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action  lies  where  one  bought  a  barber  shop 
on  the  false  statement  that  seller  was  about 
to  and  would  abandon  business,  85  C  77 

retention  of  possession  as  a  badge  of  fraud 
relates  to  tangible  property,  not  shares  of 
stock.  87  C  602 

registration  of  stock  is  not  a  physical  trans- 
fer; no  presumption  of  fraud  if  title  con- 
tinued in  one  and  beneficial  title  in  another. 
1  C  602 

one  who  knowingly  and  wrongfully  says  he 
acts  for  a  corporation  is  liable  for  deceit. 
88  C  233 

if  architect's  decision  is  found  to  be  unfair, 
it  is  not  necessarily  fraud.  89  C  172 

immoral  intercourse  before  marriage  not 
grounds  for  refusal  of  divorce  for  fraud- 
ulent contract,  90  C  399 

person  held  not  guilty  of  fraud  in  settling 
estate  for  failure  to  locate  a  brother  absent 
forty  years,  90  C  561 

architect's  certificate  given  in  bad  faith  loses 
its  efficiency.  91  C  280 

where  a  lease  was  renewed  in  the  name  of 
the  president  of  a  corporation  instead  of 
corporation,  held  to  be  for  the  purpose  of 
defrauding  sublessees,  93  C  633 

where  owner  of  land  refuses  to  sell  to  A  for 
cemetery  purposes  but  is  induced  by  B  to 
sell  to  B's  son  upon  B's  representation  that 
it  is  for  their  own  use.  when  really  A  and 
B  have  conspired  to  get  land  in  this  way 
for  the  cemetery,  owner  may  have  deed  set 
aside.  96  C  219' 

substantial    damage    to    pecuniary    rights 

need  not  be  shown  in  such  a  case,  96  C  221. 
455 

a  neighbor  who  does  not  object  to*  an  en- 
croachment on  his  land,  but  has  no  knowl- 
edge that  it  is  there,  is  not  guilty  of  con- 
structive fraud,  96  C  346 

court  will  not  exercise  jurisdiction  based  on 
service  of  process  by  fraud  or  deceit,  99  C 
95 

but  motive  nil  sig.  if  no  improper  act  is 

done.  99  C  95 

and  silence  is  not  ordinarily  fraud  if  there 

is  no  duty  to  speak.  99  C  101 
-as   where   plaintiff  has   his   attorney   buy 


and  pay  for  traveler's  check  of  an  express 
company  at  local  bank  and  garnishees  the 
bank  as  debtor  of  express  company.  99  C 
95 

if  attachment  is  prevented  by  fraud  wrong- 
doer liable  to  creditor,  100  C  81 

liability  of  one  who  induces  another  to  break 
contract  or  prevents  another  from  carrying 
out  lawful  business  transaction,  103  C  708 

where  buyer's  agent  misrepresents  to  him  pur- 
chase price,  and  thus  makes  personal  profit, 
he  is  liable  for  difference.  104  C  257 
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vendor's  instructions  to  agent  to  conceal  facts 
from  vendee,  not  actionable  unless  they  in 
fact  divert  or  forestall  inquiry,  104  C  650 

promise  by  defendant  to  cash  check  given  to 
him  by  plaintiff  and  return  proceeds  as 
false  representation  of  intention,  105  C  631 

civil  liability  for  forgery  of  signature  upon 
form  for  change  of  beneficiary  in  life  in- 
surance policy,  105  C  631 

retention  of  possession  by  vendor  or  mort- 
gagor, 105  C  766 

conspiracy  to  defraud  buyer  of  real  estate  by  * 
sale  to  another  held  not  established.  107  C 
612 

presentation  of  false  claim  of  loss  is  fraud 
within  standard  policy  and  voids   contract. 

109  C  686 

fraud  and  false  swearing  to  void  policy  must 
be  intentional.   109  C  6S6 

policy  voided  if  statement  is  relevant,  ma- 
terial and  substantiallv  false,  though  no  in- 
jury. 109  C  686 

false  proofs  of  loss  and  false  inventories 

are  material  facts,  109  C  686 

what    fraud    will    vitiate    marriage    contract. 

110  C  443 

finding  that  child  misstated  his  age  in  secur- 
ing work  not  a  finding  of  fraudulent  con- 
duct, 111  C  230 

promissory  representations  in  absence  of  al- 
legation or  proof  of  intent  not  to  perform 
them,  not  actionable.  113  C  429 

in  action  on  judgment  secured  against  vendee 
of  articles  sold  with  warranty  of  title  where 
vendor  has  been  cited  in  to  defend,  judg- 
ment not  void  for  fraud  where  vendee's  at- 
torney knew  conditional  bill  of  sale  on 
which  it  was  based  was  unacknowledged 
but  did  not  know  it  was  void  on  that  ac- 
count, 113  C  544 

defendants,  held  not  guilty  of  fraud  where  P 
built  house  on  their  land  after  being  dis- 
charged from  their  institution  as  cured  of 
insanity.  113  C  594 

wife  forgerously  indorsed  husband's  certificate 
of  stock;  corporation  held  liable  for  trans- 
ferring it,  114  C  172 

fraud  in  issuance  of  negotiable  trade  accept- 
ance of  which  holder  in  due  course  had  no 
knowledge,  no  defense.  114  C  694 

fraud  in  obtaining  release  of  liability  arising 
from  automobile  accident;  charge  to  jury. 
115  C  508 

payment  of  tax  made  not  under  mistake, 
fraud  or  duress  or  under  protest  cannot  be 
recovered  back  under  claim  that  act  was 
invalid.  115  C  SM 

to  give  priority  to  mortgage  given  by  pur- 
chaser to  secure  not  only  balance  of  pur- 
chase price  advanced  but  also  to  pay  his 
indebtedness  to  others  would  be  fraud  on 
rights  of  holders  of  judgment  lien.  116  C 
160 


no  reasonable  foundation  in  evidence  for  find- 
ing that  defendant  operated  system  of  de- 
frauding persons  by  inducing  them  to  enter 
into  management  contracts,  deposit  money 
and  then  retaining  it  under  claim  of  short- 
age in  accounts,  117  C  54 

duty  on  insurer  to  settle  claims,  recognized  in 
cases  holding  it  liable  to  assured  for  fraud 
or  bad  faith  in  failing  to  do  so,  117  C  147 

agreement  whereby  cash  received  for  capital 
stock  subscribed  for  by  others,  would  be 
credited  to  balance  due  from  certain  sub- 
scriber, held  fraud  on  creditors  and  not 
binding  on  receiver  who  represents  them, 
117  C  445 

creditors  entitled  to  rely  on  subscription 

as  part  of  capital  assets,  117  C  445 

building  committee  and  man  with  whom  they 
made  contract  for  sidewalk  sued  for  fraud 
and  conspiracy ;  conclusion  that  there  was 
no  fraud  or  conspiracy  sustained,  118  C 
712 

fraud  in  obtaining  release,  122  C  429 

if  mortgagor  is  prevented  by  accident,  mis- 
take or  fraud,  from  fulfilling  condition  of 
mortgage,  foreclosure  cannot  be  had,  124 
C  320 

where  conditional  sale  contract  on  which 
plaintiff  relied  was  part  of  general  scheme 
to  defraud  creditors,  he  could  not  prevail 
in  replevin  action,  128  C  195 

sufficient  part  performance  shown  to  make  out 
case  of  constructive  fraud,  128  C  619 

§  11.  Actions 

—In  General 


§  12. 

equity  will  enjoin  attorney  from  collecting 
notes  fraudulently  obtained  by  him,  2  R 
7 

case  will  not  lie  by  creditor  against  third 
person  for  taking  insolvent's  propertv,  1  D 
258 

false  representations  are  actionable,  though 
declarant  have  no  interest,  2  D  381 

relief  always  granted  where  fraud  and  dam- 
age concur,  5  D  445,  23  C  32,  29  C  241 

committee  of  company  held  estopped  to  show 
they  combined  to  commit,  8  C  62 

whether  transaction  be  fraudulent  is  a  ques- 
tion of  fact,  9  C  421,  10  C  54 

whether  facts  found  constitute  fraud  is  a 
question  of  law,  13  C  154,  15  C  26,  35  C 
338 

when  facts  are  ascertained,  fraud  is  a  ques- 
tion of  law  from  these  facts ;  it  is  the  judg- 
ment of  law  on  facts  and  intents,  15  C  26, 
17  C  232,  24  C  113 

does  not  always  vitiate  contract  involving 
rights  of  third  persons,  18  C  154 

action  of,  is  ex  delicto  and  body  may  be  at- 
tached, 19  C  546 

may  be  found  by  court  on  facts  disclosed  by 
report  of  committee,  24  C  113 


Fraud  §  12 

mere  existence  of,  will  not  bring  case  within 
equity  jurisdiction,  24  C  114 

equity  will  relieve  against  combination  to  de- 
fraud, 24  C  114 

in  action  for,  in  exchange  of  lands,  defendant 
cannot  set  off  plaintiff's  want  of  title  to 
part,  when,  25  C  319 

proof  of  fraudulent  combination  by  part  of 
defendants  only  is  sufficient  for  decree,  33  C 
362 

finding  by  committee  negating  fraud  is  con- 
clusive, 34  C  324 

note  by  town  treasurer  as  such,  who  was 
also  cashier  of  bank,  to  bank,  to  cover  em- 
bezzlement, 36  C  100 

town   not   liable,   cashier's   knowledge   of 

fraud  being  knowledge  of  bank,  36  C  101 

whether  bona  fide  purchaser  of  fraudulent 
vendee  is  liable  in  any  form  to  original 
owner,  37  C  242 

fraud  in  obtaining  too  large  a  judgment  is  no 
ground  for  refusing  plaintiff  his  just  debt, 
42  C  356 

no  defense  to  action  for  fraud  that  plaintiff 
has  action  on  contract  against  defendant's 
co-conspirator,  46  C  126 

assignee  not  affected  by  fraud  cannot  use  it 
against  assignor  of  bond,  49  C  99 

finding  of  trial  court  as  to  actual  fraud  is 
conclusive,  49  C  333 

sale  not  set  aside  for  inadequacy  of  price  in 
absence  of  actual  fraud,  49  C  393 

where  parties  are  competent  and  confi- 
dential relation  does  not  exist,  49  C  393 

an  abandoned  wife  may  sue  husband  to  re- 
cover her  property  wrongfully  retained,  51 
C  136 

a  creditor  giving  receipt  in  full  for  part  pay- 
ment, to  enable  debtor  to  defraud  other 
creditors,  cannot  urge  that  fraud  to  set 
aside  receipt,  54  C  446 

repudiation  of  investment  for,  sufficient  if 
made  when  the  fraud  is  discovered,  56  C 
17 

consultation  with  third  parties  de  invest- 
ment does  not  remove  the  fraud  of  one  in- 
ducing it,  56  C  19 

one  cannot  recover  for  fraud  in  sale  made  on 
Sunday,  56  C  335 

a  person  obtaining  passbook  of  savings 
banks  by,  can  confer  no  rights  against  bank 
to  his  assignee,  60  C  308 

fraud  is  no  defense  against  a  bona  fide  holder 
for  value,  63  C  68 

that  defendant  gave  new  note  and  mort- 
gage at  the  "earnest  solicitation"  of  such 
holder,  does  not  affect  case,  63  C  68 

liability  of  principal  for  fraudulent  act  of 
agent,  65  C  75,  71  C  64 

right  of  corporation  to  sue  on  representa- 
tions made  to  promoters  and  directors,  71 
C  1 
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fraud  of  defendant  in  giving  note,  no  defense 
against  it  in  action  by  payee,  where  payee 
did  not  participate  in  it,  74  C  198 

tenant  who  accepts  lease  of  premises  by  fraud 
not  estopped  to  deny  title  of  landlord,  81  C 
702 

city  board  that  entrusts  arrangements  to  city- 
engineer  is  liable  for  his  acts  though  mem- 
bers had  no  knowledge  of  fraud.  82  C  623 

■ falsity    not    excused    because    contractors 

might  have  discovered  error,  82  C  623 

waiver  of  fraud  in  inducing  contract,  82  C 
643 

rule  that  one  cannot  recover  property  obtained 
by  undue  influence  and  retain  what  he  re- 
ceived for  it,  does  not  apply  except  where 
party  from  whom  relief  sought  acted  in 
good  faith  and  without  knowledge  of  in- 
capacity on  grantor's  part,  85  C  567 

if  real-estate  broker  retains  part  of  purchase 

price,    owner   only   harmed,   not   purchaser, 

86  C  63 
if  one  is  led  to  pay  more  than  his  half  for  an 

individual  interest  in  property,  title  is  held 

in  trust  for  him,  86  C  481 
whether  a  note  was  obtained  by  fraud  is  for 

the  jury,  89  C  128 
joint    purchaser     of     property    can     recover 

amount  paid  on  false  representation  of  his 

associates,  90  C  183 
whether  injured  party   acted  as  a  reasonably 

prudent  person  in  relying  on  the  fraudulent 

statement  is  for  the  trier,  90  C  400,  410 
facts    peculiarly    in    knowledge    of    party 

making   representations,   90   C  410 

in  exchange  of  properties  with  mortgage  on 
third  property  to  cover  balance,  held  the 
whole  transaction  should  be  treated  as  one 
contract  in  an  action  based  on  fraud.  91  C 
123 

action  to  set  deed  aside  presents  equitable  is- 
sues; jury  trial,  91  C  214 

one  who  is  in  pari  delicto  in  a  fraud  cannot 
recover  money  paid.  91  C  372 

strangers  can  attack  a  judgment  for  fraud,  91 
C  515 

relief  can  be  sought  from  a  judgment  wherein 
there  is  fraud,  92  C  144 

equity  will  intervene  if  one  was  prevented 
from  making  a  defense  because  of  fraud.  93 
C  160 

fraudulent  concealment  of  the  existence  of  a 
cause  of  action  suspends  the  running  of 
Statute  of  Limitations,  93  C  558 

parry  defrauded  can  recover  if  he  is  not  equal- 
ly in  the  wrong,  93  C  691 

a  mistake  in  an  instrument  induced  by  con- 
duct of  other  party  or  by  one  seeking  to 
take  unconscionable  advantage  will  be  rem- 

m  edied,  94  C  276 

in  conspiracy  to  defraud,  verdict  against  P 
et  al.  means  all  defendants,  95  C  79 
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a  judgment  is  not  open  to  collateral  attack 
in  the  absence  of  fraud,  96  C  626 

fraud  of  agent;  liability  of  principal  limited, 
97  C  1 

clear  proof  of  fraud  warrants  re-opening  of 
compensation  award,  97  C  84 

effect  of  fraud  of  infant  upon  a  contract  re- 
scinded by  him,  99  C  270 

payments  made  after  discovery  of  fraud  as 
waiver ;  to  constitute  waiver  it  must  clear- 
ly appear  when  fraud  was  discovered.  100  C 
401 

contract  against,  is  contrary  to  public  policy, 
100  C  496 

provision   that  all   representations  not   in 

written  contract  were  abrogated  does  not 
bar  action  for  fraud,  100  C  496 

action  for  fraud  in  making  contract  is  not  an 
action  on  the  contract,   100  C  496 

condition  of  mortgage  not  reformable  in  ab- 
sence of  fraud  or  mistake.  100  C  679 

liability  of  one  who  without  authority  pro- 
fesses to  sell  as  agent  of  another,  103  C 
110 

payment  of  instalments  by  buyer  after  knowl- 
edge of  fraud  is  not  waiver  as  a  matter  of 
law  where  action  is  not  based  on  rescis- 
sion but  is  brought  to  recover  damages,  103 
C  237 

one  who  is  party  to  fraud  is  equally  liable 
with  person  making  representations,  103  C 
708 

conspiracy  not  element  of  liability,  103  C 

708 


assignee  of  contract  to  buy  land  secured 

by  fraudulent  representations  that  sale  was 
made  to  immediate  party  to  contract,  103 
C  708 

in  action  on  note  or  bill  given  in  sale  of  goods, 
fraud  inducing  sale  is  good  defense  be- 
tween immediate  parties,  provided  rescis- 
sion made  promptly  and  goods  returned, 
105  C  434 

fraud  in  sale  of  goods  for  which  note  is  given 
does  not  avail  against  holder  in  due  course, 
105  C  434 

fraud  inducing  purchase  of  units  of  stock  in 
corporation  consisting  of  both  common  and 
preferred  stock.  106  C  41 

where  defendant  had  received  certain  div- 
idends he  is  not  bound  to  tender  them  back 
because  if  he  failed  in  action  he  was  en- 
titled to  retain  them,  but  if  he  won.  they 
would  be  deducted  from  damages,  106  C 
41 

not  a  ground  for  setting  aside  final  decree  of 
Probate  Court,  107  C  281 

principal  bound  by  fraud  of  agent  though  act- 
ing in  hostility  to  it  where  it  seeks  to 
take   advantage  of  his   acts,   109  C  673 

suing    on    insurance    policy    secured    by 

agent's  concealment  of  acts  done  by  him 
which  were  hostile  to  principal,  109  C  673 


insured  entrusting  settlement  and  proof  of 
loss  to  agent  is  responsible  for  agent's 
fraud,  109  C  686 

implications  of  general  verdict  not  properly 
applicable  in  action  for  fraudulent  repre- 
sentations, 110  C  116 

fraud  inducing  one  to  join  partnership  is  not 
a  defense  against  partnership  creditors,  111 
C  276 

where  grantor  waived  defects  in  execution  of 
deed  and  ratified  delivery  she  has  no  claim 
against  grantee  for  wrongfully  holding  un- 
der void  deed,  114  C  116 

relief  can  be  had  only  against  those  shown 
to  be  parties  to  the  fraud,  114  C  116 

not  against  one  buying  property  in  good 

faith  for  value,  114  C  116 

where  two  or  more  combine  to  do  unlawful 
or  fraudulent  act  and  thus  breach  a  con- 
tract it  is  actionable  conspiracy  and  if  car- 
ried out  all  and  each  participating  are  liable 
in  damages,  116  C  282 

plaintiff  held  not  estopped  in  action  for  fraud 
in  procuring  release  of  his  mortgage  by 
later  accepting  worthless  check  and  mort- 
gage when  he  did  not  know  of  fraud  at  the 
time,  116  C  375 

power  of  court  of  equity  to  relieve  against 
decree  of  Probate  Court  admitting  will 
where  there  was  fraud,  undue  influence  and 
ignorance  of  defense,  117  C  565 

fraud  of  one  party  combined  with  mistake  by 
another,  as  ground  for  reformation  of  in- 
strument, 120  C  6 

where  plaintiff  sought  to  recover  real  estate 
on  ground  that  defendant  had  procured  it 
by  improper  representations  but  court 
found  conveyance  was  voluntarily  made 
without  improper  influence,  fact  that  prop- 
erty had  been  originally  conveyed  to  plain- 
tiff by  defendant  in  pursuance  of  illegal 
scheme  is  no  defense,  125  C  66 

fraud,  accident  and  mistake  concerning  law 
day  might  be  ground  for  independent  ac- 
tion in  equity  for  relief  after  title  has  be- 
come absolute,  128  C  700 

—Remedies ;    Rescission 


§  13. 

where  a  purchase  by  an  administrator  is 
fraudulent,  the  heirs  may  redeem,  2  R  256 

vendor  may  treat  sale  as  void  where  goods 
are  purchased  with  design  not  to  pay  for 
them,  16  C  71 

statute  de  liability  for  fraud  in  contracting 
debt   creates  new   remedy,   19   C  545 

equitable  relief  granted  on  ground  of  com- 
bination to  defraud,  24  C   114 

party  may  elect  to  sue  on  contract  or  on  false 
and  deceitful  promise  connected  with  it,  24 
C  403 

bill  to  annul  sale  for  fraud ;  tender  back  of 
property  impossible ;  decree  should  deduct 
real  value  of  property,  26  C  314 
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nonnegotiable  note  obtained  by  fraud  may  be 

canceled,  45  C  541 
to  prevent  improper  advantages  to  holder 

by  delay,  45  C  541 
deed  obtained  under  inequitable  circumstances 

may  often  stand  as  security  for  sum  really 

paid,  47  C  508 
if   party   alleging   did   not   rely   on   the   false 

representations,  it  is  a  case  of  fraud  with- 
out damage,  49  C  332 
if  he  insists  on  a  guaranty  his  remedy  is 

on  that  contract,  49  C  332 
but  if  entitled  to  either  remedy,  he  is  not 

entitled  to  both,  49  C  332 
election  to  pursue  one,  waives  the  other, 

49  C  332 
-if  he  urges  both  and  gets  damages  on  one, 


he  cannot  ask  for  more,  49  C  333 
advice  by  executor  de  investments  by  legatee 

must  be  disinterested,  56  C  15 
executor   cannot   take   secret   commission 

from  vendor  for  securing  such  a  sale,  56  C 

15 
-legatee  so  induced  to  buy  may  repudiate 


the  transaction,  56  C  17 
-defrauded  party  must  repudiate  within  a 


reasonable  time,  56  C  17 
to   avoid   contract   party   claiming    must   put 

other  party  in  same  condition  as  when  made, 

58  C  38 
offer  should  be  made  as  soon  as  fraud  is 

discovered,  58  C  38 
in  contract ;   may   rescind  contract   or   affirm 

it  and  sue  for  fraud,  64  C  127,  86  C  100, 

90  C  624 
but  cannot  have  part  of  each  remedy,  91 

C  123 
-may  defend  against  note  given  for  amount 


of  contract  price,  66  C  595,  86  C  100 
-or  recover  property  delivered  under  con- 


tract, 72  C  180 

prompt  action  requisite  to  take  advantage  of 
fraud,  64  C  157,  72  C  180,  85  C  557 

fraud  in  representing  one  to  be  agent  for  an- 
other, as  ground  for  refusing  goods  sold  by 
him,  66  C  399 

agreement  between  trustee  and  cestui  que 
trust  voidable ;  equity  will  only  set  aside 
as  far  as  justice  requires,  66  C  444 

whether  action  is  taken  in  reasonable  time  is 
question  of  fact ;  rescission  on  day  of  dis- 
covery, 66  C  589 

rescission    in   fifteen  days   reasonable   as 

matter  of  law,  66  C  400 

remedies  for  fraud  in  sale  of  property,  70  C 
135 

stockholder  induced  by  false  representations 
to  subscribe  to  stock  must  act  promptly  in 
rescinding  contract,  72  C  665 

institution  of  action  to  recover  property  is  a 
rescission  of  contract;  placing  purchaser  in 
statu  quo;  ratification  of  sale,  73  C  547 
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remedy  where  agent  was  authorized  to  sell 
entire  tract  for  certain  price,  but  stated 
that  this  price  was  for  part  only  of  tract 
and  that  rest  was  already  sold,  73  C  710 

relief  against  fraudulent  conspiracy  by  which 
one  is  deprived  of  the  jus  disponendi  of 
property,  75  C  338 

power  of  equity  to  order  reconveyance  where 
property  has  passed  to  third  party,  75  C 
341 

compelling  return  of  property  wrongfully  ap- 
propriated by  directors  of  a  corporation; 
joint  and  several  liability;  liability  of  ad- 
ministrator of  deceased  director,  78  C 
600 

fraud  in  sale,  as  justifying  return  of  articles 
bought,  79  C  126 

an  agent  who  defrauds  principal  loses  his 
commission  and  is  liable  for  secret  profits, 
81  C  623 

whether  one  who  enters  into  an  executory 
contract  through  fraud  has  an  election  of 
remedies,  quaere,  82  C  623 

for  fraud,  a  contract  may  be  rescinded  and 
payments  recovered  or  contract  may  be  ac- 
cepted and  damages  recovered,  82  C  623, 
86  C  100,  481,  90  C  624,  91  C  123 

where  contract  is  partly  performed,  if  one 
acts  promptly,  he  can  rescind  contract  or 
sue  for  fraud,  82  C  624 

on  rescission  for  fraud,  plaintiff  is  entitled  to 
restoration  and  no  more,  85  C  558 

must  restore  to  defendants  what  he  re- 
ceived from  them,  85  C  558 

on  rescission,  necessity  of  returning  property 
received,  86  C  108 

repudiation  of  contract  for  fraud  may  be  evi- 
denced by  acts ;  is  a  question  of  fact,  86  C 
252 

if  overpayment  is  made,  due  to  fraud,  can 
rescind  and  recover  all  or  sue  for  damages, 
86  C  481 

sale  procured  by  fraud  can  be  rescinded  and 
consideration  returned,  or  sale  confirmed 
and  damages  obtained,  90  C  264 

waiver  of  right  to  rescind  contract  is  mixed 
question  of  law  and  fact,  90  C  624 

money  paid  in  pursuance  of  a  fraudulent 
scheme  may  be  recovered  if  contract  is  re- 
pudiated promptly  and  before  others'  rights 
are  affected,  91  C  371 

in  such  an  action  character  of  represen- 
tations inducing  payment  is  immaterial,  91 
C  371 

■ action  is  not  for  money  obtained  by  fraud 

but  without  consideration,  91  C  371 

where  goods  were  secured  under  credit  agree- 
ment obtained  by  fraud,  held  various  pur- 
chases were  separate  transactions  for  pur- 
pose of  electing  whether  to  affirm  or  re- 
scind, 91  C  482 

proof   of   claim   for   price    in   bankruptcy 

as  affirming  sale,  91  C  482 
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son  who  does  not  object  to  probating  of  his 
father's  will,  but  who  claims  that  family 
practiced  fraud  in  getting  property,  has  as 
his  only  remedy  action  in  equity,  91   C  515 

right  to  sue  is  in  personal  representative 

of  decedent,  91  C  515 

where  personal  property  is  procured  by  fraud, 
consideration  may  be  tendered  and  transfer 
revoked,  though  executed,  93  C  371 

in   the   case   of   real   property,   deed   may 

be  avoided  and  ejectment  brought  without 
resort  to  equity,  93  C  371 

where  vendee  made  an  agreement  through 
the  false  and  fraudulent  representations  of 
the  vendor,  he  may  rescind  and  recover 
what  he  paid,  if  he  restores  vendor  to  his 
former  position  as  far  as  possible,  93  C 
690 

where  one  seeks  to  avoid  contract  for  fraud, 
he  must  act  within  a  reasonable  time ;  ques- 
tion of  fact,  93  C  690 

of  real-estate  broker  in  buying  property  for 
himself  and  selling  at  profit,  99  C  367 

what   different   remedies  are  open  to  the 

principal,  99  C  370 

contract  may  be  rescinded  for  misrepresen- 
tations which  were  not  intentionally  false, 
100  C  147 

provided  they  were  authoritative  and  mis- 
leading, 100  C  147 
-but   rescission    must   be   made   upon    dis- 


covery of  fraud,  100  C  147 
-party    cannot    continue    to    perform    and 


then  sue  for   rescission,   100  C   147 

in  action  for  price  of  automobile,  defendant 
may  dispute  price  alleged  to  have  been 
agreed  upon  and  counterclaim  for  damages 
for  fraud,  100  C  393 

jury  could  find  for  plaintiff  on  complaint 

and  defendant  on  counterclaim,  100  C  393 
-court  might  allow  defendant  to  open  and 


close  argument,  100,  C  393 
-bills  paid  by   defendant  for  repairs   rele- 


vant under  counterclaim,  100  C  393 
the  party  defrauded  may  affirm  in  one  action 

and    disaffirm    in   another    growing   out    of 

same  transaction,   100  C  398 
defrauded  purchaser  may  rescind  sale  of  real 

estate,  if  he  acts  promptly  and  does  not  by 

conduct  indicate  election  to  seek  redress  by 

action  for  damages,  102  C  137 

right  to  have  transaction  secured  by  fraud 
set  aside  and  plaintiff  restored  to  original 
position,  102  C  137 

if  remedy   is   promptly   invoked   and   has 

not  been  waived,  102  C  137 
-waiver   ordinarily  a  question  of  fact  but 


becomes  one  of  law  where  reasonable  men 
could  not  disagree,  102  C  137 
-effect  of  ignorance  and  stupidity,   102  C 


137 


-does    not     excuse     negligence    of     party 


claiming  fraud,  102  C  137 
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— .necessity   of   restitution   before   rescission 
can  be  had,  102  C  137 
-judgment  should  state  precisely  the  steps 


to  be  taken,  102  C  137 

buyer  cannot  rescind  unless  he  acts  promptly 
after  discovery  of  the  fraud,  103  C  302 

action  for  fraud  not  inconsistent  with  action 
for  breach ;  each  affirms  the  contracts,  103 
C  390 

in  a  severable  contract  right  of  vendor  to  re- 
take portion  of  goods  sold,  quaere,  103  C 
413 

seller  may  repudiate  upon  purchaser's  false 
representation  that  he  is  buying  for  him- 
self; and  even  though  contract  assigned  to 
third  person  who  is  party  to  the  fraud,  103 
C  708 

in  action  for  fraudulent  representations  in  a 
sale,  vendor's  knowledge  of  their  falsity  is 
essential ;  but  not  in  action  based  on  re- 
scission, where  it  is  sufficient  that  the  rep- 
resentations, though  innocent,  were  mate- 
rial, 104  C  73 

rescission  must  be  made  with  reasonable 
promptness ;  right  lost  after  three  years  of 
performance,  104  C  271 

rescission  for  fraud  must  be  made  promptly 
and  any  goods  received  returned,  105  C 
434 

where  one  is  induced  to  enter  into  contract  by 
fraud,  third  party  beneficiary  under  it  has 
no  greater  right  of  action  than  promisee, 
111  C  269 

that  promisor  might  have  sued  promisee 

for  fraud,  does  not  prevent  defense  of  re- 
scission, 111  C  269 

remedies  by  rescission  or  action  for  dam- 
ages. Ill  C  269 
-if  former  adopted  and  notice  of  rescission 


is  given  as  soon  as  facts  are  discovered  and 
verified,  there  is  no  laches,  111  C  269 

if    nothing   of    value    is    received,    notice 

without  return  of  consideration  is  sufficient, 
111  C  280 

plaintiff  may  either  disaffirm  transaction,  re- 
turn money  received  and  recover  back  his 
property  or  affirm  transaction  and  recover 
damages  for  fraud,  114  C  116 

he   cannot   pursue   both   remedies,    114   C 

116 

plaintiff  could  not  ratify  delivery  of  deed  and 
disaffirm  the  agreement  in  pursuance  of 
which  it  was  made,  114  C  124 

material  misrepresentation,  though  not  know- 
ingly made,  which  goes  to  root  of  contract 
and  induces  party  to  enter  into  it,  may  jus- 
tify rescission  and  damages  based  on  rescis- 
sion, 114  C  250 

party  may  continue  to  perform  and  re- 
cover damages  resulting  from  misrepresen- 
tation, 114  C  250 

where  action  is  brought  not  to  rescind  con- 
tract to  purchase  note,   but   on  note  itself 


and  for  fraud  in  inducing  its  purchase,  re- 
turn of  note  or  mortgage  not  necessary,  116 
C  418 

if  contract  has  been  entered  into  through 
fraud  or  for  fraudulent  purpose,  equity  will 
not,  at  suit  of  fraudulent  party,  set  it  aside, 
117  C289 

in    such    cases    only    equitable    remedies 

available  are  those  purely  defensive,  117  C 
289 

remedy  in  suit  to  relieve  against  decree  of 
Probate  Court  admitting  will  to  probate 
where  there  was  fraud  of  which  plaintiff 
was  unaware  at  time  decree  was  passed, 
117  C  565 

injunction  against  use  of  decree  and  fur- 
ther administration  of  estate  by  executor 
appropriate  but  incidental  and  insufficient 
of  itself,  117  C  565 

Superior   Court   cannot   administer   estate 


or    declare    will    null    and    void ;    Probate 
Court  could  not  be  ordered  to  proceed  no 
further  with  settlement,  117  C  565 
-principal    relief    should    be   by   judgment 


declaring  probate  decree  null  and  void  and 
setting  it  aside,  117  C  565 
-then  parties  can  bring  question  of  admis- 


sion of  will  to  Probate  Court  again  without 
previous  decree  being  available  as  defense, 
117  C  565 
plaintiff  not  denied  injunctive  relief  restrain- 
ing defendant  from  continuing  in  sawdust 
business  contrary  to  agreement,  where 
transfer  of  his  property  to  avoid  claim  was 
not  intended  and  did  not  work  any  fraud 
against  defendant,  122  C  556 

§  14.  Pleading 

averments  of  breach  of  covenant  held  to  con- 
stitute  action   on   the   case   for   fraud,   K 
454 

fraud  in  procuring  obligation  may  be  pleaded 
in  avoidance,  1  R  307 

must  be  substantially  alleged  in  order  to  ad- 
mit proof,  4  C  434,  7  C  346,  41  C  567 

defective  statement  of  fraud  held  cured  by 
verdict,   14  C  132 

fraud  not  averred  may  be  proved,  if  arising 
from  facts  in  answer,  20  C  189 

averments  material  in  pleading  fraud;  that 
property  concealed  could  not  be  taken  by 
process,  not  required,  38  C  76 

stock  transferred  as  security ;  refusal  to  re- 
transfer  ;  averments  held  sufficient  to  show 
actionable  fraud,  41   C  153 

averments  constituting  actionable  fraud  at 
common  law,  41  C  241 

replication  that  approval  was  obtained  by 
fraud,  held  sufficient  on  special  demurrer 
for  not  averring  in  what  the  fraud  consist- 
ed, 42  C  225 

more  general  averment  allowed  in  repli- 
cation than  in  declaration,  42  C  225 
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and  held  under  circumstances  court  might 

infer  that  such  approval  was  void,  42  C  226 
mere  allegations  of  fraud  without  setting  out 

the  facts  held  insufficient,  58  C  318,  60  C  51 
facts    averred    held    to    show    a    case    of 

constructive  fraud,  60  C  51 
not  essential  that  the  word  "fraud"  should  be 

used  in  complaint,  60  C  52 
allegation  of  collusion  held  demurrable  as  not 

stating    particular    acts    constituting,    61    C 

279 
acts  constituting  should  be  so  stated  that 

the   court  can   see   that   they   do   so,   61    C 

279 
cannot   amend   complaint   charging   fraud,   on 

which  the  body  has  been  attached,  by  add- 
ing count  in  contract,  63  C  373 

where  fraud  is  representation  as  to  value  of 
land,  which  induced  plaintiff  to  forbear  in- 
quiry, the  means  by  which  this  was  accom- 
plished must  be  pleaded,  70  C  125 

in  action  for  fraud,  allegation  of  offer  to  re- 
turn consideration  held  surplusage,  72  C  173 

pleading  should  show  difference  between  ac- 
tual and  supposed  value  of  property  sold, 
where  action  is  to  recover  for  fraud  in  sale ; 
waiver,  73  C  374 

representations  must  be  alleged  substantially 
as  made,  74  C  265 

complaint  alleging  warranty,  a  breach  there- 
of, and  defendant's  knowledge  of  defect, 
held  not  to  allege  fraud,  79  C  127 

allegation  that  certificate-holders  in  "safety 
fund"  of  insurance  company  did  not  under- 
stand contract,  etc.,  held  unnecessary  where 
it  was  alleged  that  they  relied  on  circulars 
sent  out  by  company,  80  C  681 

constructive  fraud  need  not  be  expressly  al- 
leged or  found,  if  necessarily  implied,  SI  C 
433 

as  a  defense,  is  to  be  specially  pleaded,  plead- 
ing considered ;  fraud  by  concealment  can- 
not be  proved  under  allegation  of  active 
fraud,  81  C  258,  83  C  107.  85  C  579 

merger  of  prior  negotiations  in  a  later  written 
agreement  does  not  prevent  pleading  fraud, 
82  C  623 

fraud  as  a  defense  must  be  pleaded ;  evidence 
of  it,  being  received,  considered,  and  find- 
ing made,  does  not  help,  83  C  107 

a  present  intent  to  deceive  need  not  be  al- 
leged in  so  many  words  if  it  can  be  fairly 
implied,  85  C  77 

to  rescind  contract  on  ground  of  fraud,  com- 
plaint must  set  forth  facts  from  which 
fraud  is  inferred,  85  C  557 

if  no  fraud  is  alleged,  a  charge  predicated  on 
fraud  is  not  binding,  85  C  579 

necessarv  elements  to  be  alleged  and  proved, 
86  C  63 

under  general  denial  fraudulent  surrender  of 
a  lease  is  not  in  issue,  87  C  130 
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allegation  of  fraudulent  representations  made 

to  induce  one  to  act  to  his  injury,  implies 

intent  to  deceive,  90  C  624 
allegation  of  fraud  or  fraudulent  representa- 

tations  not  supplied  by  conjecture  or  remote 

implication,  97  C  345 
allegation  that  one  agreed  to  convey  farm 

of   sixty   acres    but   conveyed    one   of   only 

forty-five  is  allegation  of  breach  of  contract, 

not  fraud,  97  C  345 
alleging  a  conspiracy  to  steal  plaintiff's  goods 

as  a  "robbery"  held  an  immaterial  variance.  ■ 

98  C  810 

representations  which  are  authoritative  and 
misleading  need  not  be  alleged  to  be  inten- 
tionally false,  100  C  147 

error    in    blue    print    offered   by   city    as 

basis  for  sewer  contract,  100  C  147 

allegations  of  false  representations  by  seller 
as  to  conditions  of  motor  and  his  knowledge 
of  their  falsity  lay  a  basis  for  claim  of  ei- 
ther deceit  or  breach  of  warranty,  100  C 
394 

defense  that  deed  procured  through  fraud 
must  be  specially  pleaded,  101   C  186 

evidence  inadmissible  under  a  general  de- 
nial, 101  C  186 

whether  complaint  for  fraud  also  stated  action 
for  breach  of  contract,  held  not  presented 
on  record,  105  C  631 

fraud  in  dealing  with  checks  and  their  pro- 
ceeds ;   amendment  to  complaint  after  trial 

,    to  conform  to  proof,  116  C  314 

motion  for  more  specific  statement  properly- 
denied  where  specific  acts  of  fraud  were  set 
out  in  complaint,  116  C  380 

where  complaint  contained  specific  allegations 
of  fraudulent  representations  in  prospectus, 
these  were  basis  for  relief  and  plaintiff 
could  not  rest  case  on  other  statements, 
claiming  they  were  comprehended  in  more 
general  allegation,  129  C  14 

§  15.  Evidence 

written  contract  procured  by  fraud  is  prov- 
able by  parol,  2  R  22 

conspiracy ;  representations  of  third  persons 
when  admissible,  2  D  210 

sufficient  if  allegations  of  fraud  be  substantial- 
ly proved ;  circumstances  held  sufficient  to 
show  notes  obtained  by  fraud,  5  D  555 

in  action  for,  the  identity  of  two  patents  may 
be  shown  by  parol,  1   C  346 

what  facts  are  relevant  in  a  defense  of  fraud 
to  action  on  note,  1  C  371 

deeds  of  all  one's  estate  executed  at  different 
times,  not  necessarily  a  badge  of  fraud,  1  C 
395 

fraud  is  inferred  from  possession  by  debtor 
of  goods  attached  and  immediately  returned. 
3  C  164 

but  the  inference  may  be  rebutted,  3   C 

433 


previous  fraudulent  transfers  when  admissible 

to  prove  the  fraud  charged,  4  C  100 
defendant  estopped  to  show  he  combined  with 

plaintiff  to  commit,  8  C  62 
fraud  is  never  presumed,  9  C  91,  11  C  141,  39 

C  557,  46  C  384 
acts  of  ownership  by  vendor;  permission  of 

vendee  is  material,  9  C  139 
possession  by  vendor  after  sale,  unexplained, 

held   conclusive    evidence,   9   C    140,    14   C 

243 
possession  by  tenant  openly,  of  stock,  etc., 

of  landlord,  is  no  badge  of,  9  C  139 

bill  of  sale  is  prima  facie  fraudulent  if  vend- 
or retain  possession ;  may  be  rebutted  by 
satisfactory  evidence,  9  C  223 

factor  may  show  lien  on  goods  though  hold- 
ing out  principal  as  owner,  9  C  421 

court  may  infer  fraud  from  facts  found  by 
committee,  17  C  27 

fraud  inferred  from  what  relationship  of  par- 
ties, 23  C  33 

facts  from  which  fraud  may  be  properly  in- 
ferred, 29  C  589 

considerable  latitude  allowed  as  to  evidence 
where  fraud  is  charged,  32  C  37 

false  representations  not  alleged  are  admis- 
sible to  prove  scienter,  and  as  to  damages, 
33  C  386 

in  action  for,  evidence  of  negotiation  and  pay- 
ment of  note  is  admissible,  33  C  388 

evidence  of  similar  frauds  is  confined  to  cases 
of  conspiracy,  35  C  518 

under  statute  plaintiff  must  prove  debt  as  well 
as  fraud,  36  C  104 

representations  inducing  mortgage  and  stock 
subscription ;  facts  negating  actual  or  con- 
structive fraud,  40  C  327 

a  question  of  fact,  and  not  to  be  inferred  by 
Supreme  Court  from  facts  found,  44  C  144 

parol  evidence  admissible  to  show  that  deed 
and  note  were  given  in  pursuance  of  prior 
contract,  45  C  154 

and  that  pavment  of  note  was  not  contem- 
plated, 45  C  154 

while  never  presumed,  may  be  implied  or  in- 
ferred from  facts  shown,  46  C  384 

facts  held  insufficient  to  show  knowledge  of 
fraud  in  grantee,  49  C  59 

rules  excluding  parol  evidence  generally  give 
way  to  prove  the  fraud,  49  C  98 

existence  of  actual  fraud  is  a  question  of  fact, 
49  C  333 

that  debtor  had  not  property  enough  to  at 
once  pay  all  claims,  falls  far  short  of  prov- 
ing him  guilty  of  fraud  in  buying  goods,  54 
C  417 

fraudulent  representations  to  obtain  "general 
credit,"  admissible  against  party  making 
them,  though  he  paid  for  the  goods  then 
bought  and  though  the  unpaid  debt  was  con- 
tracted sometime  afterwards,  55  C  279 
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fraud  alleged  in  sale  of  horse;  evidence  that 
defendant  told  plaintiff  that  if  horse  was 
sound  he  would  be  worth  more  money  ad- 
missible to  show  some  knowledge  on  part 
of  plaintiff  that  horse  was  not  sound,  55 
C  452 

expenses  of  litigation  recoverable,  and  not  er- 
ror to  admit  proof  of  specific  amount,  55  C 
452 

may  be  inferred  where  confidence  is  used  to 
accomplish  injurious  result,  56  C  16 

in  a  suit  by  wife  claiming  that  she  was  in- 
duced by  false  representations  to  raise 
money  by  mortgage  to  settle  a  judgment 
against  her  husband,  evidence  that  land  was 
bought  with  money  of  husband,  held  inad- 
missible, 58  C  549 

either  to  show  no  damage  or  to  contradict 

her  testimony  that  the  money  was  hers,  58 
C  549 
-nor  was  the  evidence  admissible  to  show 


that  false  representations  were  not  the  in- 
ducement, 58  C  549 

representations  of  A  that  B  was  his  partner 
are  inadmissible  against  B,  unless  latter  had 
knowledge  of  them,  62  C  42 

where  defendant  after  knowledge  of  the  fraud 
gave  a  new  note  and  mortgage  in  place  of 
one  fraudulently  obtained,  held  burden  was 
on  defendant  to  show  fraud,  63  C  68 

no  rule  that  one  witness  cannot  prove  fraud 
against  denials  of  accused ;  evidence  how 
weighed,  66  C  589 

oral  representations  admissible  as  to  dimen- 
sions and  boundaries  of  land  described  in 
deed,  though  deed  gives  acreage  as  "more 
or  less,"  70  C  125 

other  representations  made  at  same  time  to 
other  people  admitted,  71  C  1,  85  C  557, 
86  C  252 

plaintiff  can  recover  if  he  proves  one  false 
representation  but  fails  as  to  others,  71  C  1 

how  the  question  may  be  raised  whether  a 
representation  claimed  to  be  fraudulent  is 
opinion,  71   C  13 

attempt  to  negotiate  note  at  once  for  large 
bonus  as  evidence  of  fraud  in  its  issuance, 
71  C  61 

statements  of  agent  admissible  against  princi- 
pal when,  71  C  64 

deposit  of  proceeds  of  note  secured  by  fraud 
in  bank  of  plaintiff  and  his  retention  of 
money  after  knowledge  of  fraud  comes  to 
him,  as  evidence  of  his  bad  faith,  71  C 
64 

offer  on  part  of  defendant  to  trade  back  may 
be  shown  to  be  a  subterfuge,  73  C  368 

entire  conversation  may  be  admissible  as  ex- 
plaining representations,  though  in  part  at 
variance  with  complaint,  74  C  265 

insolvency  at  trme  of  making  assignment  as 
evidence  of  fraudulent  intent,  78  C  688 
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bad  faith  is  predicated  on  various  circum- 
stances, 82  C  27 

the  fact  that  fraud  is  not  presumed  and  that 
city  officials  are  presumed  to  act  honestly 
does  not  change  burden  of  proof,  82  C  624 

fraud  found  on  conflicting  evidence  not  dis- 
turbed on  appeal,  83  C  690,  89  C  249 

nor    will    it   be    disturbed    in   absence   of 

evidence  or  subsidiary  facts,  83  C  690 

oral  evidence  admissible  to  show  fraud  in  a 
lease,  84  C  147,  86  C  252 

burden  of  proving  fraud  of  plaintiff  in  secur- 
ing execution  of  a  lease  is  on  defendant,  84 
C  150 

where  plaintiff  sues  to  set  aside  deed  on 
ground  of  incompetency,  she  can  show,  as 
proof  of  her  condition,  that  she  first  learned 
of  adverse  claim  months  afterwards,  84  C 
169 

condition  of  mind  or  intent  accompanying  an 
act  can  be  proved  by  words  of  actor  or  in- 
ferred from  conduct,  85  C  77 

fraudulent  representations  other  than  those  al- 
leged, which  tend  to  prove  representations 
relied  upon,  are  admissible,  85  C  557 

necessary  elements  to  be  alleged  and  proved, 

86  C  63 

repudiation  of  fraudulent  contracts  is  evi- 
denced by  acts  and  conduct  of  defrauded 
party,  86  C  252 

fraudulent  acts,  in  other  cases  like  those  in 
suit,  by  same  parties  about  same  time,  ad- 
missible, 86  C  252 

mere  proof  of  making  fraudulent  statements 
not  basis  for  finding  that  they  were  relied 
on  though  plaintiff  testifies  that  they  were, 

87  C  567 

that  a  written  agreement  is  valid  and  unob- 
jectionable on  its  face,  not  relevant  on  ques- 
tion of  fraud,  88  C  214 
in  order  to  show  an  assignment  to  be  fraudu- 
lent, a  judgment  against  assignor  shortly  be- 
fore that  time  may  be  proved,  88  C  369 
considerable   latitude   is   allowed   in   introduc- 
ing evidence  where  fraud  is  imputed,  8S  C 
369 
evidence  is  admissible  to  show  no  considera- 
tion  for   deeds   passed   for   the   purpose   of 
avoiding  an  attachment,  89  C  36 
latitude  allowed  in  admission  of  evidence,  con- 
duct, and  declarations,  90   C  625 
in  collusion,  statements  of  different  parties  are 

admissible;  order  of  proof,  91   C   124 
evidence  of  financial  statement  of  condition,  in 
connection   with   subsequent   bankruptcy,   is 
admissible  to  show  intent  to  defraud,  91   C 
482 
evidence    properly    admitted    as    to    whether 
bookkeeper  was   so  acting  as  to  make  no- 
tice to  him  notice  to  defendant,  91  C  483  ^ 
directors  in  corporation  have  burden  to  dis- 
prove unfairness  in  dealings  with  corpora- 
tion, 94  C  384 
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claim  of  fraud  fails  where  there  is  no  evi- 
dence that  representations  were  false  or  that 
they  were  the  inducement  of  the  contract, 
96  C  372 

under  general  denial  defendant  may  prove 
truth  of  alleged  fraudulent  representations, 
or  his  honest  belief  in  their  truth,  99  C  166 

may  show  that  outstanding  lease  has  been 

surrendered  by  tenant  and  was  not  an  in- 
cumbrance  on    property,    although   not   re- 
leased of  record,   99   C   165 
•rule  otherwise  had  action  been  for  breach' 


of  contract  and  not  for  fraud,  99  C  167 

where  fraud  is  claimed  in  sale  of  automobile, 
evidence  of  examination  of  car  some  time 
after  delivery  admissible  but  weight  is  for 
jury,  100  C  394 

allegations  in  fraudulent  representation  in  sale 
of  theater  lease  and  equipment  held  not  sub- 
stantiated, 103  C  303 

plaintiff  not  bound  to  prove  all  the  misrep- 
resentations alleged,  103' C  390,  106  C  41 

whether  evidence  of  misrepresentations  to 
other  persons  under  same  circumstances  is 
admissible,  104  C  73 

under  alleged  misrepresentation  that  corpora- 
tion would  loan  85  per  cent  of  its  own 
stock,  evidence  that  bank  would  loan  noth- 
ing is  irrelevant,  104  C  73 

will  not  be  presumed;  measure  of  proof  nec- 
essary, 105  C  382 

in  action  by  husband  to  set  aside  for  fraud 
and  undue  influence  a  conveyance  of  prop- 
erty by  deceased  wife  to  daughter,  prior  un- 
derstanding between  parties  that  daughter 
was  to  have  it,  admissible,  105  C  711 

so  amount  of  assets  and  situation  of  wife's 

estate,  105  C  711 

statement  out  of  court  by  party  to  action  that 
there  was  no  fraud  in  transaction  is  admis- 
sible against  him,  106  C  216 

wide  latitude  allowed  in  evidence  where  fraud 
is  charged ;  transactions  for  three  years  pre- 
ceding claimed  fraudulent  conveyance,  108 
C  58 

error  in  admission  of  evidence  as  to  one  only 
of     several     alleged      representations     not 
ground  of  reversal,  108  C  80 
defense  that  contract,  as  executed,  was  result 
of  fraud  or   mistake,  not  admissible  under 
general  denial,  108  C  534 
intent  to  deceive  may  be  inferred  from  mak- 
ing of  representations  known  to  be  false  in 
application  for  insurance,  109  C  67 
choice  by  corporation  of  name  colorably  sim- 
ilar to  competitor  is  evidence  of  fraud,  110 
C  18 
large   latitude  allowed   in   admission  of  evi- 
dence, 111  C  178 

proof  of  other  fraudulent  transactions  is 

admissible,  111   C  185 
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no  prescribed  set  of  circumstances  shows 
fraudulent  intent  in  embezzlement ;  wide  lat- 
itude of  evidence  allowed,  112  C  40 

implied  representation  of  authority  by  agent 
from  giving  guaranty  in  connection  with 
order  for  goods  overcome  by  express  lim- 
itation upon  his  authority  in  order  blank 
used,  112  C  508 

friendly  relationship  between  plaintiff  and  one 
charged  with  fraud,  admissible  as  showing 
reasonableness  of  charge  of  fraud,  114  C 
125 

law  never  permits  a  manifest  fraud  though 
there  be  witnesses  in  contradiction  of  con- 
clusion of  fraud,  114  C  176 

fraud  by  combination  or  conspiracy  may  be 
inferred  from  series  of  successive  transac- 
tions, 116  C  375 

evidence  of  other  fraudulent  real-estate  trans- 
actions by  defendants  similar  in  character 
to  one  in  suit  held  properly  admitted,  116  C 
375 

and  court  in  exercise  of  discretion  prop- 
erly took  judicial  notice  of  files  of  Supe- 
rior Court  de  such  other  transactions,  116 
C375 

where  conspiracy  in  effecting  fraudulent  pur- 
chase of  goods  is  alleged,  evidence  of  like 
fraudulent  acts  between  same  conspirators 
at  about  same  time  and  of  same  nature,  is 
admissible,  116  C  433 

not   necessary   that   frauds   be   similar   in 

each  detail,  116  C  433 
-sufficient  if  method  and  scheme  of  same 


character  is  used,  116  C  433 

other  transactions  showing  similar  methods  in 
getting  owners  of  land  to  sell  it  for  unse- 
cured note  by  fraudulent  representations 
held   properly    admitted,    116    C   433 

fraudulent  representations ;  elements  and  bur- 


den of  proof;  fraud  never  to  be  presumed, 

116  C  436 

fraud  not  to  be  presumed  but  must  be  strictly 
proven ;  evidence  must  be  clear,  precise  and 
unequivocal,  117  C  54 

testimony  of  managers  of  other  stores  of 

defendant  de  their  experiences  under  man- 
agement contracts  with  defendant,  held  not 
to  establish  fraudulent  system  of  operation, 

117  C  54 

rule  that  fraud  is  not  to  be  presumed  merely 
emphasizes  burden  on  plaintiff;  does  not 
add  to  it,  118  C  60 

plaintiff  granted  no  relief  for  improvements 
where  he  did  not  prove  their  value,  118  C 
548 

in  action  for  fraudulent  representations  in- 
ducing plaintiff  to  take  conveyance  of  real 
estate,  all  issues  were  res  adjudicata  by 
former  judgment  except  one,  as  to  which 
there  was  no  evidence,  121  C  21 

that  court  directed  verdict  for  defendant 

on  ground  that  all  issues  were  res  adjudi- 
cata harmless  error,  121  C  26 

sale  by  trustees  of  corporation  of  its  prop- 
erty in  roundabout  way  to  corporation  or- 
ganized by  them  for  less  than  inventory 
value  furnished  presumptive  basis  for  judg- 
ment for  fraud,  121  C  77 

confidential  relationship  does  not  raise  infer- 
ence of  fraud ;  it  is  circumstance  to  be  con- 
sidered with  all  others  in  determining  fair- 
ness of  transaction,  125  C  71 

broad  scope  in  offer  of  evidence  allowed  on 
issues  of  knowledge,  good  faith  or  intent, 
and  matters  not  within  particular  represen- 
tations alleged  may  be  proven,  129  C  14 

but   where   evidence   not   offered   on   that 

ground  but  for  purpose  of  directly  proving 
fraudulent  statements  not  within  scope  of 
complaint,  its  exclusion  proper,  129  C  14 
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§  1  Fraudulent  Conveyances 

§  1.  In  General;  Miscellaneous  Cases 

absolute  deed  with  private  defeasance  held 
void  as  to  creditors,  1  R  492 

voluntary  conveyance  to  defeat  claim  for 
tort  void  at  common  law,  1  C  299 

statute  de,  applies  only  to  conveyances  to 
defeat  creditors;  is  in  affirmance  of  com- 
mon law,  3  C  454 

when  property  conveyed  is  exempt  there  can 
be  no  fraud  against  creditors,  4  C  455 

statute  de  fraudulent  conveyances  is  substan- 
tially copied  from  13  Elizabeth,  Chapter  5, 
8  C  189,  50  C  32 

is   declaratory   of   the   common   law   and 

supplements  it,  50  C  32 

what  constitutes  a  fraudulent  conveyance  in 
law,  13  C  154 

statute  1826  de  fraudulent  conveyances  con- 
fined to  property  located  in  this  State,  14 
C  560 

when  facts  are  ascertained  fraud  is  question 
of  law  from  those  facts,  15  C  19 

appointment  of  assignor  as  agent  for  disposal 
of  personal  property  under  assignment  for 
benefit  of  creditors  fraudulent,  21  C  206 

statute  de,  to  be  liberally  expounded,  21  C 
611,  50  C  32 

voluntary  conveyance,  why  presumed  fraudu- 
lent as  to  prior  creditors,  31  C  380 

deed  of  equity  to  escape  taxation  is  a  fraud 
on  foreclosing  mortgagee,  51  C  429 

tax  paid  by  latter  to  free  land  of  lien  is 

recoverable  against  grantor,  51  C  429 

■ no  defense  that  property  was  of  sufficient 

value  to  pay  tax  and  debt,  51  C  432 

the  policy  of  the  law  is  to  hold  property  of 
debtor  subject  to  his  just  debts,  62  C  455 

the  law  regards  every  conveyance  prejudicial 
to  creditors  not  founded  on  an  adequate 
consideration  as  fraudulent,  62  C  455 

where  for  a  substantial  consideration  and 

without  knowledge  of  fraud  by  grantee,  a 
conveyance  is  not  voidable  by  creditors,  62 
C  451 

conveyance  by  husband  which  deprives  un- 
faithful wife  of  dower  not  fraudulent,  72 
C  271 

what  are,  in  general,  76  C  198 

broad  principle  that  "every  man  should  pay 
his  debts  with  his  estate"  considered,  81  C 
121,  85  C  67 

it  is  actionable  fraud  to  convey  away  real  and 
personal  estate  to  escape  creditors,  84  C 
628 

failure  to  record  a  mortgage  for  two  years 
not  approved  in  equity,  85  C  694 

it  is  not  good  against  creditors  of  mort- 
gagors, 85  C  694 

estoppel  of  one  permitting  another  to  hold 
record  title,  to  set  up  deed,  made  to  her 
after  credit  obtained,  to  defeat  creditor,  87 
C  99 
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no  change  of  title  where  one  conveys  a  house 

to   a   friend   who   simultaneously  reconveys 

it,  89  C  35 
failure  of  pledgee  or  assignee  of  accounts  to 

protect   rights   giving   pledgor   false   credit, 

93  C  129 
elements  of  a  fraudulent  conveyance  defined, 

101  C  694 
after  making  sugar  contract,  buyer  conveyed 

all  property  to  his  son ;  held  he  was  under 

"debt  or  duty"  and  conveyance  fraudulent, 

103  C  624 

in  action  to  set  aside  fraudulent  conveyance, 
finding  de  existence  of  "debt  or  duty"  is 
conclusion  to  be  tested  by  subordinate  facts, 
103  C  624 

claim  resting  in  tort  is  not  "debt  or  duty" 
within  the  statute,   110  C  314 

but  conveyance   made   to  avoid  claim  in 

tort  is  voidable  at  common  law,  110  C  314 

in  action  under  statute  (§  5994,  Rev.  1930) 
where  intent  to  attach  body  was  not  aban- 
doned, recovery  could  be  had  only  if  one  of 
situations  defined  in  statute  was  proven  to 
exist,  114  C  53 

consent    of    creditor    to    let    debt    stand 

despite  conveyances  of  property  by  debtor, 
held  sufficient  to  rebut  claim  of  fraudulent 
conveyance,  114  C  55 
-situations  covered  by  statute  defined,  114 


C  55 

contract  made  to  protect  party  against  de- 
mand of  his  wife  on  understanding  that  un- 
less she  attempted  to  reach  property  it 
should  not  take  place  of  earlier  agreement 
which  was  terminable  at  will,  sustained, 
122  C  60 

situation  not  within  principle  that  party 

will  not  be  permitted  to  set  aside  convey- 
ance made  for  purpose  of  defrauding  credi- 
tors, 122  C  60 

§  2.  Transfers  with  Intent  to  Avoid  Debt 
or  with  View  to  Insolvency 

—In  General 


§3. 

conveyance  to  defeat  attachment;  circum- 
stances rendering  it  fraudulent,  K  103 

at  common  law  an  assignment  on  eve  of  fail- 
ure, in  trust  for  preferred  creditors,  not 
fraudulent,  3  D  340 

debtor  may  prefer  creditor,  when,  4  D  150 

voluntary  conveyance  by  one  deeply  indebt- 
ed, void  as  against  creditors,  5  D  137,  10 
C  141,  19  C  28,  36  C  473 

if   gift   be   unreasonable   considering   cir- 
cumstances of  grantor,  19  C  28 
-though   made   by   advice   and    consent   of 


creditor,  5  D  137 

agreement  to  return  bond  when  void  as  with- 
in statute  against,  5  D  226 

retention  by  grantor  of  sufficient  to  pay  debts 
will  not  validate,  5  D  229 


not  rendered  fraudulent  by  power  to  trustee 
to  continue  to  manufacture,  2  C  638 

insolvent  may  prefer  creditors,  6  C  282 

voluntary  conveyance  by  one  indebted  and 
without  fraudulent  intent,  held  valid,  as 
against  subsequent  creditors,  8  C  190 

fraudulent  conveyance  by  insolvent  nonresi- 
dent, of  property  here,  to  secure  part  of 
creditors,  void,  9  C  494 

may    be    fraudulent    as    to    creditors   without 

actual  fraudulent  intent,  10  C  141 

what  facts  sufficient  to  raise  legal  infer- 
ence of  fraud,  10  C  142 

mortgage  made  in  failing  circumstances  was 
not  fraudulent  under  insolvent  law  of  1828, 
10  C  295 

conveyance  may  be  fraudulent  though  party 
has  other  property,  13  C  154 

mortgage  by  insolvent  to  provide  funds  for 
his  support,  held  void  as  to  creditors,  when, 
15  C  24 

debtor  on  eve  of  failure  may  prefer  creditor 
by  bona  fide  conveyance,  16  C  358 

merely  keeping  secret  a  lien  by  contract  does 
not  make  contract  void  in  law ;  but  may  be 
evidence  of  a  fraudulent  intent,  17  C  176 

stock  transfer  pending  an  invalid  attachment 
of  the  stock  is  evidence  of  a  fraudulent  con- 
veyance, 17  C  259 

fraudulent  intent  not  required,  to  avoid  as  to 
creditors,  19  C  28 

conveyance  by  insolvent  of  all  his   property 

to  pay  specific  debts,  held  fraudulent,  21  C 

422 
voluntary    conveyance    by    one   then    solvent, 

before  debts  due,  is  not  necessarily  void,  21 

C  466 
assignment  absolute  in  terms  and  in  view  of 

insolvency,  held  void,  21  C  611 

what  is  required  to  render  deed  of  insolvent 
fraudulent,  24  C  310 

bona  fide  transfer  by  one  ignorant  of  his  in- 
solvency is  valid,  24  C  311 

assignment  with  view  to  insolvency,  allowing 
assignee  to  pay  debts  as  he  saw  fit,  held 
void,  24  C  423 

grantor  and  grantee  firms  composed  in  part 
of  same  members;  conveyance  held  void  as 
to  attaching  creditors,  both  firms  being  in- 
solvent, 28  C  383 

grantee's  mere  knowledge  of  grantor's  insol- 
vency is  insufficient  at  common  law  to 
make  conveyance  fraudulent,  30  C  17 

nor   is   conveyance  within   the  statute,   if 

no  insolvency  proceedings  are  begun  within 
sixty  days,  30  C  17 

insolvency;  preference;  mortgage  to  creditor 
with  power  of  sale;  mortgage  held  void  as 
to  insolvent's  trustee,  31   C  558 

assignment  not  fraudulent  because  expenses 
of  collection  are  to  be  deducted,  33  C  312 


Fraudulent  Conveyances  §  3 

nor  because  surplus  is  to  be  applied  to 

future  indebtedness,  and  future  surplus  to 
be  returned  to  assignor,  33  C  312 

conveyance  is  not  within  statute  unless  debtor 
be  in  failing  circumstances;  nor  unless 
made  in  view  of  insolvency,  34  C  323 

conveyance  to  partner  for  bona  fide  debt  due 

him  held  not  fraudulent  as  to  creditor  of 

firm,  34  C  324 
mortgage  not  given  with  view  to  insolvency 

or  intent  to  prefer  creditors  is  not  within 

statute,  35  C  481 

bona  fide  conveyance  within  sixty  days  of 
insolvency  in  pursuance  of  prior  agreement, 
held  valid,  36  C  356 

where  R  delivered  notes  received  in  payment 
of  debt  to  defendant's  wife,  thereby  render- 
ing himself  insolvent,  the  gift  was  not  gooa 
against  R's  creditors,  36  C  469 

whether  conveyance  was  made  with  view  to 
insolvency  and  to  prefer  creditors  is  a 
question  of  fact,  37  C  551 

insolvency  alone  is  insufficient;  fraudu- 
lent intent  is  essential,  37  C  552 

absolute  deed  to  secure  debt,  by  party  dying 
insolvent,  46  C  430 

in  absence  of  fraudulent  intent  or  insol- 
vent proceedings  held  not  fraudulent  against 
creditors,  46  C  431 

but  valid  as   security  for  subsequent  ad- 
vances, as  agreed  by  parties,  46  C  431 
-amount  secured  is  not  limited  by  consid- 


eration expressed,  46  C  431 
preferring   one   creditor   is   not  fraudulent   at 
common  law,  47  C  54 

corporation's  property  conveyed  to  director; 
by  him  mortgaged  and  equity  conveyed 
back;  held  not  fraudulent  in  law  if  com- 
pany be  solvent  and  object  lawful,  47  C  382 

if   recorded,    subsequent   creditors   cannot 

attack  conveyance,  47  C  383 

provisions  of  trust  mortgage  held  fraudulent 
against  nonassenting  creditors,  49  C  320 

trust  deed  good  where  made  and  where  par- 
ties reside,  held  good  here  as  to  same  par- 
ties, 52  C  362 

where  trust  deed  provides  for  extension  of 
time  and  eventually  payment  of  all  debts, 
held  not  to  be  fraudulent  as  to  creditors, 
52  C  363 

cannot    be    impeached    for   fraud    by    as- 
senting   creditor    with    full    knowledge    of 
facts,  52  C  363 
-especially   where  other   creditors   are   in- 


volved, 52  C  366 
— such    assent    does    not    imply    condition 

that  all  should  accept,  52  C  364 
— and  where  extension  of  time  is  a  part  of 


deed,    nonpayment    at    expiration    does    not 
absolve  assent,  52  C  365 
— where    mortgagors    afterwards    assigned 
equity  to  same  trustee,  creditors  assenting 
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§  3  Fraudulent  Conveyances 

to  trust  deed  held  to  assent  to  such  assign- 
ment, 52  C  367 

conveyance  by  intestate  of  all  his  estate  to 
avoid  attachment  by  particular  creditor, 
held  void,  though  under  agreement  with 
grantee  to  pay  debts  justly  due,  52  C  441 

conveyance  of  all  real  estate  with  reservation 
of  life  estate,  consideration  being  agreement 
to  support,  held  valid,  52  C  516 

especially  where  grantor  had  other  mon- 
ey sufficient  to  pay  debts,  52  C  516 
-money    in    savings    bank    held    not    con- 


cealed as  to  creditors,  in  determining 
whether  owner  has  property  for  payment 
of  debts,  52  C  516 
conveyance  by  old  man  in  feeble  health 
through  fear,  held  not  an  attempt  to  de- 
fraud creditors,  53  C  325 

a  transfer  of  property  is  presumed  legal  un- 
less brought  within  invalidating  statute  or 
rule  of  law,  55  C  2S9 

at   common  law  such  transfer  was  valid 

even  if  made  with  a  view  to  insolvency, 
55  C  289 

transfer  of  goods  by  failing  debtor  to  creditor 
must  be  with  a  "view  to  insolvency"  to  be 
within  statute,  55  C  290 

it  is  not  enough  that  the  debtor  is  actu- 
ally insolvent,  55  C  290 

but  it  is  enough  if  debtor  knew  he  could 

not  escape  insolvency  and  acted  in  expecta- 
tion of  it,  55  C  290 ' 
-lack  of  intention  to  go  into  insolvency  is 


not  decisive,  55  C  291 

transfer  by  debtor  to  extricate  himself  from 
embarrassment  and  go  on  with  business  is 
not  a  transfer  with  a  "view  to  insolvency" 
within  statute,  55  C  291 

a  debtor  in  failing  circumstances  may  prefer 
certain  creditors  by  a  transfer  of  property 
made  in  good  faith,  58  C  82 

such  transaction  is  valid  unless  set  aside 

by  insolvency  proceedings,   58  C  82 

-transfer  of  property  by  debtor  to  a  cer- 


tain creditor  to  effect  a  compromise  with 
creditors  assenting,  and  keep  balance  for 
himself,  held  not  fraudulent,  58  C  83 

assignment  by  insolvent  of  a  life  insurance 
policy  made  for  his  own  benefit,  to  the 
benefit  of  his  wife  and  children  is  fraudu- 
lent, even  where  he  had  no  deliberate 
fraudulent  intention,  61  C  248 

has    withdrawn    an    asset    from   creditor? 

which  would  have  been  available,  61  C  248 

where  a  life  insurance  policy  has  been  fraud- 
ulently assigned,  its  value  as  an  asset  is 
important  in  determining  the  fraudulent 
character,  61   C  248 

to  constitute,  the  thing  conveyed  must  be  of 
some  value  out  of  which  the  creditors  could 
have  realized  their  claim,  61  C  248 
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payment  or  satisfaction  of  all  debts  prior  to 
conveyance  repels  idea  of  intent  to  defraud, 
61   C  251 
-so  where  insolvent  secured  discharge,  61 


C  251 

under  statute  "in  failing  circumstances"  means 
what,  62  C  185 

a  mixed  question  of  law  and  fact,  62  C 

185 

if  facts  found  are  sufficient  to  bring  case 

within  rule,  decision  of  lower  court  is  con- 
clusive, 62  C  185 

transfer  in  violation  of  insolvent  laws,  void- 
able, 67  C  372,  68  C  382 

creditors'  rights,  67  C  372,  79  C  18 

allegations  must  show  debt  or  legal  duty  due 
from  grantor  to  plaintiff,  payment  or  dis- 
charge of  which  is  injuriously  affected  by 
the  transfer,  68  C  580 

allegations  of  conveyance  by  husband  did 

not  show  such  possibility  of  neglect  of  sup- 
port of  wife  as  to  bring  case  under  statute, 
68  C  580 

subsequent  insolvency  as  evidence  of  insol- 
vency at  time  transfer  was  made,  73  C  227 

testimony  of  insolvent  as  to  lack  of  knowledge 
of  his  own  insolvency  when  certain  trans- 
action occurred,  75  C  17 

conveyance  to  prevent  attachment  by  wife  in 
divorce  action  as  fraudulent,  78  C  414 

if  conveyance  prevents  payment  of  debts,  no 
fraudulent  intent  need  appear ;  if  supported 
by  good  consideration  may  stand,  however 
fraudulently  intended;  relation  of  debtor 
and  creditor  as  consideration,  78  C  468 

rights  of  creditors  as  to  property  transferred 
but  still  held  by  insolvent,  79  C  21 

property  transferred  in  fraud  of  creditors  is 
subject  to  their  claims.  81  C  116 

creditor  at  time  of  fraudulent  conveyance,  or 
a  subsequent  creditor  if  insolvency  con- 
tinues, can  impeach  a  conveyance,  81  C  116 

debtor's  conveyance  to  a  cotenant  who  con- 
veys to  debtor's  wife  is  without  considera- 
tion, 81   C  116 

proof  of  badges  of  fraud  warrants  finding  of 
fraudulent  intent,  83  C  511 

conveyance  of  property  so  that  one's  wife 
becomes  a  public  charge  may  be  fraudulent. 
84  C  678 

that  wife  becomes  a  public  charge  after 

husband  conveyed  his  property,  not  enough 
to  show  that  was  his  intent,  84  C  678 

no  presumption  of  fraud  where  one,  having 
no  existing  debt  or  liability,  conveys  away 
property.  84  C  682 

deed  absolute  in  form  with  secret  unrecorded 
defeasance  invalid  against  creditors,  85  C 
46.  89  C  439 

executor's  duty  to  recover  property  of  insol- 
vent, fraudulently  conveyed,  85  C  694 


financial  statement  made  by  insolvent  and 
subsequent  bankruptcy  admissible  to  prove 
insolvency,  91  C  482 

transfer  of  property  of  individual  to  corpora- 
tion he  organizes,  at  its  true  value,  for 
stock,  is  not  fraud,  though  corporation  as- 
sumes debts,  95  C  713 

and  though  he  does,  on  one  occasion,  use 

it  for  his  individual  purpose,  95  C  713 

a  transfer  made  to  avoid  threatened  attach- 
ment for  a  tort,  is  not  within  statute,  98 
C  582 

plaintiff   not   a   creditor   until   he   obtains 

judgment  in  such  action,  98  C  582 

bill  of  sale  eight  months  before  one  be- 
comes a  creditor,  98  C  583 

conveyance  by  husband  to  wife  without  con- 
sideration, rendering  him  insolvent  is  fraud- 
ulent, 101  C  694 

evidence  as  to  financial  condition  of  de- 
fendant ten  months  after  conveyance  held 
admissible,   101   C  694 

conveyance  without  consideration  not  void 
where  only  indebtedness  at  time  it  was 
made  was  on  certain  notes  thereafter  paid 
and  notes  in  suit  were  made  six  months 
later,  in  absence  of  actual  intent  to  defraud, 
111  C  544 

voluntary  conveyance  made  in  good  faith  by 
grantor  who  is  not  indebted,  or  who  re- 
tains sufficient  property  to  pay  debts,  is 
valid  as  to  creditors,  114  C  165 

question  of  solvency  to  be  determined  as 

of  time  of  conveyance,  114  C  170 

conclusion  that  conveyances  were  in  consid- 
eration of  prior  indebtedness  and  without 
intent  to  defraud,  upheld,  114  C  671 

in  preferential  transfer  fraud  is  constructive, 
consisting  of  infraction  of  the  rule  of  equal 
distribution  among  creditors,  116  C  340 

in  fraudulent  transfer  the  fraud  is  actual ;  the 
bankrupt  has  procured  an  advantage  for 
himself  out  of  what  in  law  should  belong 
to  his  creditors,  not  him,  116  C  340 

transfer  of  trucks  and  equipment  from  one 
defendant  to  the  other,  claimed  to  have 
been  made  as  security  for  notes,  held  fraud- 
ulent and  for  purpose  of  removing  prop- 
erty from  availability  to  satisfy  judgment 
plaintiff  might  obtain,  118  C  458 

question  of  intention  one  for  trial  court, 

118  C  462 

no  evidence  that  R  had  debts  or  was  insol- 
vent so  as  to  render  conveyance  to  wife 
fraudulent,  120  C  245 

bona  fide  transfer  of  property  for  adequate 
consideration,  though  grantor  may  be  in- 
solvent at  time,  may  be  good  as  to  creditors, 
120  C  672 
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nor  will  it  be  invalidated  because  con- 
sideration in  whole  or  in  part  was  past  in- 
debtedness, 120  C  672 

from  circumstances,  finding  of  fraudulent 
conveyance  to  one  defendant  upheld,  but  as 
to  other,  set  aside,  120  C  672 

conclusion  that  there  was  no  fraudulent  con- 
veyance or  concealment  of  assets,  upheld, 
though  transferor  was  left  with  large  out- 
standing mortgages,  121   C  207 

person  has  right  to  transfer  his  property, 
whether  on  adequate  consideration  or  not, 
if  he  does  not  thereby  disable  himself  from 
paying  debts  and  does  not  have  fraudulent 
intent  to  defeat  claims  thereby  or  to  con- 
ceal assets,  121  C  211 

must  prove  conveyances  made  without  sub- 
stantial consideration  and  when  made  that 
they  rendered  defendant  unable  to  pay  ex- 
isting debts  or  that  they  were  made  with 
fraudulent  intent  in  which  transferee  wife 
participated,  126  C  635 

■ that    defendant   had   no   reason   to   know 

when  conveyances  were  made  that  plaintiff 
contemplated  suing  him,  would  go  far  to 
negative  fraudulent  intent,  126  C  643 

where  transfer  of  property  made  with  actual 
intent  to  defraud  existing  or  future  credi- 
tors, it  may  be  set  aside,  127  C  539 

court    justified    in    finding    fraud    where 

there  were  numerous  indicia,  though  no  di- 
rect evidence,  127  C  539 

§  4.  Consideration;      Relationship      of 

Parties 

purchaser  from  administrator  is  preferred  to 
intestate's  grantee,  his  son,  by  a  voluntary 
conveyance,  1  R  479 

distinction  between  children  and  strangers  as 
grantees   in  voluntary  conveyance,  1   C  542 

voluntary  conveyance  based  on  natural  affec- 
tion, when  valid  against  creditors,  1   C  542 

conveyance  to  creditors,  not  in  satisfaction  of 
debts,  held  voluntary,  8  C  189 

note  in  part  for  contingent  liability  and  with 
other  agreements,  held  not  to  be  fraudu- 
lent, 15  C  515 

contract  giving  surety  title  to  property  to  be 
manufactured,  held  valid,  though  as  indem- 
nity for  future  liabilities,  16  C  287 

part  of  consideration  being  a  future  contin- 
gent liability  does  not  necessarily  make 
conveyance  fraudulent,  17  C  228 

voluntary  conveyance  implied  a  total  want 
of  substantial  consideration,  27  C  430 

voluntary  conveyance  by  husband  to  wife,  to 
correct  mistake,  held  fraudulent  as  to  part 
owned  by  husband,  31  C  379 

conveyance  presumed  fraudulent  where  prop- 
erty of  insolvent  is  cheaply  obtained ;  pre- 
sumption holds  until  rebutted,  38  C  420 
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conveyance  by  insolvent  of  all  his  property 
to  near  relatives  is  presumed  fraudulent, 
39  C  243 

all    deeds    constituting   such   transfer   are 

admissible  to  raise  presumption,  39  C  243 
-no   defense   by   one   accepting   such   deed 


that  he  did  not  know  of  fraudulent  transac- 
tion at  the  time,  39  C  243 

every  conveyance  without  adequate  consid- 
eration and  prejudicial  to  creditors,  is 
fraudulent,  though  actual  fraud  be  not  im- 
puted, 39  C  572 

such   conveyance   not   supported   by   past 

and  inadequate  consideration  from  wife, 
even  where  assets  slightly  exceed  liabilities, 
39  C  571 

such  conveyance  may  be  impeached  long 

afterwards  if  indebtedness  continues  un- 
broken, 39  C  572 

land  bought  and  house  built  with  funds  of 
husband  and  wife;  deed  to  wife  only,  held 
to  evince  intent  to  defraud,  41  C  612 

voluntary  conveyance  to  wife  not  good  against 
lienor  for  materials  furnished  husband,  42 
C  102 

transactions  between  husband  and  wife  are 
open  to  special  suspicion,  but  this  only  re- 
lates to  actual  fraud,  51  C  567 

■ relation    operates    in    their    favor    as    to 

constructive  fraud  merely,  51  C  568 

in  absence  of  proof  that  price  was  inadequate, 
fact  is  not  to  be  inferred  from  affidavit  in 
replevin  writ  that  property  was  worth 
more,  61  C  198 

where  conveyance  is  upon  substantial  con- 
sideration and  without  knowledge  of  the 
fraud  by  grantee,  it  is  not  voidable  by 
creditors,  62  C  451 

voluntary  conveyances  without  express  at- 
tempt to  defraud  are  void  against  creditors, 
62  C  451 

a  voluntary  conveyance  is  one  without  a  sub- 
stantial consideration,  62  C  451 

■ conveyance   of   equity   to   wife   by   insol- 
vent   husband,    substituting    joint    note    of 
himself    and    wife    for    original    mortgage, 
held  to  be  voluntary,  62  C  452 
-note  of  wife  not  being  for  her  separate 


estate,    there   was   no   consideration,   62    C 
452 
-land  open  to  attachment  by  creditors  of 


husband,  62  C  455 

a  voluntary  conveyance  made  without  an  ex- 
press attempt  to  defraud  is  void  against 
creditors,  62  C  451 

in  transactions  between  husband  and  wife, 
wife  must  give  consideration  and  be  with- 
out knowledge  of  fraud:  husband  as  agent 
of  wife  as  regards  notice,  65  C  73 
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transaction  between  husband  and  wife  to  be 
closely  scrutinized;  consideration  should  be 
wife's  money;  husband's  joining  in  note 
and  mortgage  on  wife's  land  does  not  make 
loan  his ;  inference  from  absence  of  hus- 
band or  wife  from  trial,  65  C  442 

consideration  of  effect  of  relationship  in 
transactions  between  husband  and  wife  for 
trial  court,  68  C  1,  76  C  73 

voluntary  conveyance  by  husband  to  wife  of 
most  of  his  property  as  constituting  fraud, 
71  C  80 

gift  from  husband  to  wife  not  preventing  him 
from  paying  his  debts  is  valid ;  intent  a 
question  of  fact,  77  C  142 

if  conveyance  prevents  payments  of  debts, 
no  fraudulent  intent  need  appear ;  if  sup- 
ported by  good  consideration  may  stand, 
however  fraudulently  intended;  relation  of 
debtor  and  creditor  as  consideration,  78  C 
472 

what  constitutes  consideration ;  use  of  wife's 
property  by  husband  where  he  is  entitled 
to  use  it,  78  C  472 

where  husband  conveys  his  share  of  land  to  a 
cotenant  who  then  conveys  entire  interest 
in  land  to  wife  of  former,  but  is  paid  only 
for  his  share,  conveyance  is  fraudulent,  81 
C  116 

voluntary  conveyance  invalid  if  it  affects 
creditors,  81  C  373' 

payment  of  full  value  does  not  avail  if  there 
is  actual  fraud  and  participation  in  it  by 
grantee,  83  C  511 

■ this  may  be  determined  by  inference  from 

other  facts,  83  C  511 

question  for  jury  whether  conveyance  of  a 
valuable  leasehold  interest,  made  without 
consideration  to  near  relative,  is  fraudu- 
lent, 84  C  628 

when  existence  of  valuable  consideration  for 
deed  is  a  reviewable -inference  of  law,  98  C 
354 

facts  reviewed  and  held  to  show  such  a 

consideration,  98  C  354 

facts  held  to  show  conveyance  by  brothers  to 
sister  without  consideration  fraudulent  as 
to  creditor,  100  C  713 

conveyance  by  husband  to  wife  without  con- 
sideration, rendering  him  insolvent  is  fraud- 
ulent, 101  C  694 

evidence  as  to  financial  condition  of  de- 
fendant ten  months  after  conveyance  held 
admissible,   101   C  694 

deed  by  administrator  to  dummy,  who  recon- 
veyed  to  him  and  five  of  six  heirs  without 
consideration,  held  voidable  at  suit  of  sixth 
heir,  105  C  557 

where  before  bringing  action  growing  out  ol 
automobile  accident,  plaintiff,  knowing  his 
insurance  was  about  to  be  cancelled,  trans- 
ferred his  property  to  his  wife  without  con- 
sideration, held  fraudulent  as  regards  claim 
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of  defendant  asserted  by  counterclaim,  110 
C317 
conveyance  without  consideration  not  void 
where  only  indebtedness  at  time  it  was 
made  was  on  certain  notes  thereafter  paid 
and  notes  in  suit  were  made  six  months 
later,  in  absence  of  actual  intent  to  defraud, 

111  C  544 

conclusion  that  conveyance  was  fraudulent 
not  avoided  on  theory  of  resulting  trust 
where  grantee  gave  grantor  part  of  money 
to  make  purchase,  112  C  456 

fraudulent  conveyance  not  made  valid  by  fact 
of  previous  loans  from  grantee  to  grantor, 

112  C  456 

transfers  made  in  satisfaction  of  valid  pre- 
existing debt  are  for  a  valuable  considera- 
tion, 114  C  165 

conveyance  from  son  to  mother  raises  no  legal 
presumption  of  lack  of  consideration,  114 
C  236 

conclusion  that  conveyances  were  in  consid- 
eration of  prior  indebtedness  and  without 
intent  to  defraud,  upheld,  114  C  671 

defendant  conveyed  home  to  plaintiff  wife 
with  purpose  (as  he  testified)  of  creating 
estate  beyond  reach  of  creditors ;  held 

question   of  presence  of  fraud  was   open 

one  for  jury  under  proper  instructions  and 
should  have  been  submitted  to  them,  117 
C  289 

i and  charge  stressing  element  of  resulting 

trust  only,  was  error,  117  C  289 

bona  fide  transfer  of  property  for  adequate 
consideration,  though  grantor  may  be  in- 
solvent at  time,  may  be  good  as  to  creditors, 
120  C  672 

nor  will  it  be  invalidated  because  consid- 
eration in  whole  or  in  part  was  past  in- 
debtedness, 120  C  672 

person  has  right  to  transfer  his  property, 
whether  on  adequate  consideration  or  not, 
if  he  does  not  thereby  disable  himself  from 
paying  debts  and  does  not  have  fraudulent 
intent  to  defeat  claims  thereby  or  to  con- 
ceal assets,  121  C  211 

conveyance  by  insolvent  to  one  without  con- 
sideration is  constructively  fraudulent,  122 
C  180 

fact    that    notes    sued    on    were    renewal 

notes,  nil  sig.,  as  debt  had  continued  from 
before  transfer  and  renewal  notes  were 
merely  evidence  thereof,  122  C  180 

conclusion  that  transfer  of  store  to  corpora- 
tion in  return  for  stock  was  for  valuable 
consideration  and  that  corporation  was 
purchaser  for  value  sustained,  122  C  465 

must  prove  conveyances  made  without  sub- 
stantial consideration  and  when  made  that 
they  rendered  defendant  unable  to  pay  ex- 
isting debts  or  that  they  were  made  with 
fraudulent  intent  in  which  transferee  wife 
participated,  126  C  635 
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that   defendant   had   no   reason   to   know 

when  conveyances  were  made  that  plaintiff 
contemplated  suing  him,  would  go  far  to 
negative  fraudulent  intent,  126  C  643 

necessary  to  prove  that  payments  of  money 
were  made  with  fraudulent  intent  to  defeat 
claims  of  creditors  or  were  without  consid- 
eration, and  disabled  party  from  discharg- 
ing obligations,  128  C  545 

§  5.  Concealing  or  Conveying  Property  to 
Avoid  Legal  Process 

what  constitutes  a  frudulent  concealment  or 

withdrawal  of  property  from  legal  process, 

25  C  368 
what   defenses   are   insufficient   for   fraudulent 

concealment  under  statute,  30  C  406 
where  grantee  refused  to  pay  debts  under 

agreement,  property  is  liable,  52  C  442 
proof  of  a  fraudulent  conveyance  three  years 

prior  to  suit  not  sufficient  for  recovery,  81 

C  626 
concealment    or    withdrawal    from    legal 

process  must  be  proved,  81  C  626 

whether  real  estate  can  be  concealed  or  with- 
drawn from  legal  process,  quaere,  81  C  626, 
84  C  628 

transfer  can  rarely,  if  ever,  be  in  fraud  of 

"any  debt  or  duty"  owed  such  person,  98  C 
578 

nature  of  statutory  action  against  debtor  re- 
moving or  concealing  his  personal  property, 
105  C  679 

in  action  for  fraudulent  concealment  of  prop- 
erty from  attachment,  where  court  found 
debt  but  no  fraud,  and  judgment  file  ac- 
corded, it  will  not  be  corrected  to  find  all 
issues  for  plaintiff,  108  C  93 

§  6.  Retention  of  Possession 

is  a  badge  of  fraud,  1  R  325,  5  D  379,  3  C 

160,  431,  4  C  450,  5  C  199,  6  C  277,  9  C 

63,  14  C  240,  529,  15  C  397,  16  C  346,  26  C 

416,  37  C  508 
presumption  of  fraud  may  be   rebutted,  6   C 

277 
if  unexplained  is  conclusive  evidence  of  fraud, 

9  C  63,  134,  216,  14  C  240,  16  C  346,  20  C 

27,  30  C  201,  40  C  542,  41  C  301 
facts  held  insufficient  in  explanation  of,  14  C 

240,  529 

presumption  is  not  repelled  by  proof  of  bona 
fide  sale,  14  C  529,  16  C  363,  510,  43  C 
388 

is  repelled  if  immediate  possession  is  im- 
practicable,  16  C  364 

so  if  possession  is  taken  in  a  reasonable 

time,  16  C  346 
-rules  of  common  law  and  civil  law  differ, 


16  C  347 

assignment  for  benefit  of  creditors  not  ren- 
dered fraudulent  by  continued  possession  of 
assignor,  17  C  319 
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retention  is  evidence  of  fraud  to  be  regarded 
as  conclusive  where  voluntary  and  unneces- 
sary, 31  C  36 

what  will  and  what  will  not  excuse  re- 
tention, 31    C  36 

retention  of  possession  by  grantor  of  land  is 
no  badge  of  fraud,  31  C  431 

grantee  to  pay  grantor's  debts,  grantor  to  re- 
main in  possession  and  grantee  to  make  up 
grantor's  support  if  land  be  insufficient; 
held  not  fraudulent  in  law;  whether  ac- 
tually so  is  a  question  of  fact,  31  C  432 

is  conclusive  evidence  of  colorable  sale,  31  C 

495 

reason  for  presumption  of  fraud  from  reten- 
tion, 43  C  389  . 

no  presumption  from  mere  possession  ot 

goods  never  owned  by  possessor,  43  C  389 

nor    of    goods    purchased    after    original 

sale,  though  purchased  with  avails  of  such 
sale.  43  C  383 
-aliter,  if  original  sale  was  fraudulent,  43 


C  384 
intermingling  of  such  goods  where  origi- 
nal  are  distinguishable,  has   no  effect,   un- 
less intermingled  for  fraudulent  purpose,  43 
C  384 
retention     renders     the     sale     constructively 

fraudulent,  44  C  130 
retention  raises  presumption  of  fraud  only  in 
favor  of  creditors  or  those  in  their  position, 
53  C  401,  63  C  374 
presumption    does    not    exist    in    retention    of 
property  exempt  from  execution,  53  C  401 

authorities  reviewed,  53  C  402 

fraud  implied  by   retention   of   goods   by   one 
not   their  owner;   limitation   of   rule,   72   C 
504 
as  a  badge  of  fraud,  relates  only  to  tangible 
property,  not  to  shares  of  stock  in  a  corpo- 
ration, 87  C  601 
change  in  possession  in  personal  property  sold, 
necessary,  or  it  will  be  a  badge  of  fraud; 
acts  necessary  to  show  a  change,  89  C  439 
rule  as  to  retention  of  possession  by  vendor 
or  mortgagor  of  personal  property  does  not 
affect    rights    of    original    parties    between 
themselves,  95  C  172 
in  Texas  retention  of  possession  by  vendor  is 
merely  prima  facie  evidence  of  fraud;  bur- 
den upon  vendee  to  explain.  99  C  582 

good   faith   of   parties,    if    proved,   would 

seem  to  be  a   sufficient   explanation.  99   C 

582 
■charge  held  to  have  fully  met  all  require- 


ments of  the  law  of  Texas,  99  C  582 
where  plaintiff  loaned  money  to  company  to 
enable  it  to  purchase  motors,  took  note  and 
contract  in  form  of  conditional  sale,  but  left 
motors  in  possession  of  company  merely 
tagged  in  his  name,  held  no  justification  on 
ground  of  sale  with  retention  of  possession, 
which     would     overcome     presumption     of 
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fraud  from  company's  retention   of  posses- 
sion, 100  C  224 
where    no    question    of    attachment    or    right 
thereto   involved,   that   there   was   retention 
of  possession  nil  sig.,  122  C  465 

§  7.  Effect  and  Remedies 

§  8.  In  General 

conveyance  is  good  as  between  the  parties,  1 
R  182,  8  C  346,  10  C  73 

only   a  partv   prejudiced  can   take   advantage    . 
of,   1  R  490 

grantee  under,  cannot  acquire  title  by  posses- 
sion as  against  grantor's  creditors,  4  D  293 

Statute  of  Limitations  begins  to  run  against 
creditors,  when,  4  D  295 

if  void  as  to  creditors  when  made,  it  is  not 
validated  by  after  acts  of  parties,  5  D  346 

mortgage  with  warranty;  subsequently  ac- 
quired title  in  grantor;  fraudulent  absojute 
deed  to  mortgagee;  creditor's  rights,   5   D 

484 
by    insolvent,    afterwards    retransferred,    will 
not  prevent  his  discharge  from  insolvency, 
4  C  2 
principles  applicable  to,  as  regards   creditors, 

4  C  362,  17  C  498 
no   defense   by   creditor   for   abstracting   deed 
left  for  record,  that  it  was  fraudulent,  though 
tenant  in  common  with  plaintiff  assented  to 
the  abstraction,  8  C  346 
no    difference    in    effect   between    conveyance 
made  with  intent  to  defraud  creditors  and 
one  fraudulent  in  law,  9  C  70 
mortgage  executed   with  fraudulent   intent   is 
wholly  void ;  whether  so  executed  is  a  ques- 
tion of  fact,  10  C  54 
fraudulent  conveyance  void  as  to  creditors  but 
good  as  between  parties  to;  neither  in  law 
nor  in  equitv  can  grantee  be  forced  to  re- 
convey,  10  C  69 
reconveyance   by   fraudulent   grantee    is   void 

when,  as  to  his  creditors,  10  C  69 
mortgage   may   be   fraudulent  in   part;   as   to 
secure  debt' and  indemnify  surety,  held  void 
as  to  the  indemnity,  13  C  167 
grantor  of,  estopped  to  deny  validity  of  con- 
veyance.  17  C  496 
creditor  can  appropriate  property  fraudulent- 
ly conveved  only  in  a  legal  way,  17  C  498. 
25  C  493,  26  C  171 

if  he  seized  it  without  legal  process  he  is 

liable  to  fraudulent  vendee,  17  C  498 
voluntary  conveyance  reserving  right  to  sell  if 
needed  for  support,  will  not  be  set  aside  at 
prayer  of  grantor,  19  C  121 
party  who  fraudulently  conveys  property  after 
contracting  debt  may  be  held  to  bail.  19  C 
540 
creditor    attaching    interest    of    cotenant    con- 
veved bv,  mav   treat   partition   under   it  as 
valid,  23  C  171 


judicial  sale  for  benefit  of  voluntary  grantee 
should  not  be  ordered  if  prejudicing  grant- 
or's creditors,  27  C  342 

voluntary  conveyance  by  husband  to  wife, 
to  correct  mistake,  held  fraudulent  as  to 
part  owned  by  husband,  31  C  379 

if  conveyance  is  void  under  insolvent  law, 
creditors  must  avoid  it  under  that  law,  32 
C  412 

fraudulent  conveyance  by  debtor;  mortgage 
by  grantee;  lease  to  debtor  by  mortgagee, 
34  C  165 

title   of   mortgagee   and   debtor's   tenancy 

held  not  available  to  debtor  in  ejectment  by 
trustee  in  insolvency,  34  C  165 

absolute  deed  in  part  as  security  and  partly 
to  defraud  creditors  ;  administrator  of  grant- 
or may  recover  for  creditor's  excess  over 
security,  on  sale  by  grantee,  37  C  339 

creditor  may  factorize  all  the  cash  proceeds 
in  hands  of  fraudulent  grantee,  though  such 
grantee  may  have  a  valid  claim  against 
fraudulent  grantor,  39  C  39 

fraudulent  intent  in  sale  of  property  exempt  is 
of  no  avail  to  creditors,  46  C  415 

though  sale  was  made  to  evade  expected 

attachment,  46  C  416 

grantor  is  at  mercy  of  grantee,  47  C  235 

assignee  in  insolvency  of  grantor  of,  is  vested 
with  right  to  avoid,  49  C  213 

if   assignee   elects   to   abandon   this   right 

a  creditor  may  proceed  against  fraudulent 
grantee,  with  same  effect  as  if  there  had 
been  no  insolvency  proceedings,  49  C  214 
-that   such  creditor   has   proved  his  claim 


and  taken  his  dividend  is  immaterial,  49  C 

215 
intent  to  defraud  one  creditor  renders  transfer 

void  as  to  all,  50  C  31 
charge  that  transfer  is  not  void  as  to  any 

one  except  particular  creditor  held  errone- 
ous, 50  C  31 
trust  deed  good  in  State  where  made  as  to  its 

residents  upheld  here  as  to  them,  52  C  362 
creditor  may  be  estopped  by  participation,  52 

C  364 

conveyance  by  intestate  is  void  against  all 
creditors  who  have  established  their  claims, 

52  C  440 

to  those   subsequent   as  well  as  to  those 

existing  at  the  time  of  conveyance,  52  C 
441 

duty   of   administrator   to   inventory    and 

recover  property  so  conveyed,  if  necessary 
for  payment  of  debts ;  report  of  commission- 
ers admissible  to  show  amount  of  debts,  52 
C  439 

where  debtor  understandingly  and  deliberate- 
ly conveys  away  property  to  defraud  credi- 
tors, equity  will  not  aid  him  to  recover  it, 

53  C  324 
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whether  party  guilty  of  independent  fraud 

in  retaining  property  can  defend  on  fraudu- 
lent conveyance,  quaere,  53  C  324 

question  de  sufficiency  of  form  of  deed  is  not 
at  all  affected  by  the  fact  that  it  was  given 
to  defraud  creditors,  54  C  331 

fraudulent  transfer  of  negotiable  note  cannot 
affect  maker's  right  of  set-off,  57  C  153 

good  between  parties  held  good  against  de- 
fendant making  invalid  attachment,  62  C  24 

vendee  may  maintain  trespass  against  de- 
fendant making  invalid  attachment,  62  C 
24 

ward  may  bring  action ;  conservator  not  nec- 
essary party ;  not  made  so  by  allegation  that 
action  is  with  his  consent,  66  C  444 

reconveyance  refused  where  conveyance  had 
been  made  to  deceive  wife  as  to  financial 
condition,  66  C  493 

conveyance  is  voidable,  not  void;  creditor,  at- 
taching, must  prove  himself  to  be  such,  67 
C  372 

setting  voluntary  conveyance  aside  at  suit  of 
administrator  where  estate  is  insolvent,  67 
C  448 

discovery  of  claim   which  renders   estate 

insolvent  after  expiration  of  time  for  pre- 
senting claims,  67  C  448 

grantor's  creditors  may  still  attach  property, 
68  C  390,  84  C  682 

conveyance  is  good  between  parties,  68  C  588, 
76  C  199,  78  C  416,  79  C  18 

rights  of  creditors  where  trustee  in  insol- 
vency refuses  to  take  action,  71  C  80 

avoidance  by  trustee  in  insolvency,  75  C  635, 
78  C  679 

rights  of  creditors  where  debtor,  cestui  que 
trust,  conveys  to  trustee,  77  C  218 

only  parties  injured  can  take  advantage  of  it, 
78  C  416 

creditors  only  entitled  to  relief  so  far  as  nec- 
essary to  protect  them ;  grantee  will  be  pro- 
tected, 79  C  284 

where  trustee  in  bankruptcy  gets  judgment 
setting  deed  of  bankrupt  aside  as  fraudulent, 
court  may  appoint  receiver  of  property 
pending  appeal,  81  C  116 

creditors  can  attack  fraudulent  conveyance  if 
transferee  holds  for  transferor  or  there  was 
intent  to  defraud,  81  C  626 

one  defrauded  can,  in  one  suit,  recover  dam- 
ages from  all  who  participated  and  have 
conveyance  set  aside,  83  C  109 

judgment  creditor  defrauded  by  voluntary 
conveyance  entitled  to  damages  against 
wrongdoers  and  to  have  conveyance  set 
aside  in  a  single  action ;  right  to  have  case 
put  on  jury  docket,  83  C  112,  100  C  712 

effect  of  fraudulent  assignment  by  owner  of 
claim  for  burning  his  building  to  defeat 
rights  of  insurance  company  by  subroga- 
tion, owner  being  insolvent,  83  C  700 
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remedy  of  statute  can  be  resorted  to  only  by 
creditor  aggrieved  by  the  fraud,  84  C  628 

property  fraudulently  conveyed,  how  reached 
by  creditors  when  grantor  dead,  85  C  698 

rule  that  fraudulent  grantor  cannot  recover 
property  is  not  applicable  unless  he  had 
creditors  to  defraud,  97  C  275 

plaintiff  may  ask  for  damages  and  that  con- 
veyance be  set  aside,  100  C  716 

suit  to  set  aside,  may  be  called  creditors'  bill 
under  Practice  Act,  100  C  716 

court  should  decree  appropriation  of  grantor's 
interest  to  plaintiff's  debt,  under  general 
prayer  for  equitable  relief,  100  C  719 

are  void  as  to  creditors  under  common  law 
and  statute,  101  C  694 

where  buyer  transfers  property  to  avoid  obli- 
gations under  the  contract  the  seller  may 
attach  it,  103  C  625 

estoppel  from  letting  real  estate  stand  in  an- 
other's name  will  avail  creditors  only  if 
they  relied  on  it  and  acted  promptly,  105 
C  378 

1 conveyance  by  holder  of  record  title   to 

real  owner  not  fraudulent  unless  such  con- 
ditions exist,  105  C  378 

where  holder  of  record  title  has  no  right  to 
retain  it  but  intermediate  grantors  are  not 
parties  to  action,  proper  decree  is  recon- 
veyance by  defendant,  not  setting  aside  deed 
to  which  latter  was  party,  105  C  557 

decree   where   same   person   is    defendant 

personally  and  as  administrator  to  whom 
reconveyance  should  be  made,  105  C  563 

action    based    on    fraudulent    conveyance    not 

barred  by  pending  action  to  collect  on  debt, 

105  C  679 
judgment  for  debt  and  to  set  aside  fraudulent 

conveyance   may  be   sought   in  one   action, 

114  C  226 
■ where  conveyances  are  made  to  different 

persons   as   parts   of  one   transaction,   they 

may  be  joined  as  defendants,  114  C  226 
a  voluntary  conveyance  by  an  insolvent  is  void 

as  against  his  creditors,  115  C  489 

where  debtor  conveys  property  to  defraud 
creditors  and  afterward  seeks  to  set  aside 
transfer,  door  of  equity  is  shut,  117  C  289 

equity  will  refuse  aid  to  creditor  seeking  to 
set  aside  transfer  made  for  purpose  of  de- 
frauding  creditors,    118   C   46 

principle  not   applicable  where  certificate 

of  deposit  already  reconveyed  to  party  who 
seeks  to  set  it  off  against  debt  to  bank,  118 
C  42 

transferor  may  not  utilize  his  own  fraud  to 
avoid  contract,  valid  between  parties,  though 
it  involves  fraud  upon  third  parties,  118  C 
487 

<^— but  transferee  will  not  be  permitted  to 
avail  of  the  fraud  in  which  he  participated 
for  purpose  of  avoiding  obligations  of  that 
contract,  118  C  487 
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title  gained  by  fraudulent  conveyance  is  valid 
as  between  parties  and  voidable  at  suit  of 
creditor  to  extent  necessary  to  satisfy 
amount  due  creditor,  120  C  672 

judgment  corrected  so  as  to  set  aside  con- 
veyance found  fraudulent  so  far  as  it  might 
operate  to  obstruct  creditor  in  enforcement 
of  judgment,  120  C  672 

contingent  liability  is  as  fully  protected 
against  fraudulent  and  voluntary  convey- 
ance as  a  claim  certain  and  absolute,  122  C 
466 

rule  is  applicable  in  favor  of  an  obligee 

or  payee  against  an  indorser,  122  C  466 
-so  where  transfer  was  made  without  con- 


sideration a  contingent  creditor  whose  claim 
later  became  absolute  had  right  to  avoid 
conveyance,   122   C  466 

where  court,  though  hearing  evidence  as  to 
insolvency  of  estate,  made  no  finding  that 
stock  in  question  would  be  needed  to  pay 
claims,  administrator  had  no  standing  to  set 
aside  conveyance  of  it  by  decedent  as  fraud- 
ulent in  behalf  of  creditors,  122  C  562 

but   he   could   maintain   action   to   secure 

property  in  behalf  of  heirs  and  distributees, 
though  their  ancestor  soiled  his  hands  in 
the  transaction,  122  C  562 

where  plaintiff  caused  cars  to  be  registered 
in  wife's  name  to  avoid  attachment,  he 
could  not  assert  superior  right  to  possession, 
as  against  attaching  creditor,  growing  out 
of  his  own  fraud,  128  C  506 

that   he   kept   sufficient   property   in  own 

name  and  in  visible  possession  to  satisfy 
creditors,  nil  sig.,  128  C  509 

§  9.  Knowledge  of  Grantee;  Bona  Fide 

Purchasers 

bona  fide  purchasers  for  value  from  grantee, 
hold  as  against  creditors  of  fraudulent 
grantor,  2  R  361 

constructive  notice  of,'  to  bona  fide  purchaser, 
held  given  by  copy  of  writ  left  with  town 
clerk,  3  D  505 

conveyance  not  void  at  common  law  if  gran- 
tee did  not  participate  in  fraud,  5  D  346 

rights  of  bona  fide  purchaser  as  against  credi- 
tors, 1  C  558 

void,  as  against  subsequent  bona  fide  pur- 
chaser, 3  C  454 

purchaser  from  fraudulent  vendee,  acquires 
no  title,  when,  25  C  493 

grantee  who  gives  consideration  must  know 
of  and  participate  in  fraud  to  enable  credi- 
tors to  take  property,  26  C  480 

conveyance  is  not  within  statute  against 
fraudulent  conveyances,  unless  grantee  par- 
ticipates in  fraud,  34  C  324 

sale  by  A  to  B  with  intent  known  to  B  to 
defraud  creditors ;  A  held  estopped  to  deny 
validity  of  resale  in  hs  presence  to  C,  a 
bona  fide  purchaser,  37  C  152 


also  A's  attaching  creditor,  37  C  152 

C's  rights  not  affected  by  his  nonpayment, 

37  C  153 

mortgage  by  A  to  wife  of  B  through  agency 
of  B  to  defraud  creditors ;  knowledge  of  B 
is  knowledge  of  his  wife,  39  C  240 

transaction  held  invalid  against  creditors, 

39  C  240 

if  fraudulent  in  fact,  creditors  are  not  affected 
by  grantee's  nonparticipation  in  fraud,  41  C 
613 

voluntary  conveyance  good  against  subsequent 
purchaser  giving  mortgage  back  for  full 
price,  and  agreeing  that  debt  is  not  to  be 
satisfied  outside,  44  C  458 

bona  fide  purchaser  defined,  44  C  459 

vendee  must  have  actual  belief  in  vendor's 
intention  to  defraud  creditors  in  order  to 
vitiate   conveyance,   57   C  217 

such  belief  may  be  inferred  from  circum- 
stances, 57  C  221 
-it  is  not  enough  to  have  reason  for  belief 


if  vendee  did  not  in  fact  believe,  57  C  220 
-burden  is  on  the  plaintiff  to  prove  ven- 


dee's knowledge  of  fraud,  57  C  221 

where  conveyance  is  upon  substantial  consid- 
eration and  without  knowledge  of  the  fraud 
by  grantee,  it  is  not  voidable  by  creditors, 
62  C  451 

bona  fide  purchaser  for  good  consideration 
gets  good  title,  65  C  73,  72  C  711,  75  C 
635,  76  C  517 

even  bona  fide  grantee  will  not  be  protected 
if  he  gives  no  consideration,  75  C  665 

grantee  who  participates  in  fraud  can  have  no 
advantage  from  it,  78  C  414 

it  is  not  sufficient  to  show  that  one  making 
conveyance  was  insolvent ;  grantee's  knowl- 
edge of  that  fact  must  also  appear,  78  C 
679 

it  is  necessary  that  grantee  has  knowledge  of 
fraudulent  effect,   (dis.)   87  C  111 

intent  of  vendee  is  a  question  of  fact,  87  C 

111 

purchase  from  one  who  bought  on  fraudulent 
credit ;  knowledge  of  assistant  manager  im- 
puted to  purchaser,  91  C  482 

creditors  cannot  attack  sale  of  corporate  prop- 
erty to  bona  fide  purchaser,  101  C  713 

all    elements    of    fraudulent,    conveyance 

must  exist,  101  C  713 

conveyance  to  party  who  took  same  in  good 
faith  and  for  adequate  consideration  is  not 
fraudulent  as  to  creditors,  114  C  236 

evidence    sufficient    to    justify    finding   to 

that  effect,  114  C  236 

where  transferee  participated  in  fraud  through 
knowledge  of  its  managing  executive,  trans- 
fer void  though  transferee  paid  full  value, 
118  C  462 

conveyance  by  insolvent  with  fraudulent  in- 
tent and  without  consideration  is  void  as  to 
existing  creditor  and  question  of  knowledge 
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of  fraud  by  transferee  is  immaterial,  122  C 
180 

§  10.  Subsequent  Creditors 

conveyance  fraudulent  in  fact  is  fraudulent  as 
to  subsequent  creditors,  5  D  345 

voluntary  conveyance  by  one  not  indebted  and 
without  fraudulent  intent,  held  valid  as 
against  subsequent  creditors,  8  C  190 

voluntary  conveyance  good  against  subse- 
quent creditors  if  not  fraudulent  in  fact,  31 
C  379 

voluntary  conveyance  of  all  property,  by  in- 
solvent, is  void  also  as  to  subsequent  credi- 
tors, 35  C  337 

gift  of  bank  deposit  by  one  without  other 
means,  held  void  as  to  existing  debt,  but 
valid  as  against  subsequent  creditors,  in 
absence  of  fraudulent  intent,  43  C  23 

corporation's  property  conveyed  to  director; 
by  him  mortgaged  and  equity  conveyed 
back;  held  not  fraudulent  in  law  if  com- 
pany be  solvent  and  object  lawful,  47  C 
382 

if  recorded,   subsequent  creditors  cannot 

attack  conveyance,  47  C  383 

fraudulent  conveyance  by  intestate  void 
against  creditors  who  have  established 
claims,  subsequent  as  well  as  those  exist- 
ing at  time  of  conveyance,  52  C  441 

debts  contracted  before,  must  exist  when 
subsequent  debt  is  incurred  to  enable  credi- 
tor to  avail  himself  of  invalidity,  61  C  251 

subsequent   creditors   must   stand   on   the 

equity  of  former  creditors,  61  C  251 
-a   creditor   whose   claim   originated   after 


the  conveyance  and  after  an  absolute  dis- 
charge in  insolvency  cannot  attack  the  con- 
veyance, 61   C  251 

voluntary  conveyance  is  good  except  as  to 
existing  debts,  75  C  41 

gift  of  property  in  good  faith  by  one  not  ren- 
dered insolvent  thereby  will  not  be  held 
constructively  fraudulent  as  to  subsequent 
creditors,  77  C  142 

property  conveyed  by  insolvent  debtor  in 
fraud  of  creditors  is  subject  to  their  claims ; 
rights  of  subsequent  creditors,  81  C  116 

a  distinction  must  be  drawn  as  to  whether 
one  was  a  creditor  at  time  of  fraudulent 
conveyance  or  afterwards,  81   C  626 

may  be  impeached  by  subsequent  creditors 
where  insolvency  is  continuous,   101   C  694 

§11.  Procedure;    Evidence;   Pleading 

evidence   that   later   deed   of   other   land   was 

fraudulent    inadmissible   to   show   fraud   in 

one  in  question,  5  D  379 
proof  of  subsequent  consideration,  to  validate 

deed   previously   refused,   inadmissible,   3   C 

454 
antecedent  fraud,  when  admissible  and  when 

not,  4  C  100 
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declarations  of  grantor  in  absence  of  grantee 
admissible,  13  C  450.  26  C  482 

unless    grantee    had    knowledge    of    the 

fraud,  26  C  482,  31  C  -  - 

ordinary  rules  of  evidence  are  to  decide  with 
what  intent  conveyance  was  made,  30  C 
561 

evidence  of  credit  on  apparent  ownership  is 
unnecessary :  admission  of  such  evidence  is 
no  error.  31  C  380 

evidence  to  show  fraud  admissible  on  repli- 
cation to  plea  of  pavment  or  accord,  36  C 
475 

"did  you  convey  this  property  to  prevent  its 
being  attached?"  held  admissible.  61  C  198 
nee  that  vendee  knew  that  vendor   was 
indebted  to  defendant  at  time  of  sale   ad- 
missible, 61   C  199 

necessary  allegations  of  complaint  to  avoid. 
68  C  580,  8f  C  626 

pleadings  must  show  injury  done  to  plaintiff, 
68  C  580 

evidence  that,  on  day  after  mortgage  was 
made,  mortgagor  gave  all  his  property  to 
his  son,  admissible  to  show  fraudulent  in- 
tent as  regards  mortgage,  75  C  17 

statements  by  and  in  presence  of  grantee  ad- 
missible to  show  her  knowledge  of  fraud, 
75  C  491 

burden  of  proof,  76  C  197,  77  C  142,  108  C 
94 

fraudulent  intent  other  than  at  date  of  con- 
veyance is  material  only  as  it  may  throw 
light  on  the  transaction  in  question,  81  C 
627 

burden  of  proof  is  on  creditor  when  defend- 
ant denies  fraudulent  conveyance,  83  C  110 

no    presumption     that    equitable     follows 

legal  title.  83  C  110 

evidence  of  no  consideration  and  grantor's 
ownership  of  other  properly  at  time  of 
transfer  material  on  issue  of  fraud,  89  C 
-5 

proof  that  transfer  was   intended  by  grantor 
to  defraud  creditors  unavailing,   if  grantee 
had  no  knowledge  of  the  fraud   and  gave 
">stantial   consideration,   98   C   35S 

what  averments  satisfy  "plain  and  concise 
statement"  of  cause  of  action.  99  C  310 

recital    of    devices    is    merely    evidential. 

and  may  properly  be  expunged,  99  C  310 
-facts    found    held    decisive    against    case 


presented  by  plaintiff,  99  C  313 

allegation  of  no  adequate  remedy  at  law  un- 
necessary-, if  it  appears  from  facts  alleged 
that  no  remedy  exists,  100  C  716 

essential  allegations  and  proof  denned,  100  C 

m 

when  deed  of  defendant's  property  is  admis- 
sible to  show  that  he  conveyed  it  because 
of  consciousness  of  liability.   107  C  158 

in  action  by  trustee  against  bankrupt  and  her 
mother   for   conspiracy    in   fraudulent   con- 
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veyance  of  property  to  latter,  their  state- 
ments before  referee  admissible  as  declara- 
tion of  conspirators,  108  C  : 

—    here  fraud  claimed,  wide  latitude  is  al- 
lowed  in   evidence   and   transactions   as   to 
property   in   question    were   allowed    to   be 
traced  for  three  years  before,  108  C 
-in    action   by   trustee    in   bankruptcy   de- 


ficiency of  assets  need  not  be  shown,  108  C 
58 
— transfer    made     within    four    months     of 


bankruptcy  is  void,  108  C  58 

where  complaint  contained  no  allegation  of 
fraudulent  conveyance  no  valid  judgment  to 
this  effect  could  be  rendered,  111   C  38 

exclusion  of  question  of  defendant  whether 
he  intended  to  make  fraudulent  conveyance 
held  harmless  where  he  testified  as  to  pur- 
pose of  transaction,  114  C  231 

defendant  properly  cross-examined  as  to 

furnishing  information  for  entries  in  city 
directory  showing  he  was  still  conducting 
store  claimed  to  have  been  fraudulently 
conveyed,  114  C  226 

in  action  to  set  aside  conveyance  on  ground 
of  fraud,  burden  of  proof  is  on  plaintiff  as 
in  any  other  case.  114  C  236 

where  relief  was  2ought  in  first  action  against 
fraudulent  conveyance  of  property,  judg- 
ment for  defendant  is  conclusive  in  second 
action  where  only  difference  in  allegations 
is  that  in  second  insolvency  of  defendant 
was  alleged,  115  C  4S9 

verdict  against  defendant  properly  set  aside 
where  there  was  no  basis  in  evidence  or  in 
complaint  for  finding  of  fraud  or  con- 
spiracy in  receiving  deed  of  land,  116  C 
281 

where  plaintiff  transferred  property  to  de- 
fendant to  hold  and  return  on  request  for 
purpose  of  avoiding  judgment,  fraudulent 
purpose  was  not  paft  of  plaintiffs  case  and 
could  not  be  availed  of  by  defendant  in  ab- 
sence of  special  pleading.  118  C  487 

immaterial  variance  between  pleading  and 
proof,  119  C  514 

burden  to  prove  conveyances  alleged  to  be 
fraudulent  on  plaintiff,  120  C  245.  121  C 
212 

unless  he  proves  they  were  without  sub- 

tial  consideration  and  made  with  fraud- 
ulent intent,  plaintiff  cannot  recover,  120  C 
245 

burden  of  proving  fraudulent  conveyance  is 
on  creditor  seeking  to  set  it  aside,  120  C 
672 

allegations    of    in    complaint,    should    not    be 

submitted  to  jury  which  was  trying  negli- 

:e  issue  only,  without  a  caution,  126  C 

proper  to  join  action  for  foreclosure  and  de- 
ficiency'   judgment    and    one     for    claimed 


fraudulent  conveyance  in  one  complaint,  126 
C  691 

— need  not  be  tried  together;  where  fore- 
closure decided  first  there  was  in  effect  a 
separation,  though  order  of  court  would 
have  been  better  practice,  126  C  691 


Gaming 


— and  after  foreclosure  and  deficiency  judg- 
ment had  been  rendered,  plaintiff  had  right 
to  trial  of  issue  of  fraudulent  conveyance, 
126  C  688 

— motion  denying  such  trial  was  final  judg 
ment  from  which  appeal  lay,  126  C  688 


FREIGHT 
See  Carriers  §  2 

FRENCH  SPOLIATION  CLAIMS 

See  Andrews  and  Fowler  Digest 

FUNERAL  DIRECTORS 

See  Licenses 

GAMBLING 

See  Gaming 


GAMING 

See  also  Search  and  Seizure 


statute  de  lottery  applies  to  a  lottery  author- 
ized by  Congress,  4  C  445 

when  note  connected  with  sale  of  lottery  tick- 
et held  valid,  4  C  445 

wager  is  illegal  at  common  law,  15  C  30 

all  wagering  contracts  are  void  by  statute,  15 
C  31 

party  to  wager  may  recover  from  stakeholder 

before  money  is  paid  over,   15  C  31,  40  C 

336 
notice    is    not    invalidated    by    claim    for 

whole  amount  of  stake,  40  C  336 
a    court   will    not    aid    either   party   claiming 

title   to  a   chattel    won   in   a  lottery,   19   C 

421,  49  C  128 

statute  de  lottery  applies  to  both  foreign  and 
domestic  lotteries,  whether  or  not  author- 
ized by  State  in  which  located  and  whether 
or  not  tickets  to  be  procured  here  or  in 
such  State,  28  C  228 

statute  de  lottery  is  constitutional,  28  C  228 
certain   publication   held  not  a   "printed   pro- 
posal" to  sell  lottery  tickets,  within  statute 
de  lottery,  28  C  229 

check  of  stakeholder  for  deposit  on  horse 
race  is  not  enforceable  against  him,  36  C 
463 

bona  fide  holder  stands  on  same  ground 

as  winner,  36  C  463 

what  constitutes  gaming  contract,  in  buying 
and  selling  stocks  on  margin,  48  C  127 


to  be  distinguished  from  speculating  con- 
tracts, 48  C  127 

city  ordinance  under  statute  need  not  pre- 
scribe ingredients  of  offense  of  policy  play- 
ing, 60  C  102 

court  will  take  notice  that  "policy  play- 
ing" was  in  current  use  when  city  ordinance 
was  passed,  60  C  102 

statute  is  not  unconstitutional  as  a  dele- 
gation of  legislative  power,  60  C  103 

■ nor  is  it  unconstitutional  because  it  con- 
tains no  limitation  of  penalty,  60  C  103 
-if  such   limitation   is   found   in   the   ordi- 


nance itself  it  is  sufficent,  60  C  104 
-the  court  will  then  pass  on  the  reason- 


ableness of  the  penalty,  60  C  104 

statute  de  selling  pools  on  elections  is  valid 
although  the  term  pools  and  the  ingredi- 
ents of  the  offense  are  not  mentioned,  60  C 
102 

penalty  of  $100  for  violation  of  ordinance  de 
policy  playing  is  reasonable,  60  C   105 

ordinance  de  keeping  a  place  with  knowledge 
of  policy  playing  being  carried  on  there; 
knowledge  must  be  alleged  in  complaint, 
60  C  106 

policy  playing  is  "gaming"  under  statute,  63 
C  250 

complaint  under  ordinance,  charging  offense 
of  "keeping  a  place  for  the  playing  or 
carrying  on  in  it  of  the  game  of  policy"  is 
not  a  charge  within  statute,  63  C  250 
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under  statute  it  must  have  been,  or  have 

had  the  reputation  of  being,  actually  resort- 
ed to  for  that  purpose,  63  C  250 

judgment  on  such  complaint  is  not  a  bar 

to  a  proceeding  under  statute  unless  acts 
charged  were  the  same,  63  C  250 

proper  allegations  in  complaint  for  keeping 
place  for  making  bets,  66  C  250 

contract  of  insurance  upon  another's  life  may 
amount  to  mere  wagering  contract,  69  C 
511,  70  C  647 

statute  against  transmitting  money  for  gam- 
bling upheld,  70  C  484 

bona  fide  contract  whereby  one  gives  to  an- 
other option  to  call  for  stock  not  then 
owned  by  the  former,  at  a  future  time  and 
upon  tender  of  a  certain  price,  is  unexcep- 
tionable, 77  C  508 

contract  to  buy  stock  on  margin  not  illegal 
where  a  bona  fide  employment  of  broker 
to  actually  buy  the  stock  to  be  held  for 
delivery  upon  payment  of  the  price,  77  C 
517 

where  by-law  provided  that  member  who 
owed  association  certain  amount  was  not  in 
good  standing,  effect  of  indebtedness  in 
part  due  to  sale  of  lottery  tickets,  78  C  42 

one  who  supplies  facilities  for  pool  selling 
with  knowledge  is  guilty  of  maintaining 
gambling  place,  80  C  317 

contract  with  one's  broker  to  buy  on  margin 
is  not  gambling,  84  C  694 

buying  and  selling  stocks  on  margin  is  lawful 
business  for  a  broker,  89  C  226 

money  lost  may  be  recovered  in  civil  action, 
100  C  543 

"game"  defined ;  includes  a  horse  race,  100  C 
543 

"bank  night"  as  conducted  by  motion  picture 
houses,  held  in  violation  of  our  law,  124  C 
160 

statutes  provide  penalty  for  anyone  who  shall 
play  at  any  game  for  any  valuable  thing, 
without  any  requirement  that  player  himself 
risk  anything,  124  C  164 

history  of  lottery  statutes  reviewed,  124  C  165 

our  statute  prohibits  not  merely  lotteries  in 
strict  sense,  but  covers  enterprises  wherein 
chance  is  predominating  element  even 
though  those  who  participate  directly  risk 
no  money  or  property  of  their  own,  124  C 
168 

sufficiency  of  complaint  without  detailing 
dates  of  bets,  horse  races,  etc.,  125  C  113 


where  question  was  whether  defendants  were 
engaged  in  common  enterprise  of  taking 
bets,  both  liable  though  not  a  partnership 
or  joint  adventure,  125  C  113 

penalizing  defendants  by  denying  them  credit 
for  bets  won  is  in  accordance  with  statutes 
designed  to  discourage  gambling,  125  C  114 

to  constitute  a  place  a  gaming  house  the  use 
of  it  as  such  must  be  frequent,  customary, 
common  or  habitual ;  single  act  of  gaming 
insufficient,  128  C  149 

so  where  pinball  machine  was  not  gam- 
bling machine  per  se  and  only  single  in- 
stance where  it  was  used  for  gaming,  de- 
fendant not  guilty  of  keeping  place  resort- 
ed to  for  purpose  of  gaming  under  statute, 
128  C  149 

three  elements  comprising  lottery  are  a  prize, 
a  chance  and  a  price,  128  C  407 

statute  entitled  "Policy  playing"  is  not  direct- 
ed merely  against  that  form  of  gambling, 
128  C  407 

is  addressed  to  conducting  or  frequenting 

places  where  lotteries  are  carried  on  or 
gaming  by  use  of  lottery  slips  or  tickets. 
128  C  407 

does    not    make    policy    playing    distinct 

crime  but  treats  it  as  one  form  of  gaming 
within  broader  field  covered  by  statute.  128 
C  407 

information  charging  that  defendants  con- 
spired "to  set  up  and  maintain  a  lottery" 
and  participated  "in  the  distribution  and 
sale  of  lottery  tickets,"  approved,  where 
the  gaming  carried  on  was  a  numbers  game, 
128  C  407 

though  this  gaming  was  commonly  known 

as  "policy"  it  was  in  nature  a  lottery  within 

purview  of  statute,  128  C  407 
if  there  was  uncertainty,  remedy  was  by 

motion  for  more  specific  statement,   128  C 

407 

appeal  on  ground  of  uncertainty  not  sus- 
tainable unless  it  appeared  that  defendants 
were  prejudiced  in  defense  on  merits,  128 
C  407 

evidence  establishing  that  defendants  occupied 
room  with  apparatus  for  placing  wagers 
on  horse  races  sufficient  to  find  them  guilty 
of  conspiracy  to  maintain  gambling  estab- 
lishment; statute  does  not  require  actual 
making  of  bets,  129  C  538 


GARAGE 

See  Automobile  §  2;  Bailments 
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GARNISHMENT 

1.  In  General;  Who  May  Be  Made  Garnishee 

2.  What  Interests  May  Be  Taken 
— In  General 
— When  Debt  is  "Due" 


Liability  of  Garnishee;  Scire  Facias 
Procedure  ;  Evidence  ;  Pleading 

See  also  Attachment;  Process;  Scire  Facias 


§  1.  In    General;    Who     May    Be     Made 
Garnishee 

one  holding  estate  fraudulently  conveyed  by 
debtor  to  third  person  may  be  made  gar- 
nishee, 1  R  488 

public  officer  not  liable  to,  1  R  551 

fraudulent  grantee  of  goods  is  regarded  as 
agent,  2  R  129,  530,  39  C  38 

though  he  has  applied  them  to  prior  debt 

due  to  himself,  2  R  129,  530 

executor  not  liable  as  garnishee  for  legacy 
not  due  by  terms  of  will,  3  D  440 

indemnity;  no  liability  until  original  debtor 
is  damnified,  5  D  307 

conflict  of  laws ;  effect  of  transfer  of  non- 
negotiable  note,  5  D  487 

assignee  of  note  must  notify  maker  in  order 
to  perfect  transfer,  5  D  536 

merely  posting  letter  is  not  per  se  notice, 

5  D  538 

receiptor  liable  as  garnishee  for  value  above 
the  lien,  2  C  204 

a  corporation  is  liable  to  process  of,  9  C  434, 
13  C  211 

public  officers  are  not  liable  to,  11  C  127 

a  county  of  this  State  is  not  subject  to,  12  C 

409 

but  see  20  C  418 

effect   of,    where    laws    conflict   de    notice    to 

debtor,  14  C  145 
a  town  may  be  made  a  garnishee,  20  C  418 
sheriff  may  be  factorized,  28  C  103 

receiver  of  foreign  insolvent  company,  carry- 
ing on  contract,  cannot  be  factorized  by  a 
creditor  of  the  company,  48  C  410 

right  of  action  for  failure  of  officer  to  make 
demand  on  garnishee  accrues  sixty  days 
after  rendition  of  judgment,  50  C  526 

debt  owed  by  school  district  may  be  taken  by, 

53  C  509 
under  statute  allowance  to  widow  cannot  be 

attached    in    hands     of    administrator,    by 

creditors  of  an  estate,  55  C  118 

debts  have  no  situs ;  for  purposes  of  adminis- 
tration and  attachment  are  regarded  as  be- 
ing where  debtor  resides,  58  C  323 

wrongful  garnishment  does  not  affect  validity 
of  writ,  77  C  347 


where  property  of  nonresident  attached  in 
State  and  he  appears,  action  becomes  a 
proceeding  in  personam,  84  C  618 

priority  of  service  gives  priority  of  lien,  89 
C  137 

suit  by  creditor  of  a  nonresident  beneficiary 
for  life  is  in  the  nature  of  an  action  quasi 
in  rem  and  attachment  or  garnishment  is 
necessary,  90  C  293 

garnishment  of  a  debt  due  a  nonresident  is  a 
proceeding  in  rem,  90  C  293 

debt  has  its  situs  at  domicil  of  the  debtor,  90 
C  293 

creditor,  garnisheeing  legatee's  interest  un- 
der will,  stands  in  shoes  of  legatee,  91  C 
444 

executor  who  has  been  garnisheed  is  protected 
by  statute,  91  C  444 

whether  plaintiff  can  factorize  himself,  quaere; 
divorced  husband  cannot  garnishee  alimony 
in  his  hands,  93  C  296 

to  subject  a  debt  to  execution,  it  must  have 
been  previously  garnisheed,  97  C  387 

origin  and  history  of  statutory  law  de  gar- 
nishment, 97  C  394 

of  insurance  company  is  proper  method  for 
injured  person  to  secure  whatever  is  due 
assured  under  policy,  98  C  452 

garnishment  of  debt  due  nonresident  is  in 
nature  of  proceeding  in  rem  and  court  acts 
by  virtue  of  power  to  compel  appropria- 
tion of  debt  to  pay  execution,  107  C  545 

situs  deemed  that  of  domicil  of  debtor,  but 
corporation  may  have  acquired  such  a  res- 
idence as  to  give  it  a  situs  elsewhere,  107 
C  556 

mechanic's  lien  of  subcontractor  who  has 
given  notice  to  owner  dates  back  to  be- 
ginning of  services,  108  C  232 

has  priority  over  subsequent  garnishment 

of  amount  due  contractor,  108  C  232 

situs  of  debt  for  purposes  of  garnishment ; 
when  debt  in  foreign  jurisdiction  may  be 
garnisheed  here,  111  C  383 

nonresidents  may  avail  themselves  of  gar- 
nishment statute,  111  C  383 

■ but  not  when  it  will  result  in  double  lia- 
bility to  garnishee,   111   C  383 

where  policy  did  not  give  injured  party  any 
right  of  action  against  insurer  except  if  as- 
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sured   was   insolvent,   which  was  not  case, 

plaintiff's  remedy  if  any  was  by  garnishee 

process,  119  C  416 
salary  of  mayor  of  New  Britain  exempt  from 

garnishment,   123   C  390 
public   officers   having   money   in   their  hands 

to  which  others  are  entitled,  not  subject  to 

garnishment,   123  C  391 
modification   of  rule;    ordinary   debt   due 

from   town,   money   collected   on   execution 

by  sheriff,   salary  due  from  school  district 

to  teachers,   123   C  391 

§  2.  What  Interests  May  Be  Taken 

§  3.  In  General 

debt   due   by   garnishee   to   assignee  of  third 

person  is  subject  to,  1  R  198 
note  assigned  before  service  is  not  subject  to, 

1  R  234 
estate  in  garnishee's  hands,  fraudulently  con- 
veyed by  debtor  to  third  person,  is  subject 

to,  1  R  488 
garnishee  cannot  retain  for  credits  given  on 

account,  after  attachment,  2  R  23 
partner's  interest  in  debt  due  firm,  is  subject 

to,  when,  2  C  516 
what  debts,  demands,  claims,  and  credits  are 

subject  to,  3  C  29 
an  equitable  demand  is  a  credit,  3  C  30 
land  held  under  fraudulent  conveyance  is  not 

subject  to,  5  C  433 
garnishment  of  note  assigned  without  notice  to 

debtor,   10  C  444 
a  judgment  debt  is  subject  to,  11  C  171 
negotiable  paper  indorsed  in  blank  is  not  sub- 
ject to,  13  C  108 
in  action  against  joint  defendants,  only  debts 

due  them  jointly  are  secured  by,  22  C  255 
after   assignment    and    notice,    a   debt    is    not 

subject  to,  by  creditor  of  assignor,  23  C  493 
claim  for  unliquidated  damages  for  breach  of 

contract,  may  be  secured  by,  28  C  108 
money  collected  by  sheriff  on  execution  and  in 

his  hands  is  subject  to,  28  C  110 
costs  recovered  by  husband  and  wife  for  in- 
jury to  her  land,  are  not  subject  to,  by  his 

creditors,  35  C  223 
creditor  factorizing  insurance  policy  is  bound 

by  its  provisions,  35  C  312 
personal     property    in    hands    of    fraudulent 

grantee  is  subject  to,  39  C  38 
also  the  proceeds  of  such  property,  if  sold, 

39  C  38 
if   taken    on,    and    also    directly   attached, 

the  first  attachment  in  point  of  time  holds, 

39  C  38 
all  the  proceeds  of  a  sale  of  property  attempted 

to  be  concealed  from  attachment  are  subject 

to,  39  C  39 
though  fraudulent  grantee  may  have  given 

a  valid  consideration  in  part,  39  C  39 
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after  notice  to  tenant  by  mortgagee,  a  cred- 
itor cannot  factorize  rent  as  still  due  mort- 
gagor, 45  C  232 

wages  previously  assigned  according  to  law 
cannot  be  taken  on,  45  C  563 

want  of  constant  employment  does  not  af- 
fect case,  45  C  563 

change  in  firm  to  which  earnings  are  as- 
signed renders  earnings  since  change  open 
to,  though  firm  name  remain  unchanged. 
46  C  325 

whether  a  debt  owed  by  a  party  can  be  gar- 
nisheed  by  him  in  a  suit  against  his  cred- 
itor, quaere,  52  C   172 

a  claim  for  tort  is  not  a  debt  within  statute, 

52  C  448 

i immaterial  that  case  stands  for  hearing  in 

damages  after  default,  52  C  448 

meaning  of  "debt"  in  statute,  52  C  448 

equitable  interest  of  nonresident  defendants 
in  stock  of  bank  located  out  of  State  but 
pledged  here,  cannot  be-  reached  by,  53  C 
394 

immaterial    that    a    power    of    sale    was 

given  at  same  time  as  pledge,  53  C  395 

order  of  school  district  transferred  by  indorse- 
ment to  third  person  cannot  be  reached  by, 

53  C  508 

although    district    was    garnisheed    before 

order  was  presented  to  treasurer  and  al- 
though district  was  without  notice,  53  C 
509 

district  school  teacher  is  not  a  public  officer 
within  the  law  exempting  salary  from,  53  C 
509 

nor  an  officer  in  the  ordinary  sense  of  the 

term,  53  C  509 

a  negotiable  note  indorsed  in  blank  cannot  be 
taken  by,   56   C  421 

rule   applies   to  bonds   and   stocks,   56   C 

422 

income  due  from  testamentary  trustee  to  life 
legatee  is  a  debt  and  subject  to,  56  C  441 

under  statute  by  the  ;'debt"  exempted  as  ac- 
cruing from  personal  services,  is  meant  the 
debt  due  the  debtor  from  the  garnishee,  56 
C  527 

not  the   debt   owed   by   the   defendant   to 

the  attaching  creditor,  56  C  527 

exemption  of  pension  money  to  be  liberally 
construed,  thus  bank  deposit  consist  ing 
wholly  of  pension  check ;  no  exemption 
after  money  paid  over  to  pensioner,  64  C 
365 

wages  in  hands  of  sheriff,  paid  to  him  in  set- 
tlement of  action  about  to  be  brought 
against  wage  earner,  not  in  statutory  ex- 
emption, 73  C  565 

exemption  of  money  due  from  benefit  society 
having  a  ritualistic  form  of  work.  76  C  132 

equitable  interests  not  subject  to  foreign  at- 
tachment except  by  statute,  80  C  599 


foreign  attachment  of  fund  ordered  to  be  paid 
into  court  in  interpleader;  effect,  80  C  599 

policy  of  our  law  to  hold  all  debtors'  goods, 
except  what  is  exempt,  subject  to  attach- 
ment, 85  C  67 

in  foreign  attachment  it  is  not  essential  that 
goods  should  be  secreted  or  hidden  by 
agent  or  trustee,  85  C  68 

household  furniture  in  possession  and  use  of  a 
lessee  may  be  taken  by  foreign  attachment, 
when,  85  C  68 

whether  if  lessee  offers  to  surrender  such 
property,  it  can  be  garnisheed,  quaere,  85  C 
68 

funds  in  custody  of  the  law  are  not  subject  to 
garnishment,  96  C  356 

cash  bail  is  in  custody  of  law  until  order  of 
court  disposing  of  it,  96  C  356 

whether  after  such  order  it  is  subject  to 

garnishment,  quaere,  96  C  356 

whether  neglect  of  court  to  make  such  or- 
der would  dispense  with  it,  quaere,  96  C 
356 

not  enforceable  as  to  property  held  by  officer 
as  evidence  against  accused,  109  C  316 

or   as   to   property   connected   with   some 

other  crime  with  which  possession  is  charge- 
able, 109  C  316 
-but  creditor  may  resort  to  property  after 


purpose  of  retention  satisfied,  109  C  316 

checks  given  a  depositor  by  savings  bank 
for  amount  of  deposit  held  not  payment  of 
debt  until  cashed,  110  C  397 

though  garnishment  is  levied  before  receipt 
of  notice  by  debtor  of  assignment  of  debt, 
attaching  creditor  in  absence  of  fraud  takes 
only  such  title  as  debtor  had  at  time,  121 
C  36 

unless   he   has   been   misled   by   apparent 

ownership  and  has  given  credit  on  faith 
thereof  or  has  some  other  superior  equity, 
121  C  36 

where  judgment  was  assigned,  but  no  ade- 
quate notice  given  judgment  debtor,  bene- 
ficial interest  vested  in  assignee  and  as- 
signor held  bare  legal  title  in  nature  of 
trust  for  former,  121  C  36 

so    that    claimant    against    assignor    who 

garnisheed  judgment  debt  after  assignment, 
and  who  was  not  misled  by  apparent  own- 
ership of  it,  got  no  rights  to  beneficial  in- 
terest in  it,  121  C  36 

in  absence  of  special  agreement,  giving  of 
draft  by  debtor  to  creditor  does  not  dis- 
charge debt  until  draft  is  paid,   121   C  309 

■ it  remains,  until  honored  or  paid,  evi- 
dence of  the  indebtedness,  121  C  309 

so  giving  of  draft  to  H  by  insurance 
company  in  settlement  of  claim  did  not  dis- 
charge debt,  121  C  309 

i nor  was  principle   that  where  negotiable 

paper  has  been  transferred  to  bona  fide  in- 
dorsee for  value  there  is  no  garnishable  debt 
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to  original  payee  applicable,  when  draft 
was  indorsed  by  H  and  attorneys  and  de- 
posited in  personal  account  of  one  of  them, 
121  C  309 

in  absence  of  special  agreement  to  contrary, 
giving  of  draft  by  debtor  to  creditor  does 
not  discharge  debt  until  draft  is  paid,  122 
C  166 

in  this  State  a  debt,  for  which  a  check  or 
draft  given  in  payment  is  outstanding,  is 
subject  to  garnishment,  122  C  166 

where  bank  gave  K  a  draft  to  close  her  ac- 
count, with  no  agreement  that  it  should 
discharge  obligation  of  bank,  and  garnishee 
process  was  served  on  it  before  K  cashed 
draft,  there  was  an  attachable  debt,  122  C 
166 

and  bank  did  not  become  holder  in  due 

course  by  later  cashing  draft  as  it  was 
charged  with  full  knowledge  of  garnish- 
ment, 122  C  166 

and  fact  that  K's  account  was  in  savings 

department,  nil  sig.,  122  C  171 

statute  intended  to  apply  to  property  in  con- 
trol of  garnishee,  126  C  169 

makes   no   provision    for   court   order   to 

obtain  opening  or  inspection  of  contents  of 
safe  deposit  box,  126  C  169 
-does   not   authorize   garnishment   of   con- 


tents of  box  as  effects  of  defendants  con- 
cealed in  hands  of  bank,  126  C  169 

nonresident  sons  of  nonresident  decedent  who 
left  property  to  trustee  to  pay  income  to 
them  for  life  did  not  have  such  right  in 
money  due  to  ancillary  administrator  on 
judgment  recovered  in  this  State  as  to  give 
Superior  Court  jurisdiction,  on  garnishment 
of  such  administrator,  in  suit  here  against 
sons,  127  C  107 

§  4.  When  Debt  is  "Due" 

executor  is  not  liable  as  garnishee  for  legacy 
not  due  by  terms  of  will,  3  D  440 

a  debt  due  the  estate  is  not  one  due  to  for- 
eign executor  of  estate,  4  D  96 

promissory  note  is  subject  to,  before  negotia- 
tion, 3  C  29,  21  C  411 

negotiation  of  note  before  maturity  defeats 
the  attachment,  3  C  29,  21  C  412 

aliter,  where  negotiated  when  overdue,  21 

C  412 

the  attachment  is  made  at  the  moment  of 
service,  5  C  122 

a  future  liability  is  not  subject  to,  5  C  122 

unadjusted  claim  on  an  insurance  policy  is 
subject  to,  9  C  433 

contract  to  build  sewer  at  specified  price  in 
limited  time  is  not  apportionable,  38  C 
292 

no  interest  can  be  acquired  by,  until  con- 
tract is  completed,  38  C  293 

contingent  indebtedness  cannot  be  factorized 
until  the  contingency  happens,  45  C  571 
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contract  to  pay  a  sum  monthly  for  ten  years 
in  advance  for  exclusive  use  of  patents,  held 
to  create  present  debt  for  whole  amount, 
SO  C  149 

such  debt  is  liable  to  foreign  attachment, 

50  C  150 

a  debt  is  not  "due"  unless  there  is  an  exist- 
ing obligation,  54  C  313 

under   circumstances,   held   no  debt  was 

"due"   within  statute  at  time  process  was 
served,  54  C  312 

attachment  of  legacy  by  service  on  executor 
before  probate  of  will  is  good;  but  scire 
facias  does  not  lie  until  legacy  is  payable, 
67C81 

process  of  foreign  attachment  not  adapted  to 
secure  an  interest  in  property  to  which 
defendant  may  never  succeed,  71  C  149 

where  money  under  contract  is  not  due  till 
work  completed,  partial  payments  before 
that  time  not  basis  of,  77  C  628 

"debt  is  due"  if  there  is  an  existing  obligation 
to  pay  either  in  present  or  future:  89  C  137 

obligation  of  owner  of  a  building  to  pay  con- 
tractor what  arbitrators  may  determine  can 
be  garnisheed,  89  C  137 

future  accruing  income  cannot  be  reached  by 
foreign  attachment,  90  C  293 

a  "debt  is  due,"  when  "owed,"  though  not  yet 
liquidated  or  "payable,"  101  C  332 

proceeds  of  fire  policy  garnishable  upon  oc- 
currence of  fire,  101  C  332 

even  before  proof  of  loss  and  ascertain- 
ment thereof,  101  C  332 

scire  facias  later  maintainable  by  judg- 
ment creditor  against  insurance  company, 
101  C  332 

process  confined  to  debts  that  are  due  and 
contemplates  uninterrupted  possession  of  res 
by  garnishee  from  attachment  to  execution, 
107  C  545 

a  debt  "due"  when ;  debt  owed  by  fire  in- 
surance company  by  reason  of  occurrence 
of  loss  under  policy,  107  C  545 

whether  deposit  in  bank  by  father  in  son's 
name  was  immediate  gift  is  question  of  fact, 
110  C  461 

obligation  of  lessee  to  pay  rent  a  contingent 
one,  made  absolute  only  by  use  and  enjoy- 
ment of  property,  120  C  265 

upon    deprivation    of   this    right    by    un- 
avoidable accident  or  other  contingency,  lia- 
bility  for   rent   extends   only  to   that  time, 
120  C  265 
-result    independent    of   periods    fixed    for 


actual  payment,  and  in  absence  of  any  stipu- 
lated period,  rent  not  payable  until  lessee 
has  enjoyed  possession  for  full  term  of 
lease,  120  C  265 

C  leased  premises  to  T  Co.  for  year,  rent 
payable  monthly  in  advance;  Nov.  27th  G 
served  garnishment  on  T  Co.;  Dec.  17th  C 
assigned  future  rents  to  X ;  held  rent  due 
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Dec.  1st  not  held  by  G's  garnishment,  and 
rents  due  thereafter  belong  to  X,  120  C 
265 

fire  loss,  though  unliquidated  and  payable  at 
later  date,   is   existing  debt,   120  C  268 

in  order  to  be  "due"  as  word  is  used  in  stat- 
ute, debt  need  not  be  presently  payable, 
120  C  270 

nor  need  it  be  liquidated ;   nor  will  fact 

that  debt  may  be  defeated  by  condition  sub- 
sequent   put    it    beyond    reach    of    garnish- 
ment, 120  C  270 
-but  when  coming  into  existence  of  debt 


is  dependent  upon  happening  of  some  con- 
tingency it  is  not  due  until  contingency  oc- 
curs, 120  C  271 
-such  as  money  to  become  due  on  comple- 


tion of  building  contract,  120  C  271 
a  debt   due  on  a  negotiable  promissory   note 

is    as    much    liable    to    attachment    as    any 

other  debt,  122  C  166 
but  when  the  note  is  negotiated  before  it 

comes  due  it  will  defeat  the  attachment,  122 

C  166 
for  debt  to  be  "due"  under  statute  it  must 

be  existing  obligation  to  pay  either  in  the 

present  or  future,  129  C  251 
where  coming  into  existence  of  debt  is  de- 
pendent on  happening  of  future  contingency, 

it  is  not  due,  129  C  251 
where  insurance  policy  contained  no  provision 

for  surrender  in  return  for  cash,  there  was 

no  debt  due  insured  within  statute,   129  C 

251 
"facility    of    payment"    provision    created 

no   debt   which   did   not   exist  under   other 

provisions,  129  C  256 

§  5.  Liability  of  Garnishee;  Scire  Facias 

transfer  of  a  note  by  promisee  after  service 
is  of  no  avail,  K  149 

garnishee  cannot  take  advantage  of  defective 
service  on  original-  debtor,  K  157,  but  see 
40  C  405 

cannot  plead  matter  pleadable  in  original 

action,  X  258,  1  R  548 

scire  facias  may  be  tried  to  jury  on  issue 
joined,  1  R  138 

defendant    may    prove    declarations    of 

debtor  before  controversy  arose,  1  R  138 

garnishee  may  show  that  no  equitable  in- 
debtedness exists,  1  R  354 

several  garnishees  should  not  be  joined  on 
scire  facias  unless  they  are  joint  debtors, 
1  R  474 

garnishee  is  not  liable  to  original  debtor  where 
money  is  taken  by  process  of,  1  R  546 

fraudulent  grantee  served  with  writ  of  for- 
eign attachment  by  one  creditor  of  grant- 
or may  hold  as  against  officer  attaching 
for  another  creditor  of  grantor,  2  R  530 

judgment  against  several  that  they  are  joint- 
ly and  severally  agents,  etc.,  held  good,  1 
D  238 
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what  payment  to  creditor  will  protect  gar- 
nishee from  suit  by  debtor,  2  D  498 

creditor  cannot  enter  as  a  party  to  a  fore- 
closure by  garnishee  against  original  debtor, 
1  C  312 

declarations  of  original  debtor  admissible 
against  garnishee,  2  C  274 

aliter,  of  absconding  debtor,  3  C  250 

onus  on  garnishee  to  prove  that  property  is 
another's,  3  C  251 

question  of  indebtedness  may  be  tried  again 
on  scire  facias,  12  C  392,  26  C  605 

party  claiming  goods  belonging  to  original 
defendant  is  estopped  to  deny  their  con- 
cealment, 20  C  394 

demand  on  original  debtor  on  execution  is 
not  necessary  to  protect  garnishee,  20  C 
414 

whether  necessary  where  garnishee  ex- 
poses goods,  quaere,  20  C  415 

garnishee  claiming  under  fraudulent  pur- 
chase is  estopped,  21  C  234 

immaterial  whether  execution  be  returned  be- 
fore or  after  service  of  scire  facias,  21  C 
423 

garnishees  are  not  estopped  by  debtor's  dec- 
larations in  original  action,  22  C  260 

scire  facias  not  a  new  action,  25  C  431,  31  C 
344,  32  C  156 

payment  by  garnishee  to  creditor,  after  de- 
mand on  execution,  protects  garnishee,  28 
C  251 

the  taking  of  a  bond  of  indemnity  makes 

no  difference,  28  C  251 

garnishee  has  same  rights  as  original  de- 
fendant to  attack  the  judgment,  30  C  197 

parties   cited   in   by  garnishee   to   defend 

have  no  greater  rights,  30  C  197 

jurisdictional  facts,  like  service,  etc.,  pre- 
sumed until  record  shows  contrary,  30  C 
198 

but  presumption  is  not  applicable  to  for- 
eign judgments  of  like  character,  30  C  198 

scire  facias  lies  against  firm  where  service 
had  been  made  and  execution  demanded  of 
resident  member  only,  32  C  218 

equity  will  allow  creditor  to  maintain  bill  for 
disclosure  and  account,  if  necessary,  32  C 
238 

form  of  demand  necessary,  by  officer  on  gar- 
nishee, 35  C  2 

garnishee  liable  for  interest,  when,  35  C  97,  40 
C  464 

the  taking  of  a  bond  of  indemnity  by  one  gar- 
nishee who  pays  on  execution,  does  not  af- 
fect others,  39  C  316 

garnishee  on  scire  facias  cannot  set  off  a  debt 

accruing   subsequent  to   service  of  original 

process,  41  C  166 
judgment  on  scire  facias  is  no  bar  to  bill  of 

interpleader   previously   brought,   when,   41 

C  536 


statute   de   interpleader,   construed,   41    C 

535 

scire  facias  is  "a  suit  at  law"  within  Hart- 
ford city  charter  de  appeals  from  City  Court, 
45  C  60 

executor  is  not  liable  on  scire  facias  in  in- 
dividual capacity  for  legacy  taken  by,  47 
C   15 

merely  setting  out  the  factorizing  proceed- 
ings is  of  no  avail  if  sued  individually,  47 
C  15 

one  assuming  mortgage  note  payable  on  de- 
mand is  not  liable  to  factorizing  creditor 
until  demand  is  made  by  payee,  47  C  58 

no  attachment  is  created  where  the  copy  left 
with  defendant  is  attested  only  by  hand  of 
officer's  clerk,  49  C  250 

garnishee    may    raise   objection   on   scire 

facias,  49  C  249 

garnishee  paying  judgment  may  recover  of 
debtor  the  amount  of  wages  paid  him  sub- 
sequent to  the  attachment,  55  C  507 

garnishee  might  have  withheld  the  wages 

pending  suit,  55  C  508 

in  such  case  the  law  implies  a  promise  of 

indemnity  on  part  of  debtor,  55  C  508 

such  implied  promise  is  the  legal  equiva- 
lent of  a  request  for  a  loan,  55  C  508 

in  action  of  scire  facias,  plaintiff  succeeds  to 
all   rights  of  his   debtor,   56   C   343 

wrongful  disclosure  of  no  indebtedness;  where 
creditor  later  presented  claim  against  in- 
solvent estate,  security  not  affected,  56  C 
423 

garnishee  held  not  estopped  to  deny  that  he 
had  funds  of  debtor,  58  C  84 

nature  of  remedy  by  scire  facias,  74  C  87,  77 
C  630 

issues  in  scire  facias,  77  C  630 

an  officer's  return  stated  that  garnishee  "failed 
to  disclose  that  he  was  indebted,"  held  not 
inconsistent  with  a  disclosure  of  no  indebt- 
edness, 81  C  616 

garnishment  does  not  excuse  failure  to  turn 
over  money  assigned  before  garnishment,  82 
C  175 

garnishee  holding  money  assigned  has  no  pre- 
sumption in  his  favor  when  sued  by  as- 
signee, 82  C  175 

whether  garnishee  can  bring  interpleader 
where  other  than  attaching  creditors  make 
claim,   quaere,   85   C   573 

judgment  debtor  garnisheed  by  several  cred- 
itors should  not  resort  to  interpleader,  94  C 
193 

in  action  of  scire  facias  against  garnishee, 
judgment  creditor  must  prove  demand  upon 
execution  and  failure  to  pay  or  produce 
property,  97  C  387 

failure  to  take  out  execution  seasonably  under 
statute  releases  garnishee,  97  C  390 

disposal  of  proceeds  by  garnishee,  will  not  ex- 
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cuse   demand  on  execution   in   proper   sea- 
son, 97  C  393 

that  garnishee  still  has  effects  in  his  hands 
after  time  to  make  demand  has  expired  is 
not  sufficient  basis  for  scire  facias,  97  C 
398 

scire  facias  against  garnishee ;  prior  suit  still 
pending,  99  C  674 

amount  recoverable  by  plaintiff  held  not 

ascertainable    under    the    circumstances,    99 
C  676 
-judgment  for  defendant  garnishee  proper 


— necessary    to    establish    prior    judgment 
elsewhere  to  avoid  payment,  111  C  383 
— but    where    payment    is    made    in    State 


in  this  situation,  99  C  676 

act  of  secretary  of  corporation  in  issuing  cer- 
tificate as  to  number  of  shares  defendant 
owned  is  act  of  corporation  and  his  state- 
ments are  binding  on  it,  100  C  255 

but  to  recover,  creditor  must  show  dam- 
age by  reason  of  there  having  been  other 
property  which  he  could  have  attached,  100 
C  255 

demand  on  garnishee  within  sixty  days  after 
judgment  is  prerequisite  to  his  liabilitv,  104 
C  280 

when  garnishment  released  by  bond,  demand 
on  surety  within  sixty  days  after  judg- 
ment is  prerequisite  to  liability,   104  C  280 

bond  given  to  release  attachment  takes  place 
of  it,  104  C  280 

whatever    would    release    the    attachment 

ends  obligation  of  bond,  104  C  280 

demand  on  execution  must  be  made  within 
sixty  days  after  final  judgment;  final  judg- 
ment defined,  105  C  424 

computation  of  sixty-day  period  for  demand 
on  garnishee;  stay  of  execution;  appeal 
from  City  Court  to  Court  of  Common 
Pleas,  105  C  424 

validity  of  judgment  based  on  attachment  may 
be  attacked  on  scire  facias,  107  C  545 

right  of  garnishee  to  disclose  and  power  of 
court  to  compel  it,  107  C  545 

■ in  latter  case  finding  by  court  as  to  in- 
debtedness is  only  prima  facie  evidence  on 
scire  facias  against  garnishee,  107  C  545 

■ written     "disclosure"    by    fire    insurance 

company  setting  forth  facts  as  to  claimed 
satisfaction  of  loss  by  replacement  of  prop- 
erty is  not  a  pleading,  establishes  no  facts, 
and  is  immaterial  on  demurrer  to  plea  to 
jurisdiction  by  defendant,  107  C  545 

all  issues  as  to  existence  and  amount  of 

debt  including  validity  of  judgment  in  ac- 
tion are  open  on  scire  facias,  107  C  545 

insurance  company  voluntarily  paying  loss  in 
Haiti  held  not  liable  in  garnishee  proceed- 
ings here,   111    C  383 

inequitable  result  of  compelling  garnishee  to 

pay  twice.  111   C  383 
rights  of  garnishor  creditor  under   our  laws 

cannot  be  set  aside  by  voluntary  payment 

in  other  jurisdiction,  111  C  383 
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where  no  comity  exists,   rule  does  not  ap- 
ply, 111  C  383 
-failure   to   disclose    in   other   jurisdiction 


fact  of  litigation  pending  here  or  judgment 
and  payment  there  as  destroying  claim  of 
double-  liability,   111   C  390 

concluson  of  court  that  garnishee  was  indebted 
to  plaintiff's  debtor  at  time  of  attachment, 
upheld,  114  C  714 

for  plaintiff  to  recover  on  scire  facias,  not 
sufficient  merely  to  prove  that  person  paid 
money  to  defendants,   128  C  543 

circumstances  must  be  such  that  pay- 
ments gave  rise  to  legal  obligation  to  re- 
pay it,  128  C  544 

■ no  transfers  from  H  to  defendants  which 


created  indebtedness  or  which  were  effects 
of  his  in  their  possession,  128  C  543 

§  6.  Procedure;  Evidence;   Pleading 

special  authority  from  nonresident  debtor  re- 
quired for  garnishee  to  defend,  when,  K 
377 

garnishee  must  personally  appear  if  required. 
1  R  149 

statute  de  garnishment  to  receive  liberal  con- 
struction, 2  R  44,  3  C  30,  284,  20  C  394 

that  garnishee  is  not  agent,  etc.,  is  not  plead- 
able in  abatement  of  original  suit,  2  R  44, 
81,  172 

garnishee  assuming  defense  of  original  suit 
may  retain  the  costs  incurred,  if  original 
debtor  is  absent,  2  R  250 

plaintiff  may  introduce  other  evidence  than  the 
disclosure  of  garnishee  to  prove  indebted- 
ness, 3  C  171 

statute  de,  to  be  liberally  expounded  as  against 
fraud,  3  C  284 

but  not  so  as  to  embrace  those  not  par- 
ties or  privies  to  the  fraud,  3  C  284 

parol  admissible  to  show  that  an  equitable  in- 
terest in  judgment  for  firm  was  in  one  part- 
ner, 9  C  410 

proof  of  debt  and  legal  title  to  property  in 
defendant  is  prima  facie  case,  10  C  560 

meaning  of  "absconding  debtor"  within  stat- 
ute de,  12  C  398 

finding  garnishee  indebted  on  original  action 
is  evidence  on  scire  facias,  12  C  401 

makes  a  prima  facie  case,  12  C  401 

such    finding    is    valid    until    legally    set 

aside.  12  C  402 

what  averments  on  scire  facias  show  that 
original  action  was  for  "a  debt,"  20  C  391 

averment  on  scire  facias  that  "goods  could 
not  be  found  to  be  attached,"  unnecessary, 
20  C  391 

alternative  description  of  garnishees,  when 
sufficient,  20  C  393 


Garnishment  §  6 


on  scire  facias  evidence  of  conspiracy  between 
debtor  and  garnishee  is  admissible,  21  C 
233 

garnishee  claiming  under  fraudulent  purchase, 
estopped,  21  C  234 

on  scire  facias  retention  of  possession  by  debt- 
or admissible  to  show  secret  trust,  21  C 
235 

declarations    of   debtor   after   bankruptcy, 

not  in  presence  of  garnishee,   inadmissible, 
21  C  235 
-unless  accompanying  act  in  pursuance  of 


combination,  21   C  235 

describing  the  garnishees  named  as  a  com- 
mittee is  surplusage,  23  C  302 

on  scire  facias  parol  is  inadmissible  to  show 
that  one  described  as  debtor  of  firm  is  debt- 
or of  partner  only,  24  C  426 

service  of,  on  nonresident  temporarily  in  this 
State,  held  ineffectual,  25  C  453 

finding  by  court  on  disclosure  that  garnishee 
is  not  indebted  is  no  bar  to  scire  facias,  26 
C  605 

no  new  trial  for  error  in  ruling  on  hearing 
on  disclosure,  27  C  518 

leaving  copy  with  resident  member  of  firm 
is  a  sufficient  service,  32  C  217 

demand  on  execution,  of  such  member,  is 

sufficient,  32  C  218 

plaintiff  acquires  equitable  rights  of  debtor ; 
security ;  insolvency,  32  C  237 

evidence  of  assignment  and  notice  admissible 
in  scire  facias,  under  statutory  general  is- 
sue, 33   C  310 

form  of  demand  necessary  by  officer  on  gar- 
nishee, 35  C  2 

demand  "of  any  estate  of  debtor  in  hands 

of  garnishee,"  insufficient,  35  C  2 
-"of    sums    contained    in    said    execution," 


not  good  on  special  demurrer,  35  C  3 

attachment   not   invalidated   by  misjoinder  of 
any  person  as  garnishee,  39  C  315 

nor  by  nonjoinder   in  a   special   class   of 

cases,  39  C  315 

garnishee  may  plead  on  scire  facias  defective 
service  of  original  process,  40  C  405 

though  defect  be  waived  by  original  debt- 
or in  first  action,  40  C  405 
-may  plead  this  defect  under  general   is- 


sue without  notice,  40  C  402 
garnishee    cannot    waive    rights    of    original 

debtor,  40  C  406 
under  statute  "residence"  of  secretary  means 

his  official  residence  or  base,  46  C  322 
is  insufficient  where  copy  left  with  defendant 

was  attested  by  hand  of  officer's  clerk,  49  C 

250 
garnishee  may  raise  the  objection  on  scire 

facias,  49  C  250 
adjournment    of    suit    of    foreign    attachment 

against   nonresident   before  justice,   is  con- 
trolled by  statute,  49  C  453 
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"not  in  this  State"  includes  persons  who 

are  nonresidents  of  this  State,  49  C  455 

in  suit  against  nonresident  begun  by  attach- 
ment here,  copy  of  process  and  return  to  be 
left  with  agent  of  defendant,  56  C  341 

but     in     process     of     foreign    attachment 

against  nonresident  leaving  copy  not  neces- 
sary, 56  C  341 

taxation  of  costs  to  garnishee  in  proceedings 
against  him  is  discretionary,  67  C  257 

proceedings  where  garnishee  is  cited  in  to  dis- 
close; rulings  not  reviewable,  67  C  258,  81 
C  622 

proceedings  to  reach  debt  due  from  nonres- 
ident, 72   C  430 

returnable  where ;  irregularity  in  signing  writ 
waived  by  appearance  and  answer,  74  C  87 

substitution  of  bond  for  attachment ;  evidence 
that  supposed  creditor  had  no  interest  in 
debt  in  mitigation  of  damages  in  action 
thereon,  74  C  170 

interpleader  between  holder  of  note  for  debt 
and  person  garnisheeing  debt,   74  C  234 

statute  de  leaving  copy  of  process  and  of- 
ficer's return  with  agent  of  nonresident  does 
not  apply  to  foreign  attachment,  79  C  15 

debt  due  to  nonresident;  is  in  rem;  debt  re- 
garded as  having  situs  at  domicil  of  debtor, 
79  C  15 

leaving  copy  of  process  with  person  in  charge 
of  nonresident  property  does  not  apply  to 
garnishment,  84  C  619 

provisions  of  the  statute  must  be  strictly  fol- 
lowed, 88  C  605 

service  on  judge  of  probate  does  not  hold  ex- 
ecutor or  administrator,  88  C  606 

service  on  nonresident  executor  obtained  by 
service  on  judge  of  probate  under  statute, 
88  C  606 

court  will  not  take  jurisdiction  based  upon 
service  effected  by  deceit  or  fraud,  99  C 
95 

but  motive  of  plaintiff  of  no  consequence 

if  he  does  no  improper  act,  99  C  95 

as  where  his  counsel  bought  and  paid  for 

traveller's  check  of  an  express  company  at 
a  bank  and  then  garnisheed  bank  as  debtor 
of  company,  99  C  95 

writ  of  garnishment  notice  to  garnishee  to  re- 
tain in  his  hands  a  debt  due  to  defendant, 
99  C  675 

amendment  of  writ  by  changing  descrip- 
tion of  defendant,  99  C  676 

attachment  of  debt  not  defeated  by  such 

amendment,  99  C  676 
-nor  postponed  to  a  subsequent  attachment 


of  same  debt,  99  C  676 

unless  garnishee  or  subsequent  attaching 

creditor  be  misled  or  prejudiced,  99  C  676 

amendment  of  writ  does  not  invalidate  gar- 
nishment, where  no  one  misled  or  preju- 
diced, 105  C  640 
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§  6  Garnishment 


attachment  is  valid  to  hold  debt  to  real  de- 
fendant though  he  is  misdescribed  in  writ. 
105  C  640 

where  city  charter  makes  no  provision  as  to 
time  for  sen-ice  of  process  on  garnishee  in 
suit  in  City  Court,  statutes  are  applicable. 
113  C  770 


asserting  claim  to  immediate  payment  of  fund 
in  interpleader,  as  waiving  rights  under 
garnishment  proceedings,  brought  against 
person  holding  it,  115  C  193 

service  of  writ  does  not  operate  as  attach- 
ment but  merely  as  notice  to  garnishee  to 
retain  fund  in  his  hands,  115  C  198 


GAS  COMPANIES 

See  also  Public  Utility  Companies 


no  obligation  on  gas  company  to  continue 
supply  of  gas,  unless  by  contract  or  char- 
ter, 30  C  522 

when  liable  for  injury  to  trees  from  escap- 
ing gas,  82  C  395 

when    public   utilities   commission   may   order 


mains  to  be  extended  into  new  area,  91  C 
134 

gas  inspector  a  licensee  on  a  customer's  prem- 
ises. 91   C  492 

required  to  use  high  degree  of  care  as  to  sup- 
ply system,  118  C  134 


GASOLINE  STATIONS 

See  also  Zoning 


duty  of  mayor  as  to  issuance  of  certificate  of 
approval  of  location,  109  C  583 

when  and  how  reviewable  on  appeal,  109 

C  583 

approval  by  mayor  of  location  as  an  adminis- 
trative act,  110  C  80 

nature  of  appeal  and  question  presented, 

110  C  80 

serious  danger  to  public  as  ground  of  re- 


fusal, 110  C  80 
-conditions  surrounding  approval  of  other 


locations  are  irrelevant,  110  C  80 

on  appeal,  court  must  hear  evidence  as  to 

facts  surrounding  location,  110  C  83 

refusal  to  permit  gasoline  station  as  exten- 
sion of  nonconforming  use  upheld,  111  C 
616 

where  statutes  regulating  sale  provide  for  ap- 
proval by  zoning  board  of  appeals  with  ap- 
peal to  Superior  Court,  these  prevail  over 
general  provision  permitting  appeal  under 
zoning  regulations  to  that  court  or  Court 
of  Common  Pleas,  116  C  553 

commissioner  of  motor  vehicles,  in  acting  on 
application  for  certificate  for  retail  sale  of 
gasoline,  is  performing  administrative  act 
and  exercising  discretion  reviewable  only 
where  abused,  117  C  260 

applicant  not  entitled  to  relief  on  appeal 

unless  he  can  show  such  situation  to  exist 
and  its  existence  is  very  subject  matter  of 
appeal,  117  C  260 

remedy  offered  by  appeal  is  adequate  to 

protect  applicant's  rights  and  injunction  to 
compel  issuance  of  certificate  would  not  lie. 
117  C  260 

action  for  injunction  to  compel  commissioner 
to  issue  certificate  for  new  location  to  which 
applicant  desired  to  move  existing  gasoline 

1042 


station ;  held  he  was  being  deprived  of  no 
right  pending  appeal  from  refusal  of  com- 
missioner, 117  C  260 
-and  complaint  failed  to  allege  facts  sub- 


stantiating general  allegation  of  irreparable 
injury,  117  C  260 

selling  gasoline  not  business  or  privilege  to 
be  exercised  only  by  public  grant,  118  C 
174 

is  common  right  to  be  exercised  by  com- 
petent  person  conformably  with   reasonable 
regulations,  such  as  pertain  to  public  health 
or  safety,  118  C  174 
-provision  of  statute  that  board  must  find 


public  convenience  and  necessity  for  pro- 
posed location  not  proper  regulatory  meas- 
ure and  unconstitutional,  118  C  174 

not  necessary  to  show  public  convenience  and 
necessity  for  permit  to  erect  gasoline  and 
service  station,  120  C  296 

authority  in  mayor  of  city  of  New  Haven  to 
act  upon  applications  for  certificates  of  ap- 
proval of  location  of  gasoline  stations  and 
not  in  board  of  zoning  appeals,  123  C  311 

history  of  legislation  reviewed,  123  C  311 

that  notice  of  application  for  certificate  of 
approval  of  gasoline  station  was  not  given 
sufficient  length  of  time  before  hearing,  of 
no  consequence  where  there  was  later  prop- 
er publication  of  notice  of  hearing,  125  C 
714 

agreement  to  sell  gasoline  for  five  cents  un- 
der posted  retail  price  construed,  where  re- 
tail price  included  taxes.  127  C  291 

there  was  no  waiver  or  estoppel  where  party 
paid  for  gasoline  at  higher  price  than  con- 
tract called  for  upon  definite  promise  that 
overcharge  "would  be  fixed  up,"  127  C  291 
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mayor  by  act  of  1927  has  broad  discretion  in 
acting  upon  applications  for  certificates  of 
approval  of  locations  for  stations,  128  C  261 

his  denial  of  certificate  subject  to  attack 

only  if  arbitrary  or  so  unreasonable  as  to  be 
an  abuse  of  discretion;  not  so  in  instant 
case,  128  C  264 

owner  of  premises  has  right  to  use  them  for 
gasoline  station  unless  nuisance  under  com- 
mon law  or  forbidden  under  police  power, 
(dis.)  128  C  266 

inquiry    whether    there   is    sound    ground 

for  his  action  is  proper  matter  for  determi- 
nation upon  appeal,  (dis.)  128  C  266 
-if  administrative  official  has  transgressed 


limitations  upon  police  power  in  refusing 
certificate  of  approval,  there  is  an  abuse  of 
discretion,  (dis.)  128  C  267 

action  of  zoning  board  of  appeals  in  denying 
application  immediately  after  hearing  the 
opposition  at  a  second  hearing,  without  no- 
tice to  plaintiff  and  opportunity  to  be  pres- 
ent and  heard,  invalidated  entire  proceeding, 
128  C  351 

Superior   Court   on   appeal  to   it   had   no 

original  jurisdiction  to  hear  matter,  128  C 
351 

board  did  not  act  under  authority  of  zon- 


General  Assembly  §  1 

— function  of  Superior  Court  upon  appeal 
is  to  decide  whether  board  acted  illegally, 
as  upon  hearing  without  notice,  or  arbi- 
trarily and  in  abuse  of  discretion,  128  C  351 

— it  cannot,  on  facts  found  by  it  or  on  rec- 
ord of  proceedings,  substitute  its  discretion 
for  that  reposed  in  board,  128  C  355 
-on  new  hearing,  board  will  not  necessar- 


ing   regulations,  but  as  the  local  authority 
constituted  by  statute,  128  C  354 


ily   be   concluded   by   its   action  in   denying 
the  application,   128  C  355 

statute  providing  that  person  seeking  license 
for  sale  of  gasoline  shall  present  to  com- 
missioner of  motor  vehicles  certificate  of 
approval  of  location  from  mayor  sets  up  no 
sufficient  guide  for  exercise  of  discretion  in 
mayor  and  is  unconstitutional,  128  C  701 

1939  statute  concerning  license  for  gasoline 
station  was  amendment  of  1929  act  which 
excepted  city  of  New  Haven  and  was  con- 
tinued in  1930  Revision;  act  as  amended 
does  not  apply  to  New  Haven,  128  C  701 

where  accident  happened  upon  gas  station 
property,  liability  dependent  upon  control 
and  possession  of  premises  as  distinguished 
from  title,  129  C  585 

and  where  plaintiff  failed  to  prove  fun- 
damental allegation  that  defendant  operated 
station,  specific  acts  of  negligence  nil  sig., 
129  C  585 


GENERAL  ASSEMBLY 

1.  In  General 

2.  Powers 

3.  Delegation  of  Power 

See  also  Constitutional  Law  §  15 


§  1.  In  General 

public   grant   by   Legislature   for   erection  of 
Enfield  Locks,  construed,  7  C  43 

failure    to   give    bond    required,    held   no 

forfeiture,  7  C  45 
-for   a   valid   surrender   of   a   grant   there 


must  be  acceptance,  7  C  46 

public  grant  by  Legislature,  if  vested,  cannot 
be  attacked  for  inutility;  is  a  contract  with- 
in Constitution  of  United  States,  7  C  48 

public  grant  by  Legislature  requiring  certain 
acts  to  be  done ;  acts  held  discharged  by 
later  legislation,  7  C  53 

private  act  is  not  void  for  want  of  notice  to 

adverse  party,  10  C  538 
other   acts   held  insufficient   to   invalidate 

grant,  10  C  538 

statute  requiring  notice  to  adverse  party  to 
petition  is  directory,  12  C  191 

duty  to  prescribe  manner  of  carrying  consti- 
tutional provision  into  effect,  13  C  125,  22 
C  633 


acts  relating  to  public  corporation  are  not 
invalid  for  want  of  notice,  nor  for  failure 
to  make  it  formally  a  party,  23   C  420 

legislative  appropriations  defined,  58  C  490 

under  Article  IV,  §  2,  Constitution  of  Con- 
necticut, a  declaration  of  the  result  of  an 
election  for  Governor  is  indispensable,  61  C 
359 

is  to  be  made  by  both  houses  acting  joint- 
ly or  concurrently,  61   C  362 

— —declaration  thus   made  is  final  and  con- 


clusive, 61  C  362 

— a  declaration  of  one  house  without  con- 
currence of  the  other   is  of  no  effect  and 
the  election  is  illegal,  61  C  360-362 
-but  if  neither  house  has  adjourned  either 


may  recede  from  its  position,  61  C  365 
Article  IV,  §  2,  Constitution  of  Connecticut, 
provides  for  no  evidence  of  election  upon 
which  declaration  is  to  be  made  except  the 
"fair  list"  and  "returns,"  61   C  362 

in  absence  of  all   legislation  this   should 

be  the  only  evidence,  61  C  362 
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§  1  General  Assembly 

. "returns"  mean  what,  61  C  363 

under  Article  IV,  §  2,  Constitution  of  Con- 
necticut, Legislature  must  choose  Govern- 
or, if  at  all,  on  "second  day,"  61  C  366 

power  to  choose  depends  upon  a  previous 

examination  and  finding  that  no  person  has 
received  a  majority  of  votes,  61  C  367 

fact  that  unsuitable  and  insufficient  laws 

do  not  permit  of  a  satisfactory  examination 
and  finding  is  immaterial,  61  C  370 

should  examine  the  returns  prescribed  by 

statute,  61   C  371 
-"to  find"  means  to  ascertain  by  judicial 


inquiry,  61   C  369 

statutes  forbidding  disbursements  without  a 
specific  appropriation,  held  inoperative  de 
school   fund  disbursements,  61    C   560 

where   General   Assembly   of   1891    failed 

to  make  any  appropriations,  61  C  560 

in  absence  of  special  appropriation  a  general 
law  requiring  payment  of  money  is  itself 
an  appropriation,  61  C  563 

the  intentional  omission  by  General  Assem- 
bly to  pass  appropriation  bills,  held  to  op- 
erate as  an  implied  suspension  of  statutes, 
61  C  564 

invariable  practice  to  return  bill  to  General 
Assembly  by  executive  secretary  in  open 
house  to  the  proper  officer,  77  C  261 

clerks  proper  custodians  of  files  and  records 
of  Legislature  during  its  sessions,  77  C  262 

records  of  secretary  as  evidence  of  existence 
of  act  of  General  Assembly,  79  C  147 

no  bill  can  be  presented  to  the  Governor  un- 
til it  has  passed  both  houses  of  the  General 
Assembly,  79  C  151 

courts  will  not  enter  into  question  whether 
Legislature  has  followed  correct  procedure 
in  passing  act,  79  C  152 

in  appointing  county  commissioners,  General 
Assembly  does  not  act  in  a  legislative  ca- 
pacity, 87  C  594 

scope  of  statute  de  specific  appropriations  by 
General  Assembly,  89  C  557 

bill  becomes  law  if  signed  after  adjournment 
within  three  days,  109  C  624 

presentation  of  bills  after  adjournment  should 
be  "forthwith" ;  statute  de  presentation  of 
bills  not  engrossed  construed;  legislative 
practice,  112  C  129 

attempt  to  determine  constitutionality  of  stat- 
ute by  indirection  is  encroachment  on  judi- 
cial authority ;  presumption  de  presentation 
of  bills  to  Governor,  112  C  129 

right  of  action  for  negligence  is  vested  and 
cannot  be  taken  away  by  act  validating 
guest  statute,  112  C  145 

Legislature  presumed  to  know  all  existing 
statutes  and  effect  its  action  will  have  up- 
on any  one  of  them,  113  C  82,  116  C  643 

unless  application  and  reasonable  development 
of  accepted  principles  of  law  justify  recov- 
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ery,  the  remedy,  if  any,  rests  with  Legisla- 
ture, not  the  courts,  116  C  531 

it  is  legal  presumption  that  Legislature  in 
framing  charter  is  aware  of  existing  pro- 
visions of  statute,  120  C  566 

and  that  there  was  no  intention  of  enact- 
ing  conflicting  provisions,    120  C  566 

intention  to  pass  unconstitutional  act  will  not 
be  imputed  to  Legislature,  129  C  135 

§  2.  Powers 

General    Assembly    may    grant    new    trial    in* 
Probate   Court;   such  a   law   is   not  an   ex 
post  facto  law,  2  R  352 

General  Assembly  reserved  power  to  grant 
new  trial,  2  R  352 

grant  of  exclusive  privilege,  with  penalty 
against  anyone  violating  it,  to  forfeit  spe- 
cific article  or  double  the  value  thereof,  val- 
id, 1  D  19 

power  of  Legislature  to  enact  retrospective 
legislation,  4  C  209,  15  C  475,  28  C  97,  30  C 
149,  327 

a  grant  by  Legislature,  if  impairing  previous 
grant,  is  void,  even  if  an  indemnity  be  of- 
fered, 7  C  49,  53 

General  Assembly  has  same  powers  as  before 
adoption  of  Constitution  except  as  therein 
limited,  8  C  548 

act  impairing  rights  of  plaintiff  or  corpora- 
tion not  a  party  is'  inoperative,  9  C  181 

General  Assembly  may  dispense  with  notice 
in  any  case,  12  C  191 

Legislature  may  prescribe  manner  of  election 
to  take  effect  on  passage  of  constitutional 
amendment,  13  C  125 

Legislature  may  remove  class  of  officers  with- 
out naming  individuals,  13  C  130 

may    make    prospective    removals,    13    C 

130 

Legislature  may  divide  towns  and  communi- 
ties, 14  C  469 

when  Legislature  may  confirm  acts  void  ab 
initio,   15   C  495 

Legislature  may  modify  or  restrict  future  ex- 
ercise of  its  powers  when  it  makes  a  con- 
tract which  it  cannot  impair,  17  C  79 

Legislature  may  irrevocably  exempt  from 
future  taxation ;  such  proceedings  a  very 
higfa  act  of  power,  21  C  486 

Legislature  may  grant  divorces,  22  C  633 

resolution  in  opposition  to  a  general  statute 
is  not  void,  23  C  421 

General  Assembly  has  power  to  validate  usu- 
rious contracts,  28  C  97,  30  C  149,  56  C 
213 

Legislature  cannot  authorize  electors  to  vote 

for  state  officers  in  any  place  other  than  as 

prescribed,  30  C  591 
General  Assembly  had  chancery  powers  prior 

to  1818,  31  C  257 
General    Assembly   has   jurisdiction   over   all 

merely  remedial   proceedings,  31    C  257 


General  Assembly  may  authorize  suit  against 
a  delinquent  trustee  for  fraud,  in  name  of 
any  person  appointed,  31   C  257 

powers  of  General  Assembly  limited  only  by 
Constitution  and   natural  justice,  32  C   127 

General  Assembly  cannot  repeal  charter  in 
which  no  such  power  is  reserved,  without 
consent,  33  C  117 

when  General  Assembly  may  grant  rights  of 
easement  to  individuals  or  corporations,  34 
C  90 

Legislature  may  contract  or  grant  beyond  the 
election  of  a  new  Legislature  and  such  new 
Legislature  cannot  repudiate  or  repeal,  36  C 
282 

power  of  General  Assembly  to  grant  adminis- 
tration after  time  stated  in  statute  had 
elapsed,  38  C  256,  45  C  315 

powers  of  General  Assembly  over  assets  of 
insurance  company,  42  C  584,  598 

General  Assembly  cannot  repeal  a  statute 
creating  office  and  recreate  office  in  same 
act,  45  C  143 

General  Assembly  may  legislate  de-  oyster 
grounds  within  political  limits  of  State, 
though  outside  of  territorial  limits  of 
towns,  and  covered  by  navigable  waters,  49 
C  334 

Legislature  has  power  to  authorize  sale  of  in- 
toxicating liquors  on  such  conditions  as  it 
sees  fit,  49  C  602 

Legislature  may  make  state  property  bene- 
fited liable  to  assessment  for  sewer,  50  C 
89 

Legislature  has  power  to  declare  that  estate 
of  tenant  in  tail  shall  be  a  fee,  51  C  62 

and  to  authorize  such  tenant  to  convey  in 

fee,  or  to  ratify  and  confirm  such  con- 
veyances if  unauthorized,  51  C  63 

competent  for  Legislature  to  give  a  new 
remedy  for  a  right  or  equity  previously  ex- 
isting, 51  C  164 

mere  legislative  act  cannot  create  a  de- 
mand against  one  not  before  bound,  51  C 
164 

right  to  technical  defense  involving  no  sub- 
stantial equities  held  not  vested  beyond 
reach  of  Legislature,  52  C  49 

powers  of  General  Assembly  de  removal  of 
grade  crossing  through  instrumentality  of 
a  commission,  54  C  295 

contract  of  city  void  for  want  of  power,  but 
subsequently  recognized  and  confirmed  by 
a  charter  from  State,  is  thereby  validated, 
although  charter  was  granted  to  another 
corporation,  55  C  13 

no  direct  or  explicit  words  are  necessary, 

mere  reference  to  contract  is  sufficient,  55 
C   13 

State  is  concluded  on  such  contract  even 


if  not  interested  in  subject  matter,  and 
there  can  be  no  interference  except  by  ju- 
dicial construction,  55  C  15 


General  Assembly  §  2 

power  reserved  to  recall  franchise  at  pleasure 
does  not  authorize  Legislature  to  set  aside 
or  impair  contracts  which  a  charter  had 
recognized  and  confirmed,  55  C  13 

judicial  power  of  General  Assembly  discussed, 
59  C  83 

powers  of  Legislature,  under  charter  of  1662 
prior  to  adoption  of  the  Constitution,  61  C 
365 

power  of  General  Assembly  to  pay  its  officers 
and  employees  extra  compensation  by  grant, 
78  C  536 

Legislature  determines  what  property  shall  be 
taxed,  85  C  124 

Constitution  a  grant,  not  a  limitation,  of  pow- 
er; exercise  of  judicial  power  forbidden 
to  Legislature,  85  C  319 

Legislature  cannot  grant  state  aid  to  all  vet- 
erans of  Civil  War  resident  in  the  State, 
85  C  344 

General  Assembly  may  validate  and  confirm 
by  reference  enactments  not  originally  made 
in  constitutional  form,  87  C  506 

whether  General  Assembly  can  confer  on 
courts  power  to  pardon,  quaere,  88  C  501 

Legislature  can  alone  determine  whether  bonds 
shall  be  taxed,  94  C  543 

Legislature  has  supreme  authority  over  dis- 
continuance of  highways,  95   C  88 

Legislature  can  establish  building  lines  with- 
out compensation,  95  C  358 

it  is  within  the  province  of  General  Assembly 
to  declare  what  form  of  expression  endan- 
gers the  public  peace,  96  C  605 

entire  legislative  power,  including  taxation,  is 
vested  in  General  Assembly,  104  C  192 

Legislature  is  repository  of  police  power  of 
State,  104  C  621,  108  C  371 

power  defined,  108  C  371 

determination  for  taking  land  function  of  Leg- 
islature though  it  may  delegate  authority, 
109  C  622 

may    designate    particular    property    and 

such  designation  final,   109  C  622 

but   taking   is   subject   to   judicial   review 

as  to  whether  it  is  founded  on  public  ne- 
cessity, 109  C  622 

and    fixing    of    compensation    is    judicial 

question,   109  C  622 

it  is  power  of  General  Assembly  to  designate 
day  when  acts  become  laws,  109  C  624 

acts  signed  by  Governor  more  than  three 

days  after  final  adjournment  unconstitu- 
tional under  §  12  of  Article  IV,  109  C  624 

power  of  Legislature  to  regulate  production, 
marketing  and  sale  of  milk,  by  itself  or  by 
delegation  of  authority,  111  C  433 

if    Legislature   has    covered    whole    field, 

ordinance  of  city  is  void  and  prior  charter 
provisions  are  repealed,  111   C  433 

statutes  considered  and  held  to  have  pre- 
empted whole  field,  111  C  433 
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Legislature  has  power  to  remove  public  util- 
ities commission;  prescribed  method  and 
manner  of  removal  by  statute,  111  C  634 

one  Legislature  cannot  control  the  exercise 
of  the  powers  of  a  succeeding  Legislature, 
112  C  140 

Legislature  has  power  to  make  effective  in 
West  Hartford  provisions  of  charter  and 
ordinances  of  Hartford  de  laying  water 
mains  and  making  assessments,   115   C  519 

in  act  making  person  under  age  of  sixteen  in- 
capable of  committing  crime,  Legislature  is 
only  exercising  its  unquestioned  power  to 
define  elements  necessary  to  constitute  a 
crime,   115  C  589 

court  reluctant  to  say  that  Legislature  has  ex- 
ceeded its  powers  in  imposing  excessive  pen- 
alties, 121   C  460 

question  of  classification  is  for  Legislature, 
and  courts  will  not  interfere  unless  it  is  un- 
reasonable, 121  C  460 

no  question  of  right  of  Legislature  to  make 
valid  charitable  trusts  where  trustee  is  giv- 
en unlimited  right  of  selection,  126  C  673 

Legislature  can  tax  all  charitable  trusts  or 
only  such  of  them  as  are  characterized  by 
distinguishing  elements,  126  C  673 

General  Assembly  determines  public  policy  of 
State,  128  C  222 

may   disregard   corporate    fiction,    128    C 

222 

§  3.  Delegation  of  Power 

General  Assembly  may  authorize  town  to  rat- 
ify invalid  action  in  granting  bounties,  32  C 
125 

Legislature  cannot  delegate  power  to  appoint 
a  judge,  36  C  448 

Legislature  has  power  to  confer  authority  up- 
on city  government  to  pass  and  enforce 
health  ordinances,  56  C  226 

action  of  General  Assembly  de  removal  of 
grade  crossings  held  an  exercise  of  police 
power,  59  C  84 

may  delegate  this  power  and  jurisdiction 

to  courts  and  committees,  59  C  83 

Legislature  may  authorize  municipality  to  ex- 
ercise governmental  power,  80  C  478 

may  delegate  governmental  power  to  subordi- 
nate boards,  88  C  471,  89  C  528 


Legislature  cannot  delegate  legislative  discre- 
tion ;  can  say  how  many  tracks  a  street 
railway  may  lay  across  a  bridge;  after  pre- 
scribing the  primary  standard,  can  delegate 
to  an  administrative  tribunal  power  to  car- 
ry it  out,  89  C  528 

Legislature  can  confer  on  municipal  board 
power  to  create  as  well  as  fill  an  office,  94  C 
286 

Legislature  can  direct  how  to  fill  vacancy  in 
municipal  office,  95  C  414 

power  to  legislate  conferred  by  General  As- 
sembly on  board  of  aldermen  cannot  be  del- 
egated, 95  C  647 

ministerial,    administrative,    or    executive 

powers  can  be,  95  C  647 

grant  of  a  municipal  charter  is  a  delegation 
of  power  from  General  Assembly,  95  C  647 

Legislature  may  delegate,  resume,  and  redel- 
egate  power  to  control  and  regulate  high- 
ways, 104  C  610 

Legislature  may  delegate  to  city  power  to  fix 
water  rates  for  definite,  reasonable  time, 
106  C  562 

not  for  indefinite  time,  as  this  would  be 

surrender  of  police  power,  106  C  562 
-effect  of  provision  for  arbitration  at  stat- 


ed intervals  at  demand  of  one  party,  106  C 
562 

determination  for  taking  land  function  of  Leg- 
islature though  it  may  delegate  authority, 
109  C  622 

power  of  Legislature  to  regulate  production, 
marketing  and  sale  of  milk,  by  itself  or  by 
delegation   of   authority,    111    C   433 

where  Legislature  created  water  board  as 
agency  to  maintain  city's  water  supply,  in- 
cident to  that  duty  was  power  in  board,  in 
own  name,  to  make  necessary  contracts, 
121  C  173 

Legislature  having  by  enactment  declared  pol- 
icies and  fixed  primary  standards,  may  val- 
idly confer  on  administrative  officers  power 
to  fill  up  details  by  prescribing  rules  and 
regulations,  125  C  301 

extent  of  right  to  delegate  powers  to  adminis- 
trative board,  126  C  623 

power  to  provide  superintendent  of  schools 
is  one  properly  delegated  by  Legislature  to 
board  of  education,  127  C  430 


GENERAL  AVERAGE 

See  Andrews  and  Fowler  Digest 
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GIFTS 

§     1.  In  General;  What  Constitutes 

2.  Particular  Cases 

3.  In  General 

4.  Deposits  in  Bank 

5.  Between  Husband  and  Wife 

6.  Gifts  Causa  Mortis 

See  also  Fraudulent  Conveyances  §  4;  Subscriptions 


§  1.  In  General;  What  Constitutes 

delivery  essential  to  validity  of  gift,  13  C 
95 

choses  in  action  to  which  title  passes  by  de- 
livery are  subjects  of  gifts,  36  C  92 

gifts  inter  vivos  are  complete  when,  36  C 
92 

delivery  or  equivalent  act  essential  to  validity 
of  gift,  43  C  508 

intent,  delivery  and  acceptance  as  elements  of 
gift,  70  C  347,  73  C  405,  638,  74  C  463 

recovery  of  possession  does  not  revoke  gift, 
75  C  41 

burden  of  proof,  to  establish  gift,  79  C  425 

what  constitutes  delivery,  81  C  372 

a  gift  distinguished  from  an  enforceable  sub- 
scription to  a  charity,  81  C  670 

gift  distinguished  from  compensation  for  serv- 

"  ices,  82  C  344 

equity  does  not  turn  imperfect  gift  into  dec- 
laration of  trust  because  of  imperfection, 
82  C  505 

delivery  to  donee  with  intent  to  pass  title 
necessary  to  create  gift  inter  vivos,  82  C 
505 

charitable  gifts  are  favored  by  equity  but  not 
created  by  it,  82  C  505 

an  allegation  that  payments  to  deceased 
were  gifts  casts  the  burden  of  so  proving 
them  on  person  making  it,  88  C  114 

declaration  of  a  donor  at  time  of  delivery  ad- 
missible to  prove  gift,  89  C  321 

proof  that   conveyance   was   a   gift   disproves 

that  it  was  conveyed  in  trust,  90  C  5 
usury  laws  do  not  affect  gifts,  93  C  666 

transfer  of  possession  and  intent  to  pass  title 
as  requisites  of  valid  gift ;  what  constitutes 
transfer  of  possession;  intent  is  question 
of  fact,  104  C  17 

donee's  acceptance  presumed  from  beneficial 
character,  104  C  17 

there  must  be  present  intention  to  make  a 
gift  and  to  part  with  possession  and  control, 
106  C  210 

after  gift  is  completed  not  necessary  that 
donee  retain  possession;  may  be  redelivered 
to  donor  for  purpose  not  inconsistent  with 
ownership,  114  C  603 


delivery  of  possession  and  intent  that  title 
shall  immediately  pass  necessary  to  make 
valid  gift,  114  C  603 

a  pension  is  a  bounty  or  gratuity  given  by 
the  government,  115  C  326 

§  2.  Particular  Cases 

§  3.  In  General 

transfer  to  children  not  affected  because  of 
compromise  in  divorce  suit,  36  C  181 

gift  by  one  without  other  means  is  chargeable 
with  existing  debt ;  aliter,  as  to  subsequent 
debt,  in  absence  of  fraud,  43  C  23 

gift  of  certificate  of  shares  in  company  held 
to  vest  equitable  title  in  donee,  and  en- 
titles donee  to  additional  shares  received 
on  original  as  stock  dividends,  50  C  487 

not  a  testamentary  gift  under  circum- 
stances, 50  C  487 

immaterial   that   legacy  in  will  of  donor 

included  shares  of  stock  and  was  to  be  in 
lieu  of  all  claims,  50  C  492 

stock     being     given     before     his     death 


formed  no  part  of  donor's  estate,  50  C  492 

gift  of  check  "not  complete  till  action  taken 
to  secure  the  money  due,  69  C  404 

delivery  to  payee  of  obligation  to  pay  money 
prima  facie  evidence  of  intent  to  vest  bene- 
ficiary interest,  72  C  693 

gift  of  interest  under  insurance  policy;  irrev- 
ocable, 72  C  693 

gifts  in  restraint  of  marriage,  73  C  72 

gift  of  note,  73  C  405 

where  instrument  is  executed  in  duplicate,  de- 
livery of  either  paper  is  sufficient;  gift  of 
life  insurance  policy,  74  C  463 

gift  to  Advent  church  to  forward  opposition 
to  belief  in  immortality,  upheld,  75  C  83 

undue  influence  not  presumed  from  close  re- 
lationship, 79  C  265 

gift  in  consideration  of  natural  affection  ought 
to  prevail,  unless  it  injures  creditors  or  pur- 
chasers, 81  C  372 

holding  land  under  a  parol  gift  may  ripen 
into  possession  against  the  donor,  81  C  540 

gift  for  instruction  in  higher  subjects  not  in- 
valid if  elementary  are  taught,  82  C  189 

gift  to  town  school  not  invalid  if  out  of  town 
pupils  are  taken,  82  C  189 
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past  faults  of  administration  do  not  prevent 
acceptance  of  gifts,  82  C  189 

whether  State  or  heirs  should  question  tak- 
ing of  a  gift  in  excess  of  charter,  quaere, 
82  C  189 

ecclesiastical  society  can  take  a  gift,  part  of 
which  is  to  keep  up  a  burial  lot,  82  C  189 

a  gift  is  left  inchoate  and  incomplete,  when 
a  note  is  not  cashed  and  the  proceeds  used 
for  the  purposes  for  which  it  is  given,  but 
is  kept  in  a  safe  until  after  death  of  donor, 
82  C  504 

no  gift,  if  title  to  money  does  not  pass,  82  C 
504 

gift  of  note  payable  to  F,  who  is  a  director 
in  a  beneficiary  corporation,  does  not  estab- 
lish delivery  to  corporation,  82  C  504 

title  is  obtained  by  accepting  and  holding  for 
fifteen  years  land  given  orally,  83  C  360 

one  who  gives  land  to  an  association  and 
later  contracts  for  erection  of  building  upon 
it  for  the  association  has  no  equitable  title 
or  interest  in  the  land,  96  C  224 

present  gift  of  her  entire  property  for  the 
benefit  of  others  by  an  aged  woman  seri- 
ously ill  is  so  obviously  improvident  as  to 
furnish  persuasive  evidence  of  mental  in- 
capacity, imposition,  or  misunderstanding, 
97  C  372 

delivery  and  intent  necessary  for  gift  inter 
vivos ;  execution  of  deed  and  leaving  it  with 
grantor's  lawyer  till  his  death  not  sufficient, 
97  C  480 

gift  of  negotiable  instrument ;  delivery  neces- 
sary ;  mere  indorsement  insufficient,  97  C 
483 

where  issue  is  undue  influence  in  gift  of  real 
and  personal  property,  no  occasion  to 
charge  as  to  elements  to  constitute  gift,  97 
C  713 

charge  as  to  what  constitutes  undue  in- 
fluence considered,  97  C  713 
-effect   of   fact   that   person   charged   with 


exerting  it  was  son  of  donor,  97  C  713 
— old  age  of  donor  an  element,  97  C  714 
— only  one  form  of  verdict  for  plaintiff  need 
be    submitted    as    both    real    and    personal 
property  stand  on  same  basis,  97  C  714 
-damages,  97  C  714 


intent  or  purpose  of  donors  of  fund,  used  to 
purchase  a  house,  held  controlling,  98  C 
224 

gift  secured  by  undue  influence,  100  C  448 

conveyance  of  land  by  father  seriously  ill  to 
daughter  with  intent  to  vest  title  makes 
good  conveyance,  not  an  attempted  testa- 
mentary provision,  103  C  88 

that    daughter    permitted   him    to   occupy 

land  till  his  death  of  no  consequence,  103  C 
88 

intent  to  make  gift  need  not  be  indicated  in 
any  particular  form,  106  C  276 
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— statement  by  aunt  of  present  gift  of  fam- 
ily heirloom  to  nephew  followed  by  three 
years'  retainer,  then  on  aunt's  marriage  by 
delivery  to  his  home,  then  by  resumption  of 
possession  by  aunt  and  retainer  of  several 
years  but  with  statement  that  it  belonged  to 
nephew,  106  C  276 

— presumption  of  acceptance,   106  C  279 


agreement  for  transfer  of  corporate  stock, 
construed  as  contract  for  sale  and  not  a 
gift,  106  C  411 

where  note  and  mortgage  could  not  be  found 
by  mortgagee's  executor,  conclusion  that 
they  were  lost,  not  destroyed  with  intent 
to  make  gift,  upheld,  114  C  1 

assignee  has  right  to  enforce  mortgage  even 
though  assignment  is  by  way  of  a  gift,  114 
C  200 

delivery  of  stock  certificate  made  out  to  speci- 
fied person  passes  title  to  him,  114  C  603 

S  delivered  certificates  of  stock  to  L  who  re- 
delivered them  to  S's  attorney  as  security 
for  agreement ;  held  redelivery  did  not  de- 
feat gift,  114  C  603 

basic  inquiry  was  whether  transaction  where- 
in H,  since  deceased,  gave  $2500  to  defend- 
ant was  outright  gift,  testamentary  gift  or 
loan,  123  C  465 

intent    of    H    important    factor    and    her 

statements  in  conversations  with  defendant 
relevant,  123  C  465' 

§  4.  Deposits  in  Bank 

bankbook  as  subject  of  gift,  36  C  92 
deposit  in  donor's  name  as  trustee  for  donee 

an  executed  and  irrevocable  gift,  40  C  518 
though  donor  retain  the  bankbook,  40  C 

519 
assignment  or  writing  necessary  if  deposit  is 

in  name  of  donor  alone,  40  C  519 
deposit    for    education    of    minor    in    donor's 

name   as   trustee   implied   limit  of  trust   to 

minority  of  minor,  40  C  521 
whether  legal  title  to  gift  vests  at  once,  on 

conversion  by  donor,  quaere,  40  C   521 
deposit  in  name  of  donee,  "A  B,  Guardian," 

with   notice   to   guardian,    held   a   complete 

gift,   though   book   was   retained   by   donor, 

43  C  23 
gift  of  money  represented  by  bankbooks ;  facts 

held  not  to  constitute,  52  C  399 
especially  where  there  was  no  delivery,  52 

C  403 
-and  an  absence  of  expression  of  intention, 


52  C  402 

facts  held  to  constitute  a  valid  gift  of  a  bank 
deposit  inter  vivos,  60  C  156 

effect  of  order  on  bank  to  transfer  account  to 
A  for  life,  then  to  divide  it  between  B,  C 
and  D,  where  bank  never  had  notice  of  it 
until  after  donor's  death;  when  such  a  gift 
is  effective.  69  C  484 


Gifts  §  5 


delivery  of  bankbook  with  intent  to  vest  title 
as  gift ;  that  donee  is  later  appointed  ad- 
ministrator of  donor's  estate  and  receipts 
for  money  as  such  administrator,  no  estop- 
pel against  claiming  gift,  70  C  342 

deposit  of  money  in  name  of  depositor  and 
another  as  gift  to  that  other,  73  C  638 

gift  of  bank  deposit,  how  made,  73  C  640,  79 
C  260,  425 

gift  of  negotiable  note  and  mortgage  by  as- 
signment, 74  C  224 

essentials ;  order  for  payment  of  entire  fund 
in  bank,  with  reservation  of  "use"  for  life, 
accepted  by  bank;  disregard  of  by-law  of 
bank,  81  C  372 

deposit  of  money  with  intent  to  make  a  gift, 
and  acceptance  by  donee,  is  a  gift  even  if 
the  bankbook  is  not  delivered  and  donor  is 
allowed  to  withdraw  a  part,  88  C  158 

gift  of  savings  bank  deposit  should  be  ac- 
companied with  notice  to  the  one  receiving 
it,  88  C  158 

delivery  of  bankbook  to  third  person  with  in- 
structions to  give  it  to  donee  after  donor's 
death,  held  valid  gift,  104  C  17 

delivery  of  key  to  trunk  with  instruction  to 
open  it  in  case  of  death  and  deliver  en- 
velope containing  bankbook,  held  not  a 
gift,  106  C  207 

deposit  by  father  in  savings  bank  in  name  of 
minor  son,  110  C  461 

■ whether  intent  was  immediate  gift  or  one 

to  take  effect  on  death  is  question  of  fact 
for  trial  court,  110  C  461 

presumption  that  there  was  no  gift,  where 
father  transferred  his  savings  account  to 
himself  and  daughter  jointly,  rebutted  by 
proof  of  actual  facts,  128  C  200 

—Between  Husband  and  Wife 


§  5. 

husband  may  make  valid  gift  to  wife ;  will  be 
enforced  in  equity,  25  C  161,  26  C  232,  31 
C  138,  33  C  197,  43  C  507,  44  C  520 

the  intent  to  make  a  gift  must  clearly  appear, 
31  C  138 

facts  held  to  evince  such  intent ;  gift  of 

bank  stock,  31  C  140 
-not   evidenced    by   bill    of   sale   of   goods 


purchased,  made  out  to  wife,  31   C  139 
gift   from    husband    to    wife   makes   her    real 

owner  against  all  but  creditors ;   the  legal 

title   remains   in   husband   as   trustee,   33   C 

107.  44  C  520 
- — legal  title  is   recoverable  from  husband's 

representatives,  33  C  108 
promise  of  a  gift  is  invalid  without  delivery; 

so   also   a   promise   to   invest   earnings   for 

wife's  benefit,   without   consideration,   33   C 

198 
original   purchase  for  wife  by  husband,  with 

declarations,   held   sufficient ;   aliter,   in   gift 

of  property  already  owned  by  donor,  43  C 
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gift  from  husband  to  wife  is  to  wife's  exclu- 
sive use,  though  no  words  of  exclusiveness 
are  used,  43  C  574 

facts  held  to  show  conveyance  was  not  in- 
tended as  gift,  45  C  583 

presumption  that  improvement  on  wife's  land 
by  husband  is  intended  as  a  gift,  51  C  166, 
61  C  475 

this  is  so  independently  of  statute,  51   C 

166 

gift  of  personalty  to  wife  by  husband ;  de- 
livery held  sufficient  as  against  his  credi- 
tors, 51  C  566 

wife  may  give  separate  estate  to  her  hus- 
band, but  the  law  will  carefully  scrutinize 
such  gifts,  55  C  222 

where  purchase  money  is  paid  by  one  person 
and  title  is  taken  in  wife,  child,  or  other 
person  for  whom  purchaser  is  bound  to 
provide,  it  is  prima  facie  a  settlement  rather 
than  a  constructive  trust,  59  C  196 

where  a  husband  buys  real  estate  with  his 
own  money  and  has  it  conveyed  to  his  wife, 
a  gift  is  presumed,  but  presumption  is  one 
of  fact  and  may  be  rebutted,  62  C  407 

gift  at  common  law  during  coverture,  71  C 
517 

of  gifts  and  contracts  between  husband  and 
wife,  see  generally,  79  C  32 

no  presumption  of  a  gift  when  husband  erects 
a  building  on  wife's  land,  82  C  424 

presumption  is  that  payments  between  hus- 
band and  wife  are  gifts,  88  C  114 

husband  who  purchases  land  and  transfers  it 
to  his  wife  is  presumed  to  make  her  a  gift 
of  it ;  rebuttable,  89  C  243,  94  C  350 

wife  married  before  1877  can  give  property 
to  husband,  90  C  677 

not  necessary  to  prove  gift  to  husband  was 
fairly  obtained  without  undue  influence,  90 
C  677 

husband  and  wife  contributing  to  purchase 
of  property,  with  title  in  wife,  held  error  to 
nonsuit  husband's  claim  of  a  resulting 
trust,  94  C  350 

husband  can  testify  that  in  turning  over  his 
wages  to  wife  he  did  not  intend  to  give  her 
what  was  left  after  household  expenses,  94 
C  357 

where  husband  gave  earnings  to  wife,  who  de- 
posited them  in  her  own  name,  with  money 
of  her  own,  presumption  of  gift  rebutted 
where  intent  was  to  establish  fund  for  ben- 
efit of  both,  107  C  342 

where  wife  pays  for  property  which  hus- 
band takes  in  own  name  the  law  will  pre- 
sume she  intended  a  gift,  110  C  314 

when  man  buys  property  and  has  it  conveyed 
to  wife,  presumption,  unless  contrary  ap- 
pears, is  that  a  gift  is  intended,  117  C  301 

court's  failure  to  find  gift  of  property  to  wife 
by  husband  who  took  title  in  her  name, 
conclusive,  121  C  153 
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§6  Gifts 

§  6.  Gifts  Causa  Mortis 

what  three  requisites  necessary  to  constitute 
gift  causa  mortis,  10  C  484 

note  not  transferable  by  delivery  may  yet  be 
subject  of  gift  causa  mortis,   18  C  413 

gift  causa  mortis  must  be  made  in  contem- 
plation of  approach  of  death,  and  to  take 
effect  only  in  case  donor  dies,  35  C  358 

facts  held  insufficient  to  show  intent  neces- 
sary to  a  gift  causa  mortis,  51  C  568 


delivery  necessary  in  case  of  gift  causa 
mortis,  67  C  78 

there  cannot  be  a  valid  gift  causa  mortis  of 
real  estate,  103  C  88 

to   constitute  such  a  gift  there   must  be 

delivery  made  in  contemplation  of  con- 
ceived approach  of  death,  to  take  effect  only 
in  case  of  death,  103  C  88 

fear  of   death  from  a   surgical  operation 


is  not  sufficient,  103  C  88 


GOVERNMENTAL  IMMUNITY 
See  Municipal  Corporations  §  10 


GOVERNOR 

See  also  Constitutional  Law  §  17 


where  both  houses  of  the  General  Assembly 
failed  to  concur  in  declaration  de  Governor, 
held  on  quo  warranto  there  was  no  legal 
election,  61  C  360 

and  the  incumbent  remained  Governor  de 

jure  as  well  as  de  facto  under  Article  I  §  4 
and  Amendment  XXVII  of  the  Constitution 
of  Connecticut,  61  C  360 

invariable  practice  to  return  bill  to  General 
Assembly  by  hand  of  executive  secretary 
for  delivery  in  open  house  to  proper  officer, 
77  C  261 

acts  signed  by  Governor  more  than  three  days 
after  final  adjournment  unconstitutional  un- 
der §  12  of  Article  IV,  109  C  261 

practice  of  Governors  from  1919  to  1929 

too  short  to  predicate  settled  and  estab- 
lished practice,  especially  since  forty-two 
years  prior  to  1919  Governors  signed  acts 
within  three   days   period,   109   C  621 

contrary   construction   would   make   laws 

dependent  on  unrestricted  discretion  of 
Governor,   would   override   power  of   Gen- 


eral Assembly  to  designate  day  when  acts 
become  laws  and  would  be  contrary  to  in- 
tention of  framers  of  Constitution,  109  C 
621 

burden  placed  on  Governor  signing  all  bills 
within  three  days  may  be  alleviated  by  dis- 
tributing business  or  taking  recess,  109  C 
621 

bill  becomes  law  if  signed  after  adjournment 
within  three  days,  109  C  621 

presentation  of  bills  after  adjournment 
should  be  "forthwith" ;  statute  de  presen- 
tation of  bills  not  engrossed  construed ; 
legislative  practice,  112  C  129 

attempt  of  General  Assembly  to  determine 
constitutionality  of  statute  by  indirection  is 
encroachment  on  judicial  authority;  pre- 
sumption de  presentation  of  bills  to  Gov- 
ernor, 112  C  129 

power  to  fill  vacancy  in  board  of  finance 
where  Senate  has  failed  to  confirm  nomina- 
tion, 120  C  427 

power  to  grant  reprieves,  124  C  121 


GRADE  CROSSINGS 
See  Railroad  Commissioners;  Railroads  §§  4,  8 


GRAND  JURORS 


plea  to   the   merits  admits  jurisdiction,   7   C 

184 
return  of  officer  on  warrant  issued  by  grand 

juror  prima  facie  evidence  of  arrest  under 

such    warrant    as    against    grand   juror,    as 

well  as  against  officer,  11  C  95 
grand  juror  liable  for  results  from  issue 

of  void  process,  11  C  95 
cannot  prosecute  for  illegal  voting  in  society 

meeting,  11   C  100 
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may  arrest  on  sight  without  warrant  for  Sab- 
bath-breaking, 11  C  458 

are  known  officers,  11  C  459 

need  not  declare  character  and  cause  of 

arrest,  until  demand,  11  C  459 

one  accused  by  grand  juror  not  entitled  to 
jurv  trial  before  justice  of  the  peace,  12  C 
454 

acts  of  grand  juror  de  facto;  title  not  to  be 
attacked  collaterally,  17  C  585,  19  C  488 


offense  charged  as  committed  "on  or  about" 
day  named  held  sufficient,  19  C  292 

technical  rules  of  pleading  not  to  be  strictly 
applied  to  complaints  by  grand  juror,  28  C 
230 

need  not  complain  to  justice  residing  in  town 
where  offense  is  committed,  30  C  583 

good  faith  refusal  to  make  complaint  as  too 
trivial  not  within  statute,  46  C  206 

statute  construed  to  give  discretion  to  grand 
juror,  46  C  206 

cannot  act,  as  such,  in  committals  to  reform 
school,  but  may  act  as  an  individual  even 
when  assuming  to  act  officially,  51  C  477 

statute  requiring  disclosure  by  person  con- 
victed  of   intoxication  is  merely   extension 


Grand  Jury- 
to  other  officers  of  powers  of  grand  jurors 
to  inquire  into  offenses  committed,  59  C 
519 

authority  of  grand  juror  to  prosecute  for 
crimes  is  fixed  by  law,  60  C  225 

proceedings  under  statute  de  authority  of 
grand  jurors  or  justices  of  the  peace  to 
inquire  into  offenses  committed  are  minis- 
terial rather  than  judicial,  65  C  44 

duty  of  grand  jurors  to  inquire  if  reason  to 
apprehend  that  offense  against  criminal 
laws  has  been  committed,  110  C  502 

unnecessary  to  specify  number  of  grand  ju- 
rors to  be  elected  in  warning  of  town 
meeting  and  such  specification  not  control- 
ling, 111  C  338 


GRAND  JURY 


powers   and   duties   of  grand  jury   in   capital 

cases,  1  C  428 
not  required  for  offense  at  common  law,  3  C 

115 
witnesses  before  grand  jury  to  be  sworn;  in 

what  manner  and  by  whom,  16  C  463 
preliminary  inquiry  to  be  secret,  16  C  467 
members   of  grand  jury  cannot  testify  as  to 

evidence  before  them,  except  to  contradict 

witness  before  petit  jury,  16  C  467 
nor  can  witnesses  and  others  required  to 

be  present  testify  as  to  evidence,  16  C  471 
accused  may  be  present  during  examination, 

16  C  469 
indictment  not  quashed  for  admitting  evidence 

not  strictly  legal,  16  C  472 

accused  has  no  constitutional  right  to  be 
present  during  examination,  21  C  279,  47 
C  104 

may  originate  charges  without  notice  to  of- 
fender, 21  C  280 

irregularities  before  grand  jury  waived  by 
plea  of  "not  guilty,"  21  C  280 

accomplice  may  testify  before  grand  jury 
without  leave  of  court,  21  C  280 

quaere  as  to  challenge  for  favor,  before  be- 
ing sworn,  47  C  106 

only  absolute  disqualifications  available  after 
indictment,  47  C  106 

misconduct  of  grand  jury  inadmissible  to  sup- 
port a  plea  in  abatement;  such  plea  of  no 
effect,  47  C  114 

prosecutor  should  object  to  allowance  of 

such  plea,  47  C  116 

exceptions  to  rule  de  secrecy  of  what  is  done 

in  grand  jury  room,  56  C  410 
testimony   before   grand   jury   not   to   be 

kept   secret   when   justice   or   the   rights   of 

parties  require  it  to  be  made  known,  56  C 

410 
voluntary  statements  of  accused  in  grand 


jury  room  are  not  privileged ;  may  be  tes- 
tified to  by  grand  juror,  56  C  413 


history  and  nature  of;  statute  as  to  commit- 
ting witnesses  who  refuse  to  testify  upheld, 
65  C  27 

indorsement  of  a  "true  bill"  on  an  indict- 
ment cannot  be  contradicted  by  parol  evi- 
dence on  habeas  corpus  proceedings,  67  C 
551 

duty  of  court  to  order  grand  jury  when  ac- 
cused confined  upon  a  charge  necessitating 
indictment,  106  C  701 

duty  of  state's  attorney  to  notify  court  when 
grand  jury  will  be  needed,  106  C  702 

accused  bound  over  to  future  term  may  be 

indicted  and  brought  into  court  on  bench 
warrant,  106  C  702 

interpreter  and  officer  to  administer  oaths  may 
be  present  when  necessary  if  sworn  to  se- 
crecy, 106  C  702 

necessity  of  secrecy  of  proceedings  of  grand 
jury;  meaning  of  oath,  110  C  507 

may  examine  one  witness  at  a  time  and  ex- 
clude witnesses  from  jury  room  while  oth- 
ers are  being  examined,  117  C  306 

rulings  on  motions  to  inspect  minutes  of 
grand  jury  in  case  of  defendant  indicted  by 
it  and  in  cases  of  informations  brought 
against  defendants  as  result  of  report  by 
grand  jury,  held  interlocutory  and  not  ap- 
pealable, 124  C  640 

oath  of  witnesses  would  not  prevent  them 
giving  defendant  any  information  relevant 
to  prosecution  even  though  it  was  same  in- 
formation as  to  which  they  testified  before 
grand  jury,  124  C  646 

where  to  follow  customary  practice  of  having 
members  of  grand  jury  selected  by  sheriff 
would  be  likely  to  defeat  ends  of  justice, 
court  may  itself  select  them,  126  C  60 

under  ordinary  circumstances  state's  attorney 
should  not  be  permitted  in  room  of  grand 
jury  considering  capital  case,  126  C  60 

but    court    may    in    its    discretion    permit 

grand   jury   generally   investigating  to   see 
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Grand  Jury 

whether  crime  has  been  committed  to  have 
aid,  in  room,  of  state's  attorney ;  this  does 
not  violate  principle  of  secrecy,  126  C  60 
-and   presence   of   official   stenographer   or 


assistant  there  justified  where  grand  jury 
finds  it  necessary  to  have  transcript  of  evi- 
dence made,  126  C  60 

when  grand  jury  is  considering  indictment 
charging  specific  crime,  it  should  hear  only 
evidence  admissible  in  trial  of  cases,  126  C 
60 

and   when  engaged  in  general  investiga- 
tion it  should  return  indictment  only  when 
justified  by  such  evidence,   126  C  60 
-but  it  is  not  so  restricted  in  making  gen- 


eral investigation  to  see  whether  crime  has 
been  committed,  126  C  60 

immunity  guaranteed  by  Constitution  against 
self-incriminating  evidence  extends  to  pro- 
ceedings  before   grand  jury,    126   C   60 

but  where  it  is  carrying  on  general  in- 
vestigation it  does  not  protect  person  from 
being  summoned  and  questioned,  but  only 
gives  him  right  to  claim  immunity  from 
answering  particular  questions,  126  C  61 
-same   principle   applies   to   producing   pa- 


pers before  grand  jury  upon  subpoena  duces 
tecum,  126  C  61 
— and  if  papers   are  surrendered  to  officer 


serving  subpoena,  this  constitutes  waiver 
of  any  immunity,  126  C  61 

where  had  indictment  been  quashed  state's  at- 
torney could  have  immediately  filed  infor- 
mation charging  same  offenses,  quaere 
whether  he  could  be  held  injured  by  any 
defect  in  proceedings  of  grand  jury,  126  C 
63 

history  and  functions  of  grand  jury  reviewed, 
126  C  66 

where  information  was  filed  in  light  of  report 
made  by  grand  jury,  but  proceedings  upon 
it  were  independent  and  trial  was  fair,  de- 
fects in  procedure  in  connection  with  grand 
jury  nil  sig.,  127  C  544 

proceedings  secret  except  for  purposes  of 
prosecutions  for  perjury  and  contradicting 
witnesses,  127  C  544 

permitting   inspection   of  testimony   taken 

before  it  at  most  a  matter  of  discretion  to 
be  rarely  exercised,  127  C  544 

purpose  of  showing  statements  before  grand 
jury  on  trial  of  accused  is  merely  to  im- 
peach the  credibility  of  witnesses,  127  C 
601 

court  held  not  to  have  abused  discretion 

in  having  portions  of  evidence  of  witness 
before  grand  jury  submitted  to  counsel  for 
defense  but  withholding  other  portions  not 
in  any  way  involved  in  trial,  127  C  601 


GROWING  CROPS 

See  Life  Tenant  and  Remainderman  §  3 ;  Real  Property 


GUARANTY 

1.  In  General 

2.  Nature  of;  Distinction  between  Guaranty  and  Other  Contracts 

3.  Acceptance  of  Guaranty;  Notice;  Continuing  Guaranties 

4.  Absolute  and  Conditional  Guaranties  ;  Notice  of  Default 

5.  Consideration 

6.  Discharge 

See  also  Bills  and  Notes;  Indemnity;  Statute  of  Frauds  §  3; 

Suretyship 


§  1.  In  General 

guarantor  is  not  liable  for  costs  on  suit 
against  principal,  1  D  4 

contract  of  guaranty  to  be  liberally  construed 
and  reasonably  interpreted,  6  C  93 

guaranty  of  paper  indorsed  by  partnership  ex- 
tends how  far,  15  C  206 

guarantor  bound  by  principal's  representa- 
tions, when,  15  C  406 

guaranty  for  price  of  liquors  where  such  con- 
tract is  void ;  held  validated  by  act  of 
1863,  34  C  27 

extrinsic  matter  admissible  to  show  intent  if 
there  be  latent  ambiguity,  34  C  35 
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guarantor  of  maker's  ability  is  not  in  privity 
with  sureties,  40  C  552 

nor  entitled  to  contribution,  40  C  552 

only  remedy  is  by  indemnity,  40  C  552 

bond  to  guarantee  all  "drafts,  overdrafts  and 
such  indebtedness,"  includes  all  regular  and 
ordinary  banking  business,  55  C  188 
not  merely  technical  overdrafts,  55  C  188 

precedent  negotiations  on  Sunday  held  not  to 
invalidate  guaranty  made  on  ensuing  week 
day,  58  C  376 

liability  of  guarantor ;  when  barred ;  guar- 
anty of  nonnegotiable  note,  66  C  457 


no  power  in  women  married  before  1877  to 
contract  as  surety  or  guarantor  for  hus- 
band, 68  C  533 

subrogation  of  guarantor  who  pays  debt,  68  C 
548 

guaranty  of  debt  "till  paid";  effect  of  barring 
of  debt  by  Statute  of  Limitations,  71  C 
733 

guaranty  to  pay  judgment,  to  be  ineffective 
if  attachable  property  remained  in  status 
quo ;  parol  evidence  admissible  to  show  de- 
livery in  escrow,  72  C  233 

guaranty  of  a  lease  recognizes  binding  nature 
of  its  provisions,  84  C  420 

guarantor  of  a  lease  has  his  liability  meas- 
ured by  that  of  the  principal,  84  C  420 

immaterial  if  lessor  signed  before  guarantor 
if  latter  signed  before  delivery,  84  C  420 

guaranty  to  pay  rent  runs  with  the  lease ; 
enforceable  in  his  own  name  by  purchaser 
of  the  reversion,  89  C  577 

guaranty  to  pay  for  fixtures  after  entire  com- 
pletion of  the  house;  completion  of  house 
fixes  the  time,  92  C  278 

if    destroyed   by    fire   before    completion, 

plaintiff  could  not  get  his  pay  out  of  the 
house  but  could  out  of  the  guarantor,  92  C 
278 

secret  owner  of  a  building  liable  for  work  on 
it  which  he  has  guaranteed,  92  C  278 

statement  at  time  of  guaranty  admissible  to 
show  guarantor  real  owner,  92  C  278 

value  of  property  before  a  fire  of  no  im- 
portance where  contractor  sues  to  recover 
on  guaranty  of  payment  for  fixtures,  92  C 
278 

in  suit  to  recover  on  guaranty  for  payment 
for  work  done  on  houses  destroyed  by  fire, 
it  is  relevant  to  ask  if  houses  were  insured 
and  insurance  collected,  92  C  278 

guaranty  not  to  cover  notes  in  excess  of 
$10,000  is  a  limitation  on  guarantor's  li- 
ability, not  restriction  on  bank  to  make 
loan,  92  C  644 

guarantor  cannot  defend  on  grounds  that 
bank  loaned  in  excess  of  guaranty ;  should 
have  kept  himself  informed  of  amount  bor- 
rowed, 92  C  644 

in  absence  of  agreement,  guarantor  of  a  note 
is  not  entitled  to  have  the  collateral  ap- 
plied to  its  payment ;  can  avail  himself  of 
it  only  by  subrogation  on  paying  indebted- 
ness, 93  C  119 

guarantor  of  a  promissory  note  not  affected 
by  fact  that  it  includes  a  "bonus"  if  he  had 
no  knowledge  thereof,  93  C  146 

offense  prohibited  by  usury  statute  is  that  of 
loaning  money,  not  guaranteeing  a  loan,  93 
C  643 

contract  to  pay  another's  debt,  held  not  raised 
by  allegations  of  complaint,  100  C  47 

charge  held  sufficient  against  claim  that  by 
erroneous   instructions   as   to   right  of   de- 
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fcndant   to   set-off   not   claimed,   jury   were 
misled  from  real  defense,  111  C  317 
-charge  upheld  as  to  extent  of  obligation 


covered  by  guaranty  of  goods  to  be  bought, 
material  violation  of  terms  of  contract  by 
plaintiff  and  waiver  by  plaintiff  of  right  to 
demand  payment  on  delivery,  111  C  323 

statutory  credit  on  deficiency  judgment  al- 
lowed defendant  guarantors  of  note  to  same 
extent  as  to  mortgage  debtor,  113  C  241 

in  absence  of  statute,  guarantor  of  mortgage 
debt  is  not  proper  party  to  foreclosure,  113 
C  245 

Statute  of  Limitations  on  guaranty  of  note 
accrues  upon  its  execution  and  delivery, 
116  C  557 

action  is  barred  in  six  years,  116  C  557 

new  promise  by  maker  of  note  will  not  take 
obligation  of  guarantor  out  of  Statute  of 
Limitations,  because  they  were  never  jointly 
liable,  116  C  557 

rule  requiring  holder  of  guaranty  to  use  dili- 
gence to  collect  from  principal  does  not  re- 
quire him  to  use  due  diligence  to  collect 
from  others  who  may  also  be  liable,  119  C 
347 

so  court  correctly  instructed  that  plaintiff 

need  not  sue  purchasers  of  cars  on  their 
agreements  of  liability  for  any  deficiency 
upon  repossession  and  resale,  119  C  347 

guarantor  as  between  himself  and  coguar- 
antor  is  principal  for  portion  of  debt  which 
he  ought  to  pay  and  surety  for  remainder, 
122  C  315 

if   one   guarantor   is   compelled   to   make 

good  he  has  right  of  contribution  against 
coguarantor,  122  C  315 

§  2.  Nature  of;  Distinction  between  Guar- 
anty and  Other  Contracts 
guaranty  of  "full  performance"  is  not  a  mere 

contract  of  indemnity,  27  C  31 
"To  pay  and  guarantee"  debt  of  third  person, 

an  absolute  contract,  35  C  348 
"guarantee"  as  thus  used,  not  a  technical 

term,  35  C  348 
joint  and  several  guaranty  by  stockholders  of 

"full,  prompt  and  ultimate  payment"  of  all 

loans    to    company    not    to    exceed    certain 

amount,    and    to    terminate    as    to    further 

loans,  on  notice,  57  C  224 
held  guarantors  not  sureties  in  ordinary 

sense  but  borrowers,  57  C  224 
immaterial  that  bank  extended  its  exist- 


ence   as    a    national    bank    under    United 
States  Act  of  1882,  57  C  224 
— bank  still  remained  same  corporation,  57 
C224 
-renewals   of   notes    afterwards,    as   a   na- 


tional bank,  would  be  within  the  guaranty, 
57  C  224 
guaranty    defined;    guarantor    cannot    set    off 
debt  due  him  from  his  principal,  68  C  525 
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indorsement  of  note  undertaking  absolute  li- 
ability for  its  payment  construed  as  guar- 
anty, 73  C  100 

contract  of  guaranty  presupposes  obligations 
on  part  of  third  party  to  which  it  is  col- 
lateral, 93  C  260 

contract  of  indemnity  is  original  under- 
taking,  93  C  260 

promise  to  answer  for  debt,  default  or  mis- 
carriage of  another  is  collateral  undertak- 
ing; distinction  from  primary  obligation; 
significance  of  benefit  moving  to  promisor, 
112  C  385 

"for  value  received  the  undersigned  hereby 
jointly  and  severally  guarantee  the  within 
note,"  etc.,  whether  guaranty  or  indorse- 
ment, quaere,  116  C  557 

signers    by    waiving    demand,    notice    of 

nonpayment    and    protest    become    immedi- 
ately liable  upon  it,  116  C  557 

signers  of  guaranty  of  payment  with  waiver 
of  presentment,  protest  and  notice  of  dis- 
honor have  been  held  in  numerous  cases  to 
be  indorsers  with  an  enlarged  liability,  117 
C  15 

four  defendants  signed  form  on  back  of  note 
"I  hereby  .  .  .  guarantee  payment,"  waiv- 
ing demand,  protest,  etc.,  and  plaintiff 
signed  after  them;  parties  all  signed  in  ab- 
sence of  others,  there  was  no  agreement  as 
to  liabilities  between  them,  and  they  all 
signed  as  accommodation  to  maker ;  held 

that  language  "I  guarantee"  may  as  well 

have  been  used  as  undertaking  of  indorser, 
as  that  of  guarantor,  117  C  15 

that  the  waiver  was  consistent  with  li- 
ability as  indorser,  117  C  15 

that  terms  indicated  intent  to  assume  ob- 
ligations of  indorser,  117  C  15 
-that  as  there  were  no  facts  to  support  an 


inferred  agreement  for  joint  liability,  the 
statutory  rule  of  successive  liability  applies, 
117  C  15 

difference  between  liability  of  guarantor  and 
indorser,  117  C  21 

latter  liable  only  upon  condition  of  pre- 
sentment on  exact  day  of  maturity  and  due 
notice  of  dishonor,  117  C  21 

former   bound   to   pay   upon   presentment 


and    notice   of   dishonor    within   reasonable 
time,  117  C  21 
-also,  in  event  of  failure  to  do  this,  for- 


mer only  discharged  from  liability  to  extent 
he  has  suffered  loss  from  the  delay,  117  C 
21 

same  person  may  be  guarantor  and  indorser ; 
failure  to  give  him  notice  of  demand  and 
nonpayment  will  discharge  him  as  indorser, 
but  he  is  still  bound  as  guarantor,  117  C 
21 

statutory  rule  of  successive  liability  of  in- 
dorsers ;  grounds  upon  which  it  rests ;  ef- 
fects, 117  C  24 
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undertaking  of  defendant  upon  consideration 
to  secure  payment  of  rental  of  equipment 
leased  by  plaintiff  to  D  was  primary  ob- 
ligation, not  collateral  agreement  or  guar- 
anty, 117  C  314 

plaintiff  entitled  to  proceed  directly  upon 

contract  without  showing  it  had  exhausted 
remedies  against  D,  117  C  314 

guaranty  is  collateral  undertaking  to  pay  debt 
or  perform  duty  in  case  of  failure  of  an- 
other who  in  first  instance  is  liable,  117  C 
318 

contract  to  indemnify  is  original  undertaking 
to  save  indemnitee  harmless  against  loss 
or  damage  of  specified  character  which 
may  happen  in  future,   117   C  318 

consideration  moving  between  immediate 

parties  makes  it  new  and  independent  con- 
tract, 117  C  319 

contract  between  C  Brothers  and  town  held 
not  to  have  been  guaranty  by  C  Brothers 
of  payment  by  R  Company  of  sewer  charges, 
but  a  direct  promise  by  C  Brothers  to 
make  the  payments,  121  C  617 

§  3.  Acceptance     of     Guaranty;      Notice; 
Continuing  Guaranties 

notice  and  request,  if  required  by  law,  must 
be  averred,  3  C  443 

there  is  continuing  guaranty  if  limit  of  amount 
but  not  of  time  be  stated,  5  C  149 

agreement  to  indemnify  for  indorsements  to 
fixed  amount  permits  indorsements  by  at- 
torney, 8  C  560 

such  guarantor  not  entitled  to  notice  of 

indorsements,  8  C  560 
-nor  to  notice  of  dishonor,  8  C  560 


agreement  to  indorse  held  not  to  be  continu- 
ing, 8  C  560 

notice  of  amount  of  advances  is  required  to 
charge  guarantor,  13  C  28 

of  credits  given,  15  C  206 

aliter,    if    expressly    dispensed    with    by 

contract,  15  C  206 

notice  of  acceptance  is  required  to  charge 
guarantor,    13    C   28 

aliter,    if    guaranty    is    consummation    of 

the  contract  and  agreement  to  accept  is 
contemporaneous,  15  C  406 

no  presumption  of  notice  from  relationship 
of  guarantor,  13  C  41 

what  notice  of  acceptance  required  to  bind 
giver  of  letter  of  credit,  15  C  217 

mere  reception  is  not  such  acceptance,  15 

C  218 

notice  of  particular  amount  due  is  not  re- 
quired, 15  C  406 

notice  of  acceptance  need  not  be  alleged  in 
declaration,  15  C  457 

acknowledgment  of  liability  and  promise, 
held  sufficient  evidence  of  notice,  15  C  463 

or,  if  guaranty  and  acceptance  are  si- 
multaneous, 15  C  463 


-or,    if    on    consideration,    and    letter    of 


credit    given    and    received    simultaneously, 
15  C  206 
-or,  if  guaranty  is  of  pre-existing  debt,  15 


C  463 
-must  appear  on  evidence  of  debt,  15  C  463 


guaranty   not  construed  as   continuing  unless 

intent    clearly    appear    from    words,    15    C 

457 
of   "any   sum  not   exceeding  $       ,"   held 

not  continuing,   15   C  457 
letter  held  to  be   continuing  guaranty,  34   C 

27 
guaranty   held  to   be   a   continuing   one   until 

withdrawn  by  a  written  notice  to  bank,  55  C 

188 
and  where  diligent  demand  and  notice  of 

previous    suit   upon    discounted    paper    was 

waived,  held  that  obligor  was  not  released 

by    failure    to    proceed    against    makers    of 

discounted  notes,  55  C  188 
though   at   the   time   the  notes   were   due 

the  makers  and  indorsers  were  responsible, 

55  C  188 
right    to    terminate    continuing    guaranty    on 

notice ;  death  of  guarantor  as  terminating ; 

liability  of  his  estate,  distributees  and  their 

vendees,  67  C  147 
contribution    among     coguarantors,     and 

parties  thereto;  rules  of  construction,  67  C 

147 
-continuing    guaranty    of   note    equals    in- 


dorsement of  each ;  "full,  prompt  and  ulti- 
mate" payment  guaranteed,  67  C  155 

guaranty  of  payment  of  goods  sold  "until 
further  notice";  cannot  be  limited  by  parol 
evidence,  74  C  489 

terms  of  oral  contract  of  guaranty,  not  note 
and  mortgage  securing  it,  control ;  how 
construed ;  situation  of  parties  considered, 
81  C  378 

guaranty  of  repayment  of  loan  and  pay- 
ment for  merchandise  "not  exceeding  the 
sum  of  $750,"  held  not  a  continuing  guar- 
antee, 81  C  378 

where  bank  draws  guaranty  and  receives  it 
signed  by  guarantor,  notice  to  him  of  its 
acceptance  is  not  necessary,  92  C  643 

where  payment  of  uncertain  bill  of  goods  is 
guaranteed,  seller  must  notify  guarantor  of 
sales  and  amounts  involved,  104  C  404 

suit  upon  guaranty  by  defendant  of  agree- 
ment of  automobile  dealer  with  finance 
company  which  purchased  notes,  119  C 
347 

guaranty   covered     sales    before   it     was 

made  which  were  subsequent  to  agreement 
on  which  guaranty  was  based  and  not  in  de- 
fault when  it  was  made,   119  C  347 
-though    guaranty     executed     after     three 


transactions  had  taken  place,  it  was  entire 
and  continuing  guaranty,  not  divisible  as  to 
transactions  separately,  and  there  was  con- 
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sideration  for  guaranty  as  whole,  119  C 
347 

guarantor  who  has  given  continuing  guar- 
anty may  revoke  guaranty  but  such  revo- 
cation is  ineffective  unless  notice  is  given, 
120  C  67 

where  there  is  absolute  guaranty  of  note, 
there  is  no  duty  of  holder  to  give  guarantor 
notice  of  nonpayment,  126  C  457 

C  by  express  promise  "for  value  received" 
guaranteed  payment  of  note  which  was  pay- 
able on  certain  date  with  interest;  recovery 
not  barred  by  holder's  laches  in  not  notify- 
ing C  of  nonpayment,  126  C  457 

judgment    should    have    included    interest 

from  date  of  note  to  date  of  judgment,  126 
C  458 

§  4.  Absolute  and  Conditional  Guaranties; 

Notice  of  Default 
special  guaranty  excusing  demand,  notice,  and 
suit,  4  D  444 

words    importing   conditional    guaranty,    3   C 

438 
"I   guaranty   payment   one   year   from   date," 

held  conditional,  6  C  81 

want  of  notice  of  principal's  default  is  no  de- 
fense unless  loss  results  thereby,  15  C  416 

excused  by  debtor's  insolvency,  15  C  417 

conditional  and  absolute  guaranties  defined; 
of  note  payable  on  demand  with  interest 
payable  semiannually,  71   C  39 

— —due  diligence  to  collect  against  maker  re- 
quires what;  demand  when  to  be  made,  71 
C  39 

action  necessary  to  bind  guarantor  of  note, 
where  maker  becomes  insolvent,  71  C  42 

guaranty  of  rent  under  lease;  liability  abso- 
lute, and  fixed  on  lessee's  default;  held 
contemporaneous  with  lease,  though  ex- 
ecuted after  lease,  73  C  662 

where  guaranty  is  conditional,  creditor  bound 
to  use  reasonable  effort  to  collect  debt  from 
principal,  104  C  404 

where  principal  debtor  insolvent,  creditor  not 
bound  to  bring  useless  suit  prior  to  action 
against  guarantor,  104  C  404 

where  principal  debtor  bankrupt,  creditor  not 
bound  to  present  and  prove  claim  in  bank- 
ruptcy court,  prior  to  action  against  guar- 
antor, 104  C  404 

absolute  guaranty  of  note  payable  on  demand 
obligates  guarantor  to  pay  without  demand 
upon  maker  or  notice  of  default,  113  C  72 

mere  guarantors  are  not  entitled  to  notice  of 
nonpayment,  117  C  20 

"We  do  hereby  guarantee  and  hold  ourselves 
jointly  and  severally  responsible  for  the 
payment  at  maturity  of  the  purchase  price." 
etc.,  held  absolute  not  conditional  guaranty, 
117  C  285 
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no  steps  required  to  enforce  debt  against 

principal  before  proceeding  against  guaran- 
tors, 117  C  285 

md    guaranty    not    affected    by    notes    of 


principal  indorsed  by  guarantors,  117  C 
285 

if  demand  on  maker  of  note  is  required  to 
make  guarantor  liable,  a  designation,  with 
sufficient  certainty,  of  a  future  date  when 
payment  is  required  is  sufficient;  require- 
ment of  pavment  forthwith  unnecessary, 
121  C  414 

as  where  payee  in  May  and  again  on  Oc- 
tober 30,  notified  maker  that  note  must  be 
paid  or  extension  arranged  by  November 
1,  121   C  414 

where  guaranty  is  absolute,  not  contingent, 
demand  upon  guarantors  not  necessary  to 
render  them  liable  under  guaranty,  121  C 
414 

so     that     where     guarantors     "expressly 

waive  all  demand  and  notice  of  protest," 
the  waiver  is  to  be  construed  as  waiver  of 
demand  on  maker,  121  C  414 

cause  of  action  upon  guaranty  of  demand  note 
accrues  as  soon  as  note  is  executed  and  de- 
livered, 121  C  414 

guarantors     liable    without     demand     on 

maker  or  notice  of  default,  121  C  414 

conclusion  warranted  that  when  note  was  ex- 
ecuted there  was  no  definite  agreement  that 
it  would  be  demanded  within  three  years, 
121  C  414 

where  note  made  November,  1928,  in  view  of 
financial  conditions,  that  it  was  secured  by 
mortgage  and  held  by  savings  banks,  and 
that  there  was  no  default  in  interest  until 
November,  1933,  demand  in  May,  1934.  was 
not  deferred  beyond  reasonable  time,  121  C 
414 

§  5.  Consideration 

forbearance  to  sue  for  reasonable  time  as  con- 
sideration of  guaranty :  may  be  how  in- 
ferred. 16  C  259 

where  lease  and  guaranty  executed  at  same 
time,  no  other  consideration  for  guaranty 
required  than  that  moving  between  lessor 
and  lessee,  84  C  420 

promise  of  creditor  to  forbear,  on  request  of 
another,  a  sufficient  consideration  for  lat- 
ter's  promise,  98  C  78 

payment  of  $1  and  allowance  of  any  time  to 
debtor,  is  sufficient  consideration  for  third 
person's  guaranty.  9S  C  78 

and   of   any    indebtedness   thereafter   that 

may  be  incurred  for  further  goods  sold  to 
debtor  on  credit,  98  C  7S 

no  issue  raised  de  consideration  of  written 
guaranty ;  court  not  required  to  charge 
thereon.  98  C  78 

though  guaranty  executed  after  three  trans- 
actions had  taken  place,  it  was  entire  and 
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continuing  guaranty,  not  divisible  as  to 
transactions  separately,  and  there  was  con- 
sideration for  guarantv  as  whole,  119  C 
347 

§  6.  Discharge 

guarantor  not  discharged  by  discharge  of  ex- 
ecution debtor,  8  C  426 

discharge  of  guarantor  by  extension  to  debtor 
held  waived  by  new  promise,  34  C  37 

taking  email  security  when  maker  of  dis- 
counted paper  had  ample  unincumbered 
property  held  no  bar  to  recovery,  55  C  188 

payment    of    small    balance    to    credit    of 

company  after  it  became  insolvent  held  not 
a  bar  to  recover}'.  55  C  188 

though  seven  years  later  on  revising  ac- 
count a  large  balance  was  found  due  the 
bank  on  charging  back  unpaid  notes,  55  C 
188 

the  obligor  not  being  misled  to  his  prej- 
udice by  anything  done-  or  admitted,  the 
bank  was  not  estopped,  55  C  188 

material  changes  made  in  a  lease  without 
consent  of  guarantor  discharge  him,  84  C 
420 

only  alteration  of  material  and  substantial 
character  discharges  guarantor,  89  C  576 

obligation  on  guaranty  of  payment  of  rent, 
not  relieved  because  premises  are  sublet,  89 
C  577 

forbearance  to  sue  without  agreement  not  ex- 
tension of  credit,  93  C  260 

guarantor  of  note  secured  by  third  mortgage 
not  released  by  transaction  whereby  second 
mortgage  is  foreclosed  and  a  new  third 
mortgage  given,  to  the  improvement  of  the 
security,  97  C  358 

but  is  released  where  premises  are  dis- 
charged upon  payment  of  less  than  amount 
due  on  debt,  97  C  358 

holder  of  third  mortgage  held  under  no 


obligation  to  redeem  second  mortgage,  97  C 
358 
-subrogation  of  guarantor  to  security  for 


note,  97  C  364 

where  obligor  on  note  secured  by  mortgage 
is  not  made  party  to  foreclosure,  effect  is 
not  to  destroy  debt  but  to  make  it  unen- 
forceable against  him,  119  C  586 

failure   to    make   him    party   operates    as 

does  lapse  of  time  which,  under  Statutes  of 
Limitation,  bars  remedy  but  does  not  de- 
stroy debt,  119  C  586 

as  regards  guarantor  of  note,  primary  ob- 
ligation of  debtor  has  been  changed  from 
one  enforceable  in  law  to  one  dependent  on 
morals.  119  C  586 

if  guarantor  consents  to  change  he  can- 
not complain  if  principal  fails  to  fulfil  ob- 
ligation :  still  less  can  he  do  so  if  he  active- 
ly participated  in  transaction,   119  C  586 


guarantor  consulted  by  mortgagee  as  to 

bringing  foreclosure,  and  later  consulted  as 
to  dropping  mortgagor  as  party,  in  order 
to  get  earlier  redemption  day,  to  which  he 
acquiesced;  held  he  was  not  discharged  of 
liability,  119  C  586 

bank  holding  three  mortgages,  defendants  be- 
ing guarantors  of  third,  made  agreement 
with  purchasers  of  property  at  foreclosure 
sale  for  instalment  payments  on  them ;  bank 
subsequently  foreclosed  first  two  and  sued 
guarantors  on  note  secured  by  third,  122  C 
310 

agreement     with     purchasers     concerned 

only  mortgage  security  and  did  not  dis- 
charge guarantors,   122   C  310 

nor  were  they  discharged  by  impairment 
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of  security   of   third   mortgage   since   court 
found  it  never  had  any  value,  122  C  310 
— nor   by    fact    that    they    were   not    made 
parties    to    foreclosure    action    since    they 
were  not  necessary  parties,   122   C  310 
-letter   written  guarantors   by   counsel   for 


plaintiff  that  latter  had  agreed  to  accept 
weekly  payments  from  one  guarantor  and 
would  refrain  from  pressing  action  so  long 
as  they  were  made  was  not  substitute 
agreement  extinguishing  original  contract 
by  maker  of  note,  122  C  310 
where  letter  agreeing  to  refrain  from  action 
on  guaranty  was  made  on  distinct  under- 
standing that  such  action  in  no  way  released 
guarantors,  they  were  not  discharged,  122 
C  311 


GUARDIAN  AND  WARD 

§     1.  In  General;  Appointment 
2.  Powers  ;  Duties  ;  Accounts 

See  also  Conservators;  Parent  and  Child;  Probate  Court 


§  1.  In  General;  Appointment 

duration  of  office,  if  ward  too  young  to  choose, 
K  287 

mother  is  the  natural  guardian  of  female 
child  after  father's  death,  until  child  be- 
comes of  age  to  choose,  2  R  323 

judge  of  probate  not  liable  in  civil  actions  for 
appointment  of  bankrupt  as  guardian,  1  D 
315 

guardians  in  socage,  by  nature,  and  for  nur- 
ture, 6  C  500 

mother  has  no  control  over  child's  estate,  6 
C  500 

mother    is    not    contemplated    by    statute    de 

guardians,  6  C  501 
guardian   ad   litem   only  appointed  for   infant 

defendant,  30  C  285 
remedy  for  neglect  to  appoint  in  criminal 

case,  25  C  207 

father  has  rights  of  a  guardian  over  minor 
child,  31  C  553 

both  as  to  person  and  property,  31  C  553 

statute  means  guardian  appointed  by  Probate 
Court,  33  C  327 

guardian  duly  appointed  is  in  loco  parentis,  33 
C  328 

rights  of  mother  after  father's  death  are  sub- 
ordinate to  those  of  legally  appointed  guard- 
ian, 33  C  328 

father  cannot  divest  himself  of  right  to  cus- 
tody and  control  of  minor  children  by 
agreement  with  mother,  34  C  259 

if  minor  select  proper  person  court  is  bound 
to  appoint,  38  C  307 

disapproval  of  court  should  be  based  on 

facts,  38  C  307 
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judgment  of  disapproval  is  reviewable,  38 

C  307 

history  of  statutes  relating  to  guardians,  38 
C  319 

action   for   removal ;    illness   of   ward  no   de- 
fense, 39  C  539 
-whether     "guardian"     includes     conservators, 
quaere,   53   C   119 

notice  to  parents  of  application  for  appoint- 
ment, 67  C  361 

child  "resides"  where  his  actual,  stated  resi- 
dence is,  69  C  301 

false  representation  of  guardian  does  not  af- 
fect estate,  72  C  167 

power  of  Probate  Court  over  appointment, 
75  C  308 

discretion   where   statute   says    it    "shall" 

appoint,  76  C  405 

power  of  ward  to  select,  75  C  310 

disregard  by  administrator  of  statutory  pro- 
cedure in  transferring  fund  to  foreign 
guardian ;  transfer  where  administrator  is 
also  guardian,  75  C  410 

insanity  as  ground  for  guardian  ad  litem  in 
criminal  case,  84   C  81 

ward  entitled  to  benefits  obtained  from  im- 
proper investments  of  his  estate,  85   C  279 

in  Probate  Court,  one  appointed  guardian  ad 
litem  in  earlier  matter  may  be  treated  as 
such  in  a  matter  then  before  the  Court,  93 
C  590 

certificate  of  original  appointment  admis- 
sible to  show  capacity  in  which  he  was  act- 
ing. 93  C  590  ' 

national  bank  may  act  as  guardian,  94  C 
648 
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§  1  Guardian  and  Ward 


right  of  minor  over  fourteen  to  choose,  94  C 
648 

where  fund  is  given  to  trustees  to  expend  in- 
come in  their  discretion  for  the  support  and 
education  of  a  minor,  they  must  make  ex- 
penditures, not  pay  money  to  a  guardian  for 
him  to  expend,  96  C   181 

care  of  persons  and  estates  of  minors  com- 
mitted to  Probate  Court;  its  jurisdiction  is 
general  and  intended  to  cover  requirements 
of  every  situation,  97  C  440 

testamentary  trust  funds ;  trustees,  not  guard- 
ians, to  expend  the  net  income,  98  C  362 

parents  continue  as  joint  guardians  under 
statutes  though  living  apart,  99  C  154 

and    though    Superior    Court    on    habeas 

corpus  awards  custody  to  one  of  them,  99 
C   154 

■ their    rights    are    to    be    subordinated    to 

welfare  of  child,  99  C  154 

payments  to  minor  must  be  made  to  guardian 
unconditionally  and  without  reservation,  99 
C  174 

payment  to  mother  of  minor  is  not  good 

payment  where  she  holds  it  out  of  fear  of 
litigation,   99   C    174 

subject  to  guardianship  of  estate,  minor  en- 
titled to  immediate  possession  of  full 
amount  recovered  as  damages  for  personal 
injuries,  100  C  55 

mother  of  illegitimate  child  is  his  guardian 
until  legally  removed  after  notice  and  hear- 
ing, 100  C  201 

■ prior  to  such  removal  Probate  Court  has 

no   jurisdiction   to  appoint   another,    100   C 
201 
-if  it  does  mother  may  have  habeas  cor- 


pus to  secure  custody  of  child,  100  C  201 
mother   and  father  are  joint  guardians   with 

equal  rights,  powers  and  duties,  105  C  415 
removal   of   fiduciary ;    discretion   of   Probate 

Court,  107  C  536 
board    of    management    of    county    home    is 

guardian  of  neglected  child  to  exclusion  of 

parents,  110  C  463 

Sec.  4861,  Rev.  1918,  not  exclusive  method  for 
taking  guardianship  and  control  from  par- 
ents ;  construction  with  reference  to  §  4878, 
110  C  467 

parents  as  equal  guardians  under  statute,  110 
C  466 

■ on  death  of  father,  mother  becomes  sole 

guardian,   110  C  466 

statute  giving  parent  right  to  petition  board 
to  transfer  child  from  county  home  to  keep- 
ing of  suitable  home  or  institution  and  em- 
powering board  to  release  child  and  deliver 
to  parent  or  guardian  recognizes  parent's 
continuing  right  as  guardian  of  child, 
(dis.)   110  C  478 

also   right  of  parent  to   impart  religious 

instruction   and   liability   of  parent   for   not 
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contributing  to  support  of  child,  (dis.)  110 
C  479 

transfer  of  child  from  Connecticut  School  for 
Boys  or  Long  Lane  Farm  to  county  home 
does  not  divest  child  of  guardianship  of 
these  institutions,    (dis.)    110  C  478 

where  minor  over  fourteen  not  given  chance 
to  make  second  choice,  appointment  of 
guardian  by  Probate  Court  void,  111  C  243 

jurisdiction  of  Probate  Court  to  appoint 
guardian  properly  raised  in  reply  to  habeas 
corpus  brought  by  appointee,  111  C  243 

common  law  left  selection  of  guardian  to 
minor,  111   C  246 

purpose  of  statute  de  appointment  by  Probate 
Court ;  neglect  by  minor  to  make  choice  pre- 
requisite to  appointment ;  if  selection  is 
proper  court  can  disapprove  only  upon 
facts  shown,  111  C  247 

United  States  is  guardian  of  the  Indian ;  pri- 
ority of  payment  where  funds  are  in  closed 
bank,  115  C  331 

habeas  corpus  by  mother  to  obtain  care  and 
custody  of  minor  son  from  father ;  conclu- 
sion that  best  interest  of  child  required  that 
he  be  left  with  father,  because  of  incompe- 
tence of  mother,  upheld,  116  C  701 

fact  that  there  was  no  evidence  of  lack 

of  moral  character  on  part  of  plaintiff  in- 
sufficient to  overturn  conclusion,  116  C  702 

award  of  custody  of  minor  child  should  be 
made  in  such  way  as  best  to  serve  its  wel- 
fare, though  parent  be  deprived  of  custody, 
116  C  702 

where  record  of  justice  of  the  peace  did  not 
show  accused  was  a  minor,  failure  to  ap- 
point guardian  ad  litem  not  open  to  attack 
on  writ  of  error,  116  C  722 

unless  parent  as  natural  guardian  has  been 
removed,  Probate  Court  without  jurisdic- 
tion to  appoint  another,  120  C  409 

statute  that  parent  of  minor  child  shall  not 
receive  or  use  property  of  latter  over  $100 
unless  appointed  guardian,  not  applicable  to 
allowance  for  support  in  divorce  action,  121 
C  498 

effect  of  appointment  of  guardian  ad  litem 
in  will  construction  case  for  unborn  persons 
who  might  claim  interest  in  estate,  128  C 
391 

§  2.  Powers;  Duties;  Accounts 

guardian  liable  for  ward's  contracts  for  neces- 
saries made  with  his  consent,  K  287 

especially  if  charged  to  him,  2  R  188 

liable  to  ward's  suit  only  after  a  call  to  ac- 
count by  court,   1   R  51 

guardian  supplying  necessaries  and  having  no 
assets  in  his  hands,  may  recover  for  them 
in  book  debt,  2  R  188 

to  recover  for  taking  away  ward,  guardian 
must  allege  loss  of  service.  2  R  323 
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guardian  pendente  lite  may  enter  and  conduct 
cause  in  place  of  his  predecessor,  2  R  383 

compensation  paid  guardian  should  be  closely 
scrutinized,  5  D  548 

■ relief  granted  where  guardian  received  en- 
tire accumulated  interest  in  lieu  of  other 
compensation,  5  D  548 

not  liable  to  support  ward  out  of  his  own  es- 
tate, 2  C  387 

not  personally  liable  for  necessaries  fur- 
nished ward,  2  C  388 

guardian  has  a  bare  authority  uncoupled  with 
interest,  4  C  189 

not  bound  by  note  of  ward  having  general 
power  to  contract,  4  C  203 

deed  from  ward  to  his  overseer  is  void,  5  C 
255 

ward  may,  without  consent  of  overseer,  ap- 
point appraisers  of  his  land,  on  execution 
levied,  5  C  357 

what  is  necessary  to  incapacitate  ward  to  con- 
tract, 6  C  501 

control   must  be   with  respect  to   subject 

matter  of  contract,  6  C  502 
-ward  residing  and  contracting  in  another 


State,  6  C  502 
cannot  dispose  of  ward's  estate  for  payment  of 
his  own  debts,  nor  for  security,  9  C  416 

general   statement   of  authority  in  deed   held 

sufficient,  25  C  1 
plea  that  guardian  has  accounted  for  note,  in 

suit    on    bond,    fails    to   answer    charge    of 

negligence  in  not  collecting,  30  C  509 
■ does   not  import   that  court  passed  upon 

the  negligence,  30  C  509 
when  liable  on  bond  for  ward's  note  due  from 

nonresident,  30  C  520 
duly  appointed  is  in  loco  parentis ;  entitled  to 

custody  of  ward,  33  C  328 

utmost  fairness  is  required  in  dealings  with 
ward,  33  C  351 

sells  land  at  private  sale  for  less  than  fair 
price,  at  his  peril,  33  C  351 

record  of  account  does  not  preclude  investi- 
gation by  parties  in  interest,  33  C  351 

in  action  on  bond  for  selling  at  less  than  fair 
price,  guardian  may  show  improvements 
made  at  his  own  expense,  33  C  352 

substituted  new  bond  with  new  surety  covers 
money  received  by  guardian  while  old  bond 
was  in  force,  34  C  109 

surety  on,  not  estopped  by  his  failure  to 

communicate  to  plaintiffs  his  knowledge  of 
court's  decree,  34  C  109 

nature  and  extent  of  guardian's  bond,  38  C 
310 

when  right  of  action  accrues  on,  38  C  323 

judgment  on,  limited  to  penalty  and  in- 
terest, 38  C  310 

draft  before  appointment,  and  receipt  signed 
as  guardian;  held  liable  on  bond,  43  C  74 

duty  of  guardian  is  to  ward,  rather  than  to 
court,  43  C  76 


Guardian  and  Ward  §  2 

bond  satisfied  by  settlement  with  ward  after 

full  age,  43  C  76 
all  transactions  with  ward  may  be  investigated 

on  compulsory  settlement,  43  C  76 
ward  can  recover  only  what  is  justly  due, 

whether  in  action  of  account  or  on  bond,  43 

C  76 
sureties    can    show    all    expenditures   for 

ward's  benefit,  43  C  75 

Probate  Court  has  no  exclusive  jurisdiction 
of  guardian's  account,  43  C  76 

equity  has  jurisdiction  if  remedy  at  law  is 

inadequate,  43  C  76 

guardian  may  release  part  of  mortgaged  prem- 
ises on  payment  of  a  part  of  the  debt,  50  C 
262 

right  of  ward  to  sue  despite  guardian,  66  C 
444,  77  C  380 

settlement  of  guardian's  accounts  by  his  ex- 
ecutor ;  nature  of  claim  on  his  estate  where 
he  has  mingled  ward's  funds  with  his  own, 
69  C  259 

parent  has  no  power  over  property  of  child, 

76  C  426 

right  of  guardian  to  represent  ward  in  action 

at  law,  76  C  426 
to  sue  in  his  own  name  for  possession  of 

property  of  ward,  for  rents  and  profits,  etc., 

77  C  374 

power  of  guardian  of  nonresident  ward,  76  C 
426 

appointment,  powers,  and  liabilities  of  guard- 
ian reviewed,  77  C  374 

misappropriation  by  administrator  who  is  also 
guardian  of  distributees;  change  of  capacity; 
duty  of  guardian  to  collect  ward's  estate,  80 
C  111 

guardian  has  power  to  compromise  claim  of 
ward  if  he  acts  in  good  faith,  not  contrary 
to  order  of  Probate  Court,  and  is  not  re- 
stricted by  statute,  84  C  595 

final   account  of  guardian   admissible   against 

him  to  show  if  the  borrowed  money  went 

into  ward's  estate,  85  C  279 
actions  are  to  be  brought  against  ward;   to 

be  defended  by  guardian,  93  C  37 
guardian   of   two   or   more   wards   must  keep 

and  file  separate  accounts,  101  C  349 
burden    of    proving    account    is    always    on 

guardian,  101  C  349 
he   may  take   risk  of  resting  on  general 

testimony  that  it  is  true  and  accurate,   101 

C  349 

expenditures  must  not  exceed  income  except 
in  case  of  urgent  necessity,  101  C  349 

unpaid  bills  disallowed,  where  not  shown 

to  have  been  reasonable,  101   C  349 

account  claimed  attorney's  fee  for  services  in 
defending  account;  held  item  should  be  dis- 
allowed where  it  appeared  that  services 
were  rendered  prior  to  account,  101  C  349 
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§  2  Guardian  and  Ward 

f  income  of  $4400  for  guardian  to  ac- 
count for  $1535  as  "spending  money"  and 
79  for  clothing  is  plainly  improper,  101 
C  349 

guardian  of  two  or  more  wards  may  appor- 
tion joint  expenses.   101   C 

guardian  acting  in  fiduciary-  capacity  and  un- 
der mandate  of  Probate  Court,  presumed  to 
have  authority  to  sign  real  estate  contract 
as  agent  for  another  guardian  of  children 
in  same  family.  105  C  218 

where   guardian    is    charged   with    undue   in- 


fluence in  securing  testamentary  gift,  bur- 
den rests  on  him  to  disprove  it,  108  C  572 

quaere  whether,  with  authority  of  Probate 
Court,  guardian  can  compromise  rights  un- 
der  will.    110   C    150 

if  done,  right  of  minor  to  appeal  on  com- 
ing of  age.  110  C  150 

payments  for  support  of  child  should  be  made 
to  mother,  bond  in  bastardy  proceeding 
should  run  to  her  and  damages  recovered  on 
it  should  be  paid  to  her  or,  if  she  is  a  minor, 
to  a  guardian  of  her  estate,  128  C  322 


GUEST  STATUTE 
See  Automobile  §§  27.  28.  29:  Charge  to  Jury  §  16(7) 


HABEAS  CORPUS 
See  also  Extradition  :  Prisons  :  Reformatories 


habeas  corpus  will  not  be  granted  in  favor 
father  to  take  three-year-old  daughter  from 
her    mother,    who    lives    with    her    fa: 
where  child  is  well  taken  care  of  and  would 
not  be  so  if  with  father.  2  R  461 

debtor  decoyed  into  this  State  and  arrested 
by  creditor  may  be  released  on  habeas  cor- 
pus. 32  C  588' 

proceedings  of  Superior  Court  on  habeas  cor- 
pus mav  be  revised  on  motion  in  error,  33 
C  328  ' 

motion  does  not  operate  as  a  suspension 

of  the  writ,  33  C  329 

constitutional  provision  de  habeas  corpus  has 
no  reference  to  a  reasonable  delay  for  prop- 
er disposition,  33  C  329 

process  to  obtain  jurisdiction  of  prisoner  for 
trial  on  another  offense;  when  officer  pro- 
duces prisoner,  both  are  subject  to  order 
of  the  court,  38  C  136 

custody  of  prisoner  unaffected  until  deter- 
mined by  order  of  court.  38  C  136 

in  murder  case,  court  may  remand  accused 
prisoner  to  state's  prison  until  wanted  for 
execution ;  such  an  order  embodied  in  death 
sentence  is  not  error,  38  C  136 

cannot  operate  to  bring  in  review  mere  ir- 
regularities or  errors  of  procedure  or  ques- 
tions as  to  sufficiency  of  evidence.  59  C 
"_ 

can  only  collaterally   attack  a   judgment 

valid  on  its  face,  and  is  subject  to  rules  re- 
•":ctir.2-  collateral  attacks.  59  C  387 

authorities  de  habeas  corpus  reviewed.  59 

C  387 

sheriff  is  a  real  and  proper  defendant  in  cases 
of.  60  C  428 

the  State  has  the  right  to  interfere  for  the 
protection  of  dependent  and  neglected  chil- 
dren under  statute,  61  C  266 
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— its    action    is    not   to    be   set    aside   upon 
mere   demand  of  parent   asserting  his  nat- 
ural rights.  61   C  266 
-so  held  on  habeas  corpus  to  release  child 


from  county  home,  61  C  266 

whether  habeas  corpus  is  a  proper  remedy  for 
abuse  of  discretionary  powers  by  board  of 
managers  of  county  home,  quaere.  61  C  268 

pleading  to  the  return.  67  C  358 

indorsement  of  a  "true  bill"  on  an  indictment 
cannot  be  contradicted  by  parol  evidence  on 
habeas   corpus  proceedings.  67  C  551 

for  custody  of  child;  discretion  of  court:  may 
inquire  as  to  father's  record  and  character. 
69  C  291,  91  C  156 

child's   welfare   first  consideration,   69   C 

291 

as  applied  to  person  detained  for  extradition ; 
admitting  to  bail,  78  C  150 

on  a  demurrer  to  an  answer  showing  court 
had  no  jurisdiction,  question  of  jurisdiction 
could  be  determined.  93  C  361 

on  record  as  presented,  held  that  plaintiff  was 
properly  discharged.  93  C  361 

issuance  in  aid  of  pending* action.  96  C  721 

as  means  of  determining  right  to  custody  of 
children,  97  C  440.  100  C  207 

right  of  court  to  commit  person  whose  liberty 
is  involved  to  probation  officer  pending  dis- 
position of  case,  99  C  92 

Superior  Court  to  determine  cus- 
tody of  child:  welfare  of  child  prime  con- 
sideration: discretion  of  court.  99  C  1.-4 

iuderment  does  not  affect  guardianship  of 

child."  99  C  154 

mother  is  entitled  to  writ  where  without  no- 
tice to  her  guardian  was  appointed,  100  C 
201 

decrees  of  Probate  Court  beyond  its  ex- 
press or  necessarily  implied  powers  are 
open  to  attack.  100  C  201 


Hairdressers 


in  extradition  matter,  who  should  apply  for 
bail  of  prisoner  pending  appeal  from  dis- 
missal of  writ,  100  C  296 

appeal  from  refusal  of  bail,  100  C  296 

as  between  co-ordinate  courts,  writ  will  not 
lie,  if  court  first  taking  jurisdiction  still 
has  power  to  discharge  prisoner;  jurisdic- 
tion of  first  court  must  first  be  exhausted, 
100  C  499 

a  judgment  cannot  be  collaterally  attacked 
by  habeas  corpus,  as  far  as  recitals  there- 
in of  jurisdictional  facts  are  concerned; 
such  as  recital  that  convicted  prisoner  was 
over  sixteen,  100  C  502 

petitioner  acting  in  behalf  of  prisoner  occu- 
pies same  position  as  he  would  as  regards 
effect  of  judgment  to  which  he  was  a  party, 
100  C  504 

to  secure  possession  of  minor  from  guardian 
invalidly  appointed,   111   C  243 

issues  do  not  include  those  which  would 

be  open  on  appeal  from  decree  of  appoint- 
ment, 111  C243 
-but   proof   of   probate   proceedings    insuf- 


ficient   to   show   jurisdictional   facts   neces- 
sary before  decree  could  be  sustained  even 
though  return  is  held  sufficient  on  demur- 
rer, 111   C  252 
-judgment    in    habeas    corpus    is    enforce- 


able by  direct  proceedings  for  contempt  and 
execution  has  no  place,  111  C  243 
-judgment   sustained   as   not  transgressing 


statutory  limit  of  sixty  days  for  commit- 
ment for  contempt,  111  C  243 

statute  contemplates  summary  disposal  of 

issues,  111  C  243 

limitations  upon  power  to  review  irregulari- 
ties or  errors  of  procedure  or  questions  of 
sufficiency  of  evidence  by  habeas  corpus, 
113  C  339 

verdict  and  judgment  of  guilty  of  crime  of 
rape  not  open  to  collateral  attack  by  habeas 
corpus  on  question  of  insufficiency  of  evi- 
dence, 113  C  339 

proper  remedy  was  by  appeal,  113  C  339 

question  of  fact  already  decided  by  jury  in 
criminal  case  cannot  be  reconsidered,  113  C 
339 

where  information  alleged  crime  to  have 

been   committed   in    Connecticut    and   judg- 
ment found  accused  guilty  as  charged,  claim 
that  crime  was  not  committed  in  this  State 
will  not  be  considered,  113  C  339 
-function  of  writ  as  applied  to  conviction 


where  parents  are  separated  and  mother 

paid  no  attention  to  child  for  seven  years 
while  he  was  with  father  and  father's  par- 
ents, child  left  in  custody  of  grandparents 
after  father's  remarriage,  113  C  526 

writ  of  habeas  corpus  is  prerogative  common- 
law  writ  providing  special  and  extraor- 
dinary legal  remedy,  113  C  737 

no  costs  are  taxable  in  habeas  corpus  there- 
fore no  recognizance  for  costs  is  necessary, 
113  C  737 

writ  lies  to  secure  release  from  body  execu- 
tion where  debtor  has  become  bankrupt  and 
debt  is  provable,  113  C  737 

justice  of  peace  held  to  have  final  jurisdic- 
tion of  offense  where  maximum  sentence 
was  one  year,  as  it  could  not  be  to  state 
prison  under  indeterminate  sentence  law ; 
habeas  corpus  denied,  115  C  600 

sentence  in  excess  of  power  of  court  not  void 
in  toto  where  legal  part  is  severable  from 
illegal ;  habeas  corpus  will  not  lie  until  pris- 
oner has  served  legal  part,  115  C  600 

justice  of  peace  imposed  fine  in  excess  of  his 
power  and  sentence  of  thirty  days  in  jail; 
held  habeas  corpus  does  not  lie  until  pris- 
oner has  served  term  in  jail  legally  im- 
posed, 115  C  600 

habeas  corpus  by  mother  to  obtain  care  and 
custody  of  minor  son  from  father ;  conclu- 
sion that  best  interest  of  child  required 
that  he  be  left  with  father,  because  of  in- 
competence of  mother,  upheld,  116  C  701 

fact  that  there  was  no  evidence  of  lack 

of  moral  character  on  part  of  plaintiff  in- 
sufficient to  overturn  conclusion,  116  C  701 

in  habeas  corpus  concerning  custody  of  child, 
welfare  and  happiness  of  child  is  first  con- 
sideration, even  at  expense  of  depriving 
parents  of  custody,  116  C  702 

for  custody  of  minors ;  wider  scope  in  admis- 
sion of  evidence  permitted  than  in  ordinary 
actions,  117  C  264 

but  usual  rules  of  evidence  not  ordinarily 

to  be  abrogated,  117  C  264 

in    cases    where    relaxation    of    ordinary 

rules  is  imperative,  such  departure  demands 
cautious  discretion,  117  C  265 

statute  that  judge  or  court  shall  proceed 

"in    summary    way"    means    that    procedure 
shall  be  prompt,  117  C  265 
-docs   not   do    away   with   usual    rules   of 


of  crime  considered,  113  C  342 
in  controversies  concerning  custody  of  child, 
his  welfare  is  the  prime  consideration,  113 
C  526 


pleading,  117  C  265 
court  permitted  defendant  to  quote  extract 
orally  from  Paris  decree  divorcing  plaintiff, 
contents  of  statements  filed  in  that  court, 
and  report  of  police  and  private  investiga- 
tions in  that  city;  held  this  was  error,  117 
C  264 


HAIRDRESSERS 

See  Licenses 
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Handwriting 

HANDWRITING 

See  Evidence  §  67 

HARBORS 

See  Waters 

HARMLESS  ERROR 
See  Appeal  to  the  Supreme  Court  §  38 ;  Charge  to  Jury  §  3 

HARVARD 

See  Colleges  and  Universities 

HEALTH 
See  Municipal  Corporations  §  12:  Nuisance;  Public  Health 

HEALTH  OFFICERS 
See  Public  Health  ;  Public  Officers 

HEARING  IN  DAMAGES  AFTER  DEFAULT 

See  Judgments  §   16 

HIGHWAY  COMMISSIONER 

See  Highways  §   12 
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Municipal  Corporations  §§  5,   10(2);  Negligence;  Rail- 
roads §§  4,  8;  Sewers;  Street  Railways;  Telephone 
and  Telegraph  Companies 


§  1.  In  General 

surveyor    of    highways    of    Norwich    derives 

powers  from  by-laws,  19  C  262 

power  embraces  sidewalks,  19  C  263 

general  reputation  admissible  to  show  extent 

of  highway,  19  C  269 
ancient  map   among  town  records   admissible 

to  show  existence  of  highway,  19  C  269 
towns  have  no  duty  or  power  to  build  bridges 

between   this    and    adjoining    States,    29    C 

356 
sidewalks   when  laid,  form  part  of  highwav, 

30  C  120 
ancient  fence  on  bank,  at  a  point  difficult  to 

build   lower,   is   not   as   matter   of  law   the 

true  line  of  highway,  46  C  503 

merely  matter  of  evidence,  46  C  503 

highways  are  public  easements,  52  C  252 
presumption  that  line  of  street  is  continuous 

where    highway    never    has    been    formally 

laid  out,  53  C  4 
certain  findings  of  fact  held  to  show  that  land 

in  suit  was  not  part  of  a  public  highwav, 

54  C  72 
old    fence   may   afford   evidence   of   highway 

line,  but  is  not  per  se,  as  a  matter  of  law, 

such  boundary,  54  C  73 
statute  prevents  completion  of  partially   con- 
structed  highway   crossing   railroad   tracks 

at  grade,  55  C  24 
consent  of  railroad  company  to  complete 

such  crossing  is  of  no  avail,  55  C  24 
may  exist  by  prescription,  55  C  95 
are  subject  to  eminent   domain  exercised   by 

railroad  company  under  statutes,  56  C  313, 

315 
a  determination  of  the  grade  of  a  street,  de- 
termines   it   for   its    entire    width    unless    a 

part  be  expressly  excluded,  57  C  72 

guideposts ;  "necessary  and  convenient"  place 

for,  66  C  54 
Legislature    can    authorize    street    railway   to 

use  street  without  consent  of  municipality ; 

as  to  compensation,  quaere,  67  C  197 


city  street  a  highway;  history  of,  as  regards 
layout  and  maintenance ;  nature  of  rights 
in,  in  general,  69  C  164 

way  of  necessity  over  adjoining  land  where 
highway  is  blocked,  70  C  254 

though  layout  is  only  beneficial  in  connection 
with  use  of  restricted  way  over  private 
land,  layout  does  not  affect  rights  of  par- 
ties as  to  that  way,  70  C  625 

sidewalk  as  part  of  highway,  71  C  652 

highway  defined,  72  C  426,  82  C  394 

statutory  authority  to  town  to  mark  bound- 
aries of,  applies  to  undisputed  boundaries, 
73  C  573 

establishment,  maintenance  and  regulation  of 
highways  is  part  of  police  power;  its  limits, 
75  C  451 

in  building  and  repairing,  town  performs  gov- 
ernmental duty;  not  liable  for  incidental 
injury,  79  C  91 

extension  of  street  below  high-water  mark; 
its  direction  and  limits,  80  C  186 

in  early  times  a  highway  might  be  pent,  80 
C  280 

legislation  as  to  construction  of  highways 
and  bridges,  in  general,  81  C  65 

"highway"  includes  trees  planted  in  it,  82  C 
394 

private  passway  defined,  82  C  567 

notice  of  a  relocation  of  a  highway  may  be 
sent  by  mail,  but  the  conditions  on  which 
the  validity  of  such  notice  depends  must 
appear,  84  C  647 

marked  copy  of  newspaper  is  not  notice,  84  C 
647 

if  charter  requires  recording  of  building  lines, 
innocent  purchaser  not  bound  unless  it  is 
done,  85  C  537 

a  highway  bridge  includes  abutments,  em- 
bankments, and  approach,  86  C  659 

a  ferry  is  a  public  highway,  and  its  mainte- 
nance is  a  public  use,  87  C  229 

whether  town's  application  for  a  highway  be 
written  or  not  is  immaterial,  for  it  is  only 
to  protect  highway  commissioner,  87  C  262 
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opening  of  highway  bids  without  notice  is  im- 
material if  town  is  represented,  87  C  262 

failure  to  apportion  costs  does  not  touch 

question  of  liability,  87  C  262 

"bridge"  has  no  fixed  and  precise  meaning  in 
the  law,  89  C  325 

power  of  General  Assembly  over  discontinu- 
ance, alteration  or  relocation  of  highways 
is  supreme,  95  C  88 

town  is  agent  of  State  in  respect  to  highway, 
95  C  242 

Legislature  can  authorize  the  creation  of 
town  plan  commission,  with  power  to  estab- 
lish highways,  building  lines,  etc.,  without 
providing  compensation  to  those  whose 
property  is  affected,  95  C  357 

power  of  Legislature  to  authorize  city  to  keep 
streets  and  parks  safe  and  open  to  travel, 
and  free  from  obstructions  or  encroach- 
ments, 96  C  194 

reputation  of  a  past  generation  only  is  ad- 
missible to  establish  former  existence,  99 
C  421 

statutes  looking  to  elimination  by  highway 
commissioner  of  grade  crossings  should  be 
favorably  construed  to  uphold  his  power, 
100  C  322 

act  construed  to  effect  broad  purpose,  not 

by  narrowing  it  to  express  conditions 
named,  100  C  322 

statute  requiring  "standard  time"  on  high- 
ways valid,  100  C  431 

a  bridge  is  a  part  of  the  highway,  and  the 
roadway  over  a  bridge  is  part  of  the  bridge, 
100  C  -.38 

contract  with  reference  to  a  statute  contem- 
plates future  amendment,  101  C  137 

by  railway  company  with  town  to  make 

statutory  highway  repairs  on  bridge,  101  C 
137 

whether   obligation  contractual   or   statu- 


tory quaere,  101  C  137 
-whether  contract  precluding  future  statu- 


tory regulation  would  be  valid,  quaere,  101 
C  137 

custom  of  ancient  ecclesiastical  society  to  lo- 
cate churches  within  bounds  of  old  high- 
ways, 103  C  332 

power  of  control  is  in  General  Assembly;  it 
may  delegate  it  to  municipality,  resume  it 
and  redelegate  it  at  will,  104  C  611 

in  contract  for  bridge  construction  with  city 
stipulation  for  $50  a  day  damages  for  delay 
held  to  refer  to  general  damages  for  loss  of 
use,  etc.,  105  C  13 

not  to  sums  city  had  to  pay  another  con- 
tractor delayed  by  failure  of  first  to  per- 
form on  time,  105  C  13 

but  city  could  not  recover  in  absence  of 


proof  that  additional  payments  to  second 
were  caused  by  delay  of  first,  105  C  13 

right  to  use  portions  not  needed  for  travel  for 
other   legitimate   purposes,   as   lawn   and  to 
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protect  them  by  reasonable  barriers,  108  C 
63 

shoulders  of  road  as  not  part  of  traveled 
portion,  108  C  191 

police  power  extends  to  regulation  of  high- 
ways and  use  of  automobiles  thereon,  108  C 
371  ' 

statute  forbidding  draining  through  dooryard 
prevents  town  acquiring  prescriptive  right 
to  maintain  drain,  112  C  568 

statute  giving  right  to  drain  highways  on 

land  of  individuals   being   in   derogation  of 
private  right  is  to  be  strictly  construed,  112 
C  568 
-as  upper  riparian  proprietor  town  could 


not  claim  right  to  maintain  drain,  though 
there  was  formerly  a  watercourse  across 
the  land,  where  drain  does  not  take  place 
of  watercourse,  112  C  568 

action  does  not  lie  against  highway  commis- 
sioner in  his  official  capacity  for  trespass 
by  entry  on  lands,  113  C'651 

an  unregistered  automobile  upon  the  highways 
is  not  a  nuisance,  but  driver  may  be  regard- 
ed as  a  trespasser,  114  C  262 

duty  owed  by  driver  of  automobile  to  one 
engaged  in  maintaining  obstruction  on  high- 
way in  nature  of  common  nuisance,  117  C 
359 

one  unlawfully  putting  obstruction  on  high- 
way in  nature  of  nuisance,  deemed  to  have 
assumed  risk  incident  to  his  conduct,  (dis.) 
117  C  369 

driver  on  highway  owes  no  duty  to  avoid 

injury  to  one  responsible  for  obstruction 
until  he  becomes  aware  of  it  or  knows  its 
presence  is  reasonably  to  be  expected, 
(dis.)    117  C  369 

highway,  like  grant  from  an  individual,  must 
be  defined  with  reasonable  certainty,  117  C 
402 

public  must  have  m'eaiis  of  knowing  how 

far  they  may  travel  without  becoming  tres- 
passers, 117  C  402 
-and    individual    to    what    extent    his    land 


may  be  occupied  by  others,  117  C  402 

upon  conflicting  testimony,  held  that  conclu- 
sion of  court  that  defendants  had  failed  to 
show  location  of  ancient  highway  across 
plaintiff's  land,  not  unreasonable,  117  C  402 

within  scope  of  police  power  of  State  to  reg- 
ulate traffic  upon  highways  is  its  right  to 
exercise  reasonable  control  over  operation 
upon  them  of  motor  vehicles  for  hire,  119 
C  323 

right    includes   control   of   extent   to  and 

conditions  under  which  they  may  stand  on 
street  awaiting  patronage,  119  C  323 
-distinction  between  the  right  of  such  ve- 


hicles and  that  of  ordinary  traveler  to  use 
highway,  119  C  328 
-except  under  proper  authority  from  State, 


it    is   unlawful   to   maintain   standing   place 


for  vehicles  for  hire  in  front  of  man's  prop- 
erty without  his  consent,   119  C  323 

where  town  entered  into  contract  with  the 
State  to  build  highways  for  fixed  sum  and 
contracted  with  B  to  build  them  with  mon- 
ey to  be  received  from  State,  B  is  entitled 
to  recovery,  where  he  has  substantially  per- 
formed, less  cost  for  completing  work,  120 
C  274 

■ provision  that  amount  should  become  due 

on  final  estimate  and  payment  held  to  refer 
to  estimate  required  by  State,  120  C  279 

unless  precluded  by  congressional  action,  pow- 
ers of  State  over  highways  extend  to  gener- 
al regulation  for  their  preservation  and 
protection  of  safety  of  travel  thereon,  122  C 
275,  289 

whether  highways  are  "real  assets,"  124  C  25 

custom  of  state  highway  employees  to  notify 
power  company  when  working  on  trees  near 
high  tension  line  so  that  latter  could 
protect  wires,  relevant  where  they  did  not 
do  so  and  were  injured.  129  C  606 

§  2.  Establishment 

§  3.  In  General 

existence  of,  may  be  proved  by  dedication  or 
immemorial  usage,  2  R  173,   18  C  51 

by  record  of  layout,  18  C  51 

by  general  reputation,  19  C  269 

by  ancient  proprietors  bounding  grants  "on 
strip  left  for  highway,"  2  R  289 

power  to  establish  is  in  the  Legislature,  18  C 
44 

Legislature   may   act  through   agents,    18 

C  44,  22  C  86 

agreement  by  parties  interested  in  layout  of 
highway  to  pay  expense  thereof  not  void 
as  against  public  policy,  20  C  7 

report  and  survey  of  committee  of  proprietors 
admissible  to  prove  existence  and  width  of, 
35  C  315 

-though  committee  could  not  lay  out,  35  C 

315 

duty  to  open  street  carries  right  to  determine 
grade,  and  manner  of  opening,  44  C  251 

taking  by  process  of  law  implies  right  to  de- 
termine grade,  44   C  257 

a  suit  against  a  town  for  laying  out  highway 
is  not  affected  by  a  subsequent  statute  shift- 
ing burden  of  maintenance  on  to  borough, 
48  C  290 

highways  may  exist  by  prescription,  55  C  95 

railroad  commissioners  cannot  construct  or 
lay  out  new  highways  as  part  of  plan  to  re- 
move grade  crossing,  57  C  171 

public   convenience   and  necessity   involved  in 

every  layout,  64  C  250,  78  C  64 
statutory  provision  as  to  finding  of  necessity 

and  convenience  where  highway  is  laid  out 

near  railroad ;  does  not  apply  to  dedication, 

64  C  250,  78  C  64 


Highways  §  3 

loss  of  right  to  lay  out  from  lapse  of  time 
and  acquiescence  in  adverse  user,  73  C  581 

different  methods  of  establishing,  74  C  361 

layout  under  special  authority  of  Legislature 
is  layout  by  it;  establishment  by  order  of 
railroad  commissioners  in  removing  grade 
crossing,  76  C  59 

effect  of  layout  by  original  proprietors,  78  C 
118 

to  show  that  a  highway  was  not  laid  out  by 
the  General  Assembly  or  County  Court, 
but  under  statute,  direct  evidence  is  not 
necessary,  85  C  595 

layout  defined ;  must  be  by  some  authorized 
person  or  committee,  92  C  436 

constitutionality  of  statute  regulating  layout 
of  highway  by  individuals  has  never  been 
questioned,  95  C  365 

requirements     must    be     complied     with ; 

bond  given  to  secure  performance  of  agree- 
ment not  made  in  accordance  with  terms 
of  statute  unenforceable,   106  C  34 

statute  as  to  layout  of  ways  by  selectmen  has 
no  bearing  on  question  whether  a  way  by 
grant  will  be  implied  from  its  necessity, 
107  C  32 

violation  of  statute  as  to  layout  of  ways  in 
development  of  land  tract  does  not  prevent 
acquisition  of  rights  over  them  by  lot  own- 
ers, 112  C  558 

layout  of  state  highway,  113  C  651 

while   statute  does   not  expressly   require 

it,  description  should  be  given  in  assess- 
ment filed  by  commissioner,  113  C  651 

description    by    termini    and    width    held 

sufficient,  113  C  654 
-commissioner    given    right    to    determine 


amount  of  land  necessary  and  his  judgment 
stands  unless  unreasonable,  in  bad  faith  or 
abuse  of  power,  113  C  651 
— provision  permitting  work  to  begin  when 
assessment  is  made,  means  when  it  is  made 
known  to  public  by  filing,  113  C  651 
— nature  of  assessment,  113  C  651 
— apparent  inadequacy  in  amount  no  ground 


for  interference  by  court,  113  C  651 
-but   where   in   one   proceeding   validity  is 


attacked    and    reassessment    demanded,    the 

former   is   not   such   election   as   will   debar 

latter  relief,  113  C  651 
no  obligation  on  commissioner   in  laying  out 

highway  to  designate  grade,   113   C  651 
if  he  does  he  may  later  change  it,  113  C 

651 

act  establishing  a  department  of  public  works 
did  not  deprive  highway  commissioner  of 
jurisdiction  over  layout,  construction,  etc., 
of  state  and  state-aid  highways  or  limit  or 
impair  that  jurisdiction  or  his  powers  and 
dutes  by  transferring  them  to  department 
or  commissioner  of  public  works,  124  C  20 

when  land  taken  for  highway,  the  public  au- 
thorities acquire  right  to  make  any  changes 
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changing  needs  of  traffic  render  necessary, 
without  compensation  to  owner,  127  C  455 

conclusion  that  highway  layout  was  not  a  part 
of  Wilbur  Cross  Parkwav  sustained,  129  C 
79 

plaintiff  not  entitled  to  mandamus   com- 
pelling commissioner  to  proceed  under  pro- 
visions of  special  act  authorizing  Parkway, 
129  C  79 
-burden  of  proof  on  issue  whether  or  not 


section  of  highway  was  on  Parkway  was 
on  plaintiff,  since  she  alleged  in  complaint 
that  it  was,  129  C  79 

§  4,  By  Town  and  City 

evidence  of  layout  by  committee  of  town  must 
be  accompanied  bv  proof  of  appointment,  3 
C  95 

towns  had  no  power  to  lay  out  until  177.:.  3 
C  96 

layout  by  town  in  1713  held  invalid.  5  C  309 

such  layout  is  never  presumed  from  lapse 

of  time,  5  C  309 

limits  of  highway  to  be  defined  with  reason- 
able certainty,  7  C  127 

survey   not    showing    limits    inadmissible. 

7  C  127 

statute  de  notice,  applies  onlv  to  residents.  12 
C  470 

notice   bv   mail   to   nonresident   owner   is 

sufficient,  12  C  468 

notice  of  time  and  place  of  appointing  ap- 
praisers is  not  required,  12  C  470 

in  lavout  selectmen  act  as  agents  of  the  law 
only.  17  C  199 

obligation  of  town  to  build  and  support  is 
purely  statutory,   17  C  478 

also  of  corporation  to  lay  out,  construct. 

or  repair,  31  C  214 

remedv  for  injurv  bv  lavout  is  under  statute 
only,  18  C  456' 

license  to  build  must  be  pursued  in  reason- 
able time.  19  C  169 

sidewalks  are  included  in  authority  to  make 
and  maintain.  19  C  263 

"laying  out"  includes  what.  19  C  601 

year  within  which  highway  is  not  to  be  used 
is  how  computed.  19  C  603 

record  of  city  doings  is  a  sufficient  descrip- 
tion of  highway  and  of  the  layout.  20  C  7 

citv  lavout  must  be  recorded  in  citv  records, 
20  C  7 

long  public  use  of  highway  how  far  evidence 
of  original  layout  by  selectmen.  22  C  116 

service  of  petition  to  set  aside  layout  on  one 
selectman  only  is  sufficient.  25  C  602 

charter  conferring  power  to  lay  out.  construct. 
or  repair  hiehwavs.  imposes  no  obligation 
to  do  it.  31  C  214 

land  taken  and  occupied  by  railroad,  not  to 
be  taken  for  parallel  highway.  36  C  263 

may  be  taken  for  crossings,  36  C  265 

lavout  is  not  legal  if  the  warning  is  silent. 
"  C  392 
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power  of  town  is  commensurate  with  its  dutv, 

38  C  53 
layout ;    remonstrance   by    railroad    company ; 

held,  highwav  sufficientlv  broad  as  laid  out, 

38  C  527 
duty  of  opening  city  street  carries  the  right 

to  fix  grade  and  mode  of  opening.  44  C  251 
DO  other  tribunal  can  interfere  with  city 

authorities  in  the  exercise  of  discretion,  44 

C  251 

under  New  Haven  charter  mortgagor,  not 
mortgagee  to  be  notiried  of  layout  by  com- 
mon council.  45  C  303 

selectmen  may  lay  out  one  section  only  of 
road  prayed  for.  47  C  339 

mav  deviate  somewhat  from  route  pro- 
posed", 47  C  339 

preliminarv  steps  by  common  council  is  no 
legal  layout.  4S  C  86 

city  street  is  not  laid  out  until  final  ac- 
tion by  common  council,  48  C  87 

city  is  not  liable  for  damage  resulting  from 
properly  delaying  final  action,  48  C  87 

initiatory  steps  by  city  in  taking  land  consti- 
tute no  "deception"  if  land  be  not  finally 
taken,  48  C  89 

liability  of  city  is  not  determined  solely  by- 
space  of  time  between  reception  and  rejec- 
tion of  proposition  to  take  plaintiff's  land, 
48  C  92 

layout  by  standing  committee  on  streets  held 
not  to  conform  to  charter  requirements.  52 
C42 

acceptance  of  report  of  standing  commit- 
tee bv  common  council  held  not  a  layout, 
52  C  43 

no    damages    and    benefits    could    be    as- 


sessed, 52  C  44 

not  necessary  that  record  should  show  con- 
venience and  necessity,  the  road  being  legal- 
ly laid  out,  55  C  395  - 

conclusively  presumed  after  lapse  of  sixty 
years  that  damages  for  road  have  been 
paid,  55  C  395 

road  laid  out  by  selectmen  in  accordance 
with  vote  of  town  but  incumbered  by  three 
gates,  held  nevertheless  a  highwav,  55  C 
395 

questionable  whether  selectmen  had  pow- 
er to  impose  gates  upon  it,  55  C  396 
-that  landowner  and  preceding  owners  had 


kept  up  bars  for  sixty  years  without  claim 
of  right  held  not  to  give  them  a  prescrip- 
tive right.  55  C  396 
whether  such  right  could  have  been  ac- 
quired by  adverse  user,  quaere ;  the  court 
inclined  contra,  55  C  397 

charter  provision  for  layout  of  streets  by 
committee  after  hearing,  etc..  57  C  293 

a  standing  committee  on  streets  and  side- 
walks, held  a  proper  committee  for  such 
purpose,  57  C  293 
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— resolution  of  common  council  held  to  be 
a  direction  to  lay  out  as  well  as  to  survey, 
57  C  294 
-action    of    board    of    aldermen    held    to 


amount  to  a  legal  concurrence,  57  C  294 

in  laying  out  highway,  selectmen  are  agents 
of  the  law,  64  C  100 

charter  as  to  layout  by  municipality  must  be 
strictly  followed ;  if  proceedings  defective, 
it  is  liable  in  trespass,  68  C  401 

on  facts  held  that  plaintiff  was  not  es- 
topped to  claim  defects,  68  C  401 

history  of  law  as  to  layout  of  highways,  69 
C  164 

where  committee  cannot  find  original  street 
lines,  city  may  make  new  layout  of  street 
according  to  charter,  69  C  558 

highway  can  only  be  laid  out  over  railroad 
after  notice  given  and  compensation  made, 
72  C  225 

selectmen  as  officers  of  the  law  for  purpose 
of  laying  out  a  necessary  highway  within 
limits  of  town,  73  C  502 

statute  de  marking  bounds  of  new  highways 
does  not  empower  municipality  to  fix  dis- 
puted boundaries,  but  only  to  permanently 
mark  undisputed  lines,  73  C  573 

mere  formal  layout  not  ground  for  damages ; 
prior  dedication  might  be  shown,  74  C  189 

statute  requiring  action  by  judge  of  Superior 
Court  before  laying  out  highway  near  rail- 
road refers  to  layout  by  municipality,  not 
to  highway  established  by  dedication  and 
acceptance,  78  C  58 

highways  are  relocated  under  statutes,  though 
magnetic  north  has  changed  and  old  land- 
mark is  gone,  83  C  102 

selectmen  locating  old  highway  act  as  admin- 
istrative board,  not  judicial,  83  C  102 

may   inspect  premises  and  talk  with  old 

inhabitants,  83  C  102 

immaterial  how  selectmen  get  evidence  for 
relocating  highway,  as,  on  appeal,  powers 
of  Superior  Court  are  unaffected  by  acts  of 
selectmen,  83  C  102 

in  laying  out  streets,  city  must  comply  with 
charter  as  to  notice,  and  other  steps,  84  C 
121,  92  C  432 

in  defining  and  establishing  lost  and  uncer- 
tain highways,  selectmen  must  strictly  com- 
ply with  statute,  84  C  646 

a  map  must  be  filed  showing  existing  and 
claimed  bounds ;  under  statute  "may"  read 
to  mean  "must,"  84  C  6-16 

recording  selectmen's  decision  in  relocating  of 
lost  boundaries  is  not  sufficient  notice,  84 
C  647 

Jn  laying  out  highway  and  in  passing  on  dam- 
ages selectmen  are  agents  of  the  law,  85  C 
498 

an  act  conferring  power  on  a  committee  and 
taking  it  away  from  the  selectmen  sustained, 
85  C  498 


the  fact  that  a  map  of  the  road  was  in  the 
town  clerk's  office  for  sixty-four  years  jus- 
tifies the  conclusion  that  it  was  laid  out  by 
the  selectmen,  85  C  596 

in  laying  out  highway,  town  not  bound  to  do 
it  so  as  to  enhance  value  of  the  land,  93  C 
86 

regularity  of  proceedings  affecting  layout 
presumed  after  forty  years,  95  C  326 

charter  provision  de  establishment  of  high- 
ways must  be  formally  and  strictly  fol- 
lowed, 106  C  34 

on  layout  of  highway  by  town  plan  commis- 
sion the  damages  to  be  assessed  are  the 
same  as  would  have  been  recoverable  had 
the  town  acted  without  the  intervention  of 
the  commission,  115  C  611 

when  town  lays  out  highway  it  takes  easement 
for  public  passing  leaving  fee  in  owner ; 
easement  includes  right  to  make  changes  in 
highway  without  compensation,  115  C  611 

alteration  of  grade,  of  location  of  trav- 
eled portion,  cutting  of  shade  trees,  within 
rule,  115  C  611 

but  damages  for  change  in  line  of  high- 


way may  involve  these  considerations  as 
affecting  the  nature  of  the  use  to  which  the 
land  taken  will  be  put,  115  C  611 

§  5.  By  Dedication 

§  5(1).  In  General;  Dedication 

owner  may  effectually  dedicate  land  for  high- 
way, 19  C  265 

doctrine  of  dedication  is  founded  on  estoppel, 
19  C  265 

dedication  is  not  affected  by  statute  de  layout 
of,  19  C  266 

uninterrupted  adverse  possession  for  fifteen 
years  is  not  required,  19  C  267 

public  use  must  have  been  with  assent  of  own- 
er, 19  C  268 

owner's  intent  in  permitting  public  use  is  ma- 
terial, 19  C  268 

declarations  of  party  made  before,  at,  or  after 
opening  of  highway  are  admissible  to  show 
dedication,  24  C  240,  31  C  320 

is  not  revocable  if  once  complete,  but  may  be 
revoked  before  acceptance,  24  C  240,  38  C 
577 

railroad  company  may  dedicate  lands  for, 
when,  29  C  166,  39  C  519 

may  be  shown  by  conduct  of  giver,  31  C  320 

dedication  and  acceptance  rest  on  common- 
law  principles,  31  C  321 

highway  in  fact;  duty  of  city  to  repair  can- 
not be  dedicated  by  city  to  town,  31  C  325 

prior  ownership  immaterial,  if  dedication  by 
some  owner  be  proved,  37  C  399 

bearing  of  long  public  use  on  question  of  ded- 
ication, 37  C  400 

dedication  not  rebutted  as  matter  of  law  by 
ancient  vote  to  use  land  as  common,  37  C 
401 
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dedication  must  be  unequivocal,  38  C  576 

may  be  revoked  before  acceptance,  38  C  577 

if  road  in  question  is  a  highway,  legal  remedy 
is  adequate  to  one  injured,  39  C  518 

dedication  implies  intention  by  owner  and  ac- 
ceptance by  public,  39  C  519 

facts  held  insufficient  to  show  dedication  by 
railroad  company,  39  C  519 

width  of  highway  determined  by  original  plan 
of  arbitrators  who  divided  plot,  and  not  by 
actual  public  use,  40  C  13 

arbitrators  have  no  power  to  dedicate,  40  C 
23 

opening  of  building  plot ;  facts  held  to  consti- 
tute dedication,  40  C  24 

vendor  of  lots  in  published  map  is  bound  to 
open  streets  delineated,  40  C  432 

if  a  paper  city  be  laid  out  as  entire,  dedica- 
tion of  all  the  streets  is  entire,  40  C  435 

town  may  be  trustee  of  land  conveyed  to  it 
for  highway  purposes,  40  C  438 

deed  of  such  lands  takes  effect  as  a  grant 

or  dedication,  40  C  433 

dedication  may  be  in  presenti  to  be  car- 
ried into  effect  in  futuro,  40  C  434 

subsequent   deed   by    owner   to    stranger; 

nonuser ;  abandonment  may  be  presumed, 
40  C  436 

but  Statute  of  Limitations  is  not  applica- 
ble, 40  C  436 

laches   is   not   attributable   to   town   until 

under  all  the  circumstances  the  authorities 
are  required  to  open  street,  40  C  437 

highway  by  dedication  over  an  embankment 
of  dam;  held  duty  of  town  to  keep  in  re- 
pair, 50  C  261 

facts  held  to  show  dedication  for  highway  by 
both  grantor  and  grantee,  51  C  444 

dedication  consists  largely  of  intent,  52  C  254 

boundary  line  of  land  dedicated  for  highway 
is  a  question  of  fact,  54  C  73 

highway  over  uninclosed  land ;  dedication 
may  be  found  from  user  when,  55  C  95,  98 

but  fact  that  land  is  uninclosed  weakens 

presumption  of,  55  C  97 

dedication  and  acceptance  is  a  question  of 
fact,  59  C  254 

will  be  presumed  when,  59  C  254 

what  is  essential  to  dedication;  authorities  re- 
viewed, 59  C  255 

purchase  price  paid  by  public  subscription ; 
declaration  of  grantor  at  the  time  that  the 
land  was  to  be  "a  common"  for  the  purpose 
of  going  to  the  station,  held  admissible  as 
res  gestae,  62  C  248 

charge  that  jury  could  find  by  inference 

that  grantee  knew  that  money  was  paid  by 
the  citizens  for  such  purpose,  held  correct, 
62  C  250 

dedication    implies    intention    and    acceptance, 

70  C  621 
lessee  of  railroad  may  dedicate  with  consent 
of  lessor,  72  C  225 
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dedication  by  one  cotenant  defense  to  action 
of  trespass  brought  by  him  for  acts  done 
thereunder,  73  C  359 

see  generally,  73  C  578,  78  C  156 

dedication  and  acceptance  are  questions  of 
fact;  language  of  deeds,  acts  of  parties,  use 
made  of  land,  and  other  circumstances  to 
be  considered,  77  C  444 

establishment  of  highway  by  dedication  not 
affected  by  statutes  de  layout,  78  C  58 

power  of  railroad  to  dedicate,  78  C  156 

opening  way  for  landowner  and  customers 
held  not  to  constitute  dedication,  78  C  156 

recorded  maps  and  deeds  sufficient  notice  of 
dedication  to  use  of  public  as  a  highway, 
79  C  352 

whether  land  over  which  street  is  formally 
laid  out  was  already  highway  by  dedica- 
tion and  acceptance  is  question  of  fact,  80  C 
249 

elements  essential  to  constitute  a  highway  by 
dedication ;   acts  held  insufficient,  98  C  398 

exact  lines  or  limits  of  highway  deter- 
mined by  public  acceptance  and  user,  98  C 
398 

acceptance  a  mixed  question  of  law   and 


fact,  98  C  398 

— locus  of  trespass  held  to  be  private  prop- 
erty of  plaintiff,  not  a  highway,  98  C  398 
-private   right  of   way  not   passed  on   be- 


low; new  trial  limited  to  that  point,  98  C 
413 

intent  to  dedicate  additional  strip  of  land 
bordering  highway  in  land  development 
docs  not  appear  where  lots  had  been  already 
sold  bordering  on  original  street  line,  106 
C  666 

established  dedication  of  walk  on  private 
property  to  public  use  renders  city  liable 
for  defects,  109  C  100 

manifestation  of  intent  to  dedicate  is  neces- 
sary, 109  C  106 

existence  of  vault  light  in  paved  sidewalk 

in  front  of  store  between  it  and  sidewalk 
inconsistent  with  this   intent,   109  C  107 

when  location  of  highway  established  by 
dedication  or  prescription  is  indefinite  and 
uncertain,  its  limits  and  boundaries  will 
ordinarily  be  determined  by  common  and 
ordinary  use  of  highway,  120  C  207 

casement  is,  however,  not  necessarily  lim- 
ited to  traveled  path,  but  may  include  such 
width  as  is  reasonably  necessary  for  con- 
venience of  public,  120  C  207 

dead-end  highway  fifty  feet  wide  as  shown  on 
map  on  file,  traveled  portion  twenty-five 
feet  wide,  and  strip  on  west  where  plaintiff 
fell  over  water  gate,  grass  and  unimproved ; 
used  by  public  twenty-five  years  :  held  jury 
could  find  that  it  was  established  as  public 
highway  fifty  feet  wide  by  dedication  and 
acceptance  of  public,  120  C  207 
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there  was  specific  dedication  of  accurate- 
ly defined  strip  fifty  feet  in  width,  120  C 
210 

acts  of  owner  of  land  may  be  such  that  law 
will  imply  intent  to  devote  it  to  public 
use,  121  C  381 

an  implied  dedication  rests  on  common- 
law  doctrine  of  equitable  estoppel,  121  C 
381 

acts  and  conduct  must  be  such  that  own- 
er's intention  is  clearly  manifest,  121  C  381 

user  by  public,  acquiesced  in  by  owner,  may 
afford  ground  for  inference  of  intention  to 
dedicate,  121  C  381 

but   where   way   is   left   open   for   use   of 

employees,  fact  that  public  used  it  does  not 
conclusively  establish  its  dedication,  121  C 
381 

conveyance  of  parcel  of  land  at  end  of  strip 
to  school  district  and  another  to  borough, 
with  right  of  way  over  strip,  did  not  con- 
stitute express  dedication  of  strip  as  public 
highway,  121  C  381 

intention  to  dedicate  is   question  of  fact, 

121  C  381 

but  on  contrary  would  negative  such  in- 
tent, 121  C  381 

and   use   of   way   by   public   and   conduct 

of  owners  held  not  to  require  inference  of 
intent  to  dedicate,  121  C  381 

question  whether  there  has  been  dedication 
one  of  fact ;  where  court  failed  to  find  ded- 
ication of  strip  of  land  for  highway,  rail- 
way company  which  owned  it  liable  for  de- 
fect in  fence  thereon  and  not  municipality, 
129  C  626 

§  5(2).  Acceptance 

dedication  is  not  effective  without  an  accept- 
ance by  the  public,  18  C  51,  19  C  169,  38 
C  576 

highways  may  be  established  by  dedication 
and  public  acceptance ;  latter  generally 
proved  by  public  use,  19  C  154,  29  C  157, 
35  C  316.  46  C  257 

acceptance  of  highwav  provable  bv  public  use, 
29  C  157,  31  C  308' 

towns,  as  such,  have  nothing  to  do  with  ac- 
ceptance, 29  C  164 

acceptance  rests  on  principles  of  common  law, 
31  C  321 

acceptance  presumed,  if  beneficial,  31  C  321 
aliter,    if   not   of   public   convenience   and 

necessity,  46  C  262 
that  it  is  beneficial   is  how  shown,  31   C  321 
public  must  have  a  reasonable  time  to  accept, 

31  C  323 
what  is  a  reasonable  time  for  accepting 

city  street.  31  C  323 
acceptance  presumed,  if  public  enter  and  use, 

38  C  576 
such  user  need  not  be  for  fifteen  years, 

38  C  576 


acceptance  need  not  be  by  public  vote,  38  C 
576 

dedication  of  land  to  be  used  as  needed;  actu- 
al acceptance  at  the  time  is  not  required, 
40  C  434 

paper  city ;  entire  dedication ;  acceptance  of 
part  is  constructively  acceptance  of  all,  40 
C  435 

acceptance  may  be  in  presenti,  to  be  carried 
out  in  futuro,  40  C  435 

there  must  be  acceptance  by  party  bound  to 
repair,  or  such  public  use  as  amounts  to  an 
acceptance,  46  C  261 

mere  acceptance  of  deeds  by  city,  as  trus- 
tee, is  not  sufficient,  46  C  262 

right    to    accept    may    be    lost    by    delay    or 

abandonment,  46  C  261 
city  estopped  by  long  acquiescence  in  use  by 

persons  claiming  fee,  46  C  263 
acceptance  bv  public  is  a  question  of  fact,  48 

C  428,  59  C  254 

street  ordinarily  accepted  only  so  far  as  ac- 
tually used,  48  C  428 

such  use  embraces   whatever  is   properly 

incident  to  it,  48  C  429 
-actual   use   of   part   may   be   constructive 


acceptance  of  the  whole,  48  C  429 
evidence  de  common  convenience  and  neces- 
sity at  time  of  trial,  held  inadmissible  to 
show  acceptance  at  an  earlier  period,  62  C 
245 
city  must  have  specific  authority  to  accept 
highway;  implied  from  imposition  of  duty 
to  repair,  74  C  362 

dedication  and  acceptance  are  questions  of 
fact ;  language  of  deeds,  acts  of  parties,  use 
made  of  land,  and  other  circumstances  to 
be  considered,  77  C  444 

acceptance  question  of  law  and  of  fact ;  what 
constitutes  acceptance ;  that  town  has  not 
worked  road  or  that  use  is  largely  by  pe- 
destrians in  summer  not  fatal  to,  81  C  408 

acceptance    presumed    where    highway    is    of 

common    convenience   and    necessity,    81    C 

412 
exact  lines   or   limits   of  highway  determined 

by  public  acceptance  and  user,  98  C  398 
acceptance  a  mixed  question  of  law  and 

fact,  98  C  398 

statute  requiring  approval  of  selectmen  to 
layout  of  highways  by  individuals  held  de- 
signed to  prevent  layout  of  unsuitable  ways 
which  might  later  be  accepted  by  public 
user,  106  C  34 

hence  such  approval  not  such  an  accept- 
ance as  would  establish  it  as  highway,  106 
C  34 

agreement  by  individual  to  make  improve- 


ments in  future  w-ith  bond,  not  a  compliance 
with  statute,  106  C  34 

— both   agreement  and  bond   are   void,    106 
C  34 
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dedication  requires  acceptance,  which  is  a 
question  of  fact,  106  C  34 

use  of  street  only  for  residents  living  upon  it, 
is  not  necessarily  acceptance,   106  C  34 

individual  cannot  create  highway  in  absence 
of  proper  action  by  authorities  or  accept- 
ance by  public,  106  C  36 

informal  acceptance  of  map  of  real  estate  de- 
velopment by  town,  held  not  a  legal  layout 
of  existing  highway  to  the  north  of  tract 
in  question,  106  C  665 

intention  of  owner  not  sufficient  to  constitute 
dedication ;  must  be  acceptance  by  unorgan- 
ized public ;  acceptance  of  highway  pre- 
sumed where  it  is  of  common  convenience 
and  necessity,  112  C  340 

where  deed  to  town  was  of  sixty-six  foot 
strip  to  be  used  for  highway  held  that  use 
of  forty-seven  feet  for  highway  was  not  ac- 
ceptance by  public  of  remainder,  112  C  340 

acceptance  and  dedication  rest  on  principles 
of  common  law ;  acts  from  which  presumed, 
112  C  345 

vote  of  town  to  accept  is  not  acceptance 

but  may  evidence  benefit  to  public,  112  C 
346 

layout  of  highway  by  individual  or  private 
corporation;  approval  of  selectmen  is  an 
approval  of  layout  and  opening  of  private 
ways  and  not  of  public  highways ;  not  an 
acceptance  of  them  as  such,  112  C  562 

there  can  be  no  dedication  of  land  for  high- 
way without  acceptance  by  general  public 
or  action  by  proper  authorities,  129  C  626 

§  6.  Layout  by  Court 

See  General  Statutes  §  1450  et  seq.,  Rev. 
1930 

§  6(1).  In  General;  Common  Con- 
venience and  Necessity 
necessary  allegations,  4  D  407,  1  C  279,  8  C 

162,  243,  9  C  252,  11  C  383,  576,  17  C  197 
common   convenience  and   necessity   need   not 

be  specifically  averred,  4  D  415,  11   C  579 
if   necessarily   implied   from   facts   stated, 

4  D  415 
acceptance  of  report  is  a  finding  of  common 

convenience  and  necessity,  4  D  416 
what  notice  to  respondent  is  required,  1  C  282 
allegations    justifying    inference    of    common 

convenience  and  necessity,  1  C  282,  11  C  579 
town   is   not   entitled   to   notice   of   committee 

meeting,  when,  1  C  283 
common    convenience    and    necessity    may    be 

found  by  court  or  committee,  1  C  284 
neglect    and    refusal    of    selectmen    must    be 

averred;  no  jurisdiction  otherwise,  8  C  164, 

17  C  199 
may  be  taken  advantage  of  after  default, 

8  C  245 
averment  of  neglect  and  refusal  to  open 

is  not  equivalent  to  an  averment  of  neglect 

and  refusal  to  lay  out,  8  C  245 
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special  demand  on  selectmen  need  not  be 
averred,  nor  by  whom  demand  was  made, 
9  C  256 

any  evidence  from  which  it  is  fairly  in- 
ferred is  admissible,  9  C  258 

the  town,  not  the  selectmen,  is  the  party  in 
interest,  11  C  579,  25  C  602 

no  review  as  to  common  convenience  and  ne- 
cessity can  be  had  after  assessment,  11  C 
580 

neglect  and  refusal  of  selectmen  must  pre- 
cede petition,  11  C  581 

truth  of  averment  of  neglect  and  refusal  of 
selectmen  must  appear  on  record,  11  C  581 

need   not   be   found   before   committee    is 

appointed,  13  C  373 

after  reversal  of  judgment  of  county  court 
establishing  part  of  highway  laid  out  entire 
by  committee,  cause  remanded  to  be  pro- 
ceeded with  according  to  law,  without  spe- 
cific directions  as  to  further  proceedings, 
12  C  88 

leaving  copy  at  usual  abode  of  selectmen,  good 
service,  12  C  93 

legal  notice  to  town  must  be  found  as  a  fact, 
12  C  150 

such     finding     is     sufficiently     disclosed, 

when,  12  C  151 

after  reversal  of  finding  of  common  conven- 
ience and  necessity  as  to  part,  whole  road 
may  be  found  convenient  and  necessary,  13 
C  135 

neglect  and  refusal  of  selectmen  may  be  found 

at   any   stage   before   final   judgment,    13   C 

373 
convenience   and  necessity   question   for   com- 
mittee, 19  C  527,  20  C  225 
finding   of   agreement   to   refer   to   committee 

is  equivalent  to  finding  disagreement  as  to 

judgment,  19  C  527 
committee  to  decide  on  necessity  and  place  of 

highway,  19  C  527,  20  C  225,  48  C  290 
court  has  jurisdiction  where  town  refuses  to 

accept  selectmen's  survey,   19  C  600 
layout  of  highway  across  cove,  when  not  void 

as  obstructing  navigation,  20  C  227,  22  C 

182 
grant  in  charter  to  common  council  of  power 

over  highways  not  a   repeal   of  powers   of 

court,  25  C  44 

petition  may  be  withdrawn  before  report  pre- 
sented, 25  C  136 

notice  to  be  given  to  persons  interested,  as 
prescribed  by  the  court,  27  C  414 

report  held  a  sufficient  finding  of  common  con- 
venience and  necessity,  29  C  495 

town,  not  selectmen,  should  be  made  respond- 
ents, 30  C  36 

citation  to  be  addressed  to  the  town,  though 
served  on  selectmen,  30  C  36 

expense  is  a  proper  subject  of  inquiry  as  to 
common  convenience  and  necessity,  31  C 
603,  42  C  322,  50  C  593 


also  town's  ability  to  bear  the  expense, 

42  C  322 

giving  of  bond  not  sufficient  to  support  new 
petition  for  road  once  rejected,  35  C  526 

statute  permits  layout  over  navigable  stream, 
38  C  224,  39  C  350 

though  drawbridge  is  necessary,  38  C  224 

proposed  road  between  towns  in  different 
counties ;  court  in  each  county  may  lay  out 
part,  39  C  234 

no    objection    to    jurisdiction    that    other 

part  may  not  be  laid  out,  39  C  234 

convenience  and  necessity  is  a  question  of  fact 
for  the  committee;  not  ordinarily  subject 
of  review,  39  C  235,  43  C  447 

question  of  convenience  and  necessity  how  af- 
fected by  proposed  road  lying  in  two  coun- 
ties, 39  C  236 

acceptance  of  service ;  procedure,  48  C  272 

town  bound  by  its  admissions  and  waivers,  48 
C  287 

bond  to  build  at  petitioner's  cost  need  not 
state  the  sum,  48  C  288 

court  cannot  consider  facts  de  convenience 
and  necessity  arising  since  committee's  re- 
port, 48  C  290 

a  suit  against  a  town  is  not  affected  by  a 
subsequent  statute  shifting  burden  of  main- 
tenance on  borough,  48  C  290 

may  be  laid  out  over  navigable  river,  with 
drawbridge,  under  statute,  50  C  250 

bond    for    construction    under    statute    is 

evidence  of  cost  of  road  so  laid  out,  50  C 
250 

what  is  a  sufficient  bond  for  construction  un- 
der statute,  50  C  251 

no  objection  that  considerable  part  of  public 
travel  will  be  for  pleasure  and  recreation, 
50  C  252 

fact    that    travel    is    limited    to    summer 

months  is  of  less  weight  in  determining 
convenience  and  necessity,  50  C  254 

"common  convenience  and  necessity,"  under 
statute  is  how  to  be  construed,  50  C  253 

evidence  de  common  convenience  and  necessity 
at  time  of  trial  inadmissible  to  show  accept- 
ance at  an  earlier  period,  62  C  245 

layout  of  highway  near  railroad ;  judge 
should  consider  danger  rather  than  expense, 
64  C  250 

application  must  describe  way;  court  limited 
to  such  way,  68  C  125 

decision  of  court  as  res  judicata;  com- 
pelling town  to  obey  order  of  court;  its 
failure  to  do  so,  no  defense  to  assessment 
of  benefits,  69  C  32 

party  failing  to  appeal  from  judgment  de  com- 
mon convenience  and  necessity  cannot  after- 
ward obtain  injunction,  69  C  32 

what  constitutes  common  convenience  and  ne- 
cessity, 69  C  630 

special  act  de  layout  on  petition  and  deter- 
mination  of   convenience    and    necessity    in 
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town  meeting ;  application  to  Superior 
Court  by  party  aggrieved,  73  C  500 

statute  providing  for  finding  of  convenience 
and  necessity  by  judge  before  highway  laid 
out  near  railroad  track  refers  to  highways 
established  by  public  authority,  not  to  those 
established  by  dedication  and  acceptance, 
78  C  58 

only  property  owner  entitled  to  move  for 
jury,  85  C  243 

court  should  determine  issues  other  than  pub- 
lic convenience  and  necessity  before  sub- 
mission to  committee,  93  C  374 

constitutionality  of  statute  giving  Superior 
Court  control  over  layout  of  highways  near 
railroad  tracks,  95  C  95 

§  6(2).  Committee  and  Report; 
Remonstrance 
remonstrance   must   deny  a  positive,   substan- 
tial fact  reported,  4  D  416 

or    contain    essential    issuable    matter    in 

avoidance,  4  D  416 
what  description  of  highway  is  sufficient,  1  C 
279,  7  C  127 

committee  in  assessing  damages  are  not  re- 
stricted, in  all  cases,  to  the  actual  owners 
of  the  land  on  which  the  road  is  laid  out, 
1  C  279 

contra,  21  C  313 

power  of  committee  to  grant  rights  and  priv- 
ileges, 1  C  284 

court  may  recommit  report  for  clerical  error, 
9  C  257 

report  must  show  that  the  lawful  oath  has 
been  taken,  11  C  387,  12  C  146 

report  laying  out  should  be  accepted  or  re- 
jected entire,  12  C  94 

at  least  if  the  new  road  is  indivisible,  12 

C96 

acceptance  of  report  held  of  no  validity,  18  C 
48 

evidence  to  show  a  better  route  than  layout 
reported  is  inadmissible  on  remonstrance, 
19  C  527 

committee  to  decide  convenience  and  neces- 
sity, 19  C  527,  20  C  225 

layout  of  two  separate  parts  of  road  prayed 
for  from  "town  to  town";  jurisdiction  held 
not  affected  by  fact  that  each  part  was  in 
same  town,  22  C  234 

committee  not  to  lay  out  part  begun  to  be 
laid  out  by  town  before  petition,  24  C  203 

report    laying    out    such    part    should    be 

recommitted,  without  special  request  of 
petitioners,  24  C  203 

evidence  that  land  taken  had  been  used  as 
highway  is  inadmissible  on  remonstrance, 
25  C  187 

bond  not  required  when  a  party  aggrieved 
remonstrates  against  acceptance  of  report 
of  committee  on  highway  petition,  27  C  414 

1071 


§6(2)   Highways 

remonstrance  because  parties  interested  were 
not    notified;    "persons    interested"    include 
whom.  27  C  421 
residuary  legatee  and  heir  at  law  may  remon- 
strate. 27  C  423 
bond  of   indemnity   is   not  required   on   filing 

remonstrance,  27  C  423 
conduct  of  committee;   acts  done  in  petition- 
er's absence  held  irregular,  27  C  572 
report  held  sufficient  to  show  that  road  laid 

out  was  that  prayed  for,  29  C  495 
interested   committee;    waiver    claimed;    held 
there  could  be  no  waiver  by  parties  having 
no  chance  to  be  heard,  35  C  34 
layout  of  new  line  after  hearing  closed  held 

improper,  35  C  35 
amendment    of    report    de    damages,    at    next 
term ;    held,   if   allowable   at   all.    notice   to 
landowners  was  required,  35  C  36 
even.-  precaution  should  be  taken  against  im- 
proper influence,  39  C  267 
inhabitants  remonstrating  are  subject  to  same 
rules    of    waiver    and    estoppel    as    original 
parties,  39  C  268 
entertainment   of  committee   by   one   party   is 
prima  facie  improper.  39  C  268 

but  special  circumstances  may  make  such 

a  course  proper.  39  C  268 
evidence   admissible   before   committee,    42    C 

321,  50  C  247 
withholding  report  for  result  of  compromise. 
held  insufficient   to   set  aside   report,   43   C 
439,  444 
town  held  estopped  by  conduct  of  select- 
man from  urging  the  objection,  43  C  439, 
444 
application  for  rehearing ;  new  evidence  must 

have  been  unobtainable  before,  43   C  444 
notice  by  committee,  as  to  time  and  place  of 
adjourned  hearing,  43  C  446 

may  issue  at  subsequent  term  to  that  of 

appointment  of  committee,  48  C  287 
that   road  ends  in  an  open  field  and  without 
outlet  is  insufficient  to  set  aside  report,  43 
C  447 
conduct  of  committee  held  not  to  be  "irregu- 
lar or  improper"  under  statute,  45  C  237,  51 
C  558 
road  as   laid  out  need  not  be   identical   with 
that  prayed  for,  47  C  335 

termini    are    most    important    criteria    of 

identity,  47  C  335 
facts  found  by  court  renders  same  finding  by 

committee  immaterial,  48  C  288 
court    mav    recommit   report    for    a    specified 

object,  48  C  289 
on  recommittal  respondents  are  not  enti- 
tled to  hearing  de  novo,  as  to  damages  and 
benefits.  48  C  289 
supplemental    report    may    be    made    without 
altering  inconsistent  statements   in  first  re- 
port. 48  C  289 
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committee  may  properly  require  their  fees 
before  delivering  their  report ;  may  so  state 
at  close  of  hearing,  49  C  230 

of   no   consequence    that   one   party   said 

they  should  comply  with  request  if  the  re- 
port was  favorable,  49  C  231 

objections  to  conduct  of  committee  should  be 
made  as  soon  as  known.  49  C  231 

if  known  at  once  objection  is  too  late  if 

urged  as  a  remonstrance  to  report,  49  C 
231 

remonstrance    for    conduct    of    committee 


should  aver  ignorance  of  such  conduct  be- 
fore report,  49  C  231 
otherwise  remonstrance  is  insufficient,  49 


C  231 

committee  may  consider  the  additional  expen- 
diture necessarv  on  connecting  road,  50  C 
594 

committee  mav  widen  lavout  at  its  termini, 
when.  51  C  554 

employment  of  plaintiff's  engineer  by  com- 
mittee in  laying  out  road,  held  under  cir- 
cumstances not  improper,  51  C  555 

ownership  of  land  affected  by  layout  to  be 
determined  by  committee,  51  C  560 

court  may  recommit  cause  to  committee 

for  that  purpose  and  to  determine  the  dam- 
ages, if  any,  51  C  561 
-such    committee    are   not   disqualified    on 


those  points,  51  C  561 
sole  question  for  committee  is  whether  road 
is    required    by    common    convenience    and 
necessity,  55  C  406 

status  of  committee,  under  statute ;  where  one 
removes  out  of  the  State  before  end  of  pro- 
ceedings, held  not  to  be  as  if  only  two  were 
appointed,  59  C  203 

a  majority  of  committee,  under  statute,  may 
act  in  absence  of  the  other  if  his  absence 
is  waived  bv  the  parties  in  interest,  59  C 
212 

a  motion  to  recommit  a  report  made  by 

a  majority  held  a  waiver  of  objection,  59  C 
212 

a  majority  may  act  if  all  members  have  been 
notified  to  be  present,  59  C  212 

where  removal  of  a  member  is  permanent,  ma- 
jority may  act  in  absence  of  request  to  fill 
vacancy,   59   C   212 

a  removal  from  the  State  may  be  re- 
garded as  a  vacancy  and  filed  bv  the  court, 
59  C  212 

power  of  court  over  report  of  committee;  re- 
cording by  clerk  not  essential,  69  C  32 

§  7.  Abandonment  and  Discontinuance 

public  right  barred  by  fifteen  years'  adverse 
possession,  2  R  290,  22  C  120' 

nonuser  for  many  years  is  prima  facie  evi- 
dence of.  7  C  128 

petition  for  discontinuance ;  commissioners 
can  only  consider  what,  21  C  474 


— petition  brought  immediately  after  decree 

establishing,  is  res  adjudicata,  21  C  473 
— must  show  new  matter  since  established, 

31  C  602 
— another     road     over     substantially     same 

ground  part   way   is   no  ground  for,  31    C 

603 
-nor   that   damages   were   raised  on   reas- 


sessment, 31  C  603 
presumption    from    long    public    acquiescence, 

22  C  117 
discontinued   turnpike ;   borough   charter    held 

inapplicable,  25  C  86 
liability    of   town    to    repair   discontinued 

turnpike,  27  C  48 
-company's    liability    is    not    removed    by 


mere  abandonment,  27  C  48 
turnpike    lawfully   abandoned   becomes    public 
highway.  27  C  649 

selectmen  cannot  discontinue  road  laid  out  by 
Legislature,  30  C  288 

or  a  road  assumed  with  assent  of  Legis- 
lature, 30  C  289 
-selectmen  have  only  powers  conferred  by 


statute,  30  C  288 
town  has  no  power  to  discontinue  for  a  val- 
uable consideration  or  at  its  mere  pleasure, 
50  G  472 

substitution  of  new  highway  and  use  for  long 

period  of  years  held  to  extinguish  old  road, 

52  C  253  ' 
charge  de,  held  to  import  that  abandonment 

was  complete  forty  vears  prior  to  trial,  54 

C  20 

finding  of  committee  under  statute  that  road 
was  convenient  to  one  man  and  a  few 
neighbors,  held  not  inconsistent  with  finding 
that  road  was  not  of  common  convenience 
and  necessity,  55  C  408 

conclusion  of  committee's  report  under  stat- 
ute that  "highway  should  remain  discon- 
tinued and  closed"  held  not  a  ground  for 
rejection  of  report  as  unauthorized,  55  C 
408 

on  remonstrance  to  acceptance  of  committee's 
report  under  statute,  court  will  not  hear 
evidence  which  should  have  been  introduced 
before  a  committee,  55   C  409 

and  where  there  has  been  no  irregular  or 

improper  conduct  on  part  of  committee, 
court  will  dismiss  application  with  costs, 
55  C  409 

claim  of  abandonment  and  of  license  for  pri- 
vate use  held  a  question  of  fact  upon  which 
finding  is  conclusive,  59  C  259 

upon    facts    held    court    could    not    infer 

license  as  a  matter  of  law,  59  C  259 

nonuser  is  prima  facie  evidence  of  abandon- 
ment ;  must  be  voluntarv  and  intentional,  59 
C  260 

and  held  upon  facts  court  could  not  infer 

abandonment  as  a  matter  of  law,  59  C  259 
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of  no  importance  under  statute  whether  ac- 
tion of  the  town  precedes  or  follows  that 
of  selectmen,  61  C  399 

city  cannot  abandon  a  public  improvement 
begun,  to  the  detriment  of  an  adjoining 
landowner,  without  liability,  63  C  425 

where  authority  of  municipality  and  that  of 
railroad  commissioners  conflict,  latter  pre- 
vails, 66  C  211 

right  of  railroad  commissioners  to  discon- 
tinue, in  abolishing  grade  crossings,  66  C 
212.  76  C  70 

right  of  abutting  owner  to  damages  there- 
for, 66  C  212 

effect  of  discontinuance  elsewhere  than  in 
front  of  premises  of  complainant,  72  C  420 

power  of  railroad  commissioners  to  discon- 
tinue an  existing  highway,  76  C  58 

highway  laid  out  under  order  of  railroad 
commissioners  cannot  be  discontinued  by 
selectmen,  76  C  58 

how  discontinued ;  approval  of  town ;  neces- 
sitv  of  action  by  selectmen ;  complying 
with  terms  of  vote,  80  C  280,  85  C  600 

burden  of  proof  is  on  one  seeking  to  estab- 
lish abandonment  of  highway,  83  C  101 

failure  to  use  entire  width  of  a  highway 
which  had  existed  more  than  one  hundred 
years  is  not  an  abandonment  of  unused 
portions,  83  C  101 

in  absence  of  proof  to  the  contrary  presump- 
tion is  that  town  officers  acted  within  the 
law  in  discontinuing  a  highway,  85  C  596 

this  presumption  same  as  evidence  for  a 

prima  facie  case,  85  C  596 

presumption  that  town  acted  legally  in  dis- 
continuing a  highway  is  strengthened  by 
the  public  character  of  the  act,  length  of 
time  it  went  unchallenged,  and  cessation  of 
public  use,  85  C  596 

the  approbation  of  town  to  the  discontinuance 
of  highway  may  follow  or  precede  action 
of  selectmen,  85"  C  596,  93  C  374 

statutory  proceeding  must  be  strictly  followed 
in  discontinuing  a  highway,  85  C  596,  93  C 
374 

in  ascertaining  the  exact  portion  discontinued 
the  termini  are  of  more  importance  than  the 
length  in  figures,  85  C  596 

if  there  is  no  evidence  of  abandonment  of  a 
highway  for  the  use  of  vehicles,  no  charge 
is  necessary  on  that  point,  87  C  618 

finding  sustained  that  no  part  of  the  locus 
above  high-water  mark  had  been  used  as 
a  highway,  and  that  part  of  the  user  was 
below  high-water  mark;  finding  based  on 
inspection,  89  C  598 

abandonment  mav  be  inferred  from  the  facts, 
89  C  598 

abandonment  defined,  89  C  605 

in  discontinuing  a  highway  the  law  must  be 
strictly  followed;  selectmen  are  agents  of 
the  law,  93  C  374 
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on  application  for  relief  from  the  discontin- 
uance of  a  highway,  issues  of  fact  other 
than  that  of  "common  convenience  and  ne- 
cessity" should  be  determined  before  ap- 
pointing a  committee,  93  C  374 

in  discontinuing  a  highway  decision  of  the 
question  is  that  of  the  selectmen,  not  the 
town,  whose  "approbation"  only  is  required, 
93  C  374 

the  action  of  each  should  be  formal  and 

definite,  93  C  374 

a  town's  approval  of  closing  of  a  highway  is 
shown  by  affirmative  vote,  93  C  374 

town  records  held  to  show  highway  discon- 
tinued by  selectmen,  not  by  the  town,  and 
that  the  notice  referred  to  was  the  notice 
of  meeting  to  close  the  highway,  93  C  374 

discontinuing  a  highway  not  effective  for 
eight  months,  93  C  375 

appeals    may   be   taken   within   this   time 

and  vote  to  discontinue  can  be  rescinded, 
93  C  375 

statute  de  alteration,  relocation  or  abandon- 
ment of  a  highway  because  of  a  dam  flood- 
ing it,  95  C  88 

facts  to  be  proved  where  parties  cannot  agree 
on  road  to  be  flooded  by  dam,  authorized 
by  statute,  95  C  88 

town  meeting  records  de  abandonment  not 
irrelevant,  95  C  88 

power  of  General  Assembly  over  discontinu- 
ance, alteration,  or  relocation  is  supreme, 
95  C  88 

determination  as  to  discontinuance  may  be 

left  to  the  courts,  95  C  89 

act  of  1919  de  abandonment  does  not  affect 
private  property  rights,  95  C  88,  242 

duties  imposed  by  act  are  judicial;  form 

of  judgment  on  the  petition,  95  C  242 

as  regards  highways  town  is  agent  of  the 
State,  95  C  242 

if  State  discontinues  one,  interest  of  town 

ceases,  95  C  242 

cannot  represent  property  rights  of  in- 
habitants affected  by  discontinuance,  95  C 
243 

discontinuance  of  highway,  after  acts  com- 
plained of  have  taken  place,  is  immaterial, 
95  C  317 

right  of  abutter  upon  a  portion  of  highway 
which  is  partially  or  entirely  vacated,  so 
as  to  destroy  access  to  other  highways,  96 
C  714 

abandonment  of  part  of  land  within  highway; 
acquisition  by  defendant  by  adverse  posses- 
sion, 99  C  421 

private  right  of  way  cannot  be  acquired  over 
route  of  public  highway  unless  it  is  dis- 
continued or  abandoned,  104  C  389 

right  of  lot  owners  in  tract  laid  out  with 
streets  and  lots  to  have  highways  kept  open ; 
limitations  of  right,  112  C  28 
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lot  owners  in  another  portion  of  tract  held  not 
to  have  right  to  require  street  kept  open 
which  they  could  not  use,  112  C  28 

length  of  time  nonuser  of  highway  must  con- 
tinue to  constitute  abandonment  not  deter- 
mined, 112  C  340 

abandonment  is  question  of  fact,  112  C  340 

requires     intentional     relinquishment    but 

intent  may  be  inferred  from  circumstances, 
112  C  340 

highway   can    be    curtailed   by    encroach- 


ments only  when  there  is  unmistakable  evi- 
dence of  abandonment,  112  C  340 
-where  strip  sixty-six  feet  wide  was  ded- 


icated, but  only  forty-seven  feet  was  im- 
proved and  city  and  owner  both  did  many 
things  on  basis  of  forty-seven  foot  high- 
way, balance  held  abandoned,  112  C  340 

purchaser  of  lot  in  tract  where  deed  referred 
to  map  on  which  proposed  street  was  shown 
held  to  have  right  to  use  street  where  it  was 
benefit  to  his  lot,  112  C  557 

right    is    private    and   apart   from    actual 

creation  of  highway,  112  C  557 
-and  is  not  destroyed  because  layout  vio- 


lated statute,  112  C  557 
abandonment  is  only  method  by  which  rights 

in  highway  can  be  lost,  113  C  40 

delay  in  asserting  rights  is  only  evidence 

of  abandonment,  which  is  question  of  fact, 

113  C  40 
merely     permitting     continuance     of     en- 


croachment over  building  line  does  not  show 
abandonment,  113  C  40 
-ways    in    which   highway   may   be   extin- 


guished, 113  C  45 
abandoned    turnpike    did    not    become    public 
highway  where  its  location  not  shown,  117 
C  405 

§  8.  Rights  of  Public  and  Abutters;  Title 
to  Soil 

§  9.  In  General 

lands  given  by  original  proprietor  for  highway 
revert  to  him,  if  not  used,  1  R  50 

fee  of  land  left  by  original  proprietors  for 
highway  is  in  them,  1  R  118 

proprietors  who  have  conveyed  land  bounded 
on,  have  no  fee  in  highway,  4  D  334 

adjoining  landowners  own  the  fee,  1  C  103,  5 
C  310,  22  C  85,  52  C  252 

founded  on  what  presumption,  5  C  310 

presumption  annulled,  if  highway  is  en- 
tirely on  land  of  one  owner,  5  C  310 

title  is  prima  facie  in  adjoining  proprietors,  11 
C  83,  19  C  187 

strong   testimony   required   to   rebut    this 

presumption,  11  C  83 

fee  held  not  in  original  proprietors  but  in  ad- 
joining owners,  11  C  83 

party  with  unusually  high  load  is  liable  for 
removing  crossbeam  of  usual  height,  11  C 
468 

[Conn  Dig] 
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though  it  may  become  a  nuisance  by  a 

change  in  the  course  of  business,  11  C  469 

presumed  that  grant  bounded  on,  carries  fee 
to  center  of  highway,  13  C  26 

intent  of  grantor  to  withhold  fee  must  appear 
explicitly,  13  C  27 

adjoining  proprietor  may  be  ousted  and  dis- 
seised of  fee  in  highway,  19  C  188 

an   illegal    obstruction   of   highway   gives   no 
private  right  of  action,  21  C  326 

title  of  adjoining  owner  is  subject  to  the  pub- 
lic easement,  22  C  85 

fee  of  owners  of  land  appropriated  for  high- 
way is  not  extinguished,  26  C  255 

the  sequestration  is  limited  to  the  particu- 
lar use,  26  C  255 

highway  is  simply  an  easement,  28  C  167 

a  terminus  on  navigable  water  becomes  a  pub- 
lic landing,  32  C  499 

presumption  is  aliter  if  road  runs  along 

beach,  32  C  499 
-need  of  such  land  for  landing  is  a  ques- 


— easement   consists   in   right  of   public   to 
pass   over   and   to  enter   for  repair,   52   C 
252 
-when  incumbrance  is  removed  the  owner 


tion  of  fact,  32  C  501 

rule  of  title  to  center  of  highway  is  founded 
on  the  presumption  that  the  way  was  tak- 
en from  proprietors  with  other  land  adjoin- 
ing, 34  C  426 

applied  even  to  way  reserved  before  lands 

were  allotted,  34  C  426 

a  nuisance  by  erection  on  public  highway  need 
not  be  across  traveled  path,  35  C  316 

obstruction  rendering  highway  less  commodi- 
ous is  a  nuisance  at  common  law;  is  not 
mitigated  by  the  statute,  35  C  317 

deed  for  "sole  use  of  highway,"  conveys  fee 
while  so  used,  35  C  432 

town  may  remove  earth  from  one  point  to 
another  in  highway,  38  C  55 

this   right   is   paramount  to   right  of  ad- 
joining owner,  38  C  55 
-soil  is  presumptively  paid  for  on  original 


taking,  38  C  55 

right  of  city  to  grade  and  remove  soil ;  city 
may  enjoin  adjoining  owner  from  appro- 
priating the  surplus  dirt,  38  C  56 

extent  of  duty  resting  on  city,  as  to  highways 
and  bridges,  42  C  196 

if    duty    rests    on    railroad    company    the 

city  cannot  assume  any  liability,  42  C  197 

courts  will  not  interfere  with  selectmen  in  use 
of  discretion  in  making  highway  safe,  44  C 
527 

aliter,   if  object   is   to   promote   comfort, 

and  is  in  derogation  of  private  right,  44  C 
528 

selectmen  have  no  right  to  divert  water  from 
private  spring  to  trough  in  highway,  44  C 
527 

towns  and  cities  to  judge  of  the  necessity  of 
public  improvements,  47  C  314 

decision  is  final,  unless  reviewable  on  ap- 
peal, 47  C  314 

highways  are  public  easements,  52  C  252 


of  soil  is  restored  to  original  right,  52  C 
252 

from  the  character  of  the  use  of  a  right  of 
way  by  city  for  a  highway,  the  town  or  city 
should  be  the  sole  owner  of  the  right  ac- 
tually used  by  it,  54  C  295 

■ the  special  facts  showing  act  to  be  wan- 
ton or  unnecessary  must  appear  in  com- 
plaint, 54  C  521 

town  has  the  right  to  remove  obstructing 
trees  and  shrubbery,  55  C  99 

may  do  this  without  notice  to  owner,  55 

C  99 

suit  under  statute  for  placing  obstructions  in 
a  highway  is  a  civil  action  qui  tarn,  55  C 
399 

placing  such  obstructions  in  highway  is  a 

tort,  55  C  399 

and  under  statute  a  woman  who  acts  in 

concert  with  husband  in  placing  such  ob- 
structions is  guilty,  55  C  399 

highways  within  police  power  of  State  as  re- 
gards all  matters  of  public  travel,  65  C  432 

title  to  soil  is  prima  facie  in  abutters,  66  C 
330,  69  C  162,  74  C  485,  78  C  120,  79  C 
353,  80  C  288,  82  C  567 

this  includes  trees,  82  C  397 

interest  of  municipality  in,  67  C  214 

nature  of  public  right;  in  action  against 

town,  to  remove  cloud  on  title,  town  cannot 
justify  under  claim  of  highway,  78  C   116 

town  proper  defendant  to  action  by  one 

claiming  title  to  landing  place  in  public 
use,  77  C  444 

interest  of  State  in,  69  C  175,  70  C  621 

right  of  town  to  injunction  against  encroach- 
ment, 70  C  315 

power  of  Legislature  to  limit  control  of  town 
over,  70  C  390 

nature  of  highway;  rights  of  abutters,  72  C 
426,  78  C  118 

issues  involved  in  action  to  restrain  erection 
of  fence  in  highway  considered,  73  C  573 

dedication  held  to  be  within  issues,  73  C 

573 

right  of  public  to  use  bridge;  boys  in  swim- 
ming, 75  C  551 

remedy  of  abutting  owner  against  obstruction 
in  street  running  into  one  on  which  he  owns, 
79  C  359 

where  obstruction  not  in  front  of  prem- 
ises,  72   C  420 

municipal  officers  cannot  enter  on  abutting 
land  to  remove  nuisance  creating  defect,  80 
C291 

statute  forbidding  blocking  of  crossing  does 
not  apply  to  moving  trains,  82  C  1 

passenger  in  a  streetcar  is  a  traveler  on  the 
highway,  82  C  2 
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presumption  that  abutter  owns  to  middle  of 
highway  rebutted  if  it  appears  that  whole 
highway  was  granted  to  one  person,  82  C 
567,  94  C  435 

no  presumption  in  deed  bounding  on  private 
way  that  it  carries  fee  to  middle  of  high- 
way, 82  C  567 

acts  done  in  a  highway  may  be  a  trespass 
to  abutting  owner,  if  he  owns  the  fee,  or 
a  nuisance,  85  C  401 

maintenance  and  operation  of  street  railway 
does  not  necessarily  impose  additional 
servitude  on  highway,  85  C  402 

the  rule  is,   is  the  use  in  furtherance  of 

highway  use,  or  is  it  essentially  different 
and  independent,  85  C  402 

to  enjoin  erection  of  fence  at  highway  cross- 
ing, plaintiff  must  establish  existence  of 
highway  at  that  place,  85  C  595 

no  presumption  that  owner  of  tidewater  flats 
owns  to  middle  of  highway ;  owner  cannot 
reclaim  part  in  the  highway,  86  C  658 

private  corporation's  right  to  open  and  lay 
pipes  strictly  construed ;  is  not  exclusive 
unless  intent  clear,  87  C  189 

right  of  town  to  convey  part  of,  88  C  59 

abutter  ordinarily  owns  to  middle  of  road; 
town  liable  if  it  cuts  trees,  94  C  435 

town  does  not  represent  property  rights  of 
its  inhabitants  so  as  to  have  authority  to 
put  them  in  jeopardy  in  proceeding  to  dis- 
continue highway,  95  C  243 

rights  of  town  officers  to  remove  a  fish  house 
placed  within  limits  of  highway,  95  C  317 

right  of  individual,  specially  damaged,  to  en- 
join obstruction  of  highway,  106  C  475 

right  to  drain  surface  water  from  public  high- 
ways of  town  across  private  lands,  112  C 
568 

nature  of  special  injury  which  will  entitle  in- 
dividual to  injunction  against  obstruction, 
113  C  162 

■ where    plaintiffs    did    not    own    property 

abutting  on  sea  walk  and  injury  was  effect 
upon  rental  and  sales  value  of  property  and 
decrease  of  business,  held  not  sufficient  spe- 
cial injury  shown,  113  C  162 

owner  of  land  abutting  highway  presumed  to 
own  fee  to  center,  119  C  323 

any  person   using  highway  beyond   scope 

of  public  easement  commits  wrong  against 
owner  unless  he  acts  under  legislative  au- 
thority, 119  C  323 
-owner   holds   fee   subject  to   public  ease- 


ment and  to  such  control  as  Legislature 
may  exercise  under  police  power,  119  C 
323 

right  of  State  to  authorize  traffic  commission 
of  city  to  establish  taxi  stand  in  connection 
with  hotel  limiting  its  use  by  companies  des- 
ignated by  hotel,  119  C  323 

abutting  owner  is  owner  of  soil  to  middle  of 
highway  and  enjoys  full  privileges  of  own- 
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ership  provided  he  does  not  interfere  with 
easement  of  passage  by  public,  128  C  677 
abutting  owners  presumed  to  own  fee  of  land 
to  center  of  highway,  no  evidence  to  con- 
trary being  offered ;  retain  all  rights  not  in- 
compatible with  public  easement,  129  C  155 

§  10.  Particular  Rights  and  Remedies 

of  Abutters 
adjoining    owner    can    maintain    trespass    for 

acts  done  in  highway,  1  C  103,  11  C  81,  19 

C  187 

also  ejectment,  1  C  103 

wanton   injury  in  removing  obstructions  is  a 

trespass,  7  C  128 
adjoining     owner     may     maintain     ejectment 

against    one    inclosing    way    excepted    from 

plaintiff's  grant,   13   C  315 
whether  acts  done  in  highway  are  nuisances 

is  a  question  of  fact,  14  C  318 
test  is  whether  way  is  less  commodious, 

14  C  320,  35  C  317 

erection  of  wall  in  highway  is  not  per  se  a 
nuisance,  14  C  319 

fencing  in  and  planting  trees  on  highway  is  an 
adverse   possession,    19   C    190 

every  adjoining  owner  has  a  right  of  access 
to  highway,  21  C  360 

may  remove  fence  interfering  with   such 

access,  21  C  360 

right  of  director  of  funeral ;  occupation  of 
highway  by  carriages ;  assault.  26  C  589 

exclusive  right  to  herbage  in,  is  retained  by 
owner  of  land,  28  C  165 

Legislature    has    no    power    to    authorize 

public  depasturage  in,  in  derogation  of  pri- 
vate right  of  pasturage,  28  C  165 

setting  spring  guns  so  as  to  endanger  passers 
on  highway  is  a  nuisance,  31  C  486 

right  to  lay  horse  railroad  in,  is  not  a  new 
servitude,    32   C   580   , 

is  a  public  use  to  which  land  was  origi- 
nally liable,  32  C  580 

for  trespass  in  highway  plaintiff  must  prove 
unlawful  acts  other  than  entry,  36  C  172 

defendant  may  justify  under  the   general 

issue,  36  C  172 

act  of  surveyor's  servant  in  widening  high- 
way, assented  to,  is  surveyor's  act,  36  C  173 

highway  surveyors  and  street  commissioners ; 
"respondeat  superior"  inapplicable,  when,  38 
C  97 

superior    not    responsible    for    letting    off 

surplus  water  on  plaintiff's  land,  38  C  97 
-though  accumulation  be  caused  by  city's 


acts,  38  C  96 

injunction  lies  to  prevent  town  from  encroach- 
ing upon  private  property  adjoining  high- 
way, 54  C  74 

when  acting  within  statute  de  draining,  town 
is  not  liable  for  damage  to  adjoining  land 
by  the  water  turned  upon  it,  54  C  521 


unless  it  appears  that  the  work  was  done 

in  such  a  way  as  to  do  unnecessary  damage, 
54  C  521 

mandamus  will  not  lie  against  selectmen  to 
compel  removal  of  obstruction  at  the  in- 
stance of  a  private  person,  unless  specially 
injured,  56  C  81 

obstructions  in  an  unused  public  way  which 
is  the  only  means  of  reaching  plaintiff's 
farm  held  not  a  special  injury  to  him,  56  C 
82 

his   right   to   use  being  only  that  of  the 

public  and  his  injury  as  such,  56  C  82 

railroad  company  abutting  highway  has  same 
right  as  abutting  proprietor  in  the  use  of 
a  portion  of  highway  in  construction  work, 
59  C  420 

use  for  convenience  in  constructing  build- 
ings must  not  be  unnecessarily  or  unreason- 
ably prolonged,  59  C  421 
-but  such  an  offense  is  against  the  ease- 


ment of  the  public;  may  be  a  nuisance  but 
not  a  trespass,  59  C  421 

persons  occupying  a  portion  of  sidewalk  for 
entrance  for  more  than  twenty  years  with- 
out objection  acquire  no  right  by  such  occu- 
pation, 61  C  524 

adjoining  owner  may  recover  value  of  side- 
walk destroyed  by  change  of  grade,  62  C 
456,  63  C  426 

when  town  changes  grade  without  notice,  ad- 
joining owner  may  have  action  at  law,  63  C 
426 

statute  as  to  keeping  watercourses  clear  not 
applicable  to  drain  for  surface  water,  64  C 
367 

town  not  liable  for  failure  to  keep  open  sluice- 
way or  culvert  which  drains  surface  water, 
64  C  367 

interest  of  street  railway  in  street,  68  C  475, 
69  C  155 

where  construction  unauthorized,  abutter 

may  have  trespass,  69  C  146 
-where    compensation    not    made,    he    may 


enjoin  construction  when,  70  C  616 

rights  of  abutting  owner  not  common  to  pub- 
lic,  72  C  427 

liability  for  repairs  affecting  flow  of  surface 
water,  73  C  33,  348,  416,  81  C  389 

no  liability  at  common  law  on  city  for  inci- 
dental damage  to  adjoining  owners  due  to 
change  of  grade  of  highway,  73  C  37 

right  to  access  for  carriage,  etc.,  73  C  202 

town  cannot  construct  drain  on  abutting  land 
or  discharge  collected  drainage  there,  73  C 
528,  74  C  321,  79  C  91 

liability  of  town  to  abutter  for  damages  for 
change  of  grade  in  highway  not  affected  by 
Good  Roads  Act,  75  C  191 

damage  to  abutter  by  temporary  construction 
of  railroad ;  continuing  trespass ;  Statute  of 
Limitations,  76  C  311 
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highways  not  to  be  drained  into  private  lands 
where  it  can  be  avoided  at  moderate  ex- 
pense, 79  C  91 

curb  and  sidewalk  built  by  abutter  in  front  of 
his  premises,  under  authority  of  city,  not 
an  obstruction,  80  C  525 

construction  of  sidewalk  held  not  encroach- 
ment on  highway,  80  C  525 

preference  of  abutter  to  outlook  on  unim- 
proved highway  not  a  right  attached  to  his 
property,  80  C  525 

complaint  alleging  damage  to  adjoining  prop- 
erty by  surface  water  collected  in  excava- 
tions made  while  repairing  highway  demur- 
rable unless  alleging  wantonly  and  mali- 
ciously done  by  city,  81  C  389 

damages  allowed  for  injury  to  trees  in  high- 
way through  negligence  of  gas  company, 
82  C  394 

not  for  injury  incidental  to  use  of  fran- 
chise by  company,  82  C  394 

abutter  has  right  to  show  that  location  of 
street  railway  will  cause  him  special  dam- 
age, 84  C  40,  450 

abutter  not  guilty  of  laches  if  he  protests  as 
soon  as  it  is  apparent  the  town  will  en- 
croach on  his  property,  84  C  647 

abutter's  easement  of  access,  85  C  366 

maintenance  and  operation  of  a  street  railway 
without  authority,  or  in  excess  of  authority, 
is  a  trespass  against  abutting  owners  who 
own  fee  in  the  highway,  85  C  401 

right  of  access  must  not  be  so  exercised  that 
it  makes  highway  unsafe,  86  C  658 

right  of  access  to  highway  is  a  property  right 
appurtenant  to  the  land  whether  title  ex- 
tends to  middle  or  not,  86  C  659 

telephone  company  has  right  to  operate  in 
highway  but  must  pay  damages  to  abutting 
owner  unless  he  gives  his  consent,  90  C  179 

trespass  can  be  maintained  against  telephone 
company  for  poles  erected  without  abutter's 
consent,  92  C  633 

if  a  public  official  destroys  trees,  in  abuse  of 
his  discretion,  he  cannot  plead  governmental 
immunity,  94  C  435 

abutters  cannot  enjoin  assessment  because  of 
illegal  procedure  or  unconstitutionality  of 
charter  provisions,  where  there  is  adequate 
remedy  at  law,  94  C  510 

law  providing  that  flooding  of  highway  to 
make  a  power  plant  is  not  a  nuisance  does 
not  affect  rights  of  abutters  in  highway,  95 
C  89  ♦ 

abutters  possess  peculiar  rights  in  addition  to 
those  in  common  with  general  public  and 
may  protect  them  by  private  action,  96  C 
709 

trespass    lies    against    persons    unlawfully 

plowing  up  and  seeding  highway,  96  C  709 

rights    where   highway    passing    premises 

is  partially  or  wholly  vacated  so  as  to  de- 
stroy access  to  other  highways,  96  C  714 
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excavator  for  highway  sewer  bound  to  use 
reasonable  care  to  protect  abutting  owner, 
99  C43 

right  of  abutting  owner  to  maintain  action 
where  he  sustains  special  and  peculiar  in- 
jury from  highway  obstruction,   104  C  389 

abutting  owner  has  action  at  law  where  city 
takes  no  steps  under  statute  to  ascertain 
damages  from  change  of  grade  of  highway, 
104  C  452 

the  General  Assembly  or  an  authorized  mu- 
nicipality may  permit  a  bridge  over  a  high- 
way by  an  abutting  owner,  104  C  610 

but    such    permits    are    revocable    when 

public    need    arises    and    prescriptive    right 
cannot  arise,  104  C  610 

what    are    regarded    as    minor    encroach- 
ments  which   are   permitted  to   an   abutter, 
104  C  610 
-cannot   acquire  prescriptive  right,   104   C 


610 

abutter's  easement  of  light,  air  and  view,  104 
C  610 

one  owning  land  on  both  sides  of  city  street 
has  no  right  to  erect  conveyor  to  carry 
goods  across  it  above  the  surface,  104  C 
632 

such  conveyor  is  within  provision  of  char- 
ter giving  city  authorities  control  over  "ob- 
structions," "bridges"  and  "nuisances,"  104 
C  632 

■ board  of  aldermen  may  grant  permission 


to   erect   such   bridge   under  certain   condi- 
tion, 104  C  632 
-public  interest  by  which  every  legitimate 


manufacturing  concern  is  affected  to  be  con- 
sidered,   104   C  632 

■ reasonableness  of  structure,  how  deter- 
mined, 104  C  632 

what  constitutes  reasonable  exercise  of  power 
to  grant  permission  to  erect  structure  over 
highway,  104  C  632 

ornamental  grass  plot  between  curb  and  side- 
walk :  abutting  owner  may  maintain  rea- 
sonable guards  or  barriers,  108  C  63 

injury  from  obstruction  in  highway  not  in 
front  of  premises  of  abutter  not  such  special 
damage  as  entitles  him  to  redress,  109  C 
151 

injury  to  right  of  access  restricted  to  that 

portion    of    highway,    and    if    closing    else- 
where  does   not   affect   right,   no   recovery, 
109  C  151 
-effect  is  merely  to  leave  premises  in  cul 


de  sac,  109  C  151 
no  right  of  action  by  landowner  for  highway 
changes   resulting   merely  in   rendering  ac- 
cess to  land  more  inconvenient,   110  C  664 

changes  in  highway  held  not  to  have  con- 
stituted practical  discontinuance  of  highway 
entitling  owner  to  reimbursement,  110  C 
664 
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right  of  lot  owners  in  tract  laid  out  with 
streets  and  lots  to  have  highways  kept  open ; 
limitations  of  right,   112  C  28 

road  cannot  be  curtailed  in  width  by  encroach- 
ment of  abutting  owners  without  unmistak- 
able evidence  of  abandonment  by  town,  112 
C340 

boulevard  appearing  on  development  map  was 
used  by  lot  owners  as  a  promenade  and  to 
park  cars;  held  they  were  entitled  to  in- 
junction to  prevent  its  obstruction,  114  C 
642 

right  of  owner  of  adjoining  property  to  use 
binding  board  to  keep  tar  walk  in  place,  116 
C  144 

plaintiff's  claim  for  injunction  on  ground  that 
defendant  borough  accumulated  and  dis- 
charged water  from  highway  in  yard  of  her 
dwelling-house  denied,  120  C  548 

damage   caused   by   surface   water   which 

defendant   was  trying  to  abate,   120  C  548 

and    construction     of     drain   and     catch- 


basin  on  plaintiff's  land  was  with  her  per- 
mission,  120  C  548 
one  of  privileges  of  abutting  owner  is  that  of 
setting  out  shade  trees  along  highway,   128 
C674 

§  11.  Maintenance,    Repair   and   Alteration 

when  towns  are  liable  to  maintain  bridges  on 

turnpike  roads,  4  D  198,  1  C  1 
agent  for  repair  of  road  not  personally  liable 

for  expense  of  repair,  3  C  564 

common   council   held  not   empowered   under 

law   de    sidewalks,    to   order   railing   to   be 

erected,  5  C  195 
complaint  will  not  lie  by  state's  attorney  for 

neglect  to  rebuild  ancient  bridge,  9  C  36 
power  of  Norwich  surveyor  of  streets  derived 

from  bv-laws  and  embraces  sidewalks,  19  C 

262 

sidewalks  are  included  in  authority  to  make 
and  maintain  highways,   19  C  263 

quaere,  as  to  whether  city  is  bound  to  con- 
struct sidewalks,  30  C  121 

town's  powers  are  commensurate  with  its  duty, 
38  C  53 

right  of  city  to  grade  and  remove  soil,  38  C 
55 

bridge  held  not  to  include  embankments  nec- 
essary for  access  to  it,  and  each  town  to 
make  the  embankment  on  its  own  side,  44  C 
25 

if  highway  work  improperly  or  negligently 
done,  thereby  causing  damage  to  others, 
town  liable,  45  C  550 

towns    and    cities    practically    own    land    for 

highway  purposes.  47  C  314 
if  so  used  with  regard  to  private  rights 

there  is  no  liability.  47  C  314 
but   town   is   liable   for   work   improperly 


or  negligently  done,  47  C  314 
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duty  of  town  to  keep  in  repair  highway  by 
dedication  over  an  embankment  of  dam,  50 
C261 

but  can  exercise  discretion  as  to  manner 

of  repairs,  50  C  262 
-can    substitute    bridge    for    embankment 


had  ten  years  previously  constructed   such 
a  walk,  61  C  526 
-or   that   such   former   walk  was   in  good 


where  no  injury  is  done  to  the  mill  privi- 
lege, 50  C  262 
proper    condition    in    which    road    should    be 
kept  depends  largely  on  amount  of  travel, 

50  C  596 

■ also  locality,   ability  of  town,  etc.,  50   C 

596 

clause  in  charter  of  water  company  de  alter- 
ation of  highways  construed ;  must  make 
alterations,  if  obstructions  are  caused,  51  C 
140 

and  such  alterations  are  not  discretionary, 

51  C  140 

water  company  building  dam  bound  to  pro- 
tect highways  against  ordinary  freshets,  51 
C  141 

aliter   against   extraordinary   freshets,   51 

C  142 

duty  of  maintaining,  requires  town  to  dispose 
of  surface  water  on,  54  C  519 

and  town  is  liable  only  where  wanton  or 

unnecessary  damage  is  done,  or  where  dam- 
age  results   from  negligence,   54  C   520 

what  delay  in  repairing  is  culpable,  55  C  357 

selectmen  may  use  sound  discretion  as  to  re- 
pairs, 56  C  82 

repair  of  road  but  little  used  delayed  un- 
til spring,  held  on  facts  to  be  a  proper  use 
of  surface  water  on,  54  C  519 

party  bound  to  maintain,  is  the  proper  party 
to  enjoin  for  obstruction  of  highway,  56 
C  395 

city  must  first  construct  and  grade  street  its 
entire  width  before  ordering  adjoining  pro- 
prietors to  build  sidewalks,  57  C  8,  62  C 
345 

rule  held  to  apply  to  needed   repairs  on 

sea  wall  intended  as  a  foundation  for  side- 
walk, 57  C  8 

ownership  of  flats  below  high-water  mark, 
though  limited  de  wharfing,  is  sufficient  ba- 
sis for  order  to  construct  sidewalk,  57  C  9 

order  of  borough  to  adjoining  owner  to  con- 
form sidewalk  to  grade  of  street,  held  suffi- 
ciently definite,   57   C  71 

on  failure  to  comply  the  borough  held  au- 
thorized to  do  the  work,  57  C  72 
-borough   so  doing  is   not  answerable  for 


inevitable    consequences    to    owner's    prop- 
erty, 57  C  72 

town  liable  in  qui  tarn  action  for  neglect  of 
selectmen  to  erect  guideposts,  57  C  346 

borough  changed  grade  and  ordered  plain- 
tiffs to  construct  concrete  sidewalk;  wheth- 
er plaintiffs  should  build  at  their  own  ex- 
pense is  not  affected  by  fact  that  plaintiffs 


condition,  61   C  527 
duty  of  city  to  grade  entire  width  of  street, 

62  C  345 
cannot  require  adjacent  owners  to  grade 

sidewalk  to  level  of  street,  62  C  345 
-though  city  charter  provides  for  "laying,' 


"neglect   of   making,"   "raising,"   "grading," 
etc.,  62  C  345 

selectmen,  in  repairing,  are  agents  of  the 
town,  64  C   100 

statute  imposing  on  counties  duty  to  maintain 
bridges,  construed ;  obligations  as  to  ap- 
proaches held  to  rest  on  town,  64  C  568 

amendment  to  effect  that  "bridge"   shall 

include   approaches   held  prospective,   68   C 
24 

statute  de  guideposts ;  "necessity  or  conven- 
ience" of  place  a  question  of  fact,  66  C 
55 

neither  municipality,  nor  court  on  appeal,  can 
permit  street  to  be  narrowed  beyond  statu- 
tory limits  by  construction  of  street  rail- 
way, 67  C  197 

order  for  repairs  from  county  commissioners ; 
whether  highway  is  in  sufficient  repair  a 
question  of  fact ;  power  to  order  macadam ; 
evidence  of  condition  of  other  roads,  67  C 
533 

State  may  impose  duty  on  any  agency ;  high- 
way district  composed  of  several  towns,  to 
free  tollbridge ;  determining  towns  benefited 
and  proportioning  benefits ;  submission  of 
estimates  for  ensuing  year,  68  C  132 

mandamus  to  compel  town  to  pay  order 

of  commissioners ;  parties,  68  C   132 

where  selectmen  of  several  towns  constitute  a 
board  to  maintain  a  bridge,  towns  not  li- 
able for  expense  of  securing  additional  leg- 
islation, 70  C   18 

in  a  proceeding  to  compel  town  to  repair  cer- 
tain of  its  roads,  question  whether  such 
roads  are  highways  may  be  raised,  70  C  99 

right  of  municipality  to  action  for  removal  of 
obstruction,  70  C  315,  78  C  117 

to   destroy   obstruction ;   building   delayed 

in  being  moved  through  streets,  73  C  125 

county  cannot  escape  liability  to  pay  for  re- 
pair of  roads  because  its  treasury  is  empty, 
70   C  435 

power  of  municipality  over  telephone  and  oth- 
er wires  in  street;  railroad  commission's 
powers ;  ordering  them  underground ;  offi- 
cers are  agents  of  State,  71  C  381,  657,  80 
C623 

duty  of  municipality  where  excavations  made 
to  lay  pipes,   71   C  666 

issues  involved  in  action  to  restrain  erection 
of  fence  in  highway  considered.  73  C  573 

dedication  held  to  be  within  issues,  73  C 


573 
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ordinance  compelling  landowner  to  repair  side- 
walk construed  and  upheld,  74  C  57 

order  as  to,  indefinite  in  time,  upheld  un- 
der ordinance,  74  C  57 

policy  of  State  has  imposed  duty  to  repair 
on  municipality,  74  C  360,  75  C  694,  80  C 
623 

Good  Roads  Act  does  not  affect  town's  liabil- 
ity for  special  damages  for  change  of  grade, 

75  C  192,  80  C  378 

freshet  water  covering  highway  not  a  want 
of  "repair"  or  an  "encroachment"  under 
statute  and  the  elevated  construction  re- 
quired was  not  a  "repair"  of  highway,  75  C 
271 

power  of  State  to  compel  property  owners  to 
build  sidewalks,  make  repairs,  etc.,  75  C 
451 

Legislature  may  provide  that  abutting  own- 
er clean  walk ;  by-law  de  upheld,  76  C  97 

sidewalk  may  be  treated  apart  from  highway, 

76  C  105 

discretion  as  to  mode  of  repairing,  79  C  94 

awarding  contract  under  Good  Roads  Act ; 
right  of  selectmen  to  do  work ;  voluntary 
performance  of  work  without  contract,  80 
C  378 

in  repairing  a  highway  a  municipality  is  do- 
ing a  public  duty,  81  C  389 

under  Good  Roads  Act,  selectmen  cannot 
waive  requirements  of  statute,  81  C  615 

under  Good  Roads  Act,  one  who  does  not  give 
bond  or  has  no  contract  cannot  recover  for 
work  done,  nor  can  his  creditors,  81  C  615 

third  party  may  assume  part  of  expense ;  not 
so  if,  in  consideration  therefor,  town  agrees 
to  discharge  a  burden  resting  upon  the 
third  party,  81  C  615 

under  Good  Roads  Act,  town  liable  only  for 
work  that  act  empowers,  81  C  615 

a  street  railway  must  relay  rails  to  conform 
to  a  new  grade,  81  C  620 

municipality  can  change  grade  proposed  by  a 
street  railway  company,  for  latter's  grant 
to  use  the  highway  is  not  absolute,  81  C 
645 

cemetery  association  must  pay  for  laying  side- 
walk, 83  C  204 

under  Good  Roads  Act,  work  is  still  that  of 
the  town,  which  is  responsible  for  acts  of 
the   contractor,   86   C   486 

does   not   affect    town's    relation   towards 

improvements,  86  C  486 

exclusive  right  to  open  a  highway  for  pipes 
must  be  given  in  express  terms,  87  C  183 

possibility  of  injury  to  water  pipes  of  an  old- 
er company  already  laid  is  no  ground  for  in- 
junction against  laying  other  pipes  by  later 
company,  87  C  183 

town  held  liable  for  cost  of  a  retaining  wall 
whether  a  written  contract  to  pay  for  it  was 
valid  or  not,  87  C  261 
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requirements  as  to  contracts  under  Good 
Roads  Act ;  waiver  by  town,  87  C  261 

obligation  to  build  and  maintain  a  bridge  im- 
plies right  and  power  to  build  it,  88  C  471 

statutory  liability  to  pay  portion  of  expense 
of  highway  change  made  by  railroad  or 
order  of  a  commission,  91  C  472 

purpose  of  State,  assuming  the  maintenance  of 
trunk  roads,  held  to  relieve  towns  of  bur- 
den where  roads  were  of  interstate  char- 
acter, 94  C  227 

no  right  to  remove  shade  trees  unless  neces- 
sary for  public  travel,  94  C  435 

maintenance  and  regulation  is  exercise  of  po- 
lice power,  95  C  29 

statute  de  alteration,  relocation  or  abandon- 
ment of  a  highway  because  of  a  darn  flood- 
ing it,  95  C  88 

street  commissioners  of  Hartford  get  their 
power  from  the  State,  act  as  agents  of  the 
State ;  their  vote  determines  the  work,  not 
the  vote  of  the  common  council,  96  C  142 

town  is  under  duty  to  maintain  roadway  of 
bridges  over  railroad  although  railroad  is 
obliged  to  maintain  superstructure  of  bridge, 
100  C  434 

duty  of  repair  as  between  city  and  town  of 
Stamford,   100  C  434 

policy  of  State  to  impose  upon  towns  the  duty 
of  repair,  100  C  438,  103  C  197 

liability  of  municipality  under  grant  of  sole 
authority  over  highways,  104  C  610 

highway  commissioner  may  file  petition  with 
public  utilities  commission  for  elimination 
of  grade  crossing  alleging  dangerous  con- 
dition to  exist  upon  highway,  113  C  494 

ordinarily  town  in  constructing  and  repairing 
highways  and  bridges  is  engaged  in  gov- 
ernmental act,  120  C  140 

but  where  town  built  road  as  a  contractor 

with  the  State,  jury  could  find  that  it  made 
contract  for  its  special  corporate  and  pe- 
cuniary profit  and  therefore  could  not  claim 
immunity,  120  C  140 

establishment  and  maintenance  of  public  high- 
way is  function  of  state,  126  C  560 

it  may  impose  this  duty  on  any  agency  it 

chooses ;   since   1860  burden  of  maintaining 
highways  on  towns  with  certain  exceptions, 
126  C  560 
-turnpike  companies,  railroads,  street  rail- 


ways,   highway    or    bridge    district,    special 
boards  or  commissions,   126  C  561 

§  12.  Liability    for    Defects    and    Obstruc- 
tions 

§  13.  In  General;  Extent  of  Care  Re- 
quired 
town   is  not  liable  for  consequential   damage 

from  construction  of  highway.  17  C  479 
only  liable  when  guilty  of  negligence,  27 

C  167,  39  C  227 
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party  bound  to  repair  bridges  not  liable  for 
injury  if  he  uses  reasonable  care,  24  C  139, 
27  C  300 

patrolling  four  times  daily  is  reasonable 

care,  24  C  139 

whether  highway  is  defective  is  generally  a 
question  of  fact,  37  C  418 

a  reasonable  supervision  is  involved  in  a  duty 
to  repair,  40  C  377 

runaway  horse  injured  by  defective  railing; 
not  conclusive  against  plaintiff  that  fright 
to  horses  occurred  on  owner's  premises,  43 
C  153 

or  that  he  had  ceased  to  be  traveler   in 

fact,  43  C  154 

whether  town  has  done  all  necessary  to  make 
roads  safe,  is  question  of  fact,  46  C  218 

duty  of  towns  to  anticipate  only  a  reasonable, 
prudent  use  of  bridge,  47  C  73 

not  liable  for  injury  resulting  from   im- 
proper use,  47  C  74 
-evidence  is  admissible  to  rebut  opinion  of 


witness  that  load  was  a  proper  one,  47  C 

75 

smart  money  is  recoverable  only  in  case  of 
wanton  or  malicious  conduct  or  neglect,  48 
C  473 

question  of  reasonable  care,  or  negligence,  is 
for  the  jury,  49  C  137 

negligence  of  town  or  city,  to  make  it  liable 
for  injury,  must  be  such  as  would  have 
made  it  liable  to  indictment,  50  C  545 

the  law  will  not  infer  liability  from  mere  fact 
of  danger,  50  C  546 

railroad  bridge  over  highway  should  be  of 
such  height  as  to  accommodate  public  travel 
reasonably,  54  C   589 

town  owes  more  care  to  road  used  much  than 
to  one  used  little,  55  C  357 

but  it  is  the  town's  duty  to  keep  each  in 

a  reasonable  condition  of  safety,  55  C  358 

duty  of  town  to  keep  roads  in  proper  con- 
dition for  travel  at  all  times,  58  C  50 

duty  of  towns  to  keep  roads  reasonably  safe 
for  travel  by  night  and  by  day,  62  C  11 

public  have  a  right  to  presume  they  are 

so,  62  C  11 

duty  of  town  to  keep  its  highways  in  repair 
is  a  question  of  law ;  whether  duty  has 
been  performed  in  a  particular  case  is  a 
question  of  fact,  63  C  153 

loss  of  wife's  services  and  expense  of  care  due 
to  her  injury  is  not  injury  to  husband's 
"person  or  property"  within  statute ;  action 
held  to  be  on  statute,  66  C  360 

maintenance  of  drawbridge  over  navigable 
river  a  governmental  duty ;  no  liability  to 
an  individual  for  negligence  in  construction 
or  operation  of  draw  attaches  to  municipal 
corporation  unless  imposed  by  statute,  69  C 
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highway  must  be  kept  in  reasonably  safe  con- 
dition;  what  constitutes  this,  72  C  671,  75  C 
288,  78  C  394,  80  C  291,  82  C  527 

duty  of  city  to  keep  sidewalk  in  good  condi- 
tion is  not  that  of  insurer,  78  C  396,  79  C 
44,  92  C  365 

care  required  in  case  of  crosswalk,  79  C  659 

person    voluntarily    departing    from    traveled 

path    for    purpose    not    connected    with    his 

passage  over  highway  cannot  recover  from 

city  for  injury,  80  C  154 

extent  of  duty ;  no  right  to  enter  private  prop- 

ertv  to  abate  cause  of  defects  in  highwav, 

80  C  291 
legislation   as   to   construction   and   repair   of 

highways  and  bridges  in  general,  81  C  65 
useful  and  necessary  obstruction  in  a  highway 

must  also  be  reasonable  with  reference  to 

public  rights,  82  C  527 
tenant  clearing  sidewalk  in  front  of  premises 

and  falling  on  ice  from  drip  of  eaves  is  not 

a  traveler,  88  C  151 

city  not  bound  to  provide  in  advance  against 
unexpected  dangers  from  defect  in  a  side- 
walk caused  by  negligence  of  its  licensee,  92 
C365 

duty  where  city  issues  permit  for  excavation 
in  or  near  sidewalk,  92  C  365 

whether  the  city  is  liable  for  a  slight  defect 
in  the  sidewalk  is  for  the  jury,  92  C  365 

city  is  not  an  insurer  of  travelers  on  its  high- 
ways ;  must  use  reasonable  care,  92  C  365 

streets  and  sidewalks  need  be  kept  only  rea- 
sonably safe,  93  C  622 

this  depends  on  location,  extent,  character 

of  use,  practicability  and  efficiency  of  reme- 
dial measures,  the  emergency  and  expendi- 
ture involved,  phvsical  resources  of  the  city, 
93  C  622 

not  liable  for  adoption  of  defective  highway 
plans ;  limit  of  doctrine,  94  C  533,  95  C 
575 

nature  of  liability  for  defect  in  highway,  94  C 
694 

duty  to  maintain  highways  in  reasonably  safe 
condition  for  travel  and  to  anticipate  events 
naturally  to  be  expected,  104  C  83 

conditions  necessary  for  recovery  for  injury 
due  to  defect,  104  C  83 

extent  of  care  required,  104  C  83 

injury  due  to  defect  and  wrongful  act  of 


another  not  in  statute,  104  C  83 
-injury  due  to  defect  and  accident  usually 


is,  104  C  83 

defective  highwav  defined,  105  C  356,  106  C 
61 

modern  automobile  traffic  as  bearing  on  ques- 
tion of  defects  in  highway,   105   C  363 

town's  duty  to  make  highways  reasonably 
safe  is  not  absolute,  but  merely  to  use  rea- 
sonable care  to  that  end,  105  C  447 
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duty  de  supervision  and  maintenance  of  cross- 
walks less  than  in  case  of  sidewalks,  105 
C  447 

city  not  an  insurer  but  bound  to  use  reason- 
able care  to  keep  sidewalks  reasonably  safe, 
108  C  553 

extent  of  sidewalks  and  difficult  climatic 

conditions  to  be  regarded,  especially  in  win- 
ter, 108  C  553 

court  in  charge  did  not  fail  to  distinguish  ac- 
tion from  ordinary  one  for  negligence,  109 
C   324 

speaking  of  default  by  city  as  negligence 

not  improper,  109  C  326 

temporary  injunction  restraining  city  from 
doing  anything  to  wall  not  justification  for 
failure  to  put  it  in  safe  condition,  109  C  662 

town  not  an  insurer  against  accidents  occur- 
ring on  its  highways ;  must  use  reasonable 
care  to  make  them  safe,  113  C  181 

not  duty  of  city  to  make  highways  reasonably 
safe,  but  to  use  reasonable  care  to  make 
them  reasonably  safe,   116  C  144,  205,  307 

city  not  required  to  exercise  same  degree  of 
care  of  its  crosswalks  as  of  a  sidewalk, 
116  C205 

duty  of  city  is  not  to  exercise  reasonable  care 
to  make  streets  entirely  safe  but  only  to 
make  them  reasonably  safe,  116  C  565 

where  charge  of  court  states  necessary  ele- 
ments of  recovery,  failure  to  characterize 
action  as  under  statute  nil  sig.,  116  C  565 

charge  failing  to  explain  elements  to  be 

considered  in  determining  whether  city  used 
reasonable  care  held  inadequate,  116  C  565 

right  of  trial  court  on  its  own  motion  to  view 
premises,  117  C  67 

city  must  use  reasonable  care  to  protect  trav- 
elers against  negligence  of  licensees  by  rea- 
sonable supervision,  118  C  463 

State  or  municipality  charged  with  mainte- 
nance, not  liable  for  injuries  caused  by  de- 
fects except  as  provided  by  statute,  121  C 
474 

statutory  action  for  injuries  on  state  highway 
against  State  through  highway  commission- 
er is  not  for  negligence  but  for  breach  of 
statutory  duty,  121   C  611 

in  general  the  limit  of  duty  imposed  on  those 
in  control  of  highways  falls  far  short  of 
making  them  absolutely  safe  under  all  cir- 
cumstances, 121   C  611 

survival  of  action  for  death  caused  by  defec- 
tive fence  on  bridge,  122  C  80 

municipality  not  insurer  against  accidents  on 
highways ;  duty  only  to  use  reasonable  care 
to  make  and  keep  them  in  reasonably  safe 
condition,  124  C  283 

question  whether  highway  defective  is  gener- 
ally one  of  fact,  124  C  283 

but    determination    whether     facts    found 

warrant  conclusion  reached  therefrom  open 
on  appeal,  124  C  283 
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approximate  definition  of  defect  in  highway 
which  will  render  municipality  liable,  124  C 
284 

proper  considerations  in  determining  whether 
town  has  fulfilled  statutory  duty,  125  C  51 

whenever  a  condition  upon  a  highway  makes 
it  defective  there  is  a  remedy  under  statute ; 
where  condition  not  due  to  any  positive 
act  of  municipality  statute  affords  exclusive 
remedy,  whether  or  not  defect  is  nuisance, 
126  C  402 

law  and  cases  dealing  with  right  to  recover 
for  injuries  caused  by  defect  in  highway, 
reviewed,   126  C  404-410 

in  determining  whether  road  is  reasonably 
safe,  guiding  principles  include  size  of  prob- 
lem facing  town,  its  tax  revenue,  amount 
spent  on  roads,  and  location  and  character 
of  road   in  question,   128  C  268 

mischance  of  highway  traffic  which  munici- 
pality bound  to  anticiate  is  skidding  of  au- 
tomobiles on  streets  made  slippery  by  snow, 
129  C  699 

§  14.  Liability  of  State  and  Municipali- 
ties Generally;  Duty  to  Repair 

towns  are  liable  to  persons  injured  by  de- 
ficiency of  their  bridges,  1  R  270,  448,  2  R 
213,  436 

obligation  to  repair  is  purely  statutory,  17  C 
478,  31  C  214 

on  repeal  of  charter  of  turnpike  company  town 
must  maintain  road  as  a  highway,  18  C  32 

towns  held  jointly  liable  for  injury  in  con- 
sequence of  insufficient  railing  of  bridge 
erected  and  maintained  at  their  joint  ex- 
pense, 26  C  578 

town  and  turnpike  company  not  both  liable 
to  maintain  same  road,  27  C  48 

liability,  where  excavation  is  made  by  street 
commissioner,  30  C  549 

dedication ;  acceptance  by  public ;  obligation 
to  repair  held,  on  facts,  to  be  upon  town 
rather  than  city,  31   C  322 

town  instead  of  borough  held  liable,  under 
circumstances,  40  C  206 

municipality  is  liable  for  injuries  only  by 
force  of  statute,  50  C  537 

no      distinction      between      municipalities 

proper,  and  towns  and  counties  in  New  Eng- 
land, 50  C  537 

city  is  exempt  from  liability  as  to  its  streets 
arising  out  of  necessities  of  business,  50  C 
540 

how  special  duties  of  cities  de  streets  affect 
liability  for  injury  from  defects,  50  C  542 

additional  burdens  may  be  imposed  upon 
towns  in  some  cases  from  the  presence  of 
railroad,  54  C  591 

duty  of  town  to  keep  roads  in  proper  con- 
dition for  travel  at  all  times,  58  C  50 

and   to   make   and   keep   open    sluiceway 

when  same  is  necessary,  58  C  51 
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duty  of  towns  to  keep  roads  reasonably  safe 
for  travel  by  night  and  by  day,  62  C  11 

public  have  a  right  to  presume  they  are 

so,  62  C  11 

where  a  drawbridge  over  navigable  waters 
constitutes  part  of  highway,  town  must  pro- 
vide proper  person  to  take  charge  of  and 
open  it  for  vessels  to  pass  through,  62  C 
576,  63  C  591,  594 

if   a  vessel   is    damaged  by   neglect   of  a 

town  it  constitutes  a  maritime  tort,  62  C  577 

town  liable  for  negligence  of  its  selectmen  and 
town  agent  in  operating  a  drawbridge  con- 
stituting part  of  highway,  63  C  593 

if    voluntarily    operating    the    draw    and 

appointing  a  draw-tender  for  that  purpose, 
63  C  593 

statute  as  to  liability  of  borough  where  town 
has  paid  over  highway  money  to  it  con- 
strued and  applied.  65  C  310 

nature  of  town's  liability ;  only  liable  under 
statute,  which  is  penal,  66  C  360,  71  C  686, 
75  C  291,  695,  81  C  66,  84  C  657 

only  liable  to  people   using  highway  for 

travel,  81  C  393 

defect  in  plan  of  construction  as  basis  for  li- 
ability, 69  C  342,  81  C  66 

use  of  steps  in  sidewalk ;  discretion  of  munici- 
pality ;  liability  where  no  vote  appears  au- 
thorizing construction,  69  C  342 

no  liability-  rests  on  owner  of  fee  where 

city  builds  and  maintains  sidewalk ;  suc- 
cession of  city  to  borough,  69  C  354 

maintenance  of  drawbridge  over  navigable 
river  a  governmental  duty ;  no  liability  to 
an  individual  for  negligence  in  construction 
or  operation  of  draw  attaches  to  municipal 
corporation  unless  imposed  by  statute,  69  C 
644 

maintenance  of  highways  in  safe  condition 
for  travel  is  governmental  duty ;  no  liability 
for  incidental  injury  except  bv  statute,  71  C 
686,  74  C  571,  75  C  694,  80  C  291 

policy  of  State  has  imposed  duty  to  repair  on 
municipality,  74  C  360.  75  C  694 

whether  highway  formally  laid  out  or  dedi- 
cated makes  no  difference  in  duty  to  repair, 
74  C  360 

no  common-law  duty  to  repair  rests  on  mu- 
nicipality, 74  C  568,  75  C  696,  89  C  24 

duty  to  repair  on  towns ;  history  of  excep- 
tion where  duty  belongs  to  some  particular 
person,  75  C  695 

city  must  use  reasonable  care  to  keep  streets 
reasonably  safe,  82  C  527 

in  view  of  proper  use  and  events  natural- 
ly incident  to  that  use,  82  C  530 

useful  and  necessary  obstruction  must  still  be 
reasonable  as  regards  public  travel,  82  C 
527 

city  liable  for  unnecessarily  and  carelessly  ob- 
structing highway   irrespective  of  the  stat- 


ute ;  planks  left  in  the  street ;  concurrent 
negligence  of  another,  84  C  345 

acceptance  of  a  city  charter  imposing  gov- 
ernmental duties  does  not  create  liability 
for  negligence  in  their  performance,  85  C 
128 

contractual  duty  assumed  by  a  city  when  it 
accepts  its  charter  is  no  greater  than  statu- 
tory, 85  C  693 

if   an    accident    is    due   to   depression   in 

sidewalk  caused  by  digging  for  a  sewer,  un- 
der city  license,  real  question  is  under  the 
statute,  85  C  693 

town  is  liable  for  injury  committed  by  a  con- 
tractor in  highwav  improvements,  86  C 
486 

each  town  must  keep  the  highways  within  its 
limits  in  repair;  subject  to  damages  if  it 
does  not,  89  C  24 

purpose  and  effect  of  legislation  placing  duty 
of  repair  of  trunk  highways  on  commis- 
sioner and  liability  for  defects  on  State,  94 
C  227 

liability   for    defects   is    same   as   that   of 

towns  under  old  law,  94  C  533,  105  C  360 

liabilitv  for  defect  in  state-aided  highways  is 
on  the  State,  94  C  592 

effect  of  provision  in  statute  that  person 

injured  may  recover  from  party  bound  to 
keep  it  in  repair,  94  C  594 

liability  where  town  officers  make  excavation 
in  a  street,  on  basis  of  common-law  negli- 
gence, 98  C  85 

statutory  provision  de  liability  for  injuries 
from  defective  highways  applies  only  to 
public  highways,   102   C  396 

duty  and  liability  of  towns  with  respect  to 
repairs  is  purely  statutory' ;  does  not  exist 
where  "duty  belongs  to  some  particular 
person,"  such  as  street  railway  company, 
103  C  117 

action  for  defective  highway  is  not  one  for 
negligence  but  to  enforce  statutory-  penalty, 
103  C  598 

charge  which  bases  liability  on  negligence 

is  defective.  103  C  598 

duty  de  highways  is  governmental ;  no  li- 
ability except  by  statute,  104  C  83 

liability  for  defective  highway  is  penal,  not 
based  on  negligence,   104  C  83 

where  charge  to  jury  presented  essentials  of 
statutory  liability  for  defective  highway, 
held  no  error,  though  trial  court  mistook 
action  as  for  negligence,  104  C  83 

action  under  statute  not  based  on  negligence, 
but  instructions  de  reasonable  care  are 
proper  and  necessary,  104  C  528 

Good  Roads  Act  transferred  to  highway 
commissioner  towns'  duties  and  liabilities  as 
to  trunk-line  and  state-aid  roads,  105  C 
356 
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care  of  highways  is  governmental  duty; 
therefore,  town  not  liable  for  failure  to  re- 
move public  nuisance  therefrom,   106  C  61 

liability  for  defects  in  highway  wholly  statu- 
tory, 106  C  63 

city  cannot  delegate  to  or  impose  upon  an- 
other its  duty  with  respect  to  highways,  108 
C  553 

when  measures  taken  by  owner  of  property 
abutting  public  sidewalk  relieve  city  of  li- 
ability, 109  C  100 

maintaining  catch  basin  in  sidewalk  govern- 
mental function ;  duty  of  city  to  place  and 
supervise  with   reasonable  care,   109  C  327 

building  and  maintenance  a  governmental 
duty  early  placed  on  towns,  109  C  336 

this  includes  sidewalks,  109  C  336 

i statute  as  to  liability  of  highway  commis- 
sioner as  to  defective  roads  held  to  apply 
only  to  part  used  by  vehicles,  not  side- 
walks,  109  C  336 

sidewalk    serves    only    local    convenience, 

109  C  336 

highway  commissioner  not  liable  under  stat- 
ute for  defective  sidewalk  within  trunk- 
line  highway;  obligation  is  on  town,  109  C 
336 

statute  de  state-aid  and  trunk-line  highways 
examined  and  construed,   109  C  340 

statute  reserving  to  towns  authority  to  reg- 
ulate parades  does  not  interfere  with  or 
modify  obligation  of  towns  for  roads  which 
are  of  only  local  concern,   109  C  341 

intent  of  act  of  1925  to  impose  on  highway 
commissioner  same  duties  theretofore  laid 
on  towns ;  duty  to  maintain  sufficient  fence ; 
substituted  right  to  sue  State  for  previous 
right  to  sue  town,  110  C  68 

duty  of  maintaining  state  highways  having 
been  imposed  upon  highway  commissioner, 
liability  for  defects  is  subject  to  same  limi- 
tations as  previously  applied  to  municipali- 
ties, 116  C  241 

State  places  upon  municipality  burden  of  keep- 
ing highways  in  reasonably  safe  condition 
for  public  travel,  116  C  307 

this  duty  cannot  be  imposed  on  property 

owner  by  contract  or  ordinance,  116  C  307 

if  what  is  done  by  abutting  owners  renders 
a  walk  safe  or  if  done  by  city  would  have 
been  sufficient  to  show  reasonable  care,  city 
is  relieved  of  liability,   121   C  331 

primarily  sole  duty  of  city  to  keep  its  streets 
safe  and  not  of  private  persons,  123  C  451 

statutory  remedy  for  injuries  caused  by  de- 
fective highway  bridge  over  railroad,  bridge 
being  part  of  state-aid  and  trunk-line  high- 
way, is  against  highway  commissioner  or 
railroad  company;  town  improperly  joined 
as  defendant,  124  C  674 

court   properly  set  aside  verdict  against  mu- 
nicipality  where   evidence   did   not   warrant 
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finding  that  defect  was  located  more  than 
eight  inches  from  trolley  rail,  124  C  679 

statute  affords  recovery  from  State  through 
highway  commissioner  similar  to  that 
against  municipal  corporations ;  right  sub- 
ject to  same  limitations,  129  C  259 

any  liability  of  city  for  failing  to  remove  nui- 
sance created  by  another  in  highway  would 
be  predicated  upon  breach  of  governmental 
duty  in  its  maintenance,  for  which  no  action 
lies   unless   imposed  by   statute,   129  C   561 

where  court  did  not  find  that  strip  of  land 
had  been  dedicated  for  highway,  railway 
company  which  owned  it  liable  for  defect 
in  fence  thereon  and  not  municipality,  129 
C  626 

duty  of  rendering  highways  reasonably  safe 
for  travelers  rests  upon  municipality ;  con- 
trol of  highway  within  its  bounds  has  been 
vested  in  it,  129  C  633 

duty  of  municipality  to  protect  travelers 

from  going  off  bank  of  highway,  129  C  634 

§  15.  Liability  of  Private  Corporations 

and  Individuals 

liability  of  turnpike  company  for  defects  in 
road,  7  C  86 

owner    of   cart    wilfully    leaving    it    upset    in 

highway  is  liable,  15  C  238 
though  it  was  upset  -by  another's  tort,  15 

C  238 
-case  not  varied  by  notice  to  town  to  move 


it,  15  C  240 
town   and   turnpike   company   not   both    liable 
to  maintain  same  road,  27  C  48 

railroad  altering  highway  and  failing  to  re- 
store it  to  former  condition  liable  to  town 
for  damages  incurred  thereby,  27  C  158 

railroad  structure ;  held  moving  train  not  a 
"structure,"  within  statute,  46  C  213 

railway   structure ;   liability   for   injury   under 

statute,  50  C  216 
statute     applies    to    highway     established 

after  railroad  was  built,  as  well  as  to  one 

previously  existing,  50  C  219 

'it,  and  not  the  party  bound"  in  statute 


means  party  otherwise  bound,  50  C  217 
-railroad  company  not  liable  for  every  in- 


jury without  reference  to  condition  of  high- 
way, 50  C  220 

workmen  employed  by  contractor  in  widening 
streets,  held  not  servants  of  city  though 
contractor  was  employed  by  city,  61  C  225 

liability  where  injury  resulted  to  traveler, 

61  C  225 

railroad,  not  town,  liable  for  failure  to  pro- 
vide safe  crossing  over  track,  70  C  396 

where  street  railway  is  ultimately  liable,  ef- 
fect of  recovery  against  town ;  notice  to  it 
to  defend,  74  C  152 

amount  of  recovery  by  town  against  rail- 
way, 74  C  152 
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failure  of  town  to  protect  travelers  from 

injury  no  bar,  74  C  152 

town  proper  party,  after  notice  to  rail- 
way, to  appeal  by  railway,  74  C  152 

liability  of  railroad  for  defect  in  bridge  over 
track;  town  not  necessary  party,  74  C  475 

duty  to  repair  on  towns ;  history  of  exception 
where  duty  belongs  to  some  particular  per- 
son, 75  C  695 

liability  of  persons  compelled  to  maintain  part 
of  highway  for  defects  therein,  75  C  696 

street  railway;  joining  town,  75  C  693, 

79  C  379 

in  action  against  city  and  railway  jointly, 
either  may  have  nonsuit,  79  C  379 

obstruction  must  be  in  limits  of  that  part  of 
highway  within  defendant's  care  to  make 
defendant  liable,  79  C  382 

street  railway's  failure  to  repair  highway  be- 
tween tracks  may  constitute  negligence  at 
common  law,  84  C  655 

within  power  of  railroad  commissioners  to 
require  widening  of  space  between  abut- 
ments of  railroad  bridge  over  a  highway, 
91  C  472 

right  of  city  to  recover  from  telephone  com- 
pany amount  of  judgment  it  was  forced  to 
pay,  92  C  664 

liability  of  street  railway  for  negligence  at 
common  law  and  under  the  statute,  94  C 
227 

applies   to   planks   at   grade   crossing   on 

trunk-line  highway,  94   C  227 

if  street  railway  company  is  responsible  for 
repairs,  State  may  recover  damages  it  has 
to  pay,  94  C  227 

duty  of  contractor  making  repairs,  102  C  162 

street  railway  and  not  municipality  liable 
where  statute  obliges  it  to  restore  highway 
where  it  opens  road  to  repair  its  tracks, 
and  makes  it  liable  in  damages  to  persons 
injured,  103  C  117 

municipality  has  not  even  duty  of  super- 
vision in  such  case,  103  C  117 

statute  requiring  street  railway  to  restore 
street  it  has  torn  up  held  to  give  cause  of 
action  for  negligence  not  for  penalty,  105  C 
94 

duty  of  street  railway  to  maintain  highway 
within  eight  inches  of  rail,  111  C  521 

State  places  on  municipality  burden  of  keep- 
ing highways  in  reasonably  safe  condition 
for  travel ;  duty  cannot  be  imposed  on  prop- 
erty owner  by  contract  or  ordinance,  116  C 
307 

statutory  remedy  for  injuries  caused  by  de- 
fective highway  bridge  over  railroad,  bridge 
being  part  of  state-aid  and  trunk-line  high- 
way, is  against  highway  commissioner  or 
railroad  company ;  town  improperly  joined 
as  defendant,   124   C  674 

court  properly  set  aside  verdict  against  muni- 
cipality   where    evidence    did    not    warrant 


finding  that   defect  was  located  more  than 
eight  inches  from  trolley  rail,  124  C  679 

if  agency  upon  which  Legislature  imposes 
duty  of  constructing  and  maintaining 
bridges  and  highways  is  acting  solely  in 
public  interest,  it  is  entitled  to  immunities 
inherent  in  performance  of  governmental 
function,  126  C  558 

where  duty  imposed  upon  private  corpo- 
ration as  incident  of  franchise  granted  to  it 
for  its  profit,  it  is  liable  for  negligence  in 
failing  to  keep  in  repair  highway  in  its 
charge,  126  C  558 

review  of  decisions,  126  C  561-566 

this  liability  rests  in  common-law  negli- 


gence as  distinct  from  statutory  liability  for 
failure  to   repair  defective  highway,   126  C 
566 
-railroad  liable  for  its  negligence  in  per- 


mitting dangerous  condition  on  its  bridge 
over  highway  and  no  sixty-day  notice  re- 
quired, 126  C  558 

municipal  liability  for  defective  highways, 
caused  by  neglect  of  governmental  duty, 
rests  on  statute  alone,  (dis.)   126  C  569 

when    duty     transferred     to    railroad     it 

should  still  be  regarded  as  statutory,  with 
same  limitations,  rather  than  relegated  to 
common-law   negligence,    (dis.)    126   C   569 

contractor  under  highway  commissioner  pro- 
tected from  liability  for  negligence  by  stat- 
ute permitting  commissioner  to  close  high- 
ways under  construction,  with  use  there- 
after to  be  at  person's  own  risk,  128  C 
707 

history  and  purpose  of  provision,   128  C 

710 

street  railway  company  and  not  adjoining 
owner  liable  for  injuries  from  defective 
fence  on  retaining  wall  former  built  adjoin- 
ing highway,  top  of  which  was  used  as 
sidewalk,  though  adjoining  owner  had  sold 
it  land  on  which  wall  was  built,  129  C  626 

§  16.  Liability  of  Abutting  Owners 

city  liable  for  private  excavation  near  side- 
walk, causing  injury,  30   C  536 

in   suit   by   city   against   owner,   nearness 

of  excavation  is  per  se  immaterial,  if  pass- 
ing on  sidewalk  was  dangerous,  30  C  543 
-city's    right   to   indemnity   is    independent 


of  defendant's  occupation  of  land,  30  C  550 
— declaration    need    not     aver     defendant's 


duty  to  erect  railing,  when,  30  C  551 
proprietor    is    without    responsibiilty    for   de- 
fects   resulting   from   operations   of   nature, 
48  C  532 

is  not  liable  to  indemnify  city  for  damages 

to   persons    injured   by   such    defect,    48    C 
534 
-is  not  affected  by  ordinance  imposing  fine 


for  not  removing  ice,  48  C  534 
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city  cannot  thereby  shift  the  responsi- 
bility for  the  safety  of  travelers,  48  C  534 

when  owner  of  building  near  street  line 
throws  open  intervening  space  paving  it 
like  sidewalk,  held  to  invite  people  to  use 
it  as  sidewalk,  53  C  1% 

is    bound   to    keep   the    space   free    from 

dangers.  53  C  200 

and  where  there  was  a  deep  unprotected 

area   near   building,   owner   held  liable   for 
injuiy*,  53  C  203 

it  is  not  necessary-  that  person  using  way 

should  be  a  traveler  on  highway  to  recover 
for  such  injury,  53  C  202 

liability    of   adjoining   owner    for    injury 

depends  on  danger  to   public  travel   rather 
than  to  location,  53  C  196 

whether  it  does  so  endanger  public  travel 

is  a  question  of  fact.  53  C  194 

liability  for  operating  machinery  near  high- 
way. 72  C  675 

water  conductor  on  building  at  times  flooding 
sidewalk  will  not  constitute  nuisance  which 
municipal  officers  may  abate.  80  C  291 

landlord  not  liable  to  tenant  for  injuries  from 
fall  while  cleaning  ice  from  the  sidewalk, 
which  had  accumulated  from  a  house  drip, 
88  C  151 

tenant  in  such  case  not  a  traveler,  88  C 

151 

right  of  city  to  recover  of  abutting  owner 
damages  paid  for  defect  in  sidewalk.  91  C 
254.  92  C  664 

duty  of  abutting  owner  to  keep  free  of  de- 
fects ;  "obstacles"  as  used  in  nuisance  statute, 
91  C  254 

open    sewer    box   not   an   obstacle   under 

statute,  91  C  255 

abutter  need  use  only  reasonable  care  to  see 
that  a  sewer  box  is  safe,  91  C  254 

a  cornice  over  a  highway  is  not  a  nuisance 
per  se,  93  C  604 

duty  to  keep  premises  safe  for  highway 
travelers ;  liability  of  garage  owner  for  in- 
juries from  electricallv  charged  chain  close 
to  sidewalk,  98  C  243' 

platform  extending  into  highway  is  prima 
facie  a  nuisance,  98  C  524 

but  question  is  for  jury  on  all  the  evi- 
dence, subject  to  this  presumption,  98  C 
524 

one  who  invites  public  to  use  his  premises 
as  a  public  way  is  bound  to  use  reasonable 
care  to  keep  it  safe,  102  C  396 

abutting  owner  liable  for  permitting  water  to 
flow  from  building  and  freeze  on  sidewalk, 
104  C  508 
where  cause  of  danger  to  public  travel  is  on 
private  property  adjoining  public  way; 
when  owner  liable.  105  C  1 
one  who  oversteps  street  boundary  onto  part 
of  adjoining  premises  maintained  as  part 
of  sidewalk  is  not  trespasser,  105  C  1 
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proximity  of  cause  of  danger  to  highway  line 
not  controlling  in  determining  owner's  li- 
ability, 105  C  1 

owner  maintaining  open  gasoline  tank  within 
five  feet  of  sidewalk  line ;  liability  to  boy 
firing  pistol  into  it  held  question  of  fact, 
105  C  1 

duty  of  owner  of  plate  glass  show  window 
abutting  on  sidewalk  to  inspect  and  guard 
against  defects.  105  C  647 

duty  of  abutting  owner  to  indemnify  city  un- 
der Xew  Haven  charter  when  defect  in 
highway  is  caused  by  him,  108  C  63 

abutting  owner  under  no  duty  to  keep  side- 
walk reasonably  safe,  but  is  liable  for 
creating  or  maintaining  nuisance  on  it,  108 
C  197 

abutting  owner  liable  for  condition  on  his 
premises  rendering  highwav  unsafe  for  pub- 
lic travel.  108  C  197 

permitting  customer  to  get  gasoline  from 

pump  next  sidewalk  whereby  some  gas 
spilled,  making  slippery  spot,  not  remedied 
for  some  live  minutes,   108  C  197 

abutting  owner  may  be  liable  for  injury'  f°r 
which  city  also  responsible.   108   C   197 

city's  liability  is  primary  and  cannot  be  dele- 
gated to  abutter,  108  C  553 

but  if  he  has  sanded  walk,  city  is  relieved 

if  this  made  it  safe,  108  C  553 
-or  if  his  act,  if  done  by  city  would  have 


constituted  reasonable  care,  108  C  553 

when  measures  taken  by  owner  of  property 
abutting  public  sidewalk  relieve  city  of  li- 
ability. 109  C  100 

liability  for  injuries  from  defects  adjacent 
to  public  sidewalk  rests  primarily  on  abut- 
ting owner,  109  C  105 

usually  arises  because  owner  has  main- 
tained paving  with  appearance  of  public 
sidewalk,  109  C  106 

liability  for  injury  due  to  defective  party  wall 
left  standing  when  new  street  made,  though 
only  partly  on  abutter's  land,  if  he  has  as- 
sumed control,  109  C  662 

owes  duty  to  traveler  on  highway  to  keep 
premises  in  safe  condition,  110  C  178 

and  is  liable  though  injury  occurs  on  his 

own  premises,  110  C  1"S 
-same   rule  applies  to  much  traveled  pri- 


vate way,  110  C  178 

liability  of  one  who  creates  a  dangerous  con- 
dition in  a  highway  or  conducts  his  affairs 
so  that  such  a  condition  follows,  to  protect 
travelers,  113  C  586 

in   second   situation,   notice  of  dangerous 

condition  necessary,   113  C  591 

where  claim  is  that  defendant  used  property- 
abutting  upon  sidewalk  so  as  to  render  it 
dangerous,  that  he  did  not  cause  defect  in 
walk  and  that  ice  on  which  plaintiff  fell 
was  within  limits  of  highway  no  defense, 
114   C  675 


— owner  of  building  may  be  liable  for  negli- 
gent construction  whereby  water  drips  upon 
sidewalk,  forming  ice,  114  C  675 

— he  may  be  liable  though  he  has  leased 
building  to  another  if  tenant  had  not  right 
to  make  necessary  changes  or  if  he  re- 
served care,  control  and  maintenance  of 
building,  114  C  675 

— he  is  not  liable  for  formation  of  ice  due 
to  natural  flow  of  surface  water  upon  his 
land,  114  C  675 
-nor  though  water  is  gathered  on  roof  and 


runs  from  it  to  ground,  unless  it  does  not 
become  diffused  as  it  would  from  natural 
fall  but  flows  to  sidewalk  in  a  manner  sub- 
stantially different  in  volume  or  course,  114 
C  675 

verdict  for  defendants  sustained,  in  action 
claiming  fall  of  ice  and  snow  from  building 
abutting  sidewalk  caused  injury,  114  C 
708 

State  places  upon  municipality  burden  of 
keeping  highways  in  reasonably  safe  con- 
dition for  public  travel,  116  C  307 

this  duty  cannot  be  imposed  on  property 

owner  by  contract  or  ordinance,  116  C  307 

when  abutting  property  owner  has  not  by 
own  act  created  condition  upon  highway 
dangerous  to  traveler,  he  is  not  responsible 
where,  by  reason  of  failure  of  city  to  per- 
form duty,  it  has  become  unsafe,  116  C 
307 

act  providing  that  any  person  causing  defect 
in  or  placing  obstruction  on  any  streets  of 
city  of  Meriden  shall  be  answerable  for 
any  damages  resulting,  construed,  116  C 
307 

and    held    not    to    impose    liability    upon 

property  owner  for  defect  in  streets  which 
he  did  not  create,  116  C  307 

as  for  dangerous  condition  caused  by  ice 

and  snow,  116  C  307 

intention    was   to   make   property   owner, 

rather  than  city,  primarily  liable  for  dam- 
ages caused  by  obstruction  or  defect  which 
he  himself  created,  116  C  307 

abutting  owner  liable  in  damages  for  injury 
resulting  from  nuisance  created  by  him  in 
highway  which  renders  it  unsafe  for  public 
travel,  116  C  313 

where  owner  of  store  contracted  to  have  win- 
dows washed  every  morning  he  was  not  li- 
able for  negligence  of  contractor  in  per- 
mitting waste  water  to  run  across  walk  so 
as  to  make  it  slippery  by  freezing,  122  C 
7 

not  within  exception  to  rule  that  employ- 
ment of  independent  contractor  excuses 
contractee  from  former's  negligence,  122  C 
7 

work  not  of  character  to  be  likely  to  in- 
terfere with  safe  use  of  highway,  122  C  7 


Highways  §  16 

general  rule  excuses  contractee  landowner 
from  liability  for  negligent  conduct  of  in- 
dependent contractor,  122  C  14 

but    where    work    necessarily    constitutes 

obstruction  or  defect  in  street  rendering  it 
unsafe  unless  guarded,  employer  liable 
equally  with  contractor  where  injury  re- 
sults; as  in  case  of  opening  in  adjacent 
sidewalk,  122  C  14 

abutting   owner    liable   for   negligence   of 

deliveryman    in    negligently    opening    trap- 
door in  sidewalk  as  employee  of  firm  with 
which    owner    had   contracted    to    keep   oil 
tanks    supplied,    122   C    14 
-rule   applies   though   trap   door  not  open 


an  appreciable  time,  122  C  14 

at  common  law  no  liability  on  abutting  own- 
er for  injuries  from  effects  of  natural 
causes  on  streets  or  sidewalks,  such  as 
snow  and  ice,  123  C  446 

primarily    duty    of    municipality  to    keep 

these  safe,  123  C  446 

-if  liability  is  shifted  it  must  be  by  stat- 


ute or  charter  provision  or  ordinance  ade- 
quately authorized  thereby,   123   C  446 

imposition  on  abutting  owner  of  duty  to 

clear  snow  and  ice  with  penalty  provided, 
not  sufficient  to  shift  liability  for  injuries 
from  fall  thereon,  123  C  446 

so    where    statute    placed    duty    to    clear 

sidewalks  on  abutting  owner  and  authorized 
suitable   ordinance,  and  ordinance   provided 
penalty  for  failure   so  to   do,   held  liability 
not  shifted  to  owners,  123  C  447 
-statute   and   ordinance  passed   subsequent 


to  accident,  specifically  shifting  liability,  in- 
dicated that  existing  ones  were  insufficient 
to  do  so,  123  C  447 

one  who  maintains  or  controls,  for  own  con- 
venience, an  opening  in  sidewalk  adjacent 
to  premises,  through  which  he  contracts 
for  delivery  of  goods,  is  liable  to  pedestrian 
injured  by  negligence  of  deliveryman,  124 
C  86 

drug  company  and  concerns  which  were 

discharging  merchandise  into  its  cellar 
through  hatchway,  liable  for  injuries  to 
woman  from  negligent  opening  of  hatch- 
way door,  124  C  83 

one  of  privileges  of  abutting  owner  is  that  of 
setting  out  shade  trees  along  highway,  128 
C  674 

such  trees  not  a  nuisance  unless  they  in- 
terfere with  public  travel  or  their  removal 
is  required  for  uses  of  highway,  128  C  674 
-but    if   they   become    nuisance,    owner    at 


common  law  might  be  liable  for  failure  to 
keep  them  safe,  128  C  674 
intent  of  statutes  was  to  vest  exclusive  con- 
trol in  tree  wardens  of  all  trees  standing  in 
limits  of  highway  or  of  any  parts  of  trees 
extending  within  these  limits  though  trees 
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themselves  stand  on  private  grounds,  128  C 
\: 

where  it  did  not  appear  whether  trees  in 

question  stood  within  or  without  highway, 
plaintiff  could  not  recover  from  abutting 
owner  for  injuries  resulting  from  fall  from 
truck  caused  bv  overhanging  branches,  128 
C  673 

liability  of  abutting  owner  to  pedestrian  who 
tripped  over  wire  netting  placed  by  former 
upon  newly  sown  grass  plot  between  side- 
walk and  curb,  129  C  151 

right  of  traveler  to  use  of  highway  sub- 
ject  to    qualification   that    certain    portions 
mav  be  devoted  to  legitimate  purposes,  129 
C  154 
-such  areas  may  be  protected  by  barriers, 


129  C  154 
-Corcoran  v.   New  Haven,   10S   Conn.  63, 


reviewed    and    held    applicable   to     present 
case,  129  C  151 
-city     ordinance     forbidding     obstructions 


without  permit  not  applicable ;  city  permit- 
ted  abutter  to   maintain   this   strip,   129   C 
151 
-duty  of  abutting  owner  identical  with  that 


of  municipality ;  defendant  not  guilty  of 
trespass  or  of  nuisance  per  se,   129  C  151 

owner  of  abutting  property  must  use  reason- 
able care  to  keep  premises  in  such  condi- 
tion as  not  to  endanger  travelers  on  high- 
way. 129  C  626 

if  he  fails  to  do  so  and  renders  highway 

unsafe  he  makes  himself  !iable  though  con- 
sequent injury  is  received  upon  his  own 
land  and  not  on  highway,  129  C  626 

owner's  liability-  depends  on  character  of 

danger  with  respect  to  public  travel  rather 
than  exact  location;  it  need  not  be  imme- 
diately at  boundary  of  highway,  129  C  626 

if  owner  fills  in  his  land  right  up  to  boundary 
line,  builds  retaining  wall  and  uses  top  of 
it  for  passway,  adjacent  owner  not  under 
duty  to  build  and  maintain  fence  on  wall 
to  protect  someone  from  falling  down  onto 
his  land,  which  remains  at  natural  level, 
129  C  626 

street  railway  company  and  not  adjoining 


owner  liable  for  injuries  from  defective 
fence  on  retaining  wall  former  built  ad- 
joining highway,  top  of  which  was  used  as 
sidewalk,  though  adjoining  owner  had  sold 
it  land  on  which  wall  was  built,  129  C  626 

§  17.  Roads  and    Portions  Thereof  to 

Which  Duty  Extends 
"necessary"    means    those   highways    lawfully 

established,  IS  C  43 
when  "abutment"  is  included  in  "bridge,"  26 

C  582 
what   constitutes  bridge   in   a  particular   case 

is  question  of  fact,  26  C  583 
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culvert  under   railroad  on  highway;   liability 
for  injury.  29  C  438 

city  responsible  for  condition  of  sidewalks  if 
thrown  open  to  public,  30  C  121 

not  affected  by  power  to  compel  owners 

to  pay  for  repairs,  30  C  121 

liable   for  private  excavation  near   side- 
walk, causing  injury,  30  C  535 

quaere  as  to  liability  of  town  for  fall  of  limb 
of  tree.  34  C  10  ' 

liable  if  by-law  imposes  penalty  for  cut- 
ting. 34  C  1*0 

not  everv  nuisance  is  a  defect  within  statute, 
34  C  1*40 

what  constitutes  defect  in  highway,  34  C  142 

legal  questions  may  arise  as  to  alleged  de- 
fects. 37  C  419 

as   to  whether   sidewalk   is  part  of  road, 

and  town's  duty  regarding  it,  37  C  419 

town  not  liable  because  traveler  deemed  it 
safer  to  go  on  side  path,  4S  C  472 

if   road   was    in    fact   in   a   suitable,   safe 

condition,  48  C  472 

whole  space  between  fences  need  not  be  kept 
suitable  for  travel,  49  C  137 

provided    the    open    way    be    reasona 

safe  and  convenient,  49  C  137 

city  must  construct  and  maintain  necessary 
gutters  to  drain  sidewalk,  58  C  401 

where  a  drawbridge  over  navigable  waters 
constitutes  part  of,  town  must  provide  prop- 
er person  to  take  charge  of  and  open  it  for 
vessels  to  pass  through.  62  C  5" 

if   a   vessel   is   damaged   by  neglect   of  a 

town   it  constitutes  a  maritime  tort,  62   C 
577 

sidewalks  as  part  of  highway,  77  C  307,  SO  C 
296 

pathway  as  sidewalk :  duty  to  repair  resting 
on  city  from  grant  of  control  over,  by  char- 
ter. 77  C  304 

obligation  to  repair  extends  to  de  facto  high- 
ways. 78  C  58 

not  everything  endangering  travel  constitutes 
defect;  cause  outside  of  highway,  SO  C  297 

town  need  not  keep  entire  width  of  highway 
in  repair;  is  not  bound  to  prevent  possi- 
bility of  accident,  SI  C  69,  75 

liability-  for  damages  on  highway  does  not 
include  injur)'  from  falling  limb  of  a  tree, 
unless  made  so  by  statute,  85  C  128 

how  near  danger  outside  of  the  highway 
should  be  to  the  highway  to  hold  town,  is 
question  of  common  sense,  89  C  24 

highway  may  be  defective  outside  of  the 
wheel  tracks ;  going  outside  of  traveled 
way  does  not  preclude  recovery,  91   C   543 

town  not  bound  to  keep  entire  width  of  high- 
way free  of  obstructions.  94  C  533 

is    bound    to   make   provision   for   public 

needs.  94  C  533 

including  use  of  margin  at  side  of  paved 


portion.  94  C  533 


right  of  public  to  use  highway  for  travel  does 
not  prevent  use  of  certain  portions  not  so 
needed  for  other  proper  purposes,  as  lawn, 
108  C  63 

such  places  may  be  protected  by  reason- 
able barriers,  108  C  63 
-duty  of  city  as  to  them,  108  C  66 


municipal  liability  for  defects  in  close  proxi- 
mity to  highway  limited  to  lack  of  meas- 
ures which  could  be  taken  within  highway, 
109  C  100 

established  dedication  of  property  adjacent  to 
public  walk  to  public  use  makes  city  liable 
for  defects,  109  C  100 

or  if  city  unequivocally  exercises  juris- 
diction and  control,  109  C  100 

municipality  not  liable  where  adjoining  owner 
has  made  sidewalk  reasonably  safe  or 
where  his  acts  are  such  as  would,  if  done 
by  municipality,  constitute  exercise  of  rea- 
sonable care,  109  C  100 

where,  in  cutting  new  street  through,  city 
leaves  party  wall  standing  partly  on  land 
within  street  lines,  it  has  not  devoted  land 
under  wall  to  public  use,  109  C  662 

may  be  liable  for  dangerous  condition  of 

wall,  109  C  662 

town  liable  for  defect  in  highway  dedicated 
to  public  though  outside  of  traveled  por- 
tion, 120  C  207 

town's  duty  with  respect  to  sidewalk  confined 
to  action  within  highway  limits ;  not  liable 
for  stones  thrown  or  washed  thereon  from 
adjoining  land,  121   C  331 

city's  duty  to  keep  street,  which  was  worked 
to  grade  and  open  to  travel,  in  reasonably 
safe  condition  and,  though  portion  where 
plaintiff  fell  in  concealed  gully  was  unim- 
proved and  little  used,  it  was  liable  for  de- 
fect,   122   C   500 

§  18.  Warnings;     Lighting;     Barriers; 

Railings;  Fences 

turnpike  company  not  liable  for  want  of  rail- 
ing at  dangerous  place,  20  C  138 

sufficiency  of  subsitute  for  railing  is  for 

the  jury,  20  C  138 

liability  of  town  for  failure  to  erect  railing 
along  causeway;  contributory  negligence  of 
plaintiff,  29  C  204 

duty  to  give  warning  of  dangerous  bridge, 
by  barriers,  36  C  320 

erection   is   insufficient,  unless   reasonable 

care  is  taken  to  maintain  it,  36  C  322 
-town  liable  for  negligence  of  agent  in  not 


keeping  up  barrier,  36  C  323 

town  liable  for  injury  from  defective  railing, 

36  C  324 
gross  negligence  in  town  to  leave  bridge  and 

approaches    unprotected    by    railing,    37    C 

201 
that  ice  would  carry  away  railing  is  no 

defense,  37  C  202 
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new  parallel  road ;  duty  of  town  to  protect 
old   road,   37   C  298 

neglect  constitutes  a  defect  in  new  road, 

37  C  298 

reasonable  degree  of  supervision  is  involved 
in  the  duty  to  guard  sidewalk  being  re- 
paired or  temporarily  defective,  40  C  377 

applies  to  work  of  proprietor  in  con- 
structing sidewalk,  40  C  460 

absence  of  railing  when  public  travel  is  en- 
dangered is  a  defect,  50  C  538 

independently  of  statutory  provisions,   50 

C   538 

an  open  basement  unprotected  by  railing, 

with  descent  near  sidewalk,  is  not  negli- 
gence per  se,  50  C  543 

if  a  row  of  trees  is  a  sufficient  barrier  under 
statute  no  other  is  necessary,  62   C   13 

whether  sufficient  or  not  is  for  the  jury, 

62  C  14 

duty  of  town  to  warn  of  excavation  by  street 
railway,   67   C   428 

failure  to  put  danger  sign  on  both  sides  of 
highway  divided  by  street  railway  as  neg- 
ligence, 69  C   103 

placing  lantern  at  either  end  of  fifty-foot  ex- 
cavation not  enough,  70  C   122 

necessity  of  railing;  fright  of  horse  at  auto- 
mobile to  be  guarded  against;  proximate 
injuries  from  breaking  of  fence,  75  C  288 

conclusions  that  fence  required  and  injury 
caused  by  lack  of  such  fence  are  of  fact 
and  cannot  be  reversed  unless  plainly  un- 
reasonable, 75  C  289 

duty  to  maintain  railing;  causeway  or  em- 
bankment within  limits  of  highway,  81  C 
65 

city  not  required  to  light  streets  except  by 
statute ;  failure  to  light  where  there  is  an 
obstruction  or  street  under  repair  may  af- 
fect question  of  negligence,  82  C  527 

a  way  may  be  defective  for  want  of  a  rail- 
ing if  such  is  necessary  for  safety  of  pass- 
ersby  to  protect  them  from  dangers  outside 
of  the  highway,  89  C  24 

defective  highway  defined;  unfenced  embank- 
ment eighteen  feet  from  traveled  highway 
may  make  it  so,  105  C  356 

statutory  liability  for  failure  to  maintain  rail- 
ing or  fence  at  edge  of  highway,  105  C 
356 

telegraph  poles  at  edge  of  highway  merely  a 
fact  to  be  considered  in  determining  wheth- 
er fence  necessary,  105   C  356 

nature  and  volume  of  traffic  on  highway  is 
question  always  important  in  determining 
whether  it  was  defective,  105  C  356 

certain  sections  of  highway  may  be  devoted 
to  other  legitimate  purposes  than  travel ; 
they  may  be  protected  against  use  by  guards 
or  barriers  which  do  not  obstruct  or  en- 
danger public  travel,  108  C  63 
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"sufficient"  fence  as  used  in  statute  requires 
fence  of  character  to  make  road  reason- 
ably safe  under  the  conditions,  110  C  68 

but  does  not  require  impregnable  barrier, 

110  C  78 

fence  held  not  of  type  and  construction  to  be 
"sufficient"  fence,   110  C  68 

and  when   State  did   not  repair   previous 

break  known   to   its   servants   it   is   respon- 
sible for   defective  condition,   110   C  68 

where  pipe  and  girder  form  protection  on 
bridge  under  repairs,  held  no  negligence  in 
law  in  not  placing  further  barriers,  113  C 
365 

duty  is  to  use  reasonable  care  to  provide 

sufficient  barriers,  113  C  355 
-they  need  not  be  unsurmountable,  113  C 


355 

charge  of  court  that  if  decedent's  truck  ran 
off  highway  across  sidewalk  and  into  fence 
as  result  of  skidding  on  wet  pavement, 
plaintiff  could  not  recover  even  though  de- 
cedent not  negligent,  erroneous,  119  C  476 

for  jury  to  say,  under  all  circumstances, 

whether  such  skidding  was  natural  incident 
in  use  of  highway  possibility  of  which  mu- 
nicipal authorities  should  have  guarded 
against,   119  C  476 

purpose  of  requirement  that  there  be  railings 
and  fences  upon  a  bridge  is  to  provide 
against  those  mischances  incident  to  traf- 
fic which  may  arise  due  to  unforeseen  cir- 
cumstances, 119  C  481 

highway  commissioner  not  required  to  erect 
fence  at  all  points  where  roadway  is  raised, 
121   C  88 

only    where    it    is    rendered    "unsafe    for 

travel,"  121  C  88 

standard  is  reasonable  safety;  expert  evi- 
dence unnecessary,  121  C  88 
-conclusion  that  road  at  point  where  plain- 


tiff's car  skidded  off  it  was  so  raised  as  to 
be  unsafe  for  travel  upheld,  121  C  88 
-purpose   of   statute  not   to   interpose   im- 


pregnable barrier  but  to  make  road  reason- 
ably safe,  121  C  88 

not  important  to  inquire  what  would  have 

happened  had  fence  been  there,  121  C  88 

conclusion  of  due  care  on  part  of  plain- 
tiff sustained;  safety  of  seating  capacity 
for  three  question  of  fact,  121  C  88 

no   costs   or  judgment  fee  taxed   against 

highway  commissioner,   121   C  88 

fact  that  there  was  a  considerable  distance 
from  roadway  to  edge  of  abrupt  drop  does 
not,  as  matter  of  law,  prevent  conclusion 
that  roadway  was  unsafe  for  travel,  with- 
out fence,  121  C  94 

statute  providing  that  highway  commissioner 
may  close  or  restrict  traffic  over  highways 
under  repair  by  posting  notices  and  person 
then  using  such  highway  does  so  at  own 
risk,   121  C  475 
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— immunity    which    statute    establishes    in- 
ures to  benefit  of  one  who  contracts  to  re- 
construct or  repair  highway  as  much  as  to 
highway  commissioner,   121   C  475 
-fact  that  sign  was  moved  nil  sig.,  where 


it  did  not  appear  who  moved  it,  121  C  479 
maintenance  of  fence  on  bridge,  122  C  80 
conclusion   that   defendant   had   failed    in 

duty     to     provide     sufficient     railing     upon 

bridge  under  statute,  supported  by  evidence, 

122  C  80 

as  was  conclusion  that  plaintiff  operator 

was  in  exercise  of  due  care,  122  C  80 

extent  of  town's  dutv  under  statute,  122 

C  97 

-principle  that  municipality  not  liable  for 


defect  in  highway  where  injury  results  be- 
cause of  plan  of  construction  adopted  by 
officers,  not  applicable  to  this  statute,  122 
C  81 

■ duty  imposed  may  involve  manner  of  con- 
struction as  much  as  want  of  repair,  122 
C  81 

proof  of  compliance  with  statute  prescribing 
what  shall  be  sufficient  railing  or  fence  up- 
on trunk-line  bridge  raises  conclusive  pre- 
sumption that  defendant  has  done  duty  and 
raises  complete  defense,  122  C  81 

whether  or  not  fence  was  in  fact  of  ade- 
quate strength  to  prevent  automobile  from 
breaking  it  down,  nil  sig.,  122  C  81 

suit  by  State  against  contractor  for  failure 
of  latter  to  maintain  road  closure  signs 
thus  rendering  State  liable  in  personal  in- 
jury action,   126  C  349 

acceptance  of  work  of  contractor  by  highway 
commissioner,  with  authorization  of  final 
payment  and  release  of  bond,  held  not  to 
release  contractor  from  liability  to  pay 
State  amount  of  judgment  subsequently  se- 
cured against  it  for  highway  defect  where 
it  appeared  State  had  been  deprived  of  de- 
fense due  to  failure  of  contractor  to  main- 
tain signs  legally  closing  highway,  126  C 
349 

nor  did   State  waive  claim  by  failing  to 

withhold  pavment  to  meet  wholly  uncertain 
liability,   126  C  349 

truck  went  through  fence  on  city  street  over 
bridge,  after  skidding  on  icy  trolley  rails ; 
duty  of  city  and  railway  company,  129  C 
693  and  see  Charge  to  Jury 

statutory  specifications  for  fence  or  railing 
on  state  aid  and  certain  other  highways  not 
standard  to  measure  sufficiency  of  other 
fences,  129  C  694 

—Miscellaneous  Cases 


§  19.  ■ 

verdict  for  plaintiff  whose  horse   injured  by 

displacement  of  plank  of  bridge  held  against 

weight  of  evidence,  24  C  132 

[Conn  Dig] 
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object  calculated  to  frighten  horse  of  ordi- 
nary gentleness,  30  C  132,  39  C  378,  42  C 
305 

■ may  be  a  nuisance  and  defect,  42  C  305 

town  liable   for   failure  to  remove  it,  30 

C   132,  39  C  379 
-but  object  must   be   obviously   dangerous 


and  duty  to  remove  clear,  30  C  134,  39  C 
381 
-equivalent  in  law  to  an  obstruction  caus- 


ing a  collision,  42  C  306 
— whether  particular  object  is  such  a  nui- 
sance is  a  question  of  fact,  39  C  381 
-leaving  steamroller  in  street ;   whether  a 


defect  is  wholly  a  question  of  negligence, 
39  C  440 

suspended  flag,  with  weights;  liability,  34  C 
143 

misplaced  grating  in  sidewalk ;  town  held  not 
liable  when,  40  C  408 

whether  rocks  in  or  by  the  road  are  defects 
is  question  of  fact,  46  C  218 

road  so  built  as  to  act  as  a  blind  drain  held 
not  defective,  48  C  222 

insufficiency  of  culvert  would  be  a  nui- 
sance, 48  C  222 

railroad  bridge  over  highway  should  be  of 
such  height  as  to  accommodate  the  public 
travel,  54  C  589 

town  liable  for  negligence  in  allowing  road- 
bed to  be  raised  and  thereby  reducing 
height  of  railroad  bridge  over  highway,  54 
C  590 

reasonable  obstructions  permitted,  73  C  199, 
75  C  349,  76  C  311,  89  C  343 

thus  carriage  block  reasonably  located,  73 

C  199 

sewer  box,  91  C  254 


obstruction   by   deposit   of  building  materials 
by  railroad  in  changing  grade,  75  C  344 
projecting  water  box  as  obstruction,  78  C 
145,  91  C  254 

curb  left  seventeen  inches  above  sidewalk  in 
course  of  repair  as  a  defect ;  question  of 
fact,   82   C   527 

subordinate  facts  in  action  for  damages 
from  defective  highway  held  to  support 
finding  of  reasonable  care,  85   C  690 

an  open  sewer  box  is  not  an  "obstacle,"  91 
C  254 

liability  for  defect  originally  due  to  poor 
plan   and   misjudgment,   94   C   533 

drain    so    built    and    covered    as    not    to 

hold  up  under  traffic,  94  C  533 

"silent  policeman"  at  street  intersection  is 
not  of  itself  a  defect,  94  C  690 

if  silent  policeman  falls  in  highway,  duty 

to  remove  it,  94  C  690 

abnormally  steep  slope  of  gutter  held  defect 
of  workmanship,  not  of  plan,  95  C  575 

iron  plate  sinking  to  form  depression  as  de- 
fect, 98  C  310 


plaintiff  falling  over  water  pipe  left  by  high- 
way contractor  entitled  to  verdict,  102  C 
162 

"structural  defect"  in  sidewalk,  as  used  in 
Waterbury  charter,  defined,  105  C  476 

defect  defined;  tree  protruding  into  traveled 
portion  renders  highway  defective,  106  C 
61 

hose  line  left  by  fire  department  lying  across 
sidewalk  not  a  defect  until  reasonable  need 
for  it  to  prevent  recurrence  of  fire  has 
passed,  106  C  378 

obstructions    by    municipality    not    defect 

unless  they  are  unreasonable  or  dangerous 
to  public  travel,  106  C  378 

no  liability  on  city  under  statute  unless  catch 
basin  renders  highway  defective,  109  C 
324 

nor  then  until  city  has  failed  to  use  rea- 
sonable care  to  discover  defect,  109  C  324 

nor  until  after  actual  or  constructive  no- 
tice,  109  C  324 

where  defect  claimed  was  protrusion  of  water 
box  in  sidewalk,  charge  as  to  claim  of  city 
that  this  was  due  to  natural  causes  which 
could  not  be  remedied  in  winter,  consid- 
ered, 113  C  457 

if  this   were  so,  city  might  be  obligated 

to  protect  travelers  from  danger,  113  C 
463 

where  plaintiff's  fall  was  due  to  condition  of 
sidewalk  where  two  slabs  met,  charge  prop- 
erly defining  a  defect  in  street  was  neces- 
sary, 116  C  565 

tree  growing  under  walk  raised  it  abruptly 
six  or  eight  inches ;  conclusion  that  it  was 
not  safe  for  public  travel  justified,  117  C 
67 

whether  hole  constituted  defect  within  mean- 
ing of  statute  question  of  fact  for  deter- 
mination by  trial  court,   118  C  285 

hole    held    proximate    cause    of    accident, 

118  C  285 

placing  and  maintaining  manhole  govern- 
mental function ;  but  if  cover  was  of  type 
and  'installation  in  manner  to  make  street 
unsafe,  it  would  be  defect  within  meaning 
of  statute,  118  C  427 

and  city  liable  where  driver  of  car  was 

injured  by  dislodgment  of  cover  in  passing 
over  it,  118  C  427 

statute  providing  that  each  bridge  existing 
July  1st,  1921,  maintained  by  State  should 
be  so  maintained  as  to  "insure"  safe  car- 
rying capacity  of  eight  tons,  and  bridges 
built  thereafter,  fifteen  tons,   121   C  611 

history  of  statute,  121  C  615 

test  of  whether  or  not  State  has  exer- 
cised reasonable  care;  no  absolute  liabil- 
ity,  121   C  611 

analogy  to  liability  for  defective  rail- 
ing  or  fence,   121   C  616 
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-so   where   bridee   in    1921    conformed   to 


and  plaintiff's  truck  weighing  8700 
pounds  broke  through  it  in  1934.  State 
not  considered  absolutely  liable.  121  C  611 
a?  to  size  and  shape  of  hole  in  side- 
walk and  location  at  extreme  outer  edge 
where  persons  would  not  ordinarily  travel, 
not  such  as  to  impose  liabilitv  on  town, 
124  C  283 

intestate  fell  from  bicycle  upon  surface  of 
street  and  died :  city  had  not  failed  in  its 
dun-  to  maintain  street,  125  C  123 

-inch  declivity  at  edge  of  road  consti- 
tuted defect  in  highway  which  was  sole 
cause  of  automobile  accident.  128  C  268 

failure  of  city  to  remedy  defect  consisting  of 
excavation  in  sidewalk  covered  by  loose 
planks  was  breach  of  its  statutorv  dutv, 
128  C  464 

city  liable,  in  spite  of  unusual  and  exte 
burden   on    it.    for   plaintiff's    injuries    from 
tripping   over   sidewalk   flagstone  upheaved 
by  hurricane.   128  C  4S3 

■ abf  had   ample   means   to   safeguard   the 

place',   128  C  483 


-Snow  and  Ice  Cases 


§  20.  ■ 

snow  and  ice  mav  cause  road  to  be  defective. 

37  C   419 

depends  on  all  the  facts,  37  C  419 

city    liable    for    ice    on    sidewalks :    what    is 

reasonable  care  to  remove  it,  37  C  613,  44 

C   119 
duties    of   town    de    snow    and    ice    must    be 

very  limited,  48  C  469,  49  C  136 
that    part   of   road    was   blockaded   by    snow 

for  three  months,  would  not  per  se  show 

negligence.   4S   C   469 
■ liability-  to  be  decided  under  all  the  cir- 
cumstances.  48   C   469 
breaking  out  of  roads  in  winter  by  neigh- 
bors  a   reasonable   custom,  49   C   136 
and   sanctioned   by  long  and   immemorial 

usage.  49  C  136 
selectmen  not  called  upon  to  act  except 

in  unusual  cases,  49  C  136 
town   not   bound   in    all   cases   to   follow 

traveled  path  in  clearing  snow,  49  C  137 
duty   of  city  to  remove   or  cover  ice  within 

a  reasonable  time,  48   C  532 
city  may  impose  penalty  on  adjoining  owner 

for  not  clearing  sidewalk,  48  C  5 
but  cannot  thereby  shift  responsibility  for 

saferj-  of  travelers.  48  C  534 
owner  is  not  liable  to  indemnify  city  for 

damages   paid  to  traveler  injured  on   such 

sidewalk,  48  C 

duty  and  liability-  of  city  de  ice  on  sid- 
stated  at  length.  51   C  412-420 

duty  as  to  ice  on  highway  different  from 

it  as   to  ice  on  sidewalks,   51    C  416 
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liability   for   injury   caused   by   ice   and   snow 
in  town  is  not  so  severe  as  liability  of  citv, 
C  415 

liability  of  town  or  city  de  ice  or  snow  de- 
pends not  alone  on  fact  of  defect,  51  C  417 

circumstances  held  to  create  liability  for 

injury  caused  by  ice.  51   C  412 

is  not  dependent  upon  its  being  in  ridges, 

51  C  413 
-nor  upon  there  being  a  structural  defect 


in  sidewalk.   51   C  413 

no  liability  if  sudden  ice  storm  covers  all 

streets  of  a  city  or  town.  51  C  417 

must  construct  and  maintain  necessary 
gutters  to  drain  sidewalk.  58  C  401 

where    negligent    in    allowing    gutter    to 

overflow  sidewalk  and  form  ice.  city  held 
liable  for  injury  resulting.  58  C  399.  401 

contributory-  negligence  in  crossing  sidewalk 
covered  with  ice  and  snow,  72  C  71.  79  C 
42 

with  respect  to  ice  and  snow  on 
sidewalk."  78  C  396,  79  C  44 

evidence  that  walk  was  icy  at  some  uncer- 
tain time  other  than  that  complained  of, 
not  admissible,  88  C  260 

one  aware  of  the  icy  condition  of  the  side- 
walk is  not  necessarily  guilty  of  contribu- 
torv  negligence  in  passing  over  it,  93  C 
545 

which  makes  no  effort  for  several  days 
to  remove  snow  from  a  sidewalk  in  a  busy 
section  does  not  discharge  its  full  duty,  93 
C  545 

streets  and  sidewalks  do  not  have  to  be  made 
absolutely  safe  from  ice  and  snow;  charge 
held  too  drastic,  93  C  622 

facts    to    be    considered    in    determining 

whether  a  town  has  taken  reasonable  pre- 
cautions as  to  ice  and  snow  on  sidewalk, 
93  C  622 

where  defect  due  to  pile  of  ice  and  snow, 
funds  available  to  city  to  remove  snow  from 
streets  relevant  circumstance,  96  C  7 

Waterbury  charter  de  injuries  by  ice  or  snow, 
construed  and  applied.  98  C  309 

duty  of  one  who  opens  part  of  premises  for 
use  as  highway  as  regards  conditions  due 
to  ice  and  snow,  102  C  396 

liability  when  defect  in  highway  concurs 
a  natural  cause  to  produce  injury  to  a  trav- 
eler: such  as  light  fall  of  snow  upon  pre- 
existing ice.  104  C  83 

it  is  not  necessarily  negligence  for  a  woman 
to  walk  over  an  icy  spot  in  the  sidewalk, 
104  C  334 

that    husband    accompanied    her    may    be 

considered,   104  C  334 

of  city  with  respect  to  accumulation  of 
ice  and  snow  on  sidewalk.  104  C  334 

that  ice  is  limited  in  extent  does  not  relieve 
citv  of  dutv  to  keep  sidewalks  reasonably 
safe,  104  C  334 
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abutting  owner  liable  for  permitting  water  to 
flow  from  building  and  freeze  on  sidewalk, 
104  C  508 

where  defect  was  due  to  ice  and  snow,  appli- 
cation of  doctrine  that  greater  danger  re- 
quires greater  care  as  affected  by  spell  of 
inclement  weather,  104  C  528 

circumstances  to  be  considered  in  deter- 
mining municipal  liability,   104  C  428 

evidence  of  removal  of  sand  and  ashes  from 
icy  sidewalk  after  accident  irrelevant  when 
not  connected  with  particular  defect,  105 
C  447 

reasonable  care  demands  less  in  case  of  ice 
and  snow  defects  than  in  case  of  other  de- 
fects, 105  C  447 

in  snow  and  ice  cases,  considerations  such  as 
size  of  problem,  expense,  etc.,  are  mate- 
rial ;  but  should  not  be  submitted  to  jury 
unless  there  is  evidence  of  them,  105  C  476 

when  defect  combined  with  natural  cause  or 
with  accident  renders  city  liable ;  patched 
and  broken  sidewalk  covered  by  ice  storm 
shortly  before  accident,   107  C  79 

duty  in  snow  and  ice  cases  cannot  be  pre- 
cisely stated ;  various  elements  explained ; 
paramount  element  is  reasonableness,  108 
C  557 

charge  in  ice  and  snow  case  which  fails  to 
test  city's  duty  in  light  of  particular  facts 
is  erroneous,   108  C  553 

when  act  of  third  party  in  sanding  an  icy 
sidewalk  inures  to  benefit  of  city,  108  C 
553 

when  liability  of  municipality  for  conditions 
outside  highway  which  endanger  travel 
arises,   109  C   100 

injury  due  to  ice  and  snow  on  walk  be- 
tween street  line  and  store,  maintained  by 
its  owner,  109  C  100 

■ municipality  not  liable  in  absence  of  ded- 
ication or  exercise  of  control,  109  C  100 

town  is  not  insurer  against  accident,  113  C 
181 

duty    is    to    exercise    reasonable    care    to 

make  reasonably  safe,   113  C  181 

charge   should   review   applicable   consid- 
erations and  not  merely  state  general  prin- 
ciples, 113  C   181 
-resources  of  town  to  cope  with  snow  and 


ice   proper   matter   of  evidence  but   limita- 
tion  for   remoteness   and   the   like   rests   in 
discretion  of  court,  113  C  181 
-evidence    of    weather    records    in    nearby 


town  held  improperly  excluded,  113  C  181 

plaintiff  slipped  on  ice  on  walk  in  front  of 
building  leased  by  one  defendant  to  the 
other,  caused  by  drippings  from  cornice; 
nonsuit  as  to  both  defendants  held  error, 
113  C  586 

negligence  of  lessor  of  building  in  making  no 
provision  in  its  construction  against  drip- 
pings from  snow,  might  be  substantial  fac- 


tor in  dangerous  condition  of  walk,  113  C 
586 

evidence  held  sufficient  to  go  to  jury  on  issue 
whether  patch  of  ice  on  sidewalk  was  de- 
fect and  whether  town  had  notice,  115  C 
384 

■ light  skim  of  snow  over  ice  held  of  no 

consequence,   115  C  387 

plaintiff  slipped  and  fell  on  ice  on  sidewalk  at 
10  a.  m.  formed  from  storm  of  previous 
day ;  held  time  elapsed  not  sufficient,  under 
circumstances,  to  charge  city  with  liabilitv, 
116  C  74 

nature  and  duration  of  successive  storms,  size 
of  city,  mileage  of  sidewalks,  etc.,  as  ele- 
ments in  determining  city's  liability  for  icy 
sidewalk,  116  C  76 

one  crossing  icy  highway  not  guilty  of  con- 
tributory negligence  as  matter  of  law ;  not 
bound  to  take  another  course  but  to  use 
degree  of  care  proportioned  to  danger,  116 
C  205 

liability  upon  person  who  causes  defect  or 
places  obstruction  in  street,  does  not  make 
him  liable  for  defect  due  to  snow  and  ice, 
116  C  307 

there  was  evidence  that  plaintiff's  foot  sank 
into  hole  covered  by  snow  only  two  inches 
deep,  119  C  166 

whether    snow    alone   caused   injuries   or 

whether  it  combined  with  defect  so  as  to 
make  city  liable  should  have  been  submit- 
ted to  jury,   119   C   166 

distinction   in   case   where   snow  was   six 


inches  in  depth  and  necessarily  caused  in- 
juries, 119  C  169 

where  city  has  used  reasonable  care  in  con- 
struction of  sidewalk  and  it  thereafter  be- 
comes dangerous  by  reason  of  natural  caus- 
es against  which  there  is  no  safeguard,  city 
not  liable  on  ground  of  nuisance,  120  C  499 

sidewalk   not    so   constructed   that,   apart 

from  natural  causes,  serious  injury  from  its 
use  was  so  probable  as  to  render  it  nuisance 
as  matter  of  law,  120  C  499 

where  jury  resolved  conflict  of  testimony  as 
to  whether  ice  was  or  was  not  sanded  at 
time  of  plaintiff's  fall  in  her  favor,  court 
could  not  disturb  verdict,  122  C  649 

no  basis  to  find  storm  of  January  22d  which 
continued  three  hours  after  walk  sanded  at 
4 :30  p.  m.  so  affected  its  condition  as  to 
make  it  unsafe  on  morning  of  23d,  123  C 
569 

nor  could   finding  be  corrected   to   show 

that  had  sand  been  placed  on  walk  that 
morning  plaintiff  would  not  have  fallen,  123 
C  569 

plaintiff  injured  by  slipping  on  ice  while 
walking  in  middle  of  street;  conclusion  that 
town  fulfilled  duty  sustained,   125   C  49 

elements  to  be  considered  in  determining 
whether  highway  is  defective,  126  C  487 
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mere  fact  that  ice  exists  on  highway  does  not 
of  itself  render  highway  defective ;  this  de- 
pends on  variety  of  conditions,  including 
defects  created  by  rigors  of  winter,  129  C 
260 

Contributory  Negligence;  Proxi- 


§  21.  ■ 

mate  Cause 

See  also  §  20,  supra 
liability  of  town   for  failure  to  erect  railing 

along  causeway;  contributory  negligence  of 

plaintiff,  29  C  204 
degree  of  care  required  in   driver  of  shying 

horse,  30  C  133 
mere  knowledge  of  defect  in  sidewalk  is  no 

bar  to  recovery,  37  C  414 
plaintiff  is   not   barred  because  another  acci- 
dent, not  attributable  to  his  negligence,  has 

contributed,  40  C  244 
though  occurring  on  another  road  not  in 

defendant's  control,  40  C  242 
liability  for  injury  to  runaway  horse,  40 


C  242 

— as  where  there  was  a  secret  defect  in  car- 
riage or  harness,  40  C  243 
-ordinary  care  at  the  very  time  and  place 


is  not  required  if  made  impracticable  by 
such  accident,  40  C  244 

man  driving  over  rough  highway  with  load 
of  hay  surmounted  by  loose  straw  all  prop- 
erly loaded,  held  not  guilty  of  contributory 
negligence,  55  C  356 

where  injury  resulted  in  instant  death  from 
defect  in  highway  and  there  were  no  eye- 
witnesses, plaintiff  must  still  show  ordinary 
care  in  deceased,  63  C  26 

but  such   care  can  be   inferred  from  the 

circumstances,  63  C  26 

fact  that  driver  turns  to  left  in  violation  of 
statute  does  not  bar  recovery  for  injury 
from  defective  highway,  63  C  155 

may  be  considered  de  reasonable  care,  63 

C  155 

visible  condition  of  highway  may  be  warning 
of  its  condition,  64  C  376 

traveler  may  presume  highway  to  be  in  safe 
condition,  but  must  use  his  senses,  64  C  380, 
79  C  42,  663 

it  is  not  negligence  to  use  highway  little  trav- 
eled and  occupied  with  building  material, 
66  C  36 

whether  one  injured  on  highway  used  due 
care  is  question  of  fact,  67  C  428,  69  C  341 

stumbling  as  excuse  for  failure  to  avoid  pat- 
ent defect,  70  C  554 

concurring  negligence  of  fellow  traveler,  or 
concurring  accident  as  affecting  town's  lia- 
bility, 71  C  686,  75  C  291,  81  C  241 

town  not  liable  where  negligence  of  fellow 
traveler  is  cause  of  injury;  injury  to  con- 
ductor of  street  car  while  standing  on  run- 
ning board,  through  its  striking  obstruc- 
tion, 81  C  241 
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reasonable  care  on  the  highway  does  not  re- 
quire traveler  to  heed  an  obstruction  he 
does  not  see  and  does  not  know  of,  82  C 
527 

concurrent  negligence  of  another  with  city, 
84  C  345 

defect  in  highway  must  be  proximate  cause 
of  the  injury  coupled  with  no  negligence  of 
the  plaintiff,  86  C  506 

cannot  be  a  matter  of  speculation,  86  C 

506 

one  encountering  an  obstacle  in  the  highway 
may  proceed  if  consistent  with  reasonable 
care,  89  C  24 

highways  are  kept  in  condition  for  reasonable 
travel,  91  C  542 

whether  plaintiff  was  negligent  for  trans- 
porting too  heavy  a  machine  on  it  is  for 
the  jury,  91   C  542 

no  statute  that  town  shall  not  be  liable  for 
defects  in  highway  where  truck  exceeds 
certain  weight,  91  C  542 

whether  there  was  contributory  negligence  in 
falling  over  a  telegraph  pole,  left  in  a  gut- 
ter, is  for  the  jury,  92  C  664 

size  of  motor  truck  is  immaterial,  if  within 
limits  set  by  law,  94  C  538 

defect  due  to  snow  and  ice;  for  jury  whether 
he  was  in  exercise  of  due  care  in  not 
avoiding  obstruction  if  he  had  lights  re- 
quired by  statute,  96  ,C  1 

plaintiff  running  into  hole  in  highway  held 
not  guilty  of  contributory  negligence  in 
view  of  fact  that  he  was  driving  over  hill 
with  sun  in  eyes,  98  C  83 

right  of  traveler  to  presume  highway  is  rea- 
sonably safe  and  his  duty  to  use  care,  102  C 
165 

municipal  corporation  not  liable  if  negligence 
of  third  party  concurs,  103  C  598 

defect  must  be  sole  proximate  cause,  103 

C  598 
-nature  of  liability,  103  C  598 


conditions  necessary   for   recovery   for  injury 
due  to  defect,  104  C  83 
— extent  of  care  required,   104  C  83 
-injury  due  to  defect  and  wrongful  act  of 


another  not  in  statute,  104  C  83 
— injury  due  to  defect  and  accident  usually 
is,  104  C  83 
-error  in  charge  as  to  concurring  causes 


immaterial  where  verdict  shows  jury  found 
necessary  conditions  for  liability,   104  C  83 

car  backed  across  highway  down  embank- 
ment and  injured  plaintiff  passenger,  held 
question  of  fact  whether  driver's  conduct 
or  absence  of  fence  was  proximate  cause, 
105  C  356 

contributory  negligence  as  a  defense,  105  C 
364 

plaintiff  not  guilty  of  contributory  negligence 
because  she  passed  over  walk  she  knew  to 
be  defective;  what  care  required,  105  C  482 


effect  of  warning  signs  placed  by  highway 
authorities  at  dangerous  places  in  road,  105 
C  553 

traveler  may  assume  traveled  portions  of  high- 
way are  free  from  obstructions ;  duty  to 
make  use  of  senses  elsewhere,  108  C  63 

person  stumbling  at  night  over  wire  around 
grass  plot  between  traveled  portion  of  high- 
way and  sidewalk  not  negligent  as  matter 
of  law  in  trying  to  cross  it,  108  C  63 

but  she  could  not  assume  it  was  free  from 

obstruction  and  was  bound  to  make  reason- 
able use  of  faculties  to  discover  conditions, 
108  C  63 

whether    city    or    plaintiffs    has    violated 

duty  were  question  of  fact,  108  C  63 

municipality  is  liable  only  where  defect  was 
sole  cause,  111  C  521 

hence  where  collision  of  automobile  with 

trolley  was  due  to  defect  next  rail  which  it 
was  duty  of  trolley  company  to  repair, 
verdict  properly  directed  for  city,  since  any 
other  defect  would  be  only  concurring 
cause,  111  C  521 

condition  of  road  at  other  points  immate- 
rial, 111  C  527 

plaintiff  who  some  years  before  had  been  fa- 
miliar with  condition  of  walk  held  not  guilty 
of  contributory  negligence  where  her  atten- 
tion was  momentarily  diverted  across  the 
street  so  she  did  not  see  defect,  115  C  717 

to  justify  recovery  from  municipality  for 
death  of  driver  and  passenger  due  to  defec- 
tive fence  it  must  appear  that  defect  was 
sole  proximate  cause  of  injury,  116  C  55 

■ and  charge  should  include  definite  state- 
ment of  rule,  116  C  55 

traveler  on  highway  entitled  to  assume  that 
it  is  not  obstructed  by  dangerous  nuisance, 
117  C  366 

but  is  charged  with  seeing  what  is  rea- 
sonably observable,  117  C  366 

in  absence  of  knowledge  of  hole  plaintiff  had 
right  to  assume  road  was  reasonably  safe 
for  her  use,  118  C  285 

and  under  circumstances  she  was  not  neg- 
ligent in  failing  to  see  it,  118  C  285 

pedestrian  has  right  to  assume  that  sidewalk 
on  which  he  walks  is  in  reasonably  safe 
condition  for  public  travel,  118  C  319 

open   manhole   is   pitfall  but   red   flag   on 

its   cover  constitutes   warning  of  its   exist- 
ence, 118  C  319 
-and   plaintiff's   falling   into   it   was  negli- 


gence as  matter  of  law,  118  C  319 
-failure  of  injured  person  to  act  upon  what 


he  knew  or  should  have  known  is  negligence 
as  matter  of  law,  118  C  319 

duty  of  one  walking  on  sidewalk  not  to  act 
as  person  of  absolute  prudence  but  only  as 
reasonably  prudent  person  would  act,  118 
C  334 
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and  he  has  right  to  assume,  until  contrary 

is  reasonably  evident,  that  city  maintained 
walk  in  reasonably  safe  condition,  118  C 
334 

plaintiff  not  guilty  of  contributory  negligence 
in  stepping  into  aperture  in  cement  side- 
walk which  had  been  filled  in,   118  C  463 

defect  in  bridge  must  be  sole  and  essential 
cause  of  death  to  warrant  recovery,  118  C 
477 

if  negligence  of  plaintiff  or  third  party  is 

also  proximate  cause,  there  can  be  no  recov- 
ery, 118  C  477 

when  injury  results  from  defect  combined 
with  culpable  negligence  of  third  party  it 
is  not  caused  by  defect  and  the  municipality 
is  not  liable,  119  C  166 

but  when  injury  is  result  of  defect  com- 
bined with  an  accident  or  natural  cause  for 
which  no  one  is  responsible,  municipality  is 
liable  unless  accident  or  natural  cause  so 
direct  and  separate  in  operation  that  it  and 
not  defect  was  proximate  cause  of  injury, 
119  C  166 

where  there  was  evidence  that  plaintiff's 

foot  sank  into  hole  covered  by  snow  only 
two  inches  deep  this  question  should  have 
been  submitted  to  jury,  119  C  166 

right  to  damages  for  defect  in  highway  is  only 
that  given  by  statute  and  in  action  founded 
on  statute  contributory  negligence  is  de- 
fense, 122  C  500 

court    in    error    in    charging    that    there 

might   be    recovery   based   on    existence   of 
nuisance,   regardless   of  contributory  negli- 
gence, 122  C  500 
-but  as  there  was  general  verdict  and  this 


error  only  affected  cause  of  action  stated 
in  second  count,  it  was  harmless,  122  C 
500 

to  entitle  plaintiff  to  recover  for  fall  due  to 
defect  in  highway,  defect  must  have  been 
sole  proximate  cause ;  no  recovery  if  his 
negligence  or  that  of  third  party  contribut- 
ed, 122  C  505 

but  where  negligence  of  third  party  was 

not  in  case  and  when  court  charged  as  to 
contributory  negligence,  charge  was  suffi- 
cient, 122  C  501 

if  negligence  of  plaintiff  or  third  party  is 
also  proximate  cause  of  injury,  together 
with  defect  in  highway,  no  cause  of  action 
under  statute,  124  C  461 

so  when  conduct  of  driver  of  car  in  which 

intestates  were  riding  was  contributing  fac- 
tor to  accident,  conclusion  that  defect  in 
highway  not  sole  proximate  cause  justified, 
124  C  461 

burden  on  plaintiff  to  prove  that  claimed  de- 
fect was  sole  proximate  cause  of  injury, 
and  that  neither  contributory  negligence 
nor  culpable  act  of  third  party  proximately 
contributed,  125  C  49 
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plaintiff's  testimony  that  she  walked  very 
slowly,  took  short  steps,  that  she  was  trying 
to  see  where  she  walked,  sufficient  as  to 
due  care,  126  C  241 

plaintiff  injured  when,  forced  to  outer  edge  of 
sidewalk  by  obstruction  placed  thereon  by 
defendant,  she  stepped  into  depression  ;  ques- 
tion of  proximate  cause  for  jury,  127  C  488 

city  liable,  in  spite  of  unusual  and  extensive 
burden  on  it,  for  plaintiff's  injuries  from 
tripping  over  sidewalk  flagstone  upheaved 
by  hurricane,  128  C  483 

citv   had   ample   means   to   safeguard   the 

place'.   128  C  483 

that  plaintiff  saw  projection  and  miscal- 
culated in  stepping  over  it  and  was  aware 
of  general  situation  due  to  hurricane,  and 
that  four  unlighted  lanterns  were  at  corners 
of  affected  area,  evidential  of  contributory 
negligence  but  did  not  establish  it  as  matter 
of  law,  128  C  483 
-conclusion    that    defect    in   sidewalk    was 


sole  proximate  cause  of  injury  not  invali- 
dated by  reason  of  nonculpable  conduct  of 
fellow  traveler,  128  C  483 

driveway  approach  across  sidewalk  with  too 
sudden  slopes  held  a  nuisance;  as  it  was 
an  absolute  nuisance,  contributory  negli- 
gence not  a  defense,  129  C  506 

statute  imposing  upon  municipalities  liability 
for  defective  highways  does  not  permit  re- 
covery where  negligence  of  third  party  is 
concurring  cause,  129  C  696 

—Notice    of    Defect,    Actual    and 


§  22. 

Constructive 

town  not  liable  if  defect  not  ascertainable  by 
use  of  reasonable  or  ordinary  care,  27  C 
393 

whether  duty  to  obtain  knowledge  of  defect 
question  for  jury,  30  C  118 

city  bound  to  know  of  dangerous  palpable  de- 
fect in  sidewalk,  30  C  121 

city  liable  for  injury  only  in  case  of  neglect 
of  duty,  39  C  228 

must  have   actual   or   constructive   notice 

of  defect,  39  C  228,  40  C  460 

knowledge  will  be  presumed  when,  39  C 


228,  40  C  460 
-rule  has  no  application  if  ignorance  is  a 


clear  omission  of  duty,  40  C  460 

notice  to  citizen  is  how  far  notice  to  city, 
39  C  228 

municipal  corporations  liable  for  neglect  to 
supervise  highways,  40  C  377,  460 

a  disregard  of  such  duty  raises  same  li- 
ability as  actual  knowledge,  40  C  377 

law  allows  reasonable  time  for  notice  to  se- 
lectmen of   defects   in   highways,   55   C   357 

and  a  reasonable  time  for  repair,  55  C  357 

where  ignorance  of  defects  is  a  result  of  neg- 
ligence in  supervision  there  is  no  excuse,  55 
C  357 
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— if  defect  is  plain  to  the  eye  and  existed 
for  great  length  of  time,  the  law  may  im- 
pute negligent  ignorance,  55  C  357 
-or  culpable  delay  in  repairing,  55  C  357 


where  excavation  is  made  under  supervision 
of  selectmen,  town  cannot  claim  want  of 
notice,  67  C  428 

notice  to  policemen  of  defect  as  notice  to  city ; 
he  may  assume  that  excavation  is  under  li- 
cense from  city ;  ordinarily  street  depart- 
ment represents  city,  70  C  115 

long  continuance  of  defect  as  constituting  no- 
tice, 72  C  672,  89  C  33 

where  municipality  fails  to  notify  railroad  of 
defect  in  bridge  railroad  bound  by  statute 
to  keep  in  repair,  railroad  not  absolved  from 
liability  to  traveler,  74  C  475 

knowledge  of  street  inspector  imputed  to  city, 
74  C  576 

charge  as  to  presumptive  notice ;  duty  of  city 
to  exercise  reasonable  supervision,  79  C 
379 

to  hold  a  town  for  a  hole  outside  of  the  high- 
way, it  must  have  had  notice  actual  or  pre- 
sumed, 89  C  24 

what  is  a  reasonable  notice  to  make  a  city 
liable  for  injury  on  the  highway  under  1917 
Act,  92  C  551 

notice  of  icy  condition  through  a  policeman 
is  not  the  equivalent  of  the  notice  required 
to  make  a  city  liable/  93  C  622 

notice  must  be  of  the  defect,  not  of  condi- 
tions which  would  naturally  produce  it,  93 
C  622 

highway  commissioner  held  to  have  had  no- 
tice of  drain  that  was  part  of  the  plan  of 
construction,  94  C  533 

city  held  to  have  had  notice  of  displacement 
of  silent  policeman,  94  C  690 

evidence  that  it  had  caused  other  accidents 

admissible,  94  C  690 

allegation  that  city  "ought  to  have  had  no- 
tice" of  defect  caused  by  snow  and  ice  in- 
sufficient allegation  as  charging  it  with  no- 
tice, 100  C  289 

when  city  will  be  charged  with  notice,  100 

C  289 

necessity  of  actual  or  constructive  notice  in 
action  against  city ;  pleading,  100  C  290,  101 
C68 

municipality  by  its  officers  must  know  of  de- 
fect or  be  bound  with  knowledge  of  it  be- 
cause of  time  it  has  existed,  101   C  68 

finding  that  defect  had  existed  for  a  "con- 
siderable time"  not  sufficient,   101   C  68 

injury  due  to  slight  breaking  away  of  edge 
of  walk  where  it  ended  at  driveway  across 
it,  held  not  sufficient  ground  to  charge  mu- 
nicipality with  notice  of  defect,  101  C  69 

existence  of  generally  dangerous  condi- 
tion which  defendant  ought  to  have  rem- 
edied immaterial  where  injury  due  to  plain- 
tiff slipping  in  small  broken  place,  101  C  69 


constructive  notice  to  town  of  defect  in  high- 
way is  question  of  fact,  unless  only  one  con- 
clusion open,  104  C  83 

city  charged  with  notice  of  ice  on  sidewalk 
existing  for  five  days  prior  to  injury,  104  C 
334 

when  defect  due  to  snow  and  ice  once  estab- 
lished, liability  of  city  and  existence  of  con- 
structive notice  not  affected  by  subsequent 
storms  or  melting,   104  C  528 

when  town  is  chargeable  with  implied  notice 
of  defect ;  only  if  reasonable  supervision 
over  streets  as  a  whole  and  in  view  of 
whole  problem  would  have  disclosed  it,  105 
C  447 

where  icy  condition  had  existed  only  an  hour 
or  two  municipality  cannot  be  deemed  to 
have  had  notice  or  reasonable  opportunity 
to  remedy  condition,  107  C  79 

no  recovery  where  defect  combined  with 

culpable  act  of  another,  107  C  79 

but  where  accident  or  natural  cause  con- 
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— test  is,  would  city  have  discovered  it  in 
time   to   guard   against   it   had   it   exercised 
reasonable   supervision,   116  C   55 
-ordinarily  question  of  constructive  notice 


curs,  may  be  recovery  unless  its  operation 
so  direct  and  separate  that  it  was  essential 
or  proximate  cause,   107  C  79 
-where  sidewalk  had  not  been  reasonably 


safe  for  five  days  by  reason  of  ice  and  snow 
on  it,  conclusion  of  trial  court  that  this,  and 
not  slight  coating  of  ice  due  to  rain  which 
formed  an  hour  or  so  before  his  fall,  was 
cause  of  accident  and  that  city  chargeable 
with  notice  upheld,  107  C  79 

notice  of  defect  in  highway  to  policeman  is 
not  notice  to  municipality  unless  he  is 
charged  with  duty  of  remedying  or  report- 
ing defects,  109  C  100 

no  liability  on  city  under  statute  unless  catch 
basin  renders  highway  defective,  109  C 
324 

nor  then  until  city  has  failed  to  use  rea- 
sonable care  to  discover  defect,  109  C  324 
-nor  until  after  actual  or  constructive  no- 


tice, 109  C  324 

held  no  evidence  that  slight  difference  in  ele- 
vation of  flagstones  had  existed  long  enough 
to  charge  city  with  notice,  111  C  36 

if  no  actual  notice  to  city  defect  must  have 
existed  so  long  city  should  have  known  of 
it,  111  C  681 

held  no  sufficient  proof  of  this  as  to  hole 

in  pavement,  though  it  was  testified  to  be 
"old,"  111  C  682 

evidence  held  to  warrant  submission  of  is- 
sue of  defect  in  sidewalk  due  to  ice  and 
notice  to  city  to  jury,  115  C  384 

ordinarily  a  municipality  is  not  liable  for  in- 
jury caused  by  defect  in  or  pertaining  to 
highway  unless  it  has  neglected  duty  after 
it  had  notice  of  defect,  116  C  55 

whether  municipality  has  constructive  notice 
of  defect  depends  upon  circumstances,  116 
C55 


is  one  of  fact  for  the  jury,  116  C  55 
automobile  drove  through  insufficient  fence 
resulting  in  death  of  driver  and  passenger ; 
question  whether  city  had  notice  of  defect 
should  have  been  submitted  to  jury  with 
proper  instructions,  116  C  55 

where  plaintiff  fell  on  sidewalk  on  morning 
after  two  days  of  snow,  sleet  and  rain  storm, 
city  held  not  liable  for  failure  to  remedy 
defect,  116  C  74 

size  of  city  and  mileage  of  streets,  magni- 
tude of  task  confronting  city  and  prompt 
employment  of  all  available  resources  to  be 
considered,  116  C  76 

to  render  city  liable,  it  must  appear  that  con- 
dition was  so  open  and  had  existed  for  such 
a  length  of  time,  that  city  should  have 
known  of  it  in  exercise  of  reasonable  su- 
pervision of  streets,  116  C  144 

that  dangerous  condition  in  sidewalk  had  ex- 
isted for  number  of  months  not  alone  suffi- 
cient to  charge  city  with  liability,  116  C 
149 

test  of  liability  is  not  whether  defect  would 
have  been  disclosed  by  examination  of  par- 
ticular street  but  by  reasonable  supervision 
of  streets  as  a  whole,  116  C  205 

where  evidence  tended  to  prove  that  shoulder 
of  road  was  slippery  at  different  times  but 
not  continuously,  held  it  could  not  reason- 
ably be  found  that  city  had  constructive  no- 
tice, 116  C  208 

in  absence  of  notice,  actual  or  constructive, 
city  cannot  be  held  liable  for  injury  result- 
ing from  defect  in  highway,  116  C  210 

it  is  necessary  that  authority  charged  with 
maintenance  shall  have  notice  of  defect,  ac- 
tual or  constructive,  that  is,  must  have  had 
actual  notice  of  it  or  it  must  have  existed 
so  long  that  it  would  have  discovered  it  in 
exercise  of  reasonable  care,  and  had  rea- 
sonable opportunity  afforded  to  remedy  it, 
116  C  241 

conclusion  of  trial  court  that  highway  com- 
missioner had  no  notice,  actual  or  construc- 
tive, of  depression  which  caused  injuries  to 
plaintiff's   car,   sustained,   116   C  241 

notice  which  municipality  must  receive  as 
condition  precedent  of  liability  for  injuries 
by  reason  of  defective  highway  must  be  no- 
tice of  the  defect  itself,  116  C  522 

not  merely  of  conditions  naturally  pro- 
ductive of  that  defect  and  subsequently  in 
fact  producing  it,  116  C  522 

slippery  sidewalk  caused  by  slime  from  pack- 
ing boxes  of  fish,  not  observable  except  by 
stepping  on  walk,  existed  from  7  a.  m.  to 
10:30  a.  m.  time  of  accident;  fish  was  un- 
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packed  thus  twice  a  week  for  preceding  two 
years ;    held 

that  there  was  no  presumptive  notice  of 

defective  condition  of  sidewalk  previous  to 
day  of  accident,  116  C  522 
-that     condition     had     not     existed     long 


enough  or  been  sufficiently  obvious  to 
charge  municipality,    116   C   522 

test  of  law  as  to  whether  or  not  municipality 
is  charged  with  constructive  notice  stated, 
118  C  23 

determination  of  issue  must  depend  on  ap- 
plication of  principle  to  facts  in  each  case, 
a  function  of  trier,  which  is  assailable  only 
if  unreasonable,  118  C  25 

slippery  condition  of  walk  in  central  location 
of  city  arose  not  later  than  noon,  remained 
that  day,  the  night  following  and  the  next 
morning  until  plaintiff  fell  at  9  a.  m. ;  held 
conclusion  of  constructive  notice  not  unrea- 
sonable, 118  C  23 

whether  city  had  received  notice  or  complaint 
of  hole  before  accident  dependent  on  con- 
flicting evidence  when  officer  passed  over 
road  daily,  118  C  288 

and  where  hole  was  two   feet  wide   and 

long  and  three  inches  deep  near  the  center 
of  highway  it  could  have  been  known  to  city 
by  ordinary  diligence,  118  C  285 

where  cover  of  manhole  was  found  out  of 
place  two  weeks  before  accident,  rattled 
when  cars  passed  over  it,  and  city  engineer 
and  street  inspector  passed  over  street  eight 
times  a  day,  conclusion  of  notice  of  defect 
inescapable,  118  C  427 

duty  and  liability  of  city  applicable  to  work 
done  under  municipal  permit  within  limits 
of  public  highway  for  private  benefit,  118  C 
463 

city  deemed  notified  in  advance  of  all  de- 
fects which  may  reasonably  be  expected  to 
arise,  118  C  463 

must  use  reasonable  care  to  protect  trav- 


elers against  negligence  of  licensees  by  rea- 
sonable supervision,  118  C  463 
— not  insurer   against  unnecessary  and  un- 
expected dangers,  118  C  463 
-in  which  case  it  is  not  liable  unless  it  has 


failed  to  use  reasonable  care  in  discovering 
defect,  118  C  463 

plaintiff's  fall  caused  by  depression  in  con- 
crete, where  excavation  by  public  utility 
had  been  filled  with  dirt,  tamped  and  then 
due  to  rainstorms  dirt  surface  became  de- 
pressed; city  failed  to  use  reasonable  care 
in  discovering  existence  of  defect,  118  C 
463 

accident  occurred  twenty-one  hours  after  bliz- 
zard ;  city's  only  evidence  was  amount  of 
money  spent,  men  and  trucks  employed,  and 
sandboxes  furnished  for  use  of  property 
owners;  verdict  for  plaintiff  upheld,  119  C 
344 
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question  is  whether  use  of  reasonable  care  by 
city,  in  view  of  size  and  nature  of  problem, 
would  have  led  to  discovery  and  remedy  of 
defect,  119  C  346 

this  involves  consideration  not  merely  of 

amount  of  money  spent  and  men  and  equip- 
ment used  but  wav  in  which  they  were  used, 
119  C  346 

in  action  for  damages  caused  by  defective 
bridge  it  must  be  shown  that  deficiency  was 
of  such  duration  that  reasonable  care  would 
have  disclosed  it  and  reasonable  opportunity 
was  had  to  remedy  it,  121  C  611 

and  doctrine  of  res  ipsa  loquitur  not  ap- 
plicable,  121   C  614 

when  once  defective  condition  has  become  es- 
tablished, fact  that  thereafter  by  reason  of 
storms  and  melting  that  condition  varies 
slightly  will  not  relieve  city  or  preclude  find- 
ing of  constructive  notice,  123  C  447 

conclusion  that  city  had  constructive  notice 
of  defect  in  sidewalk  which  had  existed  for 
three  months,  sustained,  123  C  689 

where  eight-inch  declivity  at  edge  of  road 
had  existed  four  to  six  months  before  acci- 
dent, requirements  of  notice  were  met,  128  C 
272 

general  rule  as  to  charging  municipality  with 
constructive  notice,  128  C  465 

test  is,  would  defect  have  been  discovered 

had  municipality  exercised  reasonable  su- 
pervision of  streets  as  a  whole,  128  C  465 

nature   of  defect   is   important  considera- 


tion. 128  C  465 
-charge    where    defect    consisted    of    loose 


planking  over  excavation  presenting  smooth, 

solid   surface   which   appeared   safe,   128   C 

465 
city  liable,  in  spite  of  unusual  and  extensive 

burden   on   it,   for   plaintiff's    injuries   from 

tripping   over   sidewalk  'flagstone   upheaved 

by  hurricane,  128  C  483 
notice   required   is    that   of   defect   itself,   not 

merely  of  conditions  naturally  productive  of 

defect  and  in  fact  producing  it,  129  C  256 
finding  that  highway  was  covered  with  layer 

of  ice  from  11  p.  m.  to  8  a.  m.  stricken  out; 

no  foundation  for  conclusion  of  constructive 

notice,  129  C  256 

§  23.  Notice  of  Injury 

is  in  the  nature  of  a  condition  precedent  to 
maintaining  action,  46  C  61 

doubtful  whether  it  can  be  waived,  46  C  61 

cannot  be  waived  by  minority  of  select- 
men, 46  C  62 

unless  by  a  majority  of  a  quorum  acting 

as  board,  46  C  62 

though  such  minority  be  town  agent  ex 

officio,  46  C  62 

statute  requires  precise  information  of  time 
and  place,  46  C  266 


notice  of  injury  under  statute  held  sufficient 
as  to  place  and  nature  of  injury,  50  C  497, 
53  C  213 

notice  of  place  of  injury  from  ice  on  sidewalk 
held  sufficient  under  statute,  51  C  421 

where  notice  of  injury  is  alleged  plaintiff 
need  not  prove  it  in  a  hearing  in  damages 
after  default,  53  C  213 

whether  defendant  can  show  want  of  no- 
tice in  fact  to  affect  damages,  quaere,  53  C 
214 

street  railway  company  bound  to  repair  is  en- 
titled to  notice  under  statute,  54  C  9 

notice  under  statute  held  insufficient  as  to 
cause,  nature  of  injury  and  place,  58  C  52 

statement   of   plaintiff   appended   offering 

further  information  held  not  to  cure  defects 
of  notice,  58  C  52 

object  of  notice,  58  C  52 

notice  of  injury  held  sufficient  under  statute, 
59  C  220,  225 

sufficient  to  state  the  day  of  the  injury; 

the  part  of  the  day  is  not  necessary,  59  C 
224 

review  of  decisions  de  notice,  59  C  221 

under  statute,  a  notice  fixing  date  of  injury 
actually  occurring  May  2d,  as  May  5th, 
is  fatally  defective,   63   C  268 

immaterial  that  defendant  was  not  mis- 
led, 63  C  268,  273 

want  of  legal  notice  may  be  taken  advantage 
of  by  defendant  in  a  hearing  on  damages 
after  a  default,  63  C  273 

description  of  nature  of  injury  to  horse  held 
sufficiently  definite,  64  C  376 

notice  to  street  railway  required  where  in- 
jury caused  by  defect  in  portion  of  highway 
it  was  bound  by  charter  to  keep  in  repair, 
64  C  381 

facts  as  to  oral  notice  held  not  to  estop  rail- 
way from  taking  advantage  of  statute,  64  C 
381 

notice  is  condition  precedent  to  action ;  that 
no  knowledge  of  injury  had  till  after  statu- 
tory period  had  expired  no  excuse  for  not 
giving,  66  C  387,  81  C  274,  287 

place  of  injury,  where  team  drives  into  ex- 
cavation and  runs  away,  67  C  428 

sufficiency  of  statutory  notice  of  injury,  72  C 
667,  73  C  309,  74  C  438,  81  C  300 

pleadings  may  give  more  detailed  descrip- 
tion, 73  C  314 

notice  of  injury  to  wife  signed  by  husband 
and  wife,  72  C  667 

statute  as  to  notice  not  applicable  to  injury 
by  reason  of  exclusion  from  highway,  76 
C  311 

must  be  given  before  action  brought,  and  be 
alleged,  81  C  274,  287 

place  of  injury  due  to  ice  on  sidewalk,  81  C 
300 

action  may  lie  at  common  law,  and  then  no- 
tice not  necessary,  84  C  349,  654 
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what  is  sufficient  notice ;  may  be  sent  by  mail ; 
marked  newspaper  not  sufficient,  84  C  647 

sufficient  notice  must  give  description  of  in- 
jury, time,  place,  and  cause  of  accident,  85  C 
11 

where  complaint  is  based  on  defective  side- 
walk, one  cannot  recover  on  grounds  of 
contractual  duty  in  the  building  of  the 
sewer  that  caused  the  defect,  85  C  689 

notice  is  sufficient  if  it  states  damages  gen- 
erally while  complaint  makes  it  more  spe- 
cific and  attaches  money  value,  86  C  45 

purpose  of  notice  of  injuries  from  defect  in 
highway  and  bridges  is  to  give  defendant 
warning  so  that  it  may  protect  itself  and 
be  a  guide  to  that  end,  86  C  45 

the  injurj^  of  which  notice  is  required,  is  that 
which  befell  claimant;  property  injury  re- 
quires notice  which  meets  the  statute,  86  C 
45 

burden  of  furnishing  information  in  notice 
must  not  be  increased  by  demanding  what 
could  not  be  reasonably  expected  or  be 
helpful,  86  C  45 

change  of  law  in   1895  as  to  notice  was  to 

emphasize    generality,    not    particularity   of 

description  of  injury,  86  C  45 
notice  not  required  under  statute  for  injuries 

arising    from    conditions    outside    limits    of 

highway,  86  C  55 

test  of  sufficiency  of  notice,  requirement  as  to 

"cause"  of  accident,  91  C  177 
variation    between    notice    and   complaint,    as 

to  how  accident  happened,  is  immaterial,  91 

C  177 
what  is  sufficient  notice  to  town  for  injury  in 

highway   under   act   of   1917;    place,   cause, 

time  and  nature  of  injury,  92   C  551 
ten  days'  notice  required  where  defect  consists 

of  pile  of  snow  and  ice,  96  C  1 

notice  to  municipality;  whether  cause  of  in- 
jury in  complaint  is  same  as  that  stated 
in  notice  is  question  for  court,  98  C  306 

but   submission   to   jury   harmless    where 

they  must  have  reached  right  conclusion,  98 
C  306 

use    of    words    "hollow"    in    notice    and 

"hole,"   "depression"   in   complaint   immate- 
rial, 98  C  306 

inaccuracy  immaterial  if  no  intent  to  mis- 
lead and  municipal  officers  are  not  misled, 
98  C  306 
-notice  construed  to  cover  defects  by  rea- 


son of  a  hollow  or  by  reason  of  its  being 
made  more  dangerous  by  ice  and  snow,  98 
C  312 

notice  to  municipality  of  injury  on  highways; 
purpose ;  sufficiency ;  effect  of  harmless  in- 
accuracy,  105   C  476 

whether  there  is  variance  between  notice  and 
complaint,  is  for  court,  not  jury,  105  C  476 
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complaint  against  municipality  for  defective 
highway  demurrable  unless  statutory  writ- 
ten notice  of  injury  alleged,  106  C  61 

notice  is  condition  precedent  to  action,  106  C 
393 

complaint  setting  up  notice  given  after  statu- 
tory period  but  alleging  that  injury  not 
known  till  after  accident  is  demurrable,  106 
C  393 

whether  period  for  giving  notice  to  town  runs 
from  date  of  highway  accident,  or  date 
when  injury  is  known  to  plaintiff,  quaere, 
106  C  393 

handing  notice  to  assistant  city  clerk  in  office 
held  sufficient,   113   C   145 

whether  notice  served  and  whether  it  was 

intended  to  be  or  was  misleading  because  of 
inaccuracies  are  questions  of  fact,  113  C  145 

not  required  to  have  certainty  of  plead- 


ing, 113  C  145 

— sufficient    as    to    place    if    it    enables    one 
using  ordinary  diligence,  to  ascertain  it,  113 
C  145 
-where  very  large  hole  in  street  had  ex- 


isted for  six  weeks  or  more  as  city  officers 
knew,  reference  to  hole  on  that  street  suf- 
ficient, 113  C  145 

where  notice  described  defect  as  protrusion 
of  water  box  in  sidewalk,  evidence  of  slop- 
ing of  sidewalk  from  box  to  curb,  proper, 
113  C  457 

where  court  charged  jury  that  sloping  of 

walk  was  only  relevant  as  affecting  defect 
in  notice,  assumed  jury  followed  instruc- 
tions,  113  C  457 

allegation  that  decedent  fell  "upon  a  sidewalk 
of  a  highway  known  as  North  Elm  Street" 
insufficient  notice  under   statute,   117   C  67 

purpose  of  statutory  requirement  of  notice  is 
to  give  city  such  information  as  will  as- 
sist it  in  self-protection,   117  C  67 

if  circumstances  justify  inference  that  in- 
adequacy of  notice  has  not  hampered  city 
in  its  defense,  they  will  justify  inference 
that  it  was  not  misled  by  such  inadequacy, 
117  C67 

action  brought  December,  1931,  amendment 
to  complaint  accurately  describing  place  of 
accident  filed  March,  1932,  and  case  tried  in 
November ;  agents  of  city  located  and  ex- 
amined defect  shortly  after  service  of  writ ; 
held  inference  that  city  not  misled,  under 
saving  clause  of  statute,  justified,  117  C  67 

provision  that  no  notice  shall  be  invalid  be- 
cause of  "inaccuracy"  in  stating  cause  of 
injury  cannot  avail  to  make  valid  a  notice 
which  fails  entirely  to  state  cause,  117  C 
398 

giving  of  notice  is  condition  precedent  to  main- 
tenance of  action ;  obligation  to  comply  with 
statute  rests  with  plaintiff  and  knowledge  of 
facts  by  officers  of  city  will  not  obviate  ne- 
cessity of  compliance,  117  C  398 
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assistant  city  clerk  cannot  waive  compliance 
with  statute  by  accepting  defective  notice 
of  injury  or  thereby  estop  city  from  failure 
to  meet  statutory  requirements,   117  C  398 

purpose  of  requirement  of  notice  is  to  furnish 
city  information  necessary  to  investigation 
and  protect  its  interests,  117  C  400 

"cause"  of  injury  interpreted  to  mean  de- 
fect in  highway  which  caused  injury,  117  C 
398 

where  plaintiff  simply  alleged  that  she  duly 
notified  city  of  her  claim  pursuant  to  stat- 
ute, giving  of  proper  notice  became  matter 
of  proof  and  if  proof  lacking  court  could 
take  cognizance  of  it  upon  motion  to  set  ver- 
dict aside,  117  C  402 

plaintiff  should  either  recite  notice  given  in 
complaint  or  annex  it  thereto,  117  C  402 

giving  of  notice  within  sixty  days,  or  if  defect 
consists  of  ice  or  snow,  ten  days,  is  condi- 
tion precedent  to  right  of  action,  and  must 
be  alleged  unless  action  brought  within 
time  limited  for  notice,  120  C  499 

if  plaintiff's  contention  were  correct  that 

period  runs  from  date  she  knew  she  had 
suffered  injury,  nevertheless  her  notice  was 
insufficient,  not  being  within  ten  days,  120 
C499 

general  purpose  of  requirement  of  notice  is 
to  give  officers  of  city. such  information  as 
will  enable  them  to  investigate  facts,  120  C 
577 

where  notice  completely  omitted  to  give  "a 
general  description"  of  injury,  case  did  not 
come  within  provision  that  no  notice  should 
be  invalid  by  reason  of  "an  inaccuracy  in 
describing  the  injury,"  if  there  was  no  in- 
tention to  mislead,  120  C  577 

giving  of  notice  is  condition  precedent  to 
maintenance  of  action,  120  C  579 

sufficiency  to  be  tested  by  provisions  and  pur- 
pose of  statute,  120  C  579 

five  essential  elements  of  notice  required  by 
statute,  120  C  579 

purpose  is  to  furnish  municipality  such  warn- 
ing as  will  prompt  it  to  make  inquiries  and 
such  information  as  will  furnish  reasonable 
guide  for  inquiries,   123  C   152 

amendment  of  1917,  providing  that  inaccuracy 
in  description  of  injury  or  in  stating  time, 
place  or  cause  of  occurrence  should  not  in- 
validate notice  if  there  is  no  intention  to  mis- 
lead and  municipality  in  fact  is  not  misled, 
123  C  152 

will  not  avail  to  make  valid  notice  which 

entirely  fails  to  state  essential  requirement, 
but   if   under   circumstances   it   is   sufficient 
for  its  intended  purpose  it  will  be  held  a 
good  notice,  123  C  152 
-so  where  defect  in  sidewalk  was  not  de- 


scribed with  particularity  but  place  was  lo- 
cated with  great  precision   and   authorities 


were  not  misled,  notice  regarded  as  suffi- 
cient, 123  C  152 

stating  time  and  place  where  plaintiff  fell, 
that  she  was  taken  to  hospital  and  "do  not 
know  the  full  extent  of  my  injuries"  held 
defective,  123  C  685 

act  validating  deficiencies  in  notice  to  city  of 
injury  due  to  defective  sidewalk  held  con- 
stitutional,   124   C   173 

that  notice  of  highway  defect  was  prepared 
by  assistant  city  clerk,  to  which  plaintiff 
gave  all  essential  facts,  does  not  estop  city 
from  claiming  notice  to  be  defective,  124 
C   186 

notice  is  condition  precedent  to  obtain  redress, 
through  action  at  law,  for  injuries  caused 
by  defective  highway,  124  C  187 

requirement  did  not  affect  liability  of  mu- 
nicipality   but    conditioned    maintenance    of 
action  on  it,  124  C  187 
-as  General  Assembly  might  have  omitted 


to  prescribe  such  a  notice,  it  was  at  liberty 
to  change  and  liberalize  the  requirements, 
124  C  187 

traveler  injured  by  reason  of  creation  of  nui- 
sance may  recover  apart  from  statutory  li- 
ability,  126  C  402 

so  where  crushed  stone  on  highway  con- 
stituted nuisance,  demurrer  on  ground  that 
plaintiff  did  not  give  town  statutory  notice, 
properly  overruled,   126  C  402 

sixty-day  notice  required  for  recovery  of  in- 
juries caused  by  defective  road  or  bridge 
from  party  bound  to  keep  it  in  repair,  un- 
necessary in  suit  against  railroad  for  negli- 
gence in  permitting  dangerous  condition  on 
its  bridge,  126  C  558 

dissenting  opinion  holds  like  notice  re- 
quired to  railroad  company  as  to  munici- 
pality, 126  C  567 

notice  that  decedent  "got  hurt"  inadequate; 
saving  clause  in  statute  obviates  inaccura- 
cies in  description  but  cannot  supply  lack 
of  description,  127  C  713 

—Pleading  and  Evidence 


§  24. 

allegation  of  injury  to  person  and  property 
joinable  in  one  count,  22  C  290 

plaintiff  may  prove  his  peril  and  danger  to 
enhance  his  damages,  22  C  290,  27  C  300 

presumption  of  negligence  on  part  of  party 
with  duty  to  keep  bridge  in  repair  whenever 
bridge  is  out  of  repair,  24  C  491 

quaere  as  to  proof  of  accident  at  nearly  same 
place,  shortly  after,  31   C  583 

defect  apparent ;  that  others  passed  without 
harm  admissible,  33  C  58 

opinions  as  to  object  making  horse  shy  ad- 
missible when,  42  C  306 

what  particular  questions  may  be  an- 
swered, 42  C  308 

experience  of  others  who  have  passed  safely, 
when  admissible,  43  C  42 
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opinions  of  experienced  roadbuilders,  when 
admissible  as  to  safe  condition  of  highway, 
43  C  43 

witness  may  state  facts  which  directly  called 
his  attention  to  defect,  43  C  565 

sufficient  allegation  of  defect  in  highway,  46 
C  213 

allegation  of  want  of  railing,  held  sufficient 
after  verdict,  46  C  265 

that  load  in  question  injured  roads  and 
bridges  in  other  towns,  admissible  to  rebut 
evidence  that  it  was  a  proper  one,  47  C  75 

evidence  held  inadmissible  to  show  negligence 
in  not  removing  snow  blockade,  48  C  468 

action  under  statute ;  plea  in  bar  held  prop- 
erly rejected  as  amounting  to  general  is- 
sue, 49  C  245 

that  railroad  structure  was  legally  placed 
Iicld  sufficiently  averred,  50  C  218 

line  of  occupancy  above  and  below  defect  ad- 
missible to  show  line  at  defect,  53  C  3 

where   street  is   an  ancient  highway  and 

was  never  formally  laid  out,  53  C  3 
-and  need  not  be  the  next  occupancy  on 


either  side,  but  distance  diminishes  weight, 
53  C  3 

whether  defendant  can  show  want  of  notice 
in  fact  to  affect  damages,  quaere,  53  C  214 

special  facts  showing  acts  done  in  repairing 
highway  to  be  wanton  or  unnecessary  must 
appear  in  complaint,  54  C  521 

fact  that  others  had  passed  over  defective 
highway  for  several  years  without  injury 
is  no  evidence  that  highway  was  reason- 
ably safe,  62  C  7 

experience  to  be  proof  must  be  substan- 
tially like  case  at  bar,  62  C  8 

fatal  injury  from  defect;  no  eyewitnesses; 
plaintiff  still  bound  to  show  that  deceased 
used  ordinary  care,  63  C  29 

but  ordinary  care  may  be  inferred  from 

the  circumstances,  63  C  35 

opinions  of  nonexperts  admissible  as  to  de- 
fective and  dangerous  condition  of  highway 
or  bridge,  63  C  38 

are   not   limited  to  a   mere   statement   of 

facts  upon  which  opinions  are  formed,  63  C 
38 

duty  of  town  to  keep  highway  in  repair  is  a 
question  of  law ;  whether  in  a  particular 
case  town  has  performed  its  duty  is  a  ques- 
tion of  fact,  63  C  153 

want  of  legal  notice  may  be  taken  advantage 
of  by  defendant  in  a  hearing  on  damages 
after  default,  63  C  273 

within  discretion  of  trial  court  to  permit 
amendment  of  complaint  after  hearing  in 
damages,  to  set  forth  fact  of  notice  of  in- 
jury given  to  defendant,  69  C  555 

allegation  held  to  charge  negligence  in  con- 
struction and  operation  of  drawbridge  rath- 
er than  neglect  to  keep  it,  as  a  highway,  in 
reasonably  safe  condition,   69  C  644 
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that  woman  injured  by  fall  on  sidewalk  was 
accompanied  by  adult  son,  admissible,  72  C 
72 

evidence  as  to  defective  condition  at  other 
points ;  at  same  point  at  an  earlier  day,  72 
C  244 

several  defects  may  be  alleged  in  one  com- 
plaint ;  allegation  of  knowledge  by  town 
not  necessary  where  long  continuance  of 
defect  is  alleged,  72  C  667 

that  railing  when  up  is  insufficient  not  evi- 
dence that  its  being  down  was  not  cause 
of  injury,  74  C  166 

statements  of  municipal  officers  made  before 
injury,  admissible  to  prove  knowledge  of 
defect,  74  C  438 

notice  must  be  alleged,  81  C  274,  287 

in  suit  for  injuries  from  defective  highway, 
the  notice  must  be  pleaded,  81  C  274,  85  C 
221 

an  admission  by  the  defendant  of  a  paragraph 
alleging  that  notice  had  been  given  of  "said" 
injuries,  held  to  render  proof  of  notice  un- 
necessary, 85  C  222 

complaint  for  illegal  use  of  the  highway 
should  state  abutter's  ownership  of  fee  and 
sufficient  other  facts,  85  C  401 

under  allegation  that  A  avenue  crosses  a 
railroad,  plaintiff  must  show  locus  was  a 
highway  whether  as  part  of  A  avenue  or  of 
another  or  older  one,  85  C  595 

allegations  making  damages  more  specific 
than  they  were  in  the  notice,  does  not 
make  notice  insufficient  on  demurrer,  86  C 
45 

burden  of  proof  that  a  highway  defect  was 
the  proximate  cause  of  the  injury  on  plain- 
tiff, 86  C  506 

pedestrian  fell  into  a  hole  three-and-a-half  feet 
outside  of  highway ;  that  he  knew  of  the 
hole,  or  could  have  avoided  it  by  going  an- 
other way,  not  conclusive  evidence  of  negli- 
gence, 89  C  24 

mere  fact  that  one  knew  in  a  general  way  of 
a  defect  is  not  conclusive  evidence  of  negli- 
gence, 89  C  24 

that  no  accident  had  happened  due  to  a  hole, 
for  many  years,  is  inadmissible  evidence,  89 
C  24 

it  is  for  the  jury  to  decide  whether  plaintiff 
was  negligent  in  transporting  a  load  that 
was  too  heavy  for  the  roadway,  as  used 
for  ordinary  travel,  91  C  542 

if  plaintiff  knew  the  load  was  too  heavy, 

he  assumed  the  risk,  91  C  542 

whether  city  is  negligent  in  permitting  de- 
fect in  sidewalk  is  for  the  jury,  92  C  365 

city  is  not  an  insurer,  92  C  365 

whether  one  used  reasonable  care  not  to 
stumble  over  pole  left  in  gutter  is  question 
of  fact,  92  C  664 
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evidence  that  displacement  of  silent  policeman 
had  caused  other  accidents  admissible  on 
question  of  notice,  94  C  690 

allegation  in  action  based  on  defect  in  side- 
walk that  city  "ought  to  have  had  notice" 
of  it  insufficient  as  charging  notice  to  citv, 
100  C  289 

evidence  of  repairs  after  accident  harmless  in 
view  of  other  testimony  admitted,  103  C 
598 

question    whether    witness    recalls    single 

other  piece  of  bad  road  on  long  highway 
improper,  103  C  598 

evidence  as  to  conditions  before  injury  and 
condition  of  walk  day  after  held  admissible, 
104  C  83 

complaint  alleging  injury  due  to  automobile 
striking  tree  standing  on  adjacent  land 
held  to  be  one  for  defect,  106  C  61 

complaint  not  distinguishing  between  negli- 
gence and  statutory  liability  for  defect  in 
highway  held  sufficient  as  -regards  recovery 
for  latter,  110  C  68 

complaint  based  on  negligence  of  abutting 
owner  rather  than  on  defect  in  highway 
not  demurrable  on  ground  that  duty  of  de- 
fendant as  to  sidewalk  was  not  alleged,  114 
C  675 

where  plaintiff  alleged  she  tripped  on  binding 
board  of  tar  walk,  trial  court  upheld  in  ad- 
mitting evidence  of  condition  only  at  places 
where  some  witnesses  had  testified  plaintiff 
fell,  116  C  144 

question    of    son    of   tenant   of   adjoining 

property  as  to  whether  he  had  ever  spoken 
to   landlord   about   unsafe   condition   upheld 
as  attacking  credibility,   116  C  144 
-right    of    owner    to    install    such    binding 


boards  relevant  to  duty  of  city,  116  C  144 
demurrer  properly  sustained  to  complaint 
seeking  to  make  property  owner  liable  for 
injuries  caused  by  snow  and  ice  on  high- 
way, 116  C  307 

in  action  for  injuries  caused  by  defect  in 
highway,  plaintiff  should  either  recite  the 
notice  given  in  complaint  or  annex  it  there- 
to, 117  C  402 

admissibility  of  other  accidents  at  other  times 
at  spot  where  plaintiff  slipped  on  ice  upon 
proper  preliminary  proof  of  similarity  of 
conditions,  118  C  334 

statute  placing  burden  of  proof  of  contribu- 
tory negligence  on  defendant  for  negligent- 
ly causing  death  or  negligently  injuring 
person  who  dies  before  trial  does  not  apply 
to  actions  against  municipality  for  injuries 
from  failure  to  erect  sufficient  railing  or  be- 
cause of  defective  road  or  bridge,  119  C 
476 

liability  so  imposed  not  known  to  com- 
mon law;  is  based  on  breach  of  statute,  119 
C  476 


— though  test  of  liability  is  largely  same  as 
in  negligence  actions,  action  is  not  really 
for  injury  caused  by  negligence,  119  C  476 
-reason  for  statute  does  not  apply  in  suit 


against  municipality,  119  C  476 
burden  on  plaintiff  to  prove  that  claimed  de- 
fect in  highway  was  sole  proximate  cause 
of  injury,  and  that  neither  contributory  neg- 
ligence nor  culpable  act  of  third  party 
proximately  contributed,  125  C  49 

doctrine  of  res  ipsa  loquitur  did  not  require 
court  to  find  from  photographs  that  high- 
way was  defective,  much  less  that  defend- 
ant with  notice  had  failed  to  discharge 
duty,  125  C  123 

where  crushed  stone  on  highway  constituted 
nuisance,  demurrer  on  ground  that  plaintiff 
did  not  give  town  statutory  notice,  properly 
overruled,  126  C  402 

where  truck  damaged  by  collision  with  under 
part  of  railroad  bridge  over  street,  claim 
that  city  had  reduced  clearance  by  various 
pavings  which  was  based  on  erroneous  pre- 
sumption that  railroad  had  complied  with 
order  of  commissioners  as  to  twelve-foot 
clearance  overruled,  129  C  561 

§  25.  Law  of  Road 

See  also   Automobile  §  4 

collision  in  highway  held,  on  special  facts, 
to  amount  to  a  mere  accident,  41  C  560 

under  statute  de  liability  for  collision  on 
highway,  "owner"  applies  to  person  in  con- 
trol of  vehicle,  44  C  296 

statute  making  owner  of  vehicle  liable  for  in- 
jury inflicted  by  servant,  held  constitutional, 
51  C  468 

is  a  reasonable  exercise  of  police  power, 

51  C  470 

rule  of  the  road  when  both  teams  are  going 
in  the  same  direction,  55  C  343 

it  makes  no  difference  if  forward  team  is 

in  motion  or  at  rest,  55  C  343 

action  under  statutes  for  injury  caused  by 
collision ;  fact  that  plaintiff  was  driving  at 
a  speed  higher  than  allowed  by  city  ordi- 
nance, held  not  to  bar  recovery,  59  C  10 

statute  de  drivers  meeting  on  highway  does 
not  bar  one  turning  to  left  from  recovering 
for  injury  from  defect  in  highway,  63  C 
155 

but  court  may  consider  fact  on  question 

of  reasonable  care,  63  C  155 

allegations  necessary  to  secure  treble  dam- 
ages in  case  of  collision ;  statute  construed, 
66  C  570,  75  C  124,  84  C  47,  87  C  253,  93  C 
247 

statute  as  to  vehicles  passing  construed ; 
drawing  to  left  to  stop  beside  road;  pass- 
ing to  left,  67  C  42,  68  C  475 

one  may  drive  to  the  left  side  of  the  road  if 
he  has   business   there,   using  ordinary   and 
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reasonable    care    to    avoid    collision,    67    C 

47 
street  railway  has  no  superior  right,  68  C  475, 

79  C  73,  80  C  268 
general  rule  as  to  care,  68  C  488,  72  C  37,  74 

C  554 
statute   as  to  heavy  vehicle  turning  aside  to 

let  lighter  pass,  construed,  69  C  153 
statute  as  to  leaving  horse  unfastened  in  street 

applied,  76  C  201 
bystander   must   bear   in   mind   necessity   that 

driver  watch  his  horses,  etc.,  80  C  69 
duty  of  highway  traveler   approaching  grade 

crossing,  82  C  142 

drivers  of  all  vehicles  must  use  reasonable 
care  to  avoid  accident,  82  S  513 

when  a  street  intersects  another,  82  C  539 

only  ordinary  care  required  from  street  rail- 
way towards  highway  traveler,  82  C  665 

highway  traveler  must  look  before  stepping 
close  to  a  trolley,  82  C  665 

coasting  in  highway  in  violation  of  city  ordi- 
nance does  not  preclude  one  from  recover- 
ing damages  for  injury,  84  C  2 

double  or  treble  damages  not  allowable  for 
every  injury  in  a  highway;  only  for  such 
as  result  from  violation  of  the  statute,  84  C 
48,  87  C  253 

foot   passenger   can   walk   in  roadway  and   is 

not   prima   facie   negligent   or   negligent   in 

law ;   negligence  depends  on  circumstances, 

84  C  248 
ordinary    care    must    be   taken    in    leaving    a 

vicious  horse  in  the  street,  84  C  249 
one    walking     along    a     highway    and     being 

struck  from  behind  by  a  team  may  himself 

be  negligent,  85  C  579 
whether    or    not    one    walking    in    road 

should  look  behind  is  a  question  of  fact,  85 

C  579 
to   recover  for   loss  of  dog,   something   more 

than  rapid  driving  and  death  of  dog  must 

be  shown,  86  C  546 

drunken  motorcyclist  can  recover  unless  vio- 
lation of  law  while  driving  in  the  condi- 
tion is  proximate  cause  of  accident,  89  C 
401 

one  stopping  on  left  hand  side  need  not  notify 
those  approaching  from  the  opposite  direc- 
tion of  his  presence,  90  C  502 

must  make  reasonable  use  of  one's  senses  in 
driving  across  railroad  track,  91   C  327 

traveler  and  trolley  have  equal  rights  in 
highway;  case  of  a  covered  bakery  wagon, 
91  C  327 

law  of  road  does  not  apply  on  race  track,  91 
C  338 

pedestrian  crossing  street  must  make  reason- 
able use  of  his  senses,  92  C  214 

exception  of  hay-carrying  vehicles  from  law 
requiring   lights   at   night   does   not   include 
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wagon  with  a  little  hay  to  feed  horses  draw- 
ing it,  95  C  603 
-nature   and    purpose   of   exception    to   be 


strictly  construed,  95   C  603 

effect  of  warning  signs  in  dangerous  places, 
105  C  553 

one  has  right  to  walk  in  any  part  of  highway ; 
must  use  care  proportionate  to  dangers  of 
his  position,  107  C  304 

pedestrian  has  right  to  walk  on  traveled  por- 
tion of  highway  but  greater  care  required 
than  if  on  sidewalk,  107  C  562 

road  or  street  may  mean  all  between  bounds 
or  only  part  traveled  by  vehicles,  depend- 
ing on  sense  in  which  used,  109  C  336 

in  case  of  improved  highway,  hardened  sur- 
face is  portion  intended  for  travel  within 
rules  of  road  as  to  vehicles  passing,  114  C 
336 


shoulder  is  not  part  of  road  proper,  but 

intended  for  emergency  use  only,  114  C  336 

dirt  shoulder  not  a  part  of  traveled  portion 
of  highway,  114  C  647 

sidewalks  are  for  exclusive  use  of  pedestrians 
but  remaining  portion  of  highway  is  not  for 
exclusive  use  of  vehicles,  116  C  154 

in  absence  of  municipal  or  statutory  regula- 
tion, pedestrian  has  equal  rights  in  street 
with  operator  of  automobile,  116  C  154 

while  State  delegated  to  municipalities  power 
to  make  traffic  rules  applying  to  all  vehicles 
alike,  special  power  to  regulate  motor  ve- 
hicles was  retained  by  State,  with  specific 
exceptions  noted  in  statute,  125  C  501 

so    ordinance     that    no     through     trucks 

should  use  road  which  police  commission 
should  forbid  and  order  based  thereon  in- 
valid, 125  C  501 


HOME  OWNERS'  LOAN  ACT 


relief  granted  where  defendant  accepted  bonds 
of  Home  Owners'  Loan  Corporation  in  re- 
lease of  mortgage  greater  in  amount  than 
agreed  upon,  through  mistake  of  clerk  of 
corporation,  120  C  6 

complaint  alleged  plaintiff  gave  defendant  re- 
lease of  attachment  dated  November  23, 
1933,  on  D's  property,  in  escrow,  for  $400 
in  bonds  but  latter  failed  to  pay;  defend- 
ant alleged  it  could  only  acquire  mortgages 
and  liens  recorded  subsequent  to  date  of 
act,  June  13,  1933,  and  alleged  agreement 
was  ultra  vires ;  held 

underlying    agreement    probably    between 

D,  a  mortgagee  and  defendant  under  which 


mortgagee  was  to  release  in  return  for 
bonds ;  and  agreement  re  attachment  was 
merely  to  clear  title,  120  C  250 
— in  this  event  defendant  not  acting  under 
its  power  "to  acquire  mortgages  and  liens" 
recorded  prior  to  act,  and  defendant's  posi- 
tion would  be  unconscionable,  120  C  250 
-court  in  error   in  granting  judgment  on 


pleadings  without  ascertaining  facts,  120  C 
250 
in  a  refinancing,  held  that  HOLC  took  first 
mortgage  with  imputed  knowledge  that  a 
second  mortgage  was  to  be  given  to  M,  and 
the  latter  mortgage  was  not  invalid  as 
against  public  policy,  126  C  132 


HOMICIDE 

§     1.  Murder  and  Manslaughter;  Malice 

2.  Evidence 

3.  — —In  General ;  Sufficiency 

4.  Admissibility 

5.  Procedural  Matters 

See  also  Assault  with  Intent  to  Kill;  Charge  to  Jury  §  29; 
Criminal  Law  and  Procedure 


§  1.  Murder  and  Manslaughter;  Malice 

malice  is  a  mere  matter  of  aggravation  in  as- 
sault with  intent  to  kill,  8  C  498 

there  may  be  conviction  of  murder,  in  second 
degree,  on  charge  of  poisoning,  19  C  392 

homicide  in  repelling  breaking  and  entering 
shop  in  night  season,  not  justified  unless 
statute  makes  it  burglary,  31  C  482 

homicide  in  repelling  felony  committed  by 
violence  and  surprise,  held  justified,  31  C 
483 
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whether   in  defense  of  property   in   shop, 

quaere,  31  C  484 
killing  by  spring  gun,  when  justified,  31 

C  483 

assault  raising  reasonable  belief  of  intent  to 
kill;  party  assaulted  is  justified  in  killing 
assailant,  32  C  83 

question   of   reasonable   belief   is   one   for 

the  jury,  32  C  83 
-appearances   proving  false   may  still  jus- 


tify, 32  C  84 
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deliberate  intent  is  essential  to  constitute  mur- 
der in  first  degree,  40  C  143 

actual  malice  must  be  proved  beyond  rea- 
sonable doubt,  40  C  143,  43  C  518,  46  C 
336 

implied  malice  is  sufficient  for  murder  in 
second  degree,  40  C  143,  41  C  588 

murder ;  onus  on  State  to  show  prisoner  capa- 
ble of  committing,  and  in  mental  condition 
to  plan  and  execute  deliberate  murder,  if 
inquiry  is  to  prisoner's  responsibility,  43  C 
517 

moral  mania  considered  in  reference  to  crim- 
inal cases,  43  C  524 

if  death  ensue  in  year  and  a  day  from  dan- 
gerous wound,  it  is  murder  or  manslaugh- 
ter, 44  C  540 

though    deceased    might    have    recovered 

with  proper  care,  44  C  540 
-or   though   unskillful   or   improper  treat- 


ment contributed,  44  C  540 
actual  malice  is  implied  by  law  from  wilful, 

deliberate,    or    premeditated    killing,    46    C 

336 
conspiracy  to  break  prison ;  homicide ;   aban- 
donment  of   intent    before   fatal    shot;    law 

applicable,  47  C  138 
degree  of  mental  capacity  required  to  commit 

murder  in  first  degree,  49  C  382 
accused  need  not  be  in  full  possession  of  his 

reasoning  power,  49  C  384 
what   control   of  one's   mental   powers   is 

sufficient,  49  C  382 

there  must  be  time  for  accused  to  form  a  wil- 
ful, deliberate,  premeditated  and  specific  in- 
tent to  kill,  49  C  389 

if  that  is  done  the  time  may  be  long  or 

short,  49  C  389 

murder,  a  common-law  offense ;  statute  only 
establishes  degrees  of,  50  C  196 

unnecessary  killing  of  another  while  resisting 
latter's  attempt  to  enter  house  to  make  un- 
lawful  arrest,   held  unjustifiable,   57   C  307 

but  if  solely  in  defense  it  is  manslaughter, 

not  murder,  57  C  307 
-but   where   killing  is   malicious   and   pre- 


meditated it  is  murder  in  the  first  degree, 
57  C  307 
-question  of  malice  properly  submitted  to 


jury,  57  C  308 

circumstances   held  to  show  that  killing  was 

not  in  defense  of  person  but  of  house,  57  C 

322 
what  degree  of  mental  capacity  person  must 

have  to  be  able  to  commit  murder  in  first 

degree,  57  C  509 
need  not  be  capable  of  carefully  weighing 

the  reasons  for  and  against  the  act,   57  C 

509 

assault  with   intent  to  murder;  not  essential 
that  there   should   be   premeditation  or  de- 
liberation, 63  C  390 
[Conn  Dig] — 70 


"malice  aforethought"  with  intent  to  kill 

is  sufficient,  63  C  390 

"aforethought"  qualifies  "malice" ;  malice 
must  have  existed  previously  and  must  co- 
operate with  the  act  to  constitute  murder, 
63  C  391 

where  specific  intent  is  an  element,  intoxica- 
tion mav  be  considered  as  to  intent  to  kill, 
63  C  391 

murder;  what  constitutes  malice,  and  necessi- 
ty as  to  proof  of;  intoxication  as  disprov- 
ing; rational  statements  as  rebutting  claim 
of  intoxication,  64  C  305 

nature  and  definition  of  degrees,  72  C  729 

homicide  in  general ;  manslaughter ;  malice, 
74  C  180 

charge  as  to  malice;  self-defense;  burden  and 
amount  of  proof;  reasonable  doubt;  theft 
as  motive;  manslaughter,  79  C  590 

contributory  negligence  is  not  available  as  a 
defense  in  homicide  cases,  82  C  671 

one  who  causes  death  by  reckless  automobile 
driving  is  guilty  of  homicide,  82  C  671,  83 
C  437 

intoxication  as  a  defense,  83  C  165,  87  C  291, 
88  C  208 

one  attacked  in  his  own  house  may  resist  to 
the  extent  of  taking  life,  83  C  261,  88  C 
360 

it  is  for  jury  to  say  whether  one's  belief  in  his 
danger  is  reasonable,  83  C  261 

proof  of  malice  is  essential  in  murder,  83  C 
261 

malice  may  be  presumed  from  circumstances 
of  atrocity,  84  C  152 

what  constitutes  malice,  84  C  470 

charge  de  malice ;  insanity ;  murder  in  the 
second  degree,  87  C  5 

must  actually  see  adulterous  conduct  with 
wife  to  reduce  homicide  to  manslaughter, 
87  C  5 

low  mentality  not  a  test  of  criminal  responsi- 
bility, 87  C  5 

homicide  means  wilful,  deliberate,  premeditat- 
ed killing,  87  C  6 

issue  of  sanity  should  be  ignored  if  not  raised, 
87  C  285 

jury  determines  between  murder  and  man- 
slaughter, 87  C  285 

blow  need  not  be  direct  cause  of  death  if  it 
produced  conditions  that  caused  death ;  case 
of  delirium  tremens  from  a  blow,  87  C  573 

whether  one,  who  has  had  a  quarrel,  has  had 
time  to  cool  is  question  for  the  jury,  87  C 
585 

sufficiency  of  provocation  to  reduce  homicide 
to  manslaughter  is  one  of  fact,  87  C  585 

provocations  that  '  reduce  murder  to  man- 
slaughter, 88  C  177,  360,  92  C  58 

attack  upon  a  house  to  reach  one  inside  is 
attack  upon  the  person,  88  C  360 

when  one  may  take  life  in  defense  of  one's 
house,  88  C  360 
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when  one  claiming  self-defense  may  be  guilty 
of  homicide,  88  C  360 

cannot  break  into  a  house  to  see  one's  child, 
88  C  360 

one  following  his  wife  to  a  distant  city  and 
waiting  to  kill  her  if  she  committed  adul- 
tery, is  not  entitled  to  have  crime  reduced 
to  manslaughter,  92  C  58,  72 

jury  may  determine  the  degree  of  murder,  93 
C  242 

anv  length  of  time  is  sufficient  for  wilful  in- 
tent to  kill,  93  C  242 

test  of  insanity  in  criminal  cases,  96  C  238 

atrocity  of  crime  is  proper  consideration  with 
reference  to  degree  of  crime  and  mental 
condition  of  accused,  96  C  245 

verdict  of  second  degree  murder  against  five 
upheld,  where  all  had  conspired  to  rob  and 
if  necessary  resist  interference,  but  only  one 
committed  murder,  97  C  322 

motive  and  alibi,  98  C  454 

duty  to  remove  issue  of  manslaughter  from 
consideration  of  jurv  where  no  facts  to  re- 
duce the  crime,  98  C  463,  103  C  484 

motive  for,  while  not  essential,  is  relevant  and 
pertinent,  98  C  465 

if  two  conspire  to  rob  and  in  course  of  it  one 
commits  murder  other  is  guilt}-  of  it  also, 
98  C  466 

one  put  in  reasonable  fear  of  life  may  use  club 
in  self-defense,  105  C  342 

distinction  between  first  and  second  degree 
murder,  106  C  345 

malice  distinguished  from  intent  to  kill,  106 
C  351 

former,  not  latter,  must  be  "afore- 
thought," 106  C  351 

desisting  from  attempt  might  bear  on  lat- 
ter, not  on  former,  106  C  351 

premeditation  not  element  in  second  de- 
gree murder,  106  C  352 
-use  of  deadly  weapon  as  showing  intent 


to  kill,  106  C  352 
if  death  results  from  abortion  accused  may  be 

prosecuted  for  manslaughter,  107  C  148 
— ■ — dying  declaration  is  admissible,  107  C  148 
-death  from  unlawful  act  as  manslaughter, 


107  C  155 

causing  death  by  gross  and  wilful  misconduct 
in  operation  of  motor  vehicle,   109  C  490 

murder  while  committing  or  attempting  to 
commit  robbery,  is  of  first  degree  under 
statute ;  need  not  be  done  wilfully,  delib- 
erately or  premeditatedly,  110  C  303 

accused  cannot  escape  penalty  by  aban- 
donment of  purpose  after  attempt  to  com- 
mit robbery.  HO  C  303 

unlawful    homicide    without    extenuation 


reducing  it  to  manslaughter  implies  malice 
aforethought,  110  C  303 
-so  it  will  be  implied  from  use  of  revolver 


— if  without  extenuation  reducing  it  tc 
manslaughter  it  is  second  degree  murder, 
unless  elements  constituting  first  degree 
murder  are  present,  110  C  303 

— intent  to  commit  crime  may  be  abandoned 


before  reaching  stage  of  attempt,  but  after 
that  crime  has  been  committed  and  it  is 
too  late  to  abandon  it,   110  C  303 

what  constitutes  abandonment,  110  C  303 

held  not  to  exist  where,  after  attempt  to 

commit  robbery  had  been  made,  accused  re- 
treated and  killed  person  whom  he  was  at- 
tempting to  rob  as  latter  advanced,  110  C 
303 

one  assailed  in  place  of  business  with  deadly 
weapon,  believing  danger  imminent  need 
not  retreat,  110  C  303 

he  may  defend  himself  and  property  even 

to  extent  of  taking  life,  110  C  303 

committeed  in  attempt  to  rob  is  first  degree 
murder.  110  C  549 

robbery    includes    taking    of    money    or 

goods  by  violence  or  putting  in  fear,  110  C 
549 

hence  is  present  where  there  is  intent  to 


steal  from  deceased  in  his  presence  by  use 
of  pistol  to  put  him  in  fear,  110  C  549 
— from  unlawful  killing  without  excuse,  jus- 
tification or  extenuation  law  implies  malice 
and  crime  will  be  second  degree  murder, 
110  C  549 
-elements   of  first  degree   murder  in  gen- 


in  attempt  to  commit  robbery,   110  C  303 
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eral  explained,  110  C  549 
self-defense ;   man  must   retreat   if  he   can  or 
disable  adversary   without  killing  him,   113 
C  209 

self-defense  permits  accused  to  stand  his 
ground  and  kill  his  assailant  when  retreat 
is  impossible  or  would  increase  his  danger 
or  he  cannot  disable  his  assailant  without 
killing  him,  113  C  210 

requests  to  charge  leaving  out  these  ele- 
ments improper,  113  C  210 

to  show  abandonment  of  conflict,  there  must 
be  substantial  acts  making  a  reasonable 
proof  that  it  is  real,  not  feigned,  113  C 
210 

where  accused  while  running  away  after 

firing  two  shots  continued  to  hold  revolver 
and  shot  again,  abandonment  not  proved, 
113  C  210 

B  killed  by  shotgun  and  barn  containing  his 
body  burned;  facts  held  to  justify  verdict 
of  murder  in  second  degree  but  not  one  of 
first  degree   murder,   115  C  344 

where  one  without  fault  is  assaulted  in  own 
home  he  may  resist  to  extent  of  taking  life 
of  adversary  when  necessary.  115  C  638 

use  of  dangerous  weapon,  without  malice. 

if  reasonably  necessarv,  is  justified.  115  C 
638 

jury  might  reasonably  have  concluded  that 
accused  intentionally  killed  father  by  strik- 

[Conn  Dig] 


ing  him  with  automobile;  verdict  of  guilty 
of  murder  in  second  degree  sustained,  118 
C  444 

court  could  reasonably  find  defendant  who 
shot  friend,  then  pursued  and  shot  him 
again,  guilty  of  first  degree  murder,  though 
defendant  under  strain  from  worry,  drink 
and  jealousy,  120  C  216 

gross  negligence  in  statute  de  misconduct  of 
operator  of  motor  vehicle  resulting  in  death 
imports  negligence  of  materially  greater 
degree  than  mere  want  of  ordinary  care, 
120  C  231 

inattention  or  carelessness  of  such  char- 
acter as  to  signify  indifference  to  rights  of 
others,  120  C  231 
-court  justified  in  concluding  that  conduct 


of  driver  who  killed  child  in  broad  daylight 
while  driving  rapidly  was  grossly  negligent 
in  violation  of  statute,  120  C  231 

from  unlawful  killing  without  legal  justifica- 
tion, where  no  mitigating  circumstances, 
law  implies  malice  aforethought,  120  C  624 

accused  killed  officer  with  stolen  revolver 
while  he  was  being  pursued  for  crime; 
held  court  could  reasonably  find  premedi- 
tated design  to  kill  anyone  who  attempted 
to  prevent  his  escape,  120  C  629 

inference     unavoidable     that    he     carried 

revolver  for  that  purpose,  120  C  629 
-claim   that   he   was   overcome   by   sudden 


impulse  to  shoot  due  to  lack  of  mental  sta- 
bility, and  crime  therefore  manslaughter, 
not  supported,  120  C  624 

length  of  time  necessary  to  form  specific  in- 
tent to  kill  need  only  be  time  enough  to 
form  wilful,  premeditated  and  specific  in- 
tent, 120  C  629 

■ where   accused   did   not   decide   to    shoot 

until  officer  appeared  around  corner  of 
house  close  to  him,  there  was  still  time  for 
him  to  deliberate,  120  C  628 

defendant  left  apartment  armed  with  revolver 
with  intent  to  commit  burglary  and  after 
breaking  into  store  and  stealing  radio,  shot 
policeman  who  accosted  him  on  street ; 
charge  on  premeditation ;  privilege  and  con- 
fession, 121  C  669 

no  reasonable  ground  for  defendant's  claimed 
belief  that  use  of  dangerous  weapon  with 
which  he  shot  deceased  was  necessary  to 
protect  himself  or  family,  128  C  40 

murder,  at  common  law,  is  unlawful  killing 
of  one  human  being  by  another  with  malice 
aforethought,  128  C  40 

■ our  statute  has  not  changed  this  definition 

but  provides  a  more  severe  penalty  where 
certain  features  such  as  premeditation  exist, 
128  C  40 

malice  aforethought  defined,  128  C  44 
that  defendant  was  in  own  home  no  ex- 
cuse for  deliberately  shooting  an  unarmed, 
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drunken  intruder  who  was  not  making  an 
assault  or  threatening  him  or  members  of 
household,  128  C  45 

§  2.  Evidence 

§  3.  In  General;  Sufficiency 

inquiry  as  to  prisoner's  responsibility ;  onus 
on  State  to  show  him  capable  of  commit- 
ting, 43  C  517 

that    he    was    in   condition   to    plan    and 

execute   deliberate   murder,   43    C   517 
-State  may  show  his  accurate  memory  at 


the  time,  47  C  541 

law  presumes  every  person  of  mature  years 
to  be  of  sound  mind,  46  C  337 

burden  on  accused  to  prove  insanity,  46 

C  337,  47  C  541 

counsel  for  accused  may  read  standard  medi- 
cal works  to  jury,  46  C  337 

also  case  from  law  reports,  in  which  sub- 
ject is  discussed,  46  C  338 

and  statement  of  facts  in  connection  with 


opinion  on  the  law,  46  C  338,  but  see  59  C 
243 

newly  discovered  evidence  held  insufficient  to 
grant  new  trial  in  a  murder  case,  48  C  94 

statutory  requirement  that  there  be  two  com- 
petent and  reliable  witnesses,  or  the  equiv- 
alent thereto,  49  C  384,  56  C  418 

reasonable  doubt ;  proof  must  exclude  every 
reasonable  hypothesis  of  innocence,  49  C 
385 

belief  of  accused  that  deceased  intended  to 
take  his  life  must  have  some  reasonable 
foundation,  49  C  387 

production  of  material  letter  refused  by  ac- 
cused ;  person  to  whom  accused  read  it 
may  state  its  contents,  57  C  508 

testimony  of  accused  in  his  own  behalf  is  not 
that  of  a  disinterested  witness,  63  C  392 

burden  and  amount  of  proof,  77  C  267 

suicide  of  deceased  as  defense;  her  statements 
de,  as  evidence,  77  C  267 

murder  and  manslaughter ;  malice ;  what  evi- 
dence is  equivalent  to  that  of  two  wit- 
nesses ;  admissions  by  accused ;  plea  of 
guilty,  78  C  18 

burden  of  proving  self-defense  on  defendant, 
79  C  589 

alibi  is  merely  rebuttal  of  State's  evidence,  84 
C  152,  222,  98  C  467 

accused  is  presumed  to  be  sane,  87  C  285 

where  court,  upon  a  plea  of  guilty,  hears  evi- 
dence as  to  degree  of  murder,  it  is  a  ques- 
tion of  fact  whether  there  was  enough  evi- 
dence to  overcome  element  of  malice,  88  C 
208 

whether  accused  was  so  intoxicated  as  to  be 
incapable  of  intention  to  kill  is  question  of 
fact,  88  C  208 

whether  testimony  in  a  capital  case  is  equiv- 
alent to  that  of  two  witnesses  is  for  the 
jury,  90  C  126 
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uncorroborated  testimony  of  one  accused  is 
not  sufficient  to  convict  the  other,  92  C  72 

requirement  of  at  least  two  witnesses  to  a 
homicide  is  complied  with  by  having  wit- 
nesses to  different  parts  of  the  same  trans- 
action or  to  different  circumstances  of  the 
case,  93  C  242 

evidence  that,  after  quarrel,  accused  went  into 
adjoining  room,  returned  with  revolver  and 
killed  decedent,  is  sufficient  basis  for  malice, 
95  C  74 

when  verdict  of  first  degree  murder  may  be 
set  aside  as  against  the  evidence,  97  C  462 

requirement  as  to  the  testimony  of  two  wit- 
nesses or  its  equivalent  in  a  capital  case, 
explained,  97  C  462 

statutory  requirement  that  there  be  testimony 
of  two  witnesses  or  its  equivalent,  103  C 
454 

verdict  of  first  degree  murder  held  only  rea- 
sonable conclusion  upon  the  evidence,  103 
C  454 

statute  requiring  testimony  of  two  witnesses, 
or  equivalent,  for  conviction  of  first  degree 
murder,  106  C  701 

evidence  held  to  support  conviction  of  princi- 
pal and  his  accomplice  of  first  degree  mur- 
der, 106  C  701 

conclusion  that  shooting  done  with  malice 
aforethought  and  intent  to  kill  inescapable 
when  accused  killed  without  extenuation 
and  with  his  own  pistol,  109  C  124 

right  of  State  to  show  facts  different  than 

testified  to  by  own  witness,   109  C   124 
-duty  to  call  all  material  witnesses,  109  C 


124 
— physician  testifying  as  to  gunshot  wound 

and  his  treatment  of  it  cannot  be  asked  on 

cross-examination   whether   it   was   near  or 

far  shot,  109  C  124 

— motive  need  not  be  shown,  109  C  124 
-failure   of  accused   to  testify   as   to   facts 


within   his    knowledge   may   be    considered, 
109  C  124 
guilt    to    be    established    beyond    reasonable 
doubt,  109  C  139 

manslaughter  by  burning  building,  110  C  55 

State  not  bound  to  prove  exercise  of  due 

care  by  victim,  110  C  55 

act    of    accused    need    not    be    immediate 

cause  of  death,  and  acts  of  deceased  consti- 
tute no  defense,  where  it  was  not  independ- 
ent efficient  cause  but  material  result  of 
conduct  of  accused,  110  C  55 

effort  of  boys  to  save  valuables,  110  C  55 


-so  act  of  father  in  sending  them  back  for 
that  purpose  is  no  defense,  110  C  55 
— where  claim  was  accused  employed  W  to 
set  fire  State  need  not  prove  agency  of  W 
but  only  that  accused  was  accessory  within 
statute,  110  C  55 

-that  W  was  a  burglar  not  relevant  fact, 


110  C 
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evidence  of  existence  or  nonexistence  of  mo- 
tive important,  but  State  does  not  have  to 
prove  one,  115  C  344 

evidence  in  support  of  alibi  is  to  be  consid- 
ered, together  with  other  evidence,  upon 
question  of  reasonable  doubt,  120  C  498 

defendant  not  prejudiced  by  denial  of  motion 
to  quash  count  charging  murder  while  com- 
mitting robbery,  since  he  was  not  found 
guilty  under  that  count  and  evidence  admit- 
ted under  it  was  relevant  to  other  counts, 
120  C  624 

when  police  officer  has  been  killed  by  one 
whom  he  was  attempting  to  arrest  while 
escaping  after  commission  of  another  crime, 
evidence  of  commission  of  that  crime  is 
relevant  upon  the  prosecution  for  homicide, 
120  C  624 

is  necessary  to  present  complete  picture; 

also  to  show  justification  of  officer  for  pur- 
suing him,   120  C  632 

statutory  requirement  for  conviction  in  cap- 
ital case  that  there  be  testimony  of  at  least 
two  witnesses  or  its  equivalent  does  not 
mean  two  or  more  witnesses  testifying  to 
same  fact  or  to  each  fact,  122  C  529 

if  there  are  two  or  more  witnesses  each 

testifying  to  different  parts  of  same  trans- 
action or  different  circumstances,  this  is 
sufficient,  122  C  529      < 

evidence   established   guilt   of  accused   by 

equivalent  of  two  witnesses,  122  C  529 

identity  of  accused  as  robber  who  committed 
murder  held  abundantly  established  by  evi- 
dence, 123  C  666 

necessity  of  testimony  of  two  witnesses  or 
equivalent,  123  C  673 

conviction  of  defendant  as  accessory  to  mur- 
der ;  circumstantial  evidence ;  evidence  of 
accomplice;  conspiracy  to  use  gun  to  commit 
robbery,  126  C  48  and  see  Accomplice  and 
Accessory 

court  properly  concluded  that  requirement  of 
statute  that  guilt  be  established  by  testi- 
mony of  at  least  two  witnesses  or  equiva- 
lent was  satisfied,  126  C  49 

§  4.  Admissibility 

what  circumstances  admissible  to  prove  mur- 
der, 9  C  47 

adulterous     intercourse     admissible     to     repel 

presurnption    from    conjugal    relation,    9    C 

52,  35  C  205 
confessions    of   prisoner    admissible    when,    18 

C  166 
on  charge  of  uxoricide,  evidence  is  admissible 

to  rebut  presumption  of  conjugal  affection, 

35  C  205 
evidence   of  bad   prison   food   inadmissible   in 

justification,     or     to     reduce     the     degree 

charged,  38  C  127 


intoxication  admissible  as  to  capacity  to  pre- 
meditate, 40  C  143,  41  C  587,  48  C  97,  63  C 
392 

but  not  to  excuse  the  crime  or  to  mitigate 

punishment,  40  C  143 
-quaere  as  to  intoxication  resorted  to,  to 


nerve  criminal  to  preconceived  plan,  48  C 
97 

declarations  thirteen  years  before,  admissible 
to  prove  malice,  though  of  little  weight,  46 
C  336 

murder ;  remote,  obscure  allusions  by  accused 
admissible,  47  C  538 

jury  to  apply  the  allusions  under  all  the 

circumstances,  47  C  538 

"I  don't  know  but  I  shall  kill  some  one 

in  a  week,"  admissible  as  a  threat  if  uttered 
in  a  conversation  de  deceased,  47  C  539 

insanity  must  be  proved  as  a  fact;  reputation 
inadmissible,  47  C  539 

and  prosecution  has   right  to  rebut  such 

proof,  47  C  541 

evidence  of  sister's  insanity ;  State  may  show 
it  is  not  hereditary,  47  C  541 

intoxication ;  its  bearing  on  the  crime  of  mur- 
der, 48  C  97,  63  C  391 

State  may  show  that  deceased  acted  in  good 
faith  in  arresting  accused  without  a  war- 
rant, 49  C  381 

that  father  of  accused  told  deceased  that 

accused  had  just  committed  a  breach  of  the 
peace,  49  C  380 

defense  that  person  other  than  prisoner  com- 
mitted the  homicide ;  threats  of  other  in- 
admissible, in  absence  of  evidence  connect- 
ing him  with  corpus  delicti,  53  C  540 

voluntary  statements  of  accused  before  grand 
jury  are  not  privileged,  56  C  413 

may  be  testified  to  by  grand  juror  who 

heard  them,  56  C  413 

declarations  of  accused,  after  being  cautioned 
by  coroner,  are  admissible  against  him,  56 
C  413 

inquiries  as  to  intoxicated  condition  of  ac- 
cused at  time  of  making  confession  admis- 
sible,  57  C  503 

but    specific    question    held    inadmissible 

as  for  an  expert  only,  57  C  504 

expressions  of  attachment  of  accused  for  per- 
sons killed  held  inadmissible  in  his  behalf, 
57  C  506 

fact  that  priest  administered  last  rites,  held 
admissible  to  prove  knowledge  of  dying 
condition   in   declarant,   57   C  506 

threat  of  wife  of  accused  held  admissible  as 
tending  to  connect  wife  with  crime,  63  C 
48 

where   defense   was   that  wife   committed 

crime,  63  C  49 

remark  of  judge  in  admitting  the  evi- 
dence that  he  thought  "he  was  overruling 
the  Supreme  Court,"  held  error  and  ground 
for  new  trial,  63  C  49 
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malice  rebutted  by  proof  of  reasonable  belief 
that  dead  man  committed  adultery  with 
wife  of  accused,  74  C   177 

admissibility    of   expressions   of   affection 

for  dead  man  by  wife,  after  commission  of 
crime,  74  C  177 

evidence  as  to  finding  of  shells  in  room  of  ac- 
cused, which  corresponded  to  bullet  in  dead 
man,  admissible  without  preliminary  proof, 
74  C  649 

clothes  worn  directly  after  crime,  admitted 
in  connection  with  testimony  that,  at  that 
time  there  were  blood  spots  upon  them, 
82  C  59 

evidence  of  one's  state  of  mind  before,  and 
at  the  time  of,  homicide  is  admissible,  83  C 
261 

statement  of  ill  will  by  accused  towards  in- 
jured party,  84  C  470 

evidence  that  one  accused  of  murdering  his 
wife  had  called  her  a  bad  woman  is  rele- 
vant as  to  motive  and  malice,  87  C  5 

mutual  relation  of  accused  and  deceased  is 
proper  subject  of  inquiry,  88  C  177 

evidence  admissible  to  show  that  deceased 
customarilv  carried  money  in  his  pocket, 
90  C  126 

when  State  can  offer  evidence  of  other  mur- 
ders  by  accused,   92   C   526 

one  who  obtained  a  dying  declaration  is  as- 
sumed to  have  tried  to  get  a  complete  and 
accurate  one,  93  C  328 

dying  declaration  may  be  made  in  response 
to  questions ;  questions  are  then  admissible, 
93  C  328 

accused  need  not  be  present  when  dying  dec- 
laration is  made,  93  C  328 

that  decedent  distinguished  between  assailants 
can  be  shown,  93  C  328 

State  claimed  accused  killed  S  in  mistake  for 
B,  whom  they  believed  had  caused  their 
arrest   for   stealing,    100   C   211 

admission  of  evidence  de  the  stealing,  in 

absence  of  any  evidence  of  mistaken  iden- 
tity, held  error,   100  C  211 

evidence  of  other  crimes  permitted  when,  103 
C  455 

attacking  credit  of  accused  who  becomes  wit- 
ness, 103  C  456 

State  cannot  attack  character  of  accused  un- 
til he  puts  it  in  issue,  106  C  454 

self-defense ;  when  reputation  of  deceased  for 
violence  is  admissible ;  specific  acts  can 
never  be  shown,  106  C  454 

evidence  of  reputation  for  violence,  not  ad- 
missible to  establish  which  was  aggressor 
in  fight,  106  C  454 

conduct  of  accused  in  leaving  bodies  of  girls 
he  had  struck  with  car  in  road  and  driving 
on,  relevant  to  prove  consciousness  of  guilt, 
109  C  490 

where  accused  testified  that  he  had  always 
carried  a  revolver  since  the  war,  exclusion 
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§  4  Homicide 

of  question  why  he  did  it,  held  not  im- 
proper, 113  C  217 

declaration  of  murdered  man  that  he  was 
going  to  house  of  accused  held  admissible, 
115  C  344 

though  defendant  makes  no  dispute  as  to  man- 
ner of  killing,  incumbent  on  State  to  show 
circumstances,  and  sweater  through  which 
bullet  passed  admissible,  120  C  498 

§  5.  Procedural  Matters 

may  be  found  guilty  of  manslaughter  on  an 
indictment  for  murder,  9  C  260 

degree  of,  must  be  found  by  jury  as  a  fact; 
otherwise  verdict  will  not  authorize  greater 
punishment,   19  C  393 

necessity  of  stating  degree  of  crime  in  the 
indictment,  38  C  397 

sentence  of  death  pending  motion  for  new 
trial,  held  no  error,  46  C  339 

count  charging  all  as  principals  may  be 
joined  with  one  charging  two  as  principals 
and  one  as  accessory  before  the  fact,  47  C 
118 

failure  of  court  to  inquire  if  prisoner  had 
anything  to  say  why  sentence  should  not  be 
pronounced,  held  no  error,  47  C  542 

murder  in  the  first  degree;  what  form  of  in- 
dictment is  sufficient  under  statute,  50  C  196 

degree  must  be  alleged;  need  not  set  out 

facts  constituting  murder  in  first  degree; 
as  distinguished  from  second  degree,  50  C 
197 

information  by  state's  attorney  lies  for  as- 
sault with  intent  to  murder  under  statute, 
60  C  94 

although  statute  allows  a  sentence  which 

may  cover  life,  60  C  95 

new  trial  for  verdict  against  evidence;  charge 
held  not  to  assume  existence  of  corpus 
delicti ;  what  is  corpus  delicti ;  amount  and 
order  of  proof,  81  C  22 

where  appeal  is  decided  before  expira- 
tion of  reprieve,  Supreme  Court  has  no  oc- 
casion to  appoint  time  of  execution,  81  C 
22 

appeal  as  a  supersedeas,  82  C  59 

absence  of  accused  for  short  time  during  se- 
lection of  jury,  not  ground  for  arrest  of 
judgment,  82  C  59 

plea  of  not  guilty  puts  in  issue  any  crime 
under  the  indictment,  87  C  285 

State  may  be  permitted,  in  discretion  of  the 
judge,  to  reopen  case  to  supply  omitted  tes- 
timony, 90  C  126 

in  case  of  assault  with  intent  to  murder  in 
one  count,  jury  returned  a  verdict  of  guilty 
of  intent  to  kill ;  held  good,  90  C  381 

separate  trials  under  joint  indictment  granted 
when,  92  C  58,  97  C  321 

use  of  confession  and  admission  on  joint 

trial,  92  C  58 
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if  verdict  is  reasonable,  doubt  in  judge's  mind 
is  not  sufficient  for  new  trial,  93  C  242 

motions  for  change  of  venue  and  separate 
trials  of  two  accused  held  properly  denied, 
98  C  454 

so  motion  that  State  elect  between  counts 

charging    commission    of   crime    and   being 
accessory  to  it,  98  C  454 

right  of  court  to  return  jury  twice,  98  C  454 

to  comment  on  evidence  in  charge,  98  C 

454 

to  question  witnesses,   98   C  454 

removal  of  issue  of  manslaughter  from  con- 
sideration of  jury,  when  proper,  98  C  463 

issues  on  appeal  from  denial  of  motion  to  set 
verdict  aside,  103  C  453 

right  of  jury  to  bring  in  verdict  for  lesser 
crime,  103  C  456 

in  trial  for  murder,  court  may  permit  ac- 
cused or  his  counsel  to  admit  facts  which 
are  consistent  with  his  innocence,  103  C 
455 

function  of  Supreme  Court  on  appeal  from 
first  degree  murder  verdict,  103  C  453 

segregation  of  witnesses  within  discretion  of 
trial  court,  103  C  454 

function  of  Supreme  Court  on  appeal  from 
denial  of  motion  to  set  aside  first  degree 
murder  verdict,   106  C  701 

duty  of  state's  attorney  to  notify  court  of 
need  of  grand  jury,  106  C  701 

grand  jury  may  indict  though  accused  bound 
over  to  future  term  and  he  may  be  brought 
into  court  on  bench  warrant,  106  C  701 

action  of  trial  court  in  continuing  trial  and 
holding  jury  for  ten  days  because  of  ill- 
ness of  one  of  them  upheld,  106  C  701 

on  trial  by  three  judges,  no  motion  to  set 
aside  verdict  is  necessary,  110  C  549 

assignment   of  error   is   sufficient,    110   C 

549 
-on  such  trial  any  question  can  be  raised 


which  might  have  been  raised  before  jury, 
with  addition  of  finding  of  facts  by  court, 
110  C  549 

where  State's  case  dependent  almost  entirely 
on  testimony  of  S,  and  defendant  sought  to 
discredit  S  by  showing  he  had  been  prom- 
ised immunity  for  his  testimony,  state- 
ment of  state's  attorney  that  no  promise  of 
exemption  was  made  held  reversible  error, 
120  C  486 

especially  as  no  admonition  to  disregard 

statement  was  given  by  court,  120  C  486 
-and  prestige  and  confidence  pertaining  to 


office,   and   personal   reputation   for   probity 
of  state's  attorney,  gave  finality   to  state- 
ment, making  it  the  more   prejudicial,   120 
C  486 
-that   it  was  made   impulsively  and  upon 


strong  provocation,  nil  sig.,  120  C  486 
defendant  sentenced  to  be  hanged,  but  before 


Hospitals 


execution  statutes  were  passed  providing 
that  execution  should  be  by  electrocution; 
held 

— §§  6561  and  6568,  Rev.  1930,  in  effect  at- 
tach to  every  act  repealing  a  statute  a 
saving  clause  as  regards  matter  covered  by 
repealed  statute,   121   C  195 

— that  the  acts  providing  a  new  method  of 
execution  constitute  a  "repeal"  of  the  pre- 
vious law,   and  the  situation  comes   within 


the   purview  of  §§  6561   and  6568,   121    C 
195 

— and  the  judgment  directing  the  hanging 
is  effective,  121  C  195 
-history  of  relevant  statutes  reviewed,  121 


C  195 

fact  that  defendants  have  been  twice  found 
guilty  by  a  jury  of  first  degree  murder, 
no  reason  for  not  ordering  retrial  in  case 
of  error,  128  C  181 


HORSES 

See  Animals  §  4 


HOSPITALS 


Note:  See  Charities  §  6  for  cases  in- 
volving liability  of  public  hospitals  for  torts 
of  agents  and  servants 

privileges  and  duties  of  "life  director"  of 
Norwalk  Hospital  Association ;  charter  con- 
strued, 99  C  472 

general  hospital  is  not  state  institution  and 
exempt  from  liability  on  ground  of  govern- 
mental immunity,  nor  because  of  public 
character  of  its  charity  or  fact  that  funds 
are  held  in  trust,  113  C  188 

jury  might  reasonably  have  concluded  that 
decedent  when  he  entered  defendant  sana- 
torium had  suicidal  tendencies  and  that 
sanatorium  authorities  should  have  known 
this,  118  C  617 

when  patient  enters  private  hospital  he  is  en- 
titled to  such  attention  as  his  safety  re- 
quires, 118  C  617 

if   he   is   known   by   authorities   to  be   In 

danger   of   self-destruction   they   are   bound 
to  use  reasonable  care  to  prevent  such  an 
act,   118  C  617 
-and  that  they  have  no  legal  right  to  re- 


strain patient,  nil  sig.,  118  C  617 
— rule    differs    as   to   charitable    institution, 
118  C  617 
-where    suicide    was    proximate    cause    of 


sanatorium's  failure  to  exercise  surveillance 

verdict  against  it  sustained,  118  C  617 
history  of  statute  concerning  paupers  who  are 

sick  and  cared  for  or  supported  by  public 

hospitals  reviewed,  119  C  146 
from    inception    these    statutes    designed    for 

needs  of  pauper  who  is  in  town  of  which 


he  is  not  inhabitant  and  also  to  confer  and 
limit  right  of  recovery  by  that  town  from 
town  where  pauper  belongs,  119  C  146 
-cannot  be  read  to  impose  limitation  upon 


amount  which  town  rendering  aid  may  ex- 
pend or  be  charged  therefor,  119  C  146 

— this  construction  not  affected  by  1917 
amendment  that  hospital  receiving  state 
aid  shall  charge  uniform  rate  for  paupers, 
119  C  146 

— purpose  of  amendment  is  that  such  hos- 


pitals   shall    not    charge    more    for    paupers 
from  one  outside  town  than  another,  119  C 
146 
-plaintiff   hospitals,   in   charging  city,   not 


limited  by  statute  to  $21  per  week,  whether 
pauper  belongs  to  city  or  to  some  other 
town,  119  C  146 

when  duty  to  disclose  to  inmate  of  hospital 
for  insane  that  he  can  secure  his  release 
under  the  statute  arises,  124  C  170 

county  is  legal  entity  distinct  from  State,  127 
C  53 

payments  to  public  hospitals  for  patients 

sent  by  county  not  restricted  to  $8  a  week 
under  statute  de  charges  to  be  made  when 
expense  is  to  be  paid  by  State,  127  C  53 

where  general  verdict  against  hospital  may 
have  been  based  on  ground  as  to  which  no 
error  in  charge  was  committed,  the  neg- 
ligent employment  of  incompetent  servants, 
it  must  stand  though  court  erred  in  charge 
which  would  have  affected  other  ground, 
alleged  breach  of  contract  through  negli- 
gence of  employees,  127  C  194 
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Hotels 


HOTELS 

See  Innkeepers;  Negligence  §  5 


HOUSES  OF  ILL  FAME 


justice  of  peace  can  require  sureties  of  good 
behavior  from  keeper  of  such  house,  9  C 
350 

on  noncompliance  can  commit  to  prison, 

but  cannot  bind  over  to  county  court,  9  C 
350 

anyone  having  knowledge  may  testify  as  to 
its  reputation,  17  C  472 

State  must  prove  what  two  facts,  in  a  prose- 
cution for  keeping,   17  C  472 

statute  de  "reputation" ;  reputation  prior  to 
time  of  that  statute,  admissible  as  tending 
to  show  its  character  afterwards,  17  C 
473 

statute  de  frequenting,  constitutional,  31  C 
574 

evidence  of  reputation  prior  to  nolle  of  pre- 
vious  charge,    admissible,    31    C   575 

that  house  was  visited  by  persons  of  bad 

reputation  for  chastity,  31   C  576 

proof  that  house   was  in  fact  one  of  ill 

fame  is  not  required,  31  C  576 

proof  of  keeping  part  of  the  house  charged 
as  house  of  ill  fame,  sufficient,  31   C  577 

is  a  public  nuisance,  33  C  92 

term  "house  of  ill  fame"  synonymous  with 
"bawdy  house,"  33  C  92 


city  by-law;   owners;  construction,  33   C  93 

whether    landlord    can    be    regarded    as 

"owner" ;  facts  held  to  make  landlord  joint- 
ly liable  with  lessee,  33  C  94 

disorderly  house  defined,  33  C  259 

in  prosecution  for  keeping,  need  not  be  proved 
that  house  had  that  reputation,  33  C  259 

"house"  means  any  building,  36  C  79 

complaint  for  keeping  held  not  bad  for  du- 
plicity, 38  C  38,  66  C  7 

proof  is  necessary  to  support  information  for 
keeping,  38  C  524 

charge  of  court,  covering  only  part  of  proof 
necessary,  held  erroneous  as  being  mislead- 
ing, 38  C  525 

to  sustain  information  for  keeping  house 
reputed  to  be  one  of  ill  fame  fact  that  it 
is  such  a  house  must  be  proved,  82  C  111, 
83  C  56,  550,  96  C  315 

statute  against  keeping  house  reputed  to  be 
of  ill  fame,  constitutional,  83  C  550 

whether  "knowingly"  is  to  be  implied  in  def- 
inition of  statutory  crime;  how  determined, 
96  C  306 

will  not  be  implied  in  statute  making  it  t 

a  crime  to  keep  a  house  of  il  fame,  96  C 
306 


HUNTING 

See  Fish  and  Game 
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HUSBAND  AND  WIFE 

§     1.  In  General 

2.  Rights  of  Husband  in  Property  of  Wife 

3.  In  General 

4.  As  Trustee 

5.  Rights  and  Liabilities  of  Wife 

6.  In  General ;  Power  to  Contract 

7.  Separate  Estate 

8.  Liability  of  One  Spouse  for  Contracts  and  Purchases  of  Other 

9.  Gifts,  Contracts  and  Transportation  between 

10.  In  General 

11.  Gifts 

12.  Antenuptial  Agreements 

13.  Duty  of  Husband  to  Support 

14.  Agency 

15.  Survivor's  Property  Rights;  Effect  of  Abandonment 

16.  Alienation  of  Affections 

17.  Actions 

18.  In  General 

19.  Joinder 

20.  Pleading  and  Evidence 

See  also  Divorce;  Marriage;  Parent  and  Child;  Paupers  §  9; 

Tenants  in  Common 


§  I.  In  General 

husband     cannot     charge     funeral     expenses 

against   estate  of  deceased  wife,   52   C  426 
duty  of  husband  to  bury  deceased  wife  in 

a  suitable  manner,  52  C  426 
wife  has  same  right  to  affection  and  society 

of  husband,  as  he  to  hers,  58  C  8 
marital  rights  and  duties  are  imposed  on  both 

husband  and  wife,  61  C  234 
right  of  husband  to  make  conveyance  depriv- 
ing unfaithful  wife  of  dower,  72  C  271 
effect  of  statute  as  to  listing  wife's  property 

in  husband's  name  for  taxation,  76  C  695 
of  the  relationship  and  its  historv,  in  general, 

79  C  25 
statute    giving   custody    of   body   of   dec 

spouse  to  survivor  extends  to  removals  and 

reinterments,  81   C  598 
deed  to  husband  and  wife  makes  them  joint 

tenants  without  survivorship,  83  C  581 
consortium  means  a  right   of  husband  to  so- 
ciety, companionship,  affection,  and  services 

of  wife,  84  C  9 
settlement  of  wife  and  child  born  in   lawful 

wedlock  follows  that  of  husband  and  father, 

85  C  197 
Probate  Court  can  allow  sum  for  support  of 

widow  but  not  for  support  of  husband,  91 

C  76 

promise  of  husband's  creditors  to  forbear  suit 
at  wife's  request  is  valuable  consideration 
for  her  note,  93  C  355 


right  of  husband  or  wife  to  allowance  for 
services  and  care  rendered  to  other  under 
Workmen's   Compensation   Act,    103   C   431 

husband,  married  prior  to  1877,  held  not  nec- 
essary party  to  a  mutual  distribution  signed 
by  wife,   104  C  97 

domicil  of  wife  follows  that  of  husband  104 
C  169,  105  C  502 

husband  entrusted  with  wife's  funds  in  Ken- 
tucky ;  law  of  Massachusetts,  as  place  of 
their  domicil,  governed,  104  C  169 

radical  alterations  of  status  made  bv  statute 
of  1877,  106  C  178 

husband  living  with  wife  under  sixteen  not 
guilty  of  carnal  abuse  of  female  child,  113 
C  288 

contract  made  to  protect  party  against  demand 
of  his  wife  on  understanding  that  unless  she 
attempted  to  reach  property  it  should  not 
take  place  of  earlier  agreement  which  was 
terminable  at  will,   sustained,   122  C  60 

situation  not   within   principle   that  party 

will  not  be  permitted  to  set  aside  convey- 
ance made  for  purpose  of  defrauding  credi- 
tors, 122  C  60 

right  of  husband  to  recover  expenses,  in- 
curred as  well  as  paid,  made  necessary  by 
personal  injury  to  wife,  122  C  338 

essentials  of  joint  enterprise  in  use  of  auto- 
mobile include  common  purpose,  commu- 
nity  of   interest    in    them,    joint    possession 
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§  1  Husband  and  Wife 

and  equal  authority  to  control  its  operation, 
123  C  49 
-husband   and    wife   riding   in   car   owned 


and  driven  by  one  of  them  to  carry  out 
common  purpose  not  engaged  in  joint  en- 
terprise in  absence  of  evidence  of  right  in 
both  to  control  its  operation,  123  C  49 
wife  "living  with"  husband  means  actually  re- 
siding and  making  home  with  him,  126  C 
659 

§  2.  Rights    of    Husband    in    Property    of 
Wife 

§  3.  In  General 

whether  equity  will  enforce  agreement  of  hus- 
band and  wife  to  convey  wife's  estate,  2  D 
225,  5  D  492,  13  C  478 

recovery  of  debt  due  wife,  dum  sola,  inures  to 
benefit  of  both,  5  D  295 

have  joint  interest  in  land  levied  on  for 

recover)'  of  such  debts,  5  D  295 

lesjacv  to  wife  held  a  gift  to  the  husband.  2  C 
145 

husband's  receipt  for  same  is  sufficient,  2 

C  146 

legacy   to   wife   vests   absolutely   in   husband : 
does  not  survive  to  wife.  2  C  565 
-so  also  a  chose  in  action  accruing  to  wife 


during  coverture,  7  C  426,  14  C  102,  15  C 
598 

what  right  husband  acquires  in  wife's  estate, 
2  C  566 

deed  by  husband  and  wife  valid,  though  hus- 
band an  alien,  4  C  44 

alien  husband  should  join  in  wife's  deed,  4  C 
96 

in  1823  a  note  to  wife  was  a  note  to  husband, 
7  C  426 

husband's  rights  are  held  not  restored  by 
treaty,  after  confiscation.  7  C  428 

rights  to  wife's  land,  held  terminated  bv  di- 
vorce, 8  C  545,  10  C  230 

deeds  to  both  vest  estate  in  both  as  joint 
tenants,   11   C  341 

convevance  by  husband  alone  of  his  interest 
held  valid.  11  C  341 

debt  of  husband  to  wife  is  extinguished  by 
marriage,  16  C  195 

aliter  of  contract  as  inducement,  to  be  ful- 
filled after  termination  of  marriage.  16  C 
195 

personal  estate  accruing  to  wife  during  cover- 
ture vests  absolutely  in  husband,  and  at 
once,  19  C  174 

■ though  conveyed  to  her  sole  and  separate 

use,  19  C  174 

husband  may  assign  a  nonnegotiable  note, 
given  to  wife  when  sole.  22  C  63 

by    so    doing     defeats    her     survivorship 

therein.  22  C  63 

even  if  transfer  is  made  with  view  to  pro- 
curing divorce,  22  C  66 
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rights  in  wife's  estate  cease  on  divorce,  22  C 
63 

bona  fide  assignment  of  note  to  wife  is  a  re- 
duction to  possession,  22  C  63 

note  taken  to  husband  for  wife's  land,  vests 
in  him.  22  C  2S8 

cannot  be  affected  by  act  of  maker,  or  by 

wife's  declarations  in  husband's  absence.  22 
C  289 

at  common  law,  wife's  earnings  vest  in  hus- 
band, 33  C  197 

husband  acquires  no  title  to  goods  sold  to  her 
as  sole,  36  C  109 

facts   held  no   admission   by   vendor,   of   title 
in  husband  to  goods  sold  wife,  36  C  110 

vendor   may   reclaim   at   any   time   before 

payment,  36  C  110 
-payment  by  vendee  of  husband  to  vendor 


of  wife,  held  valid,  36  C  110 

no  title  to  goods  sold  wife  vests  in  pur- 
chaser from  husband,  as  against  vendor  to 
wife,  36  C  110 

though   wife  had  no  authority  to  act  as 

feme  sole  and  buv  goods  on  credit  of  hus- 
band, 36  C  110 

failure  to  reduce  to  possession  is  no  evidence 
of  abandonment  or  waiver  of  rights,  36  C 
163 

nor  is  allowing  wife  to  collect  interest,  36 

C  163 
-aliter,  by  transfer  by  husband's  direction. 


from   wife's   maiden   name   to   her   married 

name,  36  C  163 
husband  has  curtesy  in  wife's  land  gained  by 

adverse  possession,  39  C  99 
at  common   law,   rents   and   profits   of   v. 

land  vested  in  husband,  39  C  360 
income  of  estate  given  to  wife  by  antenuptial 

contract  does  not  vest  in  husband,  40  C  197 
tendency  of  law  is  to  enlarge  property  rights 

of  married  women,  41  C  555 
arrearages  of  interest  vest  in  husband,  when. 

43  C  110 
husband's  marital  rights  attach  to  bequest  to 

wife  unless  clearly  excluded.  49  C  53 
— — what  must  appear  in  bequest  to  wife  to 

exclude  marital  rights  of  husband,  49  C  53 
statute   giving  husband  lien  for   improvement 

on  wife's  land  held  not  retrospective,  51   C 

162 
validity  of  statute  and  ground  on  which 

it  rests,  discussed,  51  C  163 
tenant  by  curtesy,  if  assessed  for  entire  amount 

of  benefits,  should  appeal  or  insist  that  wife 

be  made  a  party.  51  C  207 
failing  to   do  so  is  presumed  to  assume 

the  whole  burden,  51  C  207 
wife  not  affected  by  award  of  arbitrators  de 

boundary  of  her  land,  where  husband  sub- 
mitted question   without  her  knowledge.  53 

C  497 


— in  a  suit  de  boundary  against  husband  and 
wife,  award  inadmissible  against  wife,  53  C 
498 
-charge  of  court  de,  held  erroneous,  53  C 


498 

husband  as  tenant  by  curtesy  cannot  affect  ti- 
tle of  wife  by  his  admissions,  57  C  513 

husband  has  what  estate  by  curtesy,  57  C  513 

that  husband  erects  buildings  on  wife's  land 
occupied  by  him  creates  no  legal  presump- 
tion against  her,  61  C  475 

■ voluntary     improvements    upon    land    of 

wife  presumed  in  law  to  be  for  her  benefit, 
61  C  475 

in  nature  of  a  settlement,  61  C  475 

right  of  husband  to  compel  wife  to  transfer 
chose  in  action  to  him,  69  C  411,  71  C  517 

husband  married  prior  to  1877  may  relinquish 
to  wife  his  right  to  her  property,  86  C  469 

■ she  may  loan  to  him  such  property  and 

take  assignment  of  insurance  policy  as  se- 
curity, 88  C  537 

husband  married  before  1877  not  bound  to  as- 
sume custody  of  wife's  estate;  until  he  does 
so,  it  is  hers ;  gift  from  her  to  him,  90  C 
677 

reduction  by  husband  of  his  wife's  personalty 
to  his  possession  under  Kentucky  law ;  es- 
sential intent,  104  C  169 

§  4.  As  Trustee 

regarded  in  equity,  as  wife's  trustee  in  ab- 
sence of  another,  25  C  161 

act  of  1855  covers  choses  in  action  owned  by 

wife  at  marriage,  32  C  12 
bill  to  compel  wife  to  deliver  possession ; 

decree  construed,  32  C  13 
decreeing    delivery    of    all    her    personal 

property  does  not  include  paraphernalia,  32 

C  13 
where  husband  filed  a  bond,  court  is  not 

bound  to  require  provision  for  support,  32  C 

13 
■ that   part   of   decree   directing   sheriff   to 

commit   wife   to  jail   on  failure  to   comply 

held  erroneous,  32  C  13 
-husband's    declaration    before    marriage, 


held  no  estoppel,  32  C  13 
crops  raised  on  wife's  land  belong  to  husband 
as  trustee,  36  C  15 

act  of  1849  de  reinvestments  applies  only  to 
personal  estate,  36  C  17 

applies  to  estate  of  woman  married  in  an- 
other State  to  citizen  here,  36  C  162 

pledge  by  wife  with  husband's  consent  is  not 
a  "transfer"  within  statute,  36  C  386,  431 

aliter,  of  sale  of  such  pledge,  36  C  431 

the  trust  in  husband  is  not  to  the  sole  and 
separate  use  of  the  wife,  40  C  599,  43  C  573 

wife   cannot   bind   the  trust   fund   in   his 

hands,  43  C  573 
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contract  with  wife's  father ;  death  of  wife ; 
husband  held  to  be  trustee  for  children,  43 
C  110 

gift  to  wife;  husband  is  the  trustee  in  equity 

if  necessary  to  preserve  title,  43  C  574 
but  not  under  the  statute,  43  C  574 

what    acts    show    divestment    by    husband    of 

rights  as  trustee,  43   C  574 
subscription  to  stock  in  wife's  name,  or  as 

her  attorney,  43  C  575 

gift  of  personal  property  to  wife  by  husband ; 
legal  title  still  in  husband  as  trustee,  44  C 
520 

husband's  interest  in  wife's  chattels  real  is 
that  of  statutory  trustee,  49  C  29 

is   not   subject   to   mechanic's   lien,   49    C 

29 

husband  has  what  rights  in  personalty  of  wife, 
49  C  56 

statute  limits  his  rights  at  common  law,  49  C 

56 
trust   fund ;    income    is    not    regarded    as 

"acquired"  each  year,  49  C  56 
such  fund  within  language  of  act  of  1878 

de  married  women,  49  C  56 
property  in  trust  fund  under  a  will  held 

to  be  "acquired"  on  testator's  death,  49  C 

56 

agreement  under  statute  accepting  privileges 
of  act  of  1877 ;  held  statute  applies  as  if 
existing  at  time  of  marriage,  52  C  527 

all  use  of  property  as  trustee  of  wife  re- 
linquished by  such  agreement,  52  C  532 
-assignee  of  husband  held  to  have  no  claim, 


52  C  532 

husband  held  trustee  of  wife's  property  though 
she  has  only  a  life  estate,  57  C  459 

stock  bought  by  husband  as  trustee  for  wife 
but  certificate  in  his  own  name;  held  stock 
not  liable  to  attachment  by  creditors  of  hus- 
band, 57  C  459 

especially  where  creditors  had  knowledge 

of  the  facts,  57  C  459 
-immaterial  whether  husband  is  estopped; 


whether  wife  is,  material,  57  C  460 
— statute  prevents  wife  from  being  estopped 
by  act  of  husband  against  her  will,  57  C  460 
-suit  at  law  for  the  value  of  the  stock  is  not 


such  an  adequate  remedy  as  to  exclude  in- 
junction against  levy,  57  C  460 

personal  property  of  wife  on  her  marriage  in 
1850,  held  vested  in  her  husband  as  trustee, 
60  C  480 

all  income  from  such  property  belongs  to 

the  husband  in  his  own  right,  60  C  481 

-subject   to   his   duty   to   support   her   and 


any  children  during  minority,  60  C  481 
— after  wife's  death,  there  being  no  chil- 
dren, all  the  accumulated  income  of  such 
property  becomes  absolutely  the  husband's, 
60  C  481 
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husband  may  by  his  own  act   divest  himself 

of  the  trust  statute  gives  him  in  his  wife's 

property,  60  C  481 
if  he  does  so,  the  property  becomes  the 

wife's  sole  and  separate  estate,  60  C  481 
■ — — whether   husband  has   done  so  or  not  is 

a  question  of  fact,  60  C  481 
-that  deposits  were  allowed  by  husband  to 


stand  in  name  of  wife  is  strong  but  not  con- 
clusive evidence  on  this  point,  60  C  481 

husband  as  statutory  trustee  for  wife;  gift 
to  her  as  bearing  upon,  67  C  443,  69  C  404 

when  married  between  1849  and  1877,  legal 
title  to  note  and  mortgage  of  wife  vests  in 
husband,  but,  on  his  death,  merges  with  her 
equitable  title,  81  C  415 

§  5.  Rights  and  Liabilities  of  Wife 

§  6.  In  General;  Power  to  Contract 

wife's  agreement  to  sell  her  land,  held  void, 
though  with  husband's  assent,  27  C  110,  113 

conveyance  by  wife  alone  to  stranger,  held 
void,  27  C  110 

though  stranger  conveys  the  land  to  hus- 
band, 27  C  110 

wife  cannot  revoke  license  given  by  husband, 
unless  authorized,  32  C  341 

wife  cannot  contract  as  feme  sole,  36  C  109 

husband  acquires  no  title  to  goods  sold  to  her 
as  sole,  36  C  109 

there  is  no  title  to  the  goods  in  purchaser 

from  husband,  as  against  vendor  of  wife,  36 
C  110 

facts    held    no    admission    by    vendor    of 

title  in  husband,  36  C  110 
-vendor   may   reclaim   goods   at   any   time 


before  payment,  36  C  110 
payment  by  vendee  of  husband  to  vendor  of 

wife,  held  valid,  36  C  110 
wife  may  bind  her  separate  estate,  in  equity, 

37  C  319 
wife  can  gain  title  by  adverse  possession,  if 

husband    claims   no   independent    exclusive 

possession,   39   C  96 
Statute  of   Limitations   runs   against   married 

woman  who  executes  with   her  husband  a 

mortgage  of  her  land,  41  C  486 
wife  may  sell  husband's  property,  when,  42  C 

550 
an  express  promise  is  binding  on  wife  when, 

43  C  143 
wife    cannot    bind    trust    funds    in    husband's 

hands,  43  C  573 
under  statute,  it  is  sufficient  if  husband  exe- 
cute deed  with  wife,  49  C  60 
name  need   not  appear   in  body  of  deed, 

49  C  61 
abandoned  wife  may  obtain  necessaries  on  hus- 
band's credit,  49  C  451 
his   notice  to  storekeeper  not  to  furnish 

supplies  is  of  no  avail  to  him,  49  C  451 
-no  duty  of  wife  to  first  find  husband  and 


contract  by  married  woman  for  supplies  fur- 
nished married  son  living  apart ;  son  and 
wife  held  not  to  constitute  a  part  of  defend- 
ant's family,  under  statute,  51   C  480 

wife  may  make  contract  for  the  benefit  of  es- 
tate about  to  be  acquired,  51  C  480 

but  upon   facts   held   that   contract   made 

had  no  such  effect,  51  C  480 

wife  may  mortgage  her  real  estate  to  secure 
debt  of  husband,  54  C  3 

the  mortgage   is   valid  though   wife   may 

not  be  personally  liable  on  the  note,  54  C  5 

under  statute  wife's  power  of  alienation  is 
unrestricted  if  husband  join  her  in  the  exe- 
cution of  deed,  54  C  3 

statute  seems  to  be  simply  an  affirmance 

of  common  law,  54  C  4 

a  wife  acting  in  concert  with  husband  in  plac- 
ing obstructions  in  highway  in  violation  of 
statute  is  liable  for  the  tort,  55  C  399 

except  under  actual  coercion  of  husband, 

55  C  399 
-and  held  under  the  circumstances  of  the 


case  there  was  no  coercion,  55  C  400 
prior  to  act  of  1877  wife  could  not  bind  her- 
self as  surety  for  husband,  56  C  151 

and  wife  held  not  estopped  from  showing 

that  note  or  contract  was  not  for  her  per- 
sonal benefit  and  not  within  statutes,  56  C 
151 
-even  though  note  or  contract  is  stated  in 


terms  within  the  language  of  the  statute,  56 
C  151 

in  suit  by  wife  as  assignee  of  note  fraudulent- 
ly transferred  to  her  by  husband,  the  mak- 
er has  same  rights  de  set-off  as  against  hus- 
band, 57  C  153 

wife's  estate  alone  liable  for  debts  contracted 
by  her  upon  credit  of  her  separate  estate, 
62  C  154 

if  she  be  living,  creditors  must  resort  to 

a  court  of  equity  to  reach  -her  estate,  62  C 
154 
-if    dead,    creditors    may    present    claims 


against  her  estate,  62  C  154 
-commissioners  may  allow  any  claims  en- 


make  demand  on  him,  49  C  451 
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forceable  in  a  court  of  equity,  62  C  154 
a  married  woman   is  liable  under   statute  on 
her   contracts   made  on  her  credit   for   her 
benefit,  62  C  409 

decisions  reviewed,  62  C  409 

conveyance  to  wife  procured  by  husband  is 
the  same  as  a  conveyance  by  him  to  her,  62 
C452 
note  of  wife  not  on  account  of  separate  es- 
tate or  for  her  benefit  under  statute,  is  not 
binding,  62  C  452 

ergo  is  not  a  valid  consideration,  62  C  454 

where  husband  was  statutory  trustee  of  wife 
and  mingled  her  funds  with  his  own,  lia- 
bility of  his  estate  to  hers;  presentation  of 
claim,  67  C  438 


power  to  contract ;  woman  cannot,  by  appoint- 
ing agent  here,  make  in  another  State  a 
contract  which  she  could  not  make  herself 
here,  68  C  533 

power  of  wife  married  before  1877  to  become 
surety  or  guarantor  for  husband,  68  C  533, 
88  C  536 

liability  of  property  of  wife  where  she  has 
assented  to  taking  of  her  property  by  hus- 
band's assignee  in  insolvency,  68  C  560 

nature  of  her  rights  when  married  between 
1849  and  1877 ;  power  to  carry  on  business 
through  husband  as  agent,  68  C  564 

husband  estopped  to  question  acts  as  regards 
wife's  property  on  ground  that  statute  un- 
der which  they  are  done  is  unconstitutional, 
by  assenting  to  them,  68  C  566 

power  over  estate  where  married  since  1877; 
right  to  give  it  all  away,  71  C  233 

right  in  insurance  policy  taken  for  her  benefit 
under  statute,  71  C  505 

right  to  mortgage  separate  estate  without  join- 
ing husband,  when  married  before  1877,  72 
C  714 

estoppel  against  him  to  attack  conveyance 

after  assenting  to  it,  72  C  714 

marshalling  where  husband,  insolvent,  makes 
voluntary  assignment  to  wife  and  both  join 
in  mortgage,  73  C  197 

on  facts,  loan  held  to  be  to  wife,  though  hus- 
band joined  in  note  and  mortgage,  73  C 
197 

cannot  be  held  as  surety  on  husband's  bond  to 
protect  creditors  of  his  former  partner,  73 
C  696 

where  occupying  jointly  with  husband,  she 
cannot  hold  adversely  to  him,  76  C  223 

fraudulent  concealment  by  wife  of  fact  that 
she  was  living  apart  from  husband,  77  C 
571 

right  to  society,  etc.,  of  husband,  a  valuable 
right,  78  C  296 

see  under  statutes  and  in  equity  in  general, 
79  C  24 

wife  married  between  1849  and  1877  may 
transfer  such  title  to  note  and  mortgage 
owned  by  her  as  may  be  ratified  on  hus- 
band's death  and  can  only  be  attacked  by 
her,  81  C  415 

that  husband  joined  in  void  note  and  mort- 
gage is  no  reason  for  their  not  being  given 
up,  82  C  251 

present  status  of  married  women,  84  C  21 

where  husband  erects  building  on  land  belong- 
ing to  both  husband  and  wife,  presumed 
she  has  an  interest  in  it,  86  C  199 

in  tort,  husband  alone  held  if  he  acts  alone ; 
if  wife  acquiesced,  she  also  is  liable,  86  C 
264 

wife  held  competent  to  assume  rights  and  li- 
abilities of  stockholders  though  married  be- 
fore 1877,  where  husband  had  not  reduced 
the  stock  to  possession,  86  C  462,  467 
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obligations  of  married  women  in  1872  are  dif- 
ferent from  that  at  common  law,  86  C  464 

in  part  the  same  as  those  prescribed  by 

statute  after  1877,  86  C  464 

equitable  estoppel  applicable  to  a  married 
woman  who  has  put  title  of  her  real  estate 
in  her  husband,  87  C  99 

wife's  allowing  land  to  be  recorded  in  hus- 
band's name  gives  constructive  notice  of  his 
ownership,  87  C  100 

wife  married  before  1877,  who  signed  a  con- 
tract as  an  individual  for  the  benefit  of  a 
corporation  in  which  she  owned  stock,  can- 
not repudiate  it,  88  C  383 

woman  married  before  1877  could  not  make 
valid  contract  to  guarantee  indebtedness  of 
husband,  88  C  537 

widow  before  assignment  of  dower  is  tenant 
in  common  with  heirs;  her  grantee  stands 
in  her  shoes,  90  C  133 

she  can  obtain  title  by  adverse  posses- 
sion, 90  C  133 

woman  married  since  1877  may  contract  as  a 
feme  sole,  93  C  355 

can  give  note  for  husband's  debts  to  cred- 
itors who  forbear  to  sue  at  her  request,  93 
C  355 

in  absence  of  evidence,  marriage  assumed 

to  be  subsequent  to  1877,  93  C  358 

wife,  owning  land  jointly  with  husband,  not 
affected  by  his  misrepresentation  as  to  title 
if  she  does  not  participate  in  it,  94  C  219 

statute  giving  wife  rights  in  life  insurance 
policy  effected  by  husband,  103  C  341 

while  right  to  recover  special  damages  occa- 
sioned by  personal  injuries  to  wife  is  ordi- 
narily in  husband,  there  are  exceptional 
cases  where  wife  may  recover  them,  as 
where  it  is  not  reasonably  probable  that 
husband  will  pay  them,  126  C  146 

so  where  some  special  damages  were  paid 

by  relatives  whom  wife  promised  to  reim- 
burse and,  as  to  some,  physician  looked  to 
wife  for  payment,  126  C  147 

development  of  rights  of  married  women,  126 
C  147 

right  of  married  woman  to  recover  expenses 
incurred  by  reason  of  injury  in  absence  of 
statutory  waiver  by  husband,  128  C  527 

in  absence  of  indorsement  by  husband  upon 
writ,  wife  may  recover  expenditures  if  it  is 
found  that  it  is  not  reasonably  probable 
that  the  husband  would  have  to  pay  them 
but  it  is  probable  that  she  will  be  called 
upon  to  do  so,  129  C  356 

§  7.  Separate  Estate 

what  property  equity  regards  as  owned  solely 

by   wife,   5   D    501 
intent  to  give  to  separate  use,  may  be  how 

inferred,  2  C  146 
may  be  reached  in  equity,  before  a  judgment 

at  law,  8  C  454 
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-and  thus  when  held  In  trust  for  wife,  8  C      on  her  death  goes  to  her  representatives, 

33  C  107 

legal  title  to  such  gift  is  in  husband,  as  mere 
trustee,  33  C  108,  43  C  574 

if  necessary  to  preserve  title,  43  C  574 

— — recoverable  from  husband's  representa- 
tives ;  assumpsit  lies,  33  C  108 

wife's  estate  mingled  with  husband's  with  her 
consent ;  purchase  with  proceeds  in  hus- 
band's name ;  equities,  33  C  199 

policy  of  our  law  to  give  full  protection 
against  husband's  creditors,  36  C  15 

summary  of  statutes,  36  C  15 

a  pledge  of  wife's  property  with  her  consent, 
as  security  for  liability  incurred  for  hus- 
band, is  valid,  36  C  430 

but  a  sale  of  such  property  is  within  stat- 
ute, 36  C  431 

effect  of  husband's  indorsement,  as  trustee,  of 
note  obtained  by  fraud,  37  C  210 

wife  mav  bind  her  separate  estate,  in  equitv, 
37  C  319 

decree  may  be  against  personaltv,  when, 

37  C  320 

wife's  estate  is  liable  in  equity,  when,  37  C 
497,  43  C  571 

for   borrowed   money   used   to  buy   land, 

41  C  555 
-on  contract  beneficial  to  her  estate,  41  C 


454 

is  not  liable  for  husband's  debts,  14  C  509 

goes  to  her  administrator  at  her  decease,  17  C 
208 

estate  accruing  during  coverture,  vests  in  hus- 
band, 19  C  174 

no  conveyance  directly  to  wife  is  valid  to 
vest  property ;  conveyance  may  be  made  by 
intervention  of  trustee,  19  C  175 

agreement  to  hold  interest  for  benefit  of  wife, 
is  enforceable  in  equity,  19  C  176 

an  appointment  of  trustee  is  not  decisive  that 
gift  is  for  separate  use,  19  C  283 

cannot  be  relinquished  to  husband  without  a 
clear  intent  and  act,  19  C  284 

joining  in  application  for  partition  is  not 

sufficient,  19  C  284 

settlement  to  sole  use,  gives  what  rights  in 
equity,  20  C  173 

attached  as  husband's ;  facts  held  to  show  sep- 
arate ownership,  20  C  348 

may  be  given  in  trust  to  be  controlled  by 
her  as  feme  sole,  21  C  8 

equity   will  enforce  obedience  of  trustee, 

21  C  8 

how  estate  may  be  given  to  married  woman  in 
trust  so  that  she  cannot  control  it,  21  C  10 

statute  de  estate  acquired  during  coverture 
is  not  retrospective,  21  C  354 

no  technical  language  required  to  limit  prop- 
erty to  sole  use  of  wife,  25  C  161 

■ words  of  exclusiveness   required  in  con- 
veyance by  stranger,  26  C  231,  40  C  197 
-subscription  for  stock  by  husband  in  wife's 


557,  612 
-though  action  would  not  lie  at  law,  41  C 


name,  as  "her  atty.,"  29  C  151 
estate  is  bound  by  a  note  in  her  name  given 

by  husband,  as  trustee,  30  C  127 
act  of  1850;  note  to  wife  as  price  for  her 

land;  held  "secured  and  invested,"  31  C  139 
! so  also  money  as  price  for  land,  deposited 

in  her  name,  31  C  143 
bond  for  price  of  her  land  in  her  name ;  in- 
terest drawn  by  husband  after  her   death; 

is  still  wife's  estate,  31  C  141 
note  to  wife  for  her  land  held  by  husband ; 

work   by  maker   for   wife   to   be   indorsed ; 

note  held  to  belong  to  wife's  estate,  31   C 

141 
work  should  be  indorsed  as  agreed,  31  C 

141 
pledge  bv  wife  with  husband's  consent  is  not 

a  "transfer,"  31  C  386 
debt   for    wife's    wages   is    "property"    within 

statute  of  1860,  31  C  597 
in   suit   for   wife's   wages   husband's   debt 

cannot  be  set  off,  31  C  597 
an  absolute  gift  bv  husband  is  to  her  exclusive 

use,  33  C  107,  43  C  574 
though    no    words    of    exclusiveness    are 

used,  43  C  574 

wife   is   the   real   owner,   against   all    but 


557 

husband's  occupation  of  separate  estate  pre- 
sumed to  be  in  subordination  to  her  title,  39 
C  98 

whether  he  occupy  jointly   with  her,   or 

alone,  39  C  98 

deed  to  wife  of  husband's  life  interest ;  no  pre- 
sumption that  transfer  was  to  her  separate 
use,  39  C  122 

such  intent  should  appear  on  face  of  deed, 

39  C  122,  360 

rights    of   bona   fide   purchaser    of   crops 

from  husband,  39  C  124 
-constructive  notice ;   vendee  need  not   in- 


husband's  creditors,  33  C  107 
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quire  dehors  record,  39  C  126 

husband  may  relinquish  rents  and  profits  of 
wife's  land,  39  C  360 

whether   he   has   done   so   is  question    of 

fact,  39  C  361 

no  express  words  of  exclusiveness  required  in 
conveyance  by  husband,  40  C  197 

nor  in  antenuptial  agreement  in  contem- 
plation of  marriage,  40  C  197 

income  of  separate  estate  does  not  vest  in 
husband,  40  C  197 

applied   to   antenuptial   settlement,    40   C 

197 

husband's  estate  is  chargeable  with  in- 
come received,  40  C  198 

receipt  of  income  by  husband  with  acqui- 
escence of  wife ;  facts  held  to  prevent  waiv- 
er. 40  C  198 
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so  stock  dividends  from  investment  of  in- 
come, 40  C  200 

wife's  rights  not  affected  by  secret  conversion, 
40  C  202 

nor  by  accepting  provision  in  lieu  of  dow- 
er, 40  C  203 

when   Statute  of  Limitations  attaches,  as 


against  her,  40  C  204 
separate  estate  is  liable  at  law  on  wife's  note 

for  repairs  on  her  real  estate,  40  C  225 
though   husband   has   life   interest,   40    C 

225 


action    maintainable    against    wife    alone, 

under  statute  of  1869,  40  C  225 

wife  may  subject  her  estate  to  expense  of  de- 
fending divorce  suit,  40  C  598 

aliter,  of  estate  held  by  husband  as  trus- 
tee, 40  C  598 

tendency  of  law  is  to  enlarge  property  rights 
of  married  women,  41  C  555 

contract  of  married  woman  for  the  benefit  of 
her  estate  will  be  binding  in  equity,  though 
without  the  statutory  requisites,  41  C  556 

aliter,  of  note  for  money  to  compromise 

husband's   debts,   43   C  331 

though  raised  on  her  personal  credit,  43 

C   331 

benefit  to  her  estate  must  be  direct  to  bind 


her  estate,  43  C  332 

insurance  of  husband's  life  for  wife's  benefit ; 
divorce ;  husband's  estate  is  not  liable  for 
lapse  by  his  neglect,  43  C  351 

delivery  of  policy  to  wife ;  premiums  paid 

by  her ;  wife  may  exchange  for  paid-up  pol- 
icy, 46  C  88 

divorce ;   death   of  wife   before  husband ; 


wife's    representatives   are   entitled   to   ben- 
efit of  policy,  46  C  88 
-husband's  representatives  entitled  to  pre- 


miums paid  by  husband  after  death  of  wife, 
46  C  89 

wife's  estate  not  liable  on  contract  of  surety- 
ship for  husband's  debts,  43  C  417 

separate  estate  of  wife  may  be  charged  by 
implication,  when,  43  C  571 

contract  for  benefit  of  separate  estate  pre- 
sumed to  have  been  on  credit  of,  43  C  571 

if  for  wife's  exclusive  benefit,  43  C  571 

so  a  note  for  stock  purchased  by  herself, 

43  C  572 

antenuptial  agreement  admissible  to  show  re- 
linquishment, 44  C  143 
-though  inoperative  by  Statute  of  Frauds, 

44  C  143 

increase  of  wife's  stock  belongs  to  her,  44  C 
143 

also  the  products  of  farm  owned  by  her, 

44  C  143 

income  of  separate  estate  is  not  bound  to  pay- 
ment for  provisions  bought  on  husband's 
credit,  44  C  143 

earnings  of  husband  on  wife's  farm ;  no  pre- 
sumption of  fraud  on  creditors,  44  C  144 


loan  to  husband  is  a  meritorious  consideration 
for  bill  of  sale,  44  C  520 

when  builder's  lien  is  limited  to  husband's  life 
estate  in,  45  C  564 

provisions  in  a  will  held  to  create  separate 
estate,  49  C  53 

expressions  reviewed;  held  not  to  create  sep- 
arate estate,  49  C  54 

purchase  of  land  by  husband;  deed  taken  by 
wife ;  agreement  to  mortgage  back ;  prop- 
erty held  not  relieved  in  her  hands  from 
the  agreement,  50  C  110 

transaction    held   to    create    an    equitable 

mortgage  which  the  court  could  establish, 
50  C  111 

though   wife   did   not   sign   agreement   or 


know  of  it  when  she  accepted  deed,  50  C 
111 

— on   receiving   notice,   wife   bound   to   sur- 
render property  or  execute  mortgage,  50  C 
111 
-immaterial   that   wife  had   signed   a  note 


secured  by  prior  mortgage,  50  C  112 
statute    enables    wife    abandoned    by   husband 

to  sue  husband  for  property  in  his  hands,  51 

C  136 
wife's  property  then  becomes  her  sole  and 

separate  estate,  51  C  136 
-equity   would   enable  her  to   recover   her 


property  even  if  this  statute  did  not  author- 
ize the  suit,  51  C  136 

money   due   wife   for   personal   services,   held 
within  statute,   52  C  328 

fact  that  husband  joined  in  suit  is  imma- 
terial, 52  C  329 
-not  ground  for  new  trial  though  husband 


had  bare  legal  title  as  trustee,  52  C  329 

husband  cannot  charge  funeral  expenses 
against  estate  of  deceased  wife,  52  C  426 

wife  may  give  separate  estate  to  her  husband, 
but  the  law  will  carefully  scrutinize  such 
gifts,  55  C  222 

wife  may  loan  separate  estate  to  her  hus- 
band, 55  C  222 

whether  Statute  of  Limitations  would  run 


against  her,  quaere,  55  C  222 

under  statute  a  wife  may  dispose  of  her  sep- 
arate estate  as  she  pleases,  56  C  186 

status  of  wife  in  equity  in  reference  to  sepa- 
rate estate  is  not  affected  by  marriage,  56 
C  186 

husband  may  by  his  own  act  divest  himself 
of  the  trust  statute  gives  him  in  his  wife's 
property,  60  C  481 

if  so  then  the  property  becomes  the  wife's 

sole  and  separate  estate,  60  C  481 

whether  husband  has  done  so  is  a  ques- 


tion of  fact,  60  C  481 
-that  deposits  were  allowed  by  husband  to 


stand   in   name  of  wife,   is   strong  but  not 
conclusive  evidence  on  this  point,  60  C  481 
defending   separate   property   attached   in   ac- 
tion  against  husband,   69   C  470 
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separate  property  of  wife ;   defined ;   see  gen- 
erally, 76  C  697,  79  C  30 

§  8.  Liability  of  One  Spouse  for  Contracts 
and  Purchases  of  Other 

husband  bound  by  wife's  contracts  made  with 
his  consent,  2  C  645 

consent  may  be  express  or  implied,  2  C  645 

desertion;  wife  carrying  on  business,  may 

bind  husband,  2  C  645 

question  of  necessaries  is  a  relative  fact,   15 
C  538 

not  liable  for  wife's  legal  expenses  in  procur- 
ing divorce,  18  C  421 

reason  of  husband's  liability,  18  C  421 

term  "necessaries"  includes  what,  18  C  423 

liable  for  money  paid  to  wife  by  mistake  in 
his  presence  and  with  his  consent,  19  C  560 

not  liable  on  note  signed  "A  by  B,  her  trus- 
tee," even  if  wife  is  not  liable,  30  C  127 

liable  for  expense  necessary  for  personal  se- 
curity of  abandoned  wife,  31  C  306 

though  wife  has  separate  maintenance,  31 

C306 

husband  not  liable  for  wife's  pew  rent  as  "nec- 
essaries," 40  C  76 

husband  not  liable  for  wife's  attorney  fees  in 
defending  divorce,  40  C  597 

no  sufficient  accounting  by  administrator 

in  suit  by  husband  as  trustee  to  show  ex- 
penditure for  such  fees,  40  C  598 

liable  in  equity  for  money  advanced  to  de- 
serted wife  to  purchase  necessaries,  47  C 
514 

abandoned  wife  may  obtain  necessaries  on  hus- 
band's credit,  49  C  451 

his   notice  to   storekeeper   not  to   furnish 

supplies  is  of  no  avail  to  him,  49  C  451 

no  duty  of  wife  to  first  find  husband  and 

make  demand  on  him,  49  C  451 

presumption  that  improvement  on  wife's  land 
by  husband  is  intended  as  a  gift,  51  C  166, 
61  C  475 

this  is  so  independently  of  statute,  51  C 

166 

tenant  by  curtesy  if  assessed  for  entire  amount 
of  benefits  should  appeal  or  insist  that  wife 
be  made  a  party,  51  C  207 

failing  to  do  so  is  presumed  to  assume 

the  whole  burden,  51  C  207 

illegal  sale  of  stock  in  company  by  husband 
to  himself  as  treasurer,  held  to  be  sale  for 
wife  on  same  footing,  52  C  102 
under  statute,  for  purchases  for  joint  benefit 
there  is  an  implied  joint  promise,  independ- 
ent of  promise  of  purchaser,  express  or  im- 
plied, 52  C  406 

creditor  may   sue  on  either,  but  electing 

one  cannot  resort  to  the  other,  52  C  406 
under  statute,  a  judgment  and  unsatisfied  ex- 
ecution against  husband  is  not  necessary  be- 
fore taking  property  of  wife,  52  C  406 
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-clause  refers  to  the  collection  of  a  judg- 


ment, 52  C  406 

purchase  by  husband  in  New  York ;  liability 
of  wife  held  determined  by  the  laws  of  this 
State,  where  both  reside  here  and  are  sued 
here,  52  C  407 

where  husband  wrongfully  deprived  of  cus- 
tody of  child  by  wife,  she  cannot  pledge  hus- 
band's credit  to  third  person  who  supports 
child  with  full  knowledge  of  the  facts,  68  C 
256 

liability  of  one  whose  money,  secured  by  for- 
gery, is  used  to  buy  necessities ;  to  settle 
action  against  wife  on  another  forged  note, 
74  C  689 

liability  for  goods  purchased  by  wife  in  gen- 
eral ;  necessity  of  goods  under  statute,  77  C 
390 

New  York  law  held  to  govern  the  implied  au- 
thority of  wife  to  pledge  husband's  credit 
for  necessities  consumed  by  the  family  re- 
siding there,  90  C  690 

wife  held  not  to  have  exceeded  her  au- 
thority where  for  twelve  vears  husband  paid 
bills  with  his  checks,  90  C  690 

liability  of  both,  under  statute,  for  articles 
bought  for  "the  support  of  the  family  or  the 
joint  benefit  of  both,"  93  C  446,  94  C  265 

money  paid  for  feed  of  horses  owned  by 

husband   but   used   by  wife,  within  statute, 
93  C  446 

liability  of  husband  for  "reasonable  apparel" 
of  wife  not  limited  to  a  wife  "abandoned 
by  her  husband,"  93  C  513 

foreign  creditors  may  sue  here  for  goods 

bought  abroad,  93  C  513 

"support"  and  "family"  defined,  93  C  513 

-recover}-    not    limited    to    necessaries    or 


things  reasonable,  93  C  513 

under  statute,  test  of  husband's  liability  is 
whether  articles  have  gone  for  support  of 
family,  94  C  265 

if  articles  go  to  support  of  family,  hus- 
band is  liable  in  spite  of  fact  that  he  noti- 
fied merchant  that  he  would  not  be  respon- 
sible for  further  purchases  by  her,  94  C 
265 

finding  that  purchased  goods  were  necessary 
for  support  is  finding  that  they  went  to  sup- 
port of  family,  94  C  265 

statute  as  to  liability  for  purchases  which  have 
gone  to  the  maintenance  of  the  family 
should  be  liberally  construed,  100  C  163 

operation  of  "plastic  surgery"  to  improve  hus- 
band's appearance,   100  C   163 

conclusion  that  wife  was  not  liable  for  its 

cost,  not  reviewable,   100  C   163 
-in  the  absence  of  finding  as  to  circum- 


stances of  the  parties,  100  C  163 
each   liable   for   goods   purchased    if   actually 

used  in  common  household,  100  C  167 
fact  of  their  reasonableness  and  necessity 

not  in  issue,  100  C  167 


what  are  "reasonable  and  necessary"  medical 
expenses  depends  on  all  circumstances  of 
parties,  100  C  168 

including  family  income,  standard  of  liv- 
ing, etc.,  100  C  168 

claim  to  recover  rental  of  tenement  leased  by 
wife  deserted  by  husband  is  not  in  statute, 
hence  could  only  lie  at  common  law,  102  C 
703 

actual  default  by  husband  is  a  necessary 

element,  102  C  703 
-this  held  not  present  where  husband  had 


made  provision  for  wife  by  supplying  tene- 
ment and  later  by  way  of  increased  weekly 
allowance  for  rent  money,  102  C  703 

liability  for  necessaries  at  common  law,  un- 
der statute,  and  upon  express  promise,  de- 
fined and  explained,  102  C  703 

husband  must  be  in  actual  default  to  be  liable 
at  common  law,  102  C  703 

wife  not  partner  as  to  husband's  real  estate, 
though  she  largely  managed  it,  107  C  612 

where  she  signed  agreement  as  his  agent 

but  stated  she  was  not  and  that  agreement 
was  not  to  be  effective  unless  approved  by 
him,  his  approval   is  necessary,   107   C  612 

under  statute,  to  make  wife  liable  for  articles 
which  have  "gone  to  the  support  of  the  fam- 
ily or  the  joint  benefit  of  both,"  they  must 
have  been  for  immediate  sustenance,  com- 
fort or  benefit  of  the  family,  111  C  306 

husband's  private  or  individual  expenses, 

as  for  his  business,  not  included,  111  C  306 

thus    wife    is    not    liable   for    grain    pur- 


chased for  horses  used  in  husband's  busi- 
ness, though  income  of  business  went  to  sup- 
port family.  111  C  306 

— act  has  had  liberal  construction  and  rea- 
sonableness or  necessity  of  articles  need  not 
be  proved,  111  C  309 
-distinction    between    "support   of   family" 


and  "joint  benefit  of  both,"  111  C  306 
statutory  right  of  one  furnishing  goods  to  wife 

to  recover  of  husband,  112  C  64 
does  not  rest  on  his  failure  to  support  and 

hence  payments  made  to  her  by  him  not  a 

defense,  112  C  64 
-"family"    in   statute   includes    wife   living 


apart  from  husband  and  one  supplying  food 
for  her  may  recover,  112  C  64 
— that  goods  delivered  to  wife  and  to  house 
where  she  lived  with  her  children  basis  for 
finding  that  they  went  to  their  support,  112 
C64 
-three  distinct  bases  of  action  against  hus- 


band, promise  to  pay,  furnishing  of  neces- 
sities under  common  law,  recovery  under 
statute,  112  C  67 

construction  of  garage  on  common  property 
of  husband  and  wife  held  joint  adventure 
and  latter  liable  for  unpaid  balance,  115  C 
292 
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statute  making  both  husband  and  wife  liable 
when  article  purchased  by  either  shall  have 
gone  to  support  of  family  or  for  joint  ben- 
efit of  both,  124  C  249 

does  not  make  husband  or  wife  guarantor 

but  renders  him  or  her  liable  by  raising  im- 
plied promise  from  use  of  goods  in  support 
of  family  or  for  joint  benefit  of  both,  124  C 
249 

not   applicable   to   hold    wife   on   balance 


due  on  oil  burner  which  was  bought  by  hus- 
band on  conditional  bill  of  sale  and  then  re- 
possessed by  plaintiff,  124  C  249 
-statute  to  be  liberally  construed,   124   C 


252 

where  husband  compelled  by  injury  to  wife  to 
make  expenditures  to  aid  her  in  recovery 
or  for  services  in  maintenance  of  family,  he 
may  recover  their  amount,  125  C  387 

though  damages  due  to  incapacity  of  wife 

are  recoverable  by  her  and  not  her  hus- 
band, sums  actually  paid  by  latter  are  on 
different  basis,  125  C  390 

§  9.  Gifts,  Contracts  and  Transactions  Be- 
tween 


-In  General 


§  10.  ■ 

contract  in  consideration  of  facilitating  di- 
vorce, is  void,  4  D  350,  56  C  206 

if  of  no  benefit  to  wife,  can  nowhere  be  en- 
forced against  her,  7  C  227 

contracts  of  gift  or  sale  are  inoperative  to  con- 
vey property  to  wife ;  are  not  enforceable 
in  equity,  15  C  599 

marriage  extinguishes  a  bond  given  by  hus- 
band to  wife,  but  equity  may  carry  out  in- 
tent, 17  C  208 

what  remedy  exists  where  husband  takes  deed 
of  wife's  land  and  then  sells  it,  20  C  589 

husband  compelled  in  equity  to  deliver  wife's 
deed  according  to  promise,  22  C  461 

promise  by  debtor  afterwards  marrying  prom- 
isee is  enforceable  against  his  estate,  25  C 
158 

if  for  forbearance  is  not  within  Statute  of 

Frauds,  25  C  159 

in  equity  a  direct  conveyance  is  sufficient  in 
form,  and  to  separate  use,  though  not  so 
expressed,  26  C  231 

contract  for  a  transfer  on  valuable  consider- 
ation is  enforceable  in  equity  though  void 
at  law,  33  C  197,  59  C  132,  62  C  409 

aliter,  if  done  to  the  prejudice  of  credi- 
tors, 33  C  198 

such  a  contract  should  be  examined  with 


great  caution  in  equity,  33  C  198 
— what  is  necessary  to  sustain  it,  33  C  198 
-special  case ;  delivery  held  sufficient,  43  C 


507 

loan  to  husband  is  a  meritorious  consideration 
for  a  bill  of  sale,  44  C  520 
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assent  of  wife  to  improvements  on  her  lands 

should  refer  clearly  to  existing  law,  51   C 

165 
transactions    between   husband    and    wife    are 

open   to  special  suspicion,   51   C   567 
but  onlv  in  relation  to  actual  fraud,  51  C 

567 


the  relation  operates  in  their  favor  as  to 

mere  constructive  fraud,  51  C  568 
agreement  accepting  privileges  of  act  of  1877 ; 

held  statute  to  be  applied  as  if  existing  at 

time  of  marriage,  52  C  527.  532 
all  use  of  property  as  trustee  of  wife  is 

relinquished  by  such  agreement,   52   C  532 
-assignee  of  husband  held  to  have  no  claim, 


:2  C  532 

wife  assigned  insurance  policy  to  husband  by 
blank  indorsement  to  be  used  as  collateral 
for  loan ;  held  wife  could  not  deny  power 
of  husband  to  fill  up  blank,  52  C  590 

blank   assignment   held   valid  here,    52   C 

593 

but  where  husband,  without  the  knowl- 
edge of  wife,  assigned  policy  as  security  for 
a  pre-existing  debt  as  well  as  loan,  wife 
not  bound  as  to  former  debt,  52  C  594 

wife  may  loan  separate  estate  to  husband ; 
whether  Statute  of  Limitations  would  run 
against  her,  quaere,  55  C  222 

capacitv  of  wife  to  contract  with  her  husband. 
56  C  186 

courts  will  not  enforce  a  contract  between, 
made  the  price  of  consent  to  divorce,  56  C 
206 

the  law  refuses  to  enforce  contract  imposed 
upon  wife  by  husband,  during  coverture, 
barring  dower  or  alimony,  56  C  207 

agreement  of  wife  to  reconvey  to  husband  on 
request,  by  which  she  obtained  a  con- 
veyance to  herself,  held  valid,  59  C  132 

as  an  agreement  for  the  benefit  of  herself 

and  her  estate,  59  C  133 

the  conveyance  and  provision  in  it  for  her 

support,   held  a   good   consideration,    59    C 
133 

such  a  parol  agreement  on  facts  was  not 

within  Statute  of  Frauds,  59  C  133 
-immaterial  that  the  property  was  not  sole 


and  separate  estate,  59  C  133 

deed  of  reconveyance  by  wife  to  husband  in 
which  husband  did  not  join,  held  a  mistake 
of  a  statutory  requisite  to  be  remedied  in 
equity  where  justice  required,  59  C  134 

immaterial   that   it   is   a   mistake   of  law, 

or  that  husband  did  not  offer  to  join,  59  C 
135 

where  conveyance  was  made  under  a  con- 
tract to  reconvey  at  request,  a  court  of 
equity  will  look  at  the  contract,  59  C  137 

consent  and  attempt  of  wife  to  execute  a 

deed  in  accordance  with  such  agreement. 
held  a  waiver  of  a  former  request,  59  C 
134 
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court  need  not  reform  such  defective  deed, 

59  C  137 

deed  of  husband  to  wife  on  her  agreement  to 
reconvey  at  his  request;  heirs  of  wife  held 
to  take  subject  to  such  request,  59  C  134 

a  deed  to  the  use  and  behoof  of  wife  with 

a  covenant  of  nonclaim  is  not  inconsistent 
with  such  agreement  to  reconvey,  59  C  136 

where  there   is   no  fraud  on  the  part  of 

wife  in  making  an  invalid  reconveyance, 
wife  does  not  hold  title  under  a  construc- 
tive trust,  59  C  138 

but  wife  holds  under  the  agreement  to  re- 

convev  which  the  court  could  enforce,  59  C 
138 

that  husband  erects  buildings  on  wife's  land 
occupied  by  him  creates  no  legal  presump- 
tion against  her,  61  C  475 

voluntary    improvements    upon    land    of 

wife  presumed  in  law  to  be  for  her  benefit, 
in  the  nature  of  a  settlement,  61  C  475 

husband  bought  land  and  conveyed  to  wife, 
she  agreeing  to  reconvey  on  request  or  pay 
for  same  out  of  her  estate ;  held  a  resulting 
trust,  62  C  409 

claim    is    enforceable   against   her   estate, 

62  C  409 

bona  fide  contracts  between,  for  a  considera- 
tion, may  be  enforced  in  equity,  62  C  409 

contract  making  provision  in  lieu  of  any  other 
claim  on  estate ;  bars  allowance  during  its 
settlement,  66  C  127,  74  C  24 

agreement  to  conceal  marriage  or  for  future 
separation  is  invalid ;  not  so,  for  support  aft- 
er separation.  72  C  217 

right  to  contract  with  each  other,  72  C  220, 

78  C  473,  80  C  419 

woman  married  before  1877  cannot  enter  into 

partnership  with  husband,   73  C  696 
assignment   of  life   insurance   policy  between, 

in  Massachusetts,  74  C  ,463 
husband's  right  to  foreclose  against  wife,  76 

C  223 
acquisition  by  one  of  mortgage  of  other  works 

no  merger,  76  C  223 
may  maintain  action  at  law  against  husband 

for  recovery  of  money  loaned,  79  C  23 
of  gifts  and  contracts  between,  see  generally, 

79  C  32 

husband  properly  adjudged  owner  of  money 
given  to  wife  to  hold,  where  it  came  from 
his  earnings  and  the  sale  of  his  lands,  81  C 
49 

husband,  joint  owner  of  land  with  wife,  con- 
veyed his  interest  to  her,  in  belief  that,  if 
he  survived,  he  would  inherit  it,  but  subse- 
quently, on  conveyance  of  part  to  him, 
agreed  not  to  ask  for  any  more;  held  that 
this  was  a  final  adjustment  of  matter; 
quaere,  whether  such  belief  would  justify 
setting  contract  aside,  81  C  49 

[Conn  Dig] 


conveyance  by  husband  to  wife  to  escape  cred- 
itors held  voluntary  and  without  considera- 
tion, 81  C  117 

notwithstanding  Statute  of  Frauds,  husband 
who  obtains  a  transfer  of  real  estate  under 
oral  promise  that  he  violates,  is  chargeable 
with  fraud  and  a  trust  ex  maleficio  is 
raised,  81  C  433 

adjusting  accounts  between  husband  and  wife, 
82  C  424 

burden  is  on  creditor  to  show  that  conveyance 
from  husband  to  wife  was  in  fraud,  83  C 
109 

a  deed  to  husband  and  wife  makes  them  joint 
tenants   without  survivorship,  83   C  581 

house  erected  on  land  owned  equally  by  hus- 
band and  wife  is  presumed  to  be  owned  by 
both,  86  C  200 

act  of  1877  gave  wife  legal  identity  and  she 
has  right  to  sue  her  husband  for  a  tort,  88 
C  42 

or  to  contract  with  him,  88  C  42 

contract  between  husband  and  wife  in  good 
faith  and  on  valuable  consideration  enforce- 
able in  equity  though  married  before  1877, 
88  C  536 

wife  agreed  to  hold  land  for  husband  in  trust, 
and  if  she  outlived  him,  it  was  to  be  hers ; 
she  died  first;  agreement  as  to  her  survival 
disregarded  because  incapable  of  perform- 
ance, 89  C  243 

husband's  mingling  wife's  money  with  his  own 
and  buying  securities  with  it  tends  to  prove 
an  indebtedness  to  his  wife  for  which  she 
could  file  a  claim,  part  of  his  securities  be- 
longing to  her,  but  there  being  no  identifi- 
cation of  which,  90  C  231 

contract  between  husband  and  wife  held  not 
to  be  agreement  to  live  apart,  simply  rec- 
ognition of  an  unfortunate  situation,  91  C 
608 

land  conveyed  to  wife  without  her  knowledge 
is  held  in  trust  where  it  was  exchanged  for 
land  of  husband,  91  C  652 

joint  purchase  of  real  estate  and  resulting 
trust,  94  C  350 

husband  can  testify  as  to  what  he  meant  when 
he  turned  over  wages  to  wife,  94  C  351 

conveyance  by  husband  to  wife  without  con- 
sideration, and  rendering  him  insolvent,  held 
fraudulent  as  regards  existing  creditor,  101 
C  694 

husband  as  fiduciary  of  wife's  funds  given 
him  for  investment ;  her  remedies ;  account- 
ing, 104  C  169 

effect  of  separation  agreement  in  duty  to  sup- 
port,  107   C   108 

general  effect  of  legislation  of  1877  on  rights 
of  husband  and  wife  inter  se  and  as  regards 
others,  108  C  722 

history  of  acts  since  then,   108  C  725 

automobile  purchased  by  husband  from  money 
turned  over  to  him  by  wife  from  his  earn- 
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ings  according  to  agreement  held  husband's 
property,  113  C  306 

where  husband  agreed  to  deposit  wife's  earn- 
ings in  their  joint  names,  engaged  in  legal 
liquor  business,  but  thereafter  carried  on  il- 
legal business,  incident  to  it,  wife  may  re- 
cover, 115  C  418 

where  funds  of  husband  and  wife  were  depos- 
ited in  his  name  and  husband  used  them  in 
business,  relationship  between  them  as  joint 
adventurers,  115  C  418 

he  held  legal  title  to  farm  purchased  by 

him  under  trust  for  her  which  followed  it 
until  it  passed  into  hands  of  bona  fide  pur- 
chaser, 115  C  418 

in  absence  of  fraud,  and  when  creditors  are 
not  prejudiced,  man  may  transfer  personal 
property  to  wife,  121  C  41 

in  New  York,  contract  between  husband  and 
wife  who  are  actually  separated,  for  sup- 
port of  wife,  not  considered  against  public 
policy,  121  C  281 

but  husband  not  relieved  of  obligation  to 

support  wife  and  child,  121   C  281 

nor    is    such    agreement    invalidated    by 

subsequent  divorce,   121    C  281 
-in  this  State  a  conveyance  from  husband 


to  wife  when  made  not  to  facilitate  divorce 
but  as  amicable  settlement  made  in  view  of 
independent  divorce  proceedings  already  in- 
stituted, not  contrary  to  public  policy  and 
void  unless  concealed  from  court,  121  C  281 

separation  agreement  under  seal  held  not  mod- 
ified by  subsequent  agreement  not  under 
seal,  121  C  281 

that  latter  agreement  was  referred  to  in 

divorce  judgment  which  was  under  seal, 
nil  sig.,  121   C  281 

contract  providing  for  payments  by  husband 
and  duties  to  be  performed  by  wife  requires 
as  condition  of  enforcement  or  redress,  read- 
iness and  willingness  to  perform  on  part  of 
complainant  or  excuse  for  their  absence, 
123  C  88 

if  wife  without  her  fault  is  prevented  by 

husband  from  performing,  she  may  treat 
contract  as  rescinded  and  recover  quantum 
meruit,  or  she  may  sue  for  damages  for  the 
breach,  123  C  88 

conclusion  that  altercation  did  not  justify 
plaintiff  wife  in  abandoning  defendant  hus- 
band and  in  failing  to  perform  her  part  of 
contract,  sustained,  123  C  88 

conveyance  from  husband  to  wife,  when  made 
solely  as  amicable  settlement  of  property 
affairs  and  in  view  of  divorce  proceedings 
independently  started,  not  contrary  to  public 
policy  or  void  unless  concealed  from  court, 
123  C  564 

acts  and  circumstances  between  husband  and 
wife  have  not  same  significance  in  determin- 
ing if  they  were  partners  as  if  between 
strangers,  125  C  263 
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-evidence  not  sufficient  for  jury  to   reach 


conclusion  that  wife  was  business  partner 
with  husband,  125  C  263 
there  being  no  legal  obligation  on  part  of  wife 
to  pay  for  services  and  expenditures  on  her 
property  by  husband,  they  were  not  valid 
consideration  for  note,  128  C  247 

§  11.  Gifts 

husband  may  make  valid  gift  to  wife ;  will  be 
enforced  in  equitv,  25  C  161,  26  C  232,  31 
C  138,  33  C  197,' 43  C  507,  44  C  520 

the  intent  to  make  a  gift  must  clearly  appear, 
31  C  138 

facts  held  to  evince  such  intent;  gift  of 

bank  stock,  31  C  140 
-not  evidenced  by  bill  of  sale  of  goods  pur- 


chased, made  out  to  wife,  31  C  139 
gift  from  husband  to  wife  makes  her  real  own- 
er against  all  but  creditors,  33  C  107,  44  C 
520 
the  legal  title  remains  in  husband  as  trus- 
tee, 33  C  107,  44  C  520 
and  is  recoverable  from  husband's  repre- 
sentatives, 33  C  108 
-such  a  gift  is  to  the  wife's  exclusive  use, 


though  no  words  of  exclusiveness  are  used, 

43  C  574 
promise  of  a  gift  is  invalid  without  delivery, 

33  C  198 
so  also  a  promise  to  invest  earnings  for 

her  benefit,  without  consideration,  33  C  198 
facts  held  to  show  conveyance  was  not  intend- 
ed as  gift,  45  C  583 
presumption  that  improvement  on  wife's  land 

by  husband  is  intended  as  a  gift,  51  C  166, 

61  C  475 
■ this  is  so  independently  of  statute,  51  C 

166 
gift  by  husband  to  wife  of  realty  and  personal 

property ;  delivery  or  transfer  of  possession 

held  sufficient,  51  C  566 
exclusive  and  visible  possession  hardly  to 

be  expected,  51  C  567 
wife  may  give  separate  estate  to  her  husband, 

but   the   law   will   carefullv  scrutinize   such 

gifts,  55  C  222 
gift  at  common  law   during  coverture,  71    C 

517 
of  gifts  and  contracts  between,  see  generallv, 

79  C  32 
no   presumption   that   improvements   made   by 

the  husband  on  wife's  land  is  a  gift  to  her, 

82  C  424 
presumption  is  that  payments  between  husband 

and  wife  are  gifts,  88  C  114 
if  husband   buys   land   in   name  of  wife,   gift 

presumed ;  rebuttable  by  oral  testimony  up- 
on which  a  resulting  trust  arises,  89  C  243, 

94  C  350 
wife  married  before  1877  can  give  property  to 

husband,  90  C  677 
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not  necessary  to  prove  gift  to  husband  was 
fairlv  obtained  without  undue  influence,  90 
C  677 

legal  presumption  of  gift  rebutted  where  hus- 
band gave  earnings  to  wife  who  deposited 
them  in  her  own  name,  but  it  appeared  that 
purpose  was  for  joint  benefit  of  both,  107  C 
342 

as  parties  were  married  since  1877,  rights 

in  fund  were  same  as  though  they  were  un- 
married, 107  C  342 

effect  of  whole  transaction  was  joint  ad- 


venture, 107  C  342 

— when  parties   separated   equity  could   de- 
cree a  dissolution  and  division  of  fund,  107 
C  342 
-until   contrary   appears,   presumed   shares 


were  intended  to  be  equal  and  fund  should 
be  so  divided,  107  C  342 

where  wife  pays  for  property  which  husband 
takes  in  own  name  the  law  will  presume 
she  intended  a  gift,  110  C  '314 

when  man  buys  property  and  has  it  conveyed 
to  wife,  presumption,  unless  contrary  ap- 
pears, is  that  a  gift  is  intended,  117  C  301 

where  purchase  money  for  property  is  paid 
by  one  and  title  is  taken  in  name  of  another, 
resulting  trust  arises  in  favor  of  former, 
121   C  153 

exception  when  purchaser  takes  convey- 
ance in  name  of  wife,  where  transaction  is 
regarded  prima  facie  as  settlement,  121  C 
153 

but   question   of   intent   one    of   fact   and 


court's  failure  to  find  transaction  was  gift 
conclusively  determines  matter,  121  C  153 

and    by    conduct    held    husband    waived 

rights  to  any  resulting  trust,  and  indicated 
intention  that  his  interest  be  limited  to  that 
of  surviving  husband,   121   C   153 

§  12.  Antenuptial  Agreements 

antenuptial  agreement  mav  be  discharged  by 
wife's  will,  15  C  595 

antenuptial  agreement  if  wholly  executory 
may  be  discharged  by  wife,  20  C  163 

antenuptial  agreements  are  not  enforceable  by 
collateral  heirs  of  wife,  20  C  166 

acts  and  declarations  held  to  amount  to  a  re- 
linquishment of  antenuptial  agreement,  20 
C  167 

construction  of  antenuptial  agreement;  wife's 
power  to  designate  donee  of  fund,  20  C  171 

evidence  to  establish  antenuptial  agreement 
as  against  husband  should  be  clear,  20  C 
587 

antenuptial  agreement  may  vest  equitable  ti- 
tle to  personalty  in  wife;  this  is  the  law  in 
England  and  in  this  State,  31   C  593 

antenuptial  agreement ;  husband  may  sue  as 
trustee  for  goods  of  wife,  31  C  593 


income  of  estate  given  to  wife  by  antenuptial 
agreement,  does  not  vest  in  husband,  40  C 
197 

no  express  words  of  exclusiveness  re- 
quired in  conveyance  by  husband,  40  C  197 
-nor  in  antenuptial   agreement  in  contem- 


plation of  marriage,  40  C  197 

antenuptial  agreement  admissible  to  show  re- 
linquishment of  dower,  44  C  143 

antenuptial  contract  held  not  to  be  a  jointure, 
59  C  584 

whether  it  is  such  a  settlement  as  to  bar 

dower  under  statute,  quaere,  59  C  584 

if  not,  still  dower  held  relinquished  by  the 


terms  of  contract  and  wife  could  not  get 
the  benefit  of  both  contract  and  dower,  59 
C  585 

— widow   presenting   claim   under   contract, 
held  to  elect  to  take  by  it,  and  could  not 
afterwards  claim  dower,  59  C  586 
-although     dower    may     not     have     been 


barred,  59  C  586 

§  13.  Duty  of  Husband  to  Support 

statute  construed  and  applied,  41  C  440 

adultery  of  wife  sufficient  defense  against 
charge  of  neglecting  to  support  her,  57  C 
532 

nonsupport  action  against  husband  under  stat- 
ute, 72  C  157,  75  C  64,  78  C  650 

adultery  of  complainant  as  defense,  69  C 

212 

offer  of  husband  to  support  wife  at  his  home 
where  she  had  always  been  abused  is  no 
defense  under  the  act  of  1907;  purpose  of 
the  statute,  82  C  611 

under  act  of  1907  cost  of  support  is  deter- 
mined with  due  regard  to  attending  circum- 
stances, not  dependent  upon  mere  cost,  82  C 
611 

whether  husband's  duty  to  support  wife  is  a 
"debt  or  duty"  within  statute  against  fraud- 
ulent conveyances,  quaere,  84  C  678 

wife  may  leave  husband  for  any  conduct  that 
defeats  purpose  of  marriage,  and  husband  is 
liable  for  her  support,  91  C  6 

what  justifies  wife  leaving  husband  on  his  re- 
fusal to  support  her  is  for  the  jury,  91  C  7 

civil  prosecution  for  refusal  to  support  a  wife 
is  different  from  criminal,  91  C  8 

husband  not  liable  for  wife's  support  except 
at  his  own  residence  unless  he  lets  her  re- 
side elsewhere,  93  C  360 

court  of  town  in  which  husband  does  not  live 
has  no  jurisdiction  over  him  for  nonsup- 
port ;  venue  is  town  of  his  residence,  93  C 
360 

residence  ordinarily  that  of  husband,  93  C 
363 

"support"  includes  all  that  goes  to  sustenance 
and  maintenance  of  a  family,  which  term 
includes  a  wife,  93  C  513 

action  on  nonsupport  bond,  94  C  244 
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neglect  of  husband  to  support  wife;  "support" 
means  more  than  bare  sustenance,  99  C  119 

duty  of  husband  to  support  wife  according  to 
their  circumstances,  100  C  730 

neglect  of  husband  to  support,  not  criminal 
unless  unlawful,  100  C  731 

wife's  duty  to  render  service  in  the  home,  100 
C  731 

husband  must  support  wife  even  though  she 
neglects  her  duty,  unless  she  deserts  or  is 
guilty  of  adultery,   100  C  731 

duty  of  husband  to  support  wife  suspended  by 
her  unjustifiable  abandonment,  107  C  101 

effect  of  agreement  of  separation,   107  C 

108 

husband  may  be  guilty  of  nonsupport,  despite 
divorce  secured  in  another  State,  when  he 
went  there  temporarily  just  to  secure  it,  110 
C  348 

wife's  right  to  demand  support  of  husband  as 
transitory  action,   111   C  124 

jurisdiction  of  court  of  State  where  nei- 
ther reside  to  act  where  defendant's  prop- 
erty is  attached,  111  C  124 

our  statute  has  no  extraterritorial  ef- 
fect, but  common-law  right  is  generally 
recognized,  111  C  124 

decree  may  provide  for  immediate  pay- 
ment of  sums  due  for  past  support  and  for 
periodic  payments  in  future,   111   C  124 

order  for  sale  of  attached  property  prop- 
er, but  defendant  should  be  given  right  to 
pay  sums  immediately  due  and  give  bond 
for  future  payments,  111   C  124 

form  of  decree,   111   C  131 


claim  that  there  is  no  statutory  authority  for 
action  against  husband  for  support  comes 
too  late  where  no  demurrer  filed,  114  C 
575 

right  of  wife  to  sue  in  equity  for  support,  up- 
held, 114  C  575 

measure  of  support  required,   114  C  575 

not  measured  by  requirements  for  sup- 
port of  poor  persons  or  paupers,  114  C  575 

though  plaintiff  was  receiving  $10  a  week 

and  living  in  house  where  she  and  her  hus- 
band had  lived  but  merely  as  guest  of  his 
aunt,  she  was  held  entitled  to  recover,  114 
C  575 
-husband   may   be    required   to   contribute 


beyond  limitation  suggested  by  his  income, 
114  C  575 
-he  must  provide  within  reasonable  limits 


of  his  ability,  114  C  575 

presumption  that  wife  living  with  husband 
whose  earnings  are  adequate  to  support 
family  is  supported  by  him;  rebuttable,  119 
C  37 

needs  of  married  man  pertaining  to  support 
and  maintenance  construed  as  including 
those  of  family,  119  C  139 
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testator  who  provides  for  the  support  of 

son  does  not  intend  at  same  time  to  let  his 
wife  and  children  suffer,  119  C  139 

services  to  wife  living  with  husband  made 
necessary  by  personal  injuries  to  her  are 
within  duty  of  husband  to  support  family 
as  words  are  used  in  statute,  122  C  338 

application  of  statute  providing  for  support  of 
poor  persons  by  relatives ;  meaning  of 
"poor  and  unable  to  support  himself  or  her- 
self," 123  C  338 

history   of  statute   reviewed   and   held  to 

show   intention   that   persons   to   obtain   re- 
lief under   it  are  those  to  whom  it  would 
be  duty  of  town  to  furnish  support,  123  C 
338 
-distinction  from  equitable  action  by  wife 


against   husband   to   enforce  marital   rights 
of  support,  123  C  342 
-so  wife  who  owned  $1215  which  was  in 


savings  bank  in  name  of  daughter  could  not 
recover  under  statute  against  husband,  123 
C  338 
circumstances  justifying  wife  in  leaving  hus- 
band and  entitling  her  to  separate  support 
elsewhere,  is  question  for  determination  in 
each  case  on  its  own  facts,  124  C  377 

duty  of  husband  to  provide  home  extends  to 
freedom  from  abuse,  ill  treatment,  and  un- 
warranted interference  from  other  members 
of  household,  124  C  378 

consequences  and  effects  necessary  to  justify- 
ing separate  support  of  wife,  by  reason  of 
relatives  living  in  home,  must  be  developed 
by  and  referable  to  past  experience  in 
dwelling  in  same  home  with  offending  rela- 
tive, 124  C  378 

so  where  it  did  not  appear  that  wife  had 

actually  lived  in  same  home  with  mother- 
in-law,  but  merely  asserted  that  she  was 
"slighted"  by  the  mother,  etc.,  there  was 
no  warrant  for  her  refusal  to  accept  support 
in  the  home  where  husband  brought  his 
mother  to  live,  124  C  378 

primary  obligation  of  husband  to  support  fam- 
ily, 124  C  543 

wife  could  have  recovered  under  common 

law  for  expenditures  for  support,  same  as 
third  persons  furnishing  necessaries,  but 
for  disability  to  sue  husband,  124  C  543 

this    disability   having    been    removed   by 

statute  her  right  is  now  complete  and 
arises  out  of  quasi  contract,   124  C  543 

wife  entitled  to  recover  from  estate  of  hus- 
band for  past  support,  124  C  543 

her   claim  is   legal   rather  than   equitable 

and  ordinary  six-year  Statute  of  Limita- 
tions applies,  124  C  543 

is  within  survival  statute,  124  C  543 

review  of  cases  dealing  with  recovery  by  wife 
of  past  support,  124  C  545 
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liability  of  husband  to  support  wife  includes 
duty  to  pay  bills  incurred  by  reason  of 
personal  injuries  of  wife,  126  C  148 

in  direct  equitable  action  for  support,  meas- 
ure of  husband's  duty  is  that  support  to 
which  wife  is  entitled  by  virtue  of  mar- 
riage; is  not  limited  to  support  selectmen 
would  be  required  to  furnish  pauper,  127  C 
503 

that  wife  refused  to  live  and  cohabit  with 
husband  or  otherwise  perform  duties  of 
marriage  contract  suspended  his  obligation 
to  support  her,  129  C  347 

basis  of  support  action  by  wife  living  apart 
from  husband  justifiably  is  that  husband 
has  so  behaved  that  she  is  not  under  duty 
to  receive  support  as  incident  of  cohabita- 
tion, 129  C  409 

intention  of  wife  never  to  return  at  most 

incidentally  involved  and  as  long  as  she  is 
justified  in  living  apart  she  is  entitled  to  his 
support,  129  C  409 

provision  that  person  violating  nonsupport 
statute  may  be  prosecuted  before  any  court 
in  State  in  same  manner  as  if  offense  had 
been  committed  in  territorial  jurisdiction  of 
that  court,  constitutional,  129  C  570 

purposes   of   provision   suggested,    129    C 

574 

§  14.  Agency 

signature  of  wife's  name  by  husband  in  her 

presence  and  by  her  direction  not  sufficient, 

13  C  192 
wife,  as  such,  has  no  power  to  bind  husband 

by  her  contracts,  15  C  354 
may  be  constituted  agent  by  husband,  15 

C  354 
-authority  may  be  precedent  or  subsequent, 


express  or  implied,  15  C  354 
-onus,  to  show  authority,  on  party  claim- 


ing through  agency,  15  C  354 
wife  presumed  to  be  agent  when,  15  C  357 
husband  handing  in  tax  list  for   wife  is  not 
her  agent  so  as  to  bind  her  on  valuation, 
62  C  344 
relationship  as  evidence  of  agency,  75  C  254 
estoppel    of    wife    where   husband   lists    prop- 
erty for  taxation  as  her  agent,  79  C  630 
where  they  are  joint  makers  of  note,  payment 
of  interest  by  either  is  binding  on  other,  81 
C  143 
wife  who  owns  automobile  for  family  use  but 
allows   husband   to   use    it,   constitutes   him 
continuous   bailee  under   statute  and   is   re- 
sponsible for  injury  done  by  him,  93  C  431 
agency  from  husband  to  wife  to  sell  real  es- 
tate, 96  C  84 
husband's    assent    to    terms    of    exchange    of 
wife's  real  estate  held  not  binding  on  her, 
98  C  97 
finding  that  wife  acted  as  agent  of  husband 
and  he  ratified  her  act  in  employing  attor- 
ney for  him,  99  C  640 


where  both  are  sued  in  such  case  judg- 
ment should  be  against  and  for  wife,  99  C 
640 

wife  as  agent  of  husband  as  regards  tender  of 
rent  due  him,  104  C  120 

corporation  held  liable  for  transfer  of  stock 
of  husband  where  wife  signed  his  name  to 
certificate  without  authority  though  he  left 
certificate  where  she  had  access  to  it  and 
her  conduct  resulted  from  his  confidence  in 
her,  114  C  172 

where  wife  expressly  authorized  husband  as 
her  agent  to  contract  for  construction  of 
garage  on  common  property  on  her  behalf 
and  his  own,  wife  liable  for  unpaid  balance, 
115  C  292 

marital  relation  per  se  bestows  no  authority 
upon  husband  to  act  as  agent  for  wife  or 
enter  into  contract  for  her  without  her  con- 
sent, 121  C  656 

credit  having  been  given  husband  alone, 

relationship     affords    no     ground   for     pre- 
sumption that  he  was  wife's  agent,   121    C 
656 
-it  is  but  one  circumstance  to  be  consid- 


ered bearing  upon  this  issue,  121  C  656 

where  husband  purchased  fence  to  go  around 
property  he  had  deeded  wife  for  love  and 
affection,  burden  of  proving  he  was  wife's 
agent  in  making  contract  on  seller,  though 
fence  became  accession  to  wife's  separate 
estate,  121  C  656 

and  court's  conclusion  that  no  such  agen- 
cy was  proved   warranted  by  facts,   121   C 
656 
-nor  did  agency  relationship  arise  by  rati- 


fication, 121  C  656 
— nor  was  fence  of  "joint  benefit  to  both" 
so  as   to   charge  wife   with   liability   under 
statute,  121  C  656 
-no  equitable  interest  in  fence  which  would 


make  it  of  benefit  to  husband  was  pleaded 
or  found  nor  was  it  common  enterprise  in 
which  both  joined,  121  C  656 
where  wife  constituted  husband  her  agent  to 
file  tax  list  of  property  owned  jointly  by 
them,  she  cannot  avoid  responsibility  for  his 
listing  property  as  belonging  to  himself  in- 
dividually, 123  C  543 

§  15.  Survivor's  Property  Rights;  Effect  of 
Abandonment 

divorce  granted  for  misconduct  of  wife  does 
not  revoke  a  legacy  to  her,  48  C  492 

wife  not  affected  by  award  of  arbitrators  de 
boundary  of  her  land,  where  husband  sub- 
mitted question  without  her  knowledge,  53 
C  497 

in   a    suit   de   boundary   against   husband 

and  wife,  award  inadmissible  against  wife, 
53  C  498 

husband  as  tenant  by  curtesy  cannot  affect 
title  of  wife  by  his  admissions,  57  C  513 
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husband's  right  to  use  of  wife's  property  after 
her  decease ;  she  cannot  defeat  it,  64  C  355 

widow  has  no  right  in  estate  tail  of  husband 
dying  without  issue ;  right  to  personal  prop- 
erty, 66  C  401 

statute  giving  share  of  property  to  wife  on 
husband's  death  does  not  prevent  him  dur- 
ing his  life  from  disposing  of  his  property 
or  incumbering  it  by  lawful  agreements, 
68  C  92,  71  C  233 

statutory  share  of  surviving  husband  or  wife 
confined  to  property  decedent  owned  at  his 
or  her  death,  71  C  233 

effect  of  divorce  and  remarriage  on  dower 
rights,  72  C  148 

history  of  provisions  de  distribution  to  widow, 
72  C  153 

widow  may  be  put  to  election  between  claim- 
ing gift  in  will  and  statutory  right,  74  C 
131,  79  C  617,  80  C  44 

widow  stands  on  no  better  footing  than  any 
other  distributee  in  respect  to  her  share  in 
husband's  property,  78  C  481 

wife  who  separated  from  husband  without  in- 
tention of  returning  cannot  claim  statutory 
share  of  his  estate  even  if  husband  had 
wrongfully  remarried,  90  C  210 

legal  separation  does  not  amount  to  abandon- 
ment, but  it  is  sufficient  cause  for  total  re- 
nunciation of  marital  rights,  90  C  210 

survivor  can  have  no  share  in  decedent's 

estate,  90  C  210 

abandonment  under  statute  de  survivor's  prop- 
erty rights  not  equivalent  to  desertion  under 
divorce  statute,  90  C  210 

one  who  voluntarily  leaves  the  other  without 
intention  of  returning,  whether  this  inten- 
tion arises  before  or  after  leaving,  abandons, 
90  C  210 

abandonment  of  husband  and  wife  is  a  ques- 
tion of  fact,  90  C  210 

court  cannot  make  allowance  for  husband's 
support  from  estate  of  wife,  91  C  76 

widow  as  sole  heir ;  "heir"  is  construed  un- 
der law  existing  at  death  of  relative,  98  C 
821,  103  C  122,  106  C  178 

widow's  renunciation  of  provisions  in  will  and 
election  to  take  under  statute  may  affect 
other  gifts  in  will ;  statutory  share  is  not 
lost  by  remarriage  after  death  of  husband ; 
insurance  policy  made  payable  to  wife  as 
sole  beneficiary  not  included  in  computing 
her  share  in  estate,  100  C  367 

surviving  husband  or  wife  must  file  election 
to  take  under  Statute  of  Distributions,  or 
acceptance  of  testamentary  provision  will  be 
conclusively  presumed,   103  C  213 

interest  of  husband  or  wife  now  arises  from 
Statute  of  Distributions,  not  from  curtesy 
or  dower  originating  in  marriage,  106  C  179 
-hence  they  are  "heirs"  in  primary  mean- 


ing of  word,  106  C  179 
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abandonment  as  working  forfeiture  of  statu- 
tory share  in  estate,   107  C   101 

when    it    exists,    quaere    whether    it    also 

forfeits  right  to  allowance,  107  C  101 

abandonment  defined,   107  C  101 

intent  need  not  exist  at  moment  of  sep- 
aration but  may  be  formed  afterward,  107 
C  101 

presents  question  of  fact,  107  C  101 

-marital  rights  and  duties  defined,  107  C 


101 

mere  payment  and  acceptance  of  money  dur- 
ing abandonment  does  not  affect  its  char- 
acter,  107  C   101 

agreement  under  statute  between  husband  and 
wife  married  before  1877  for  abandonment 
of  rights  in  property  of  other  and  accept- 
ance of  provisions  of  law  of  1877  must  be 
recorded  as  required  by  statute,  108  C  722 

recording   in   town   clerk's   office  but   not 

in  Probate  Court  insufficient,  108  C  722 
-cannot  be  recorded  after  death  of  parties, 


108  C  722 
-nor  could  the   agreement  be  given  effect 


apart  from  the  statute  as  it  was  plainly 
meant  to  carry  out  its  terms,  108  C  722 

statute  fixing  interest  of  surviving  spouse  as 
"use  for  life  of  one-third  of  all  the  property" 
includes  only  property  inventoried  and  dis- 
tributable in  this  jurisdiction,  110  C  36 

surviving  husband   entitled  to  income  on 

amount  set  out  for  life  use  from  date  of 
death  to  actual  setting  out,  110  C  36 

where  testator  devised  one-half  estate  to  wife 
absolutely  and  also  life  use  of  other  half, 
upon  her  decease  said  one-half  to  be  dis- 
tributed according  to  Connecticut  laws  of 
distribution ;  held  intent  clear  wife  not  to 
share  in  remainder,  115  C  269 

where  will  made  no  specific  provision  for  wife 
out  of  remainder,  she  is  not  put  to  her  elec- 
tion under  Statute  of  Distributions,  115  C 
269 

where  husband  elects  to  take  statutory  share 
in  lieu  of  provision  by  will,  intent  of  testa- 
tor must  be  as  little  disturbed  as  possible, 
120  C  77 

where  distribution  of  real  estate  to  hus- 
band defeated  will  of  testatrix  by  giving  him 
use  of  premises  without  condition,  which 
she  gave  him  only  on  condition,  distribution 
improper,  120  C  77 

where  husband  elected  to  take  statutory  share 
of  wife's  estate  and  received  it,  he  could 
not  afterwards  claim  a  portion  of  the  es- 
tate which  was  declared  intestate,  121  C 
594 

where  husband  declines  provisions  made  for 
him,  statutory  share  to  be  set  out,  122  C 
62 

abandonment  of  spouse  under  Statute  of  Dis- 
tributions, 123  C  424 

allowance  to  widow,  123  C  424 
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§  16.  Alienation  of  Affections 

wife  can  maintain  action  in  her  own  name  for 
alienation  of  her  husband's  affection,  58  C 
8 

husband  need  not  join,  58  C  9 

does  not  affect  her  right  of  recovery  that 

her  husband  lives  with  her,  58  C  11 

damages  when  recovered  become  her  prop- 
erty, 58  C  10 

action  by  wife  for  alienation  of  husband's  af- 
fections ;  damages,  78  C  296 

seduction  of  defendant  by  husband  as  de- 
fense; connivance  of  plaintiff,  76  C  140 

husband's  right  to  wife's  services ;  suit  may  be 
brought  for  loss  of  services  or  society  or 
both,  84  C  16 

conduct  need  not  be  sole  cause  of  alienation, 
but  the  controlling  cause,  87  C  406 

in  action  for  alienation  of  affections,  no  need 
of  charge  on  justification  when  defense  is  a 
general  denial ;  nor  degree  of  alienation 
when  only  issue  is,  who  is  responsible,  87  C 
406 

in  defense  of  action  for  alienation  of  affec- 
tions, it  can  be  shown  that  wife  ceased  to 
have  affection  for  husband  due  to  belief  in 
his  adultery,  90  C  93 

$100  not  adequate  for  loss  of  wife's  consor- 
tium, 90  C  93 

judgment  of  $4208  not  excessive  in  action  for 
alienation,  where  adultery  proved,  95  C 
556 

may   be   proved    by   acts,    blandishments, 

and  seduction  or  adultery,  95  C  556 

alienation  of  affections  does  not  necessarily  in- 
volve adultery,  95  C  556 

gist  of  action  of  alienation  is  loss  of  consor- 
tium, 95  C  556 

consortium  is  a  property  right,  95  C  556 

elements  of  damage  in  loss  of  affection,  95  C 
556 

if  adultery  proved,  charge,  that  nominal  dam- 
ages are  not  sufficient,  is  proper,  95  C  556 

plaintiff  need  not  show  affection  between 
himself  and  wife  or  that  defendant  had 
completely  alienated  it,  114  C  478 

lack  of  affection  or  separation  and  the  like 

may  be  shown  in  mitigation  of  damages,  but 
burden  is  on  defendant,  114  C  478 

damages  incapable  of  precise  measurement  and 
verdict  for  $3500  upheld,   114  C  479 

plaintiff  cannot  recover  if  his  own  conduct 
was  controlling  cause  or  if  alienation  was 
independent  of  intermeddling  on  defendant's 
part,  114  C  480 

gist  of  action  for  alienation  of  affections  is 
loss  of  corsortium ;  is  property  right; 
plaintiff  may  be  deprived  of  it  entirely  or 
may  lose  substantial  part,  117  C  206 

damages    are   measured    by   extent    right 

has  been  destroyed  or  impaired,  117  C  206 

where  plaintiff  claimed  recovery  in  one  action 
for    alienation    of    affections    and    criminal 


conversation,  with  loss  of  consortium  from 
both,  jury  should  be  warned  against  giving 
damages  under  both  for  same  loss,   117  C 
206 
-charge  must  instruct  jury  as  to  basis  upon 


which  they  are  to  fix  damages,  117  C  206 
no  right  of  action  accrues  until  a  loss  of  con- 
sortium occurs,  117  C  206 

if  prior  to  six  years  before  action  brought, 

right  has  already  been  destroyed,  and  Stat- 
ute  of  Limitations   bars   the  action,   117   C 
206 
-but  if  within  that  period  there  was  a  loss 


or  impairment  of  plaintiff's  right,  action  lies 
without    regard    to    time    when    acts    took 
place,  117  C  206 
-plaintiff  can   recover,   however,   only  for 


so  much  of  loss  as  occurred  within  six- 
year   period,    117   C  206 

unless  acts  were  themselves  wrongful,  as  adul- 
tery, they  must  have  been  intentional  or 
from  unjustifiable  motives,   117   C  206 

where  some  of  acts  proved  are  capable  of 

innocent  construction,  charge  must  include 
element  of  wrongfulness  in  defendant's  con- 
duct, 117  C  206 

§  17.  Actions 

§  18.  In  General 

wife  may  testify  for  husband,  3  D  37 

contract  with  trustee  for  support  of  wife  dur- 
ing separation ;  husband  may  sue  alone  for 
violation,  5  D  51 

such  a  rule  is  not  opposed  to  the  policy 

of  the  law,  5  D  51 

wife  may  sue  when  husband  has  fled  the  coun- 
try and  is  a  traitor,  7  C  427 

wife's  right  of  entry  not  barred  by  adverse 
possession  during  coverture,  10  C  88 

in  an  action  by  both  for  injury  to  wife,  no 
recovery  can  be  had  for  expense  of  cure,  21 
C  571 

assignee's  right  to  recover  on  note  payable  to 
wife  is  not  affected  by  divorce,  22  C  67 

fee  in  wife ;  ouster ;  right  of  entry  accrues  to 
both  and  each,  35  C  177 

costs  recovered  by  both  for  injury  to  wife's 
land  is  not  subject  to  be  factorized  for  hus- 
band's debts,  35  C  223 

statute  of  1865  exempting  husband's  interest 
in  wife's  land ;  suits  pending  are  not  affect- 
ed, 35  C  551 

"suits"  includes  levy  of  execution,   35   C 

551 

care  of  husband's  mother  by  wife,  both  liv- 
ing with  mother,  held  to  be  services  to  the 
husband,  36  C  176 

husband  cannot  recover  from  the  mother's 

estate  as  trustee  for  wife,  36  C  176 

act  of  1869,  de  levy  on  homestead,  is  not 
retroactive,  38  C  411 

inapplicable  to  joint  or  separate  title  be- 
fore its  passage,  38  C  412 


Husband  and  Wife  §  18 

unless  such  interest  continued  after  pas- 
sage, 38  C  412 

promise  of  wife's  father  on  conveyance  by  hus- 
band, to  reconvey  to  wife  and  build  house; 
part  performance;  sum  to  be  expended  held 
a  valid  claim  against  the  father's  estate,  43 
C  109 

after  wife's  death,   may  be  recovered  in 

name  of  husband,  43  C  110 
-is  not  affected  by  a  subsequent  unexecut- 


ed accord,  43  C  110 

husband   may   appeal   from  disallowance, 

43  C  110 

claim  is  held  by  husband  as  trustee  for 

himself  and  children,  43  C  110 

pledge  of  stock  of  wife  without  delivery,  for 
loan  to  husband;  assumpsit  will  not  lie 
against  wife  by  pledgee  for  price  of  such 
stock  transferred  to  stranger,  43  C  141 

judgment  against  husband  and  in  favor  of 
wife;  wife  is  not  entitled  to  costs,  44  C 
309 

aliter  on  appeal  from  justice  court,  48  C 

218 

contract  to  convey  wife's  land  is  not  enforce- 
able in  equity,  47  C  293 

statute  enables  a  wife,  abandoned  by  husband, 
to  sue  husband  for  property  in  his  hands,  51 
C   136 

equity  would   enable  her   to   recover   her 

property  even  if  this  statute  did  not  author- 
ize suit,  51  C  136 

wife  not  affected  by  award  of  arbitrators  de 
boundary  of  her  land,  where  husband  sub- 
mitted question  without  her  knowledge,  53 
C497 

in   a   suit   de   boundary,   against   husband 

and  wife,  award  inadmissible  against  wife, 
53  C  498 
-charge  of  court  de,  held  erroneous,  53  C 


498 

replevin  lies  against  husband  by  owner  of 
goods  demanded  in  his  name  by  wife  of 
defendant,  54  C  315 

allowance  to  widow  cannot  be  attached  by 
creditors  of  husband  in  hands  of  adminis- 
trator, 55  C  118 

expenses  of  wife's  sickness  are  not  recover- 
able in  suit  by  husband  and  wife  for  her 
personal  injuries,   56   C  486 

charge    of    court    authorizing    same    held 

erroneous  and  ground  for  new  trial,  56  C 
486 
-not    presumed    that    such    expenses    were 


paid  by  wife  from  her  separate  estate,  56  C 
489 

statutes  allowing  suits  by  married  women  to 
be  liberally  construed,   57   C  57 

in  suit  by  wife  as  assignee  of  note  fraudu- 
lently transferred  to  her  by  husband,  the 
maker  has  same  rights  de  set-off  as  against 
husband,  57  C  153 
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existence  of  de  facto  relationship  bars  action 
for  support  and  services  rendered  by  a  man 
to  a  woman;  woman  already  married   in- 
duced man  to  lire  with  ber ;  survival  a  I 
tion,  65  C  397 

under  statute  giving  right  to  recovt 

jury  from  defect  in  highway,  husband  has 
no  right  of  action  for  loss  c: 
wife.  66  C  360 

where  goods  are  attached  in  action  ag 

-sband  not  estopped  tc  :hem 

he  innocently  mingled  I 
with  hers,  68  C  1 

z::::r.    '.its    '  ;:•  ftr       -';     :y    statute :    ;-■':;■- 
practice;  abandonment   78   C  497 

— —foreclosure  bv  husband  against 
C  223 
—  a::::r.   ':  ;■    v.  ::t    ~arr:e:   after    IS"    t:    re- 


:;v;r  '.:ar.  ::   hus'rar.d.  "-   -   -- 

no  notice  required  under  statute  where  hus- 

"r-ard   sues    railrzad   :':r   1:5;    ::   wife";    serv- 

-   f-d  :  y.: 

suit  to  recover  for  loss  of  services 
must  be  brought  within  one  vear.    B3    C 

5.; 

allowance  of  alimony  not  a  bar  to  :- 
for  an  indebtedness  existing  at  time  of  di- 
vorce, 83  C  635 

can  sue  in  her  own  name  for  damages 
doe  to  negligence;  she  and  not  the  husband 
can  now  recover  for  injury  to  her  ability 
to  help  husband,  84  C  9 

husband  sues  for  his  expenses.  84  C  9 

wife  can  sue  husband  Eat  a s  ;ault  bv  him.        [ 

-: 

Statute     :  ~-.r. tttat:   - -  =  runs  arair.s:  !    an;  :r;~ 

husband  to  wife,  88  C  537 
a  finding  of  abandonment  assumes  valid:: 

marriage.  90  C  210 
::-.-:-:    hussar,  d    :a--:t    garnishee    a'.irr.tr.v 
in  his  hands;  not  a  debt  93  C  296 

estopped  to  claim  ownership  of  prop- 
erty sold  in  her  presence  by  her  husband 
m  ber  knowledge  and  acquiescence,  101 

;  --- 

ber  conduct  as  effectual  tc 

though  she  signed  bill  c:  II  C 


-    - 


may  sue  husband  for  negligent?,  as  in 
operati:  tDmobile,  103  C  583 

m  undertaker  for  • 
burial  expenses  not  affected  by  daugh 
promise  to  him  to  pay  bill,  104  C  519 
insurr  Ys  estate  is  pre- 

requisite to  statutory   lial  ility  of  her  hus- 
bar  *.04  C  519 

t  s  on  h: 
-tion.  necessitv  of  special  verdict 
104  C  5 

(  dem- 

is  on   v. 
-diet  104  C  519 
recovery  by  husband  of  loss  of  earnings  * 

:ime  to  care  of  injured  wife.  105 

c  ss 

not  recover  for  medical  an 
ing  gnri 

-  -  I   :    Z  88 

where  wife  oand  for  negligent  oper- 

o   ::'  automobile,  community  of  interest 
i"1  dit  of  v  107  C  86 

does  not  oak  Dnstructively  fraudu- 

107  C  86 
:;    are  I  in  common,  action  of 

I  -.veen  them.  110  C  651 

but  wherT  ad  sole  use  of  prem- 

:         :      :  :  gave  wife  no  sup- 

port, he  could  not  claim  cost  of  improve- 
110  C  ::'. 
public  policy  exempts  husband  or  parent 

r  tort  b  or  child.  Ill  C  '" 

i  on  that  pc  -  of  land  by  hus- 

bar.d  and  -svife  is  p: ;  "'11001 

112  C  (27 

:  -5  ion  under  agreement 

:f  sale,  112  C  -_" 
hence,   where   husband   sold   land   to   de- 


seed to  resale  t: 
-    done  by  him 
-art   perl 
."  C  427 
nothing   in  public   policy  for  husband 

from  bringing 

proper  ;   between  them,   particularly 

•  eparated.  120  C   :  - 
generally  held  tft  d  cann: 

r  for  from 

wrc    - 
even  if  motion  to  modify  judgment  may  prop- 
be  made  in  e 
port,    it    cannot    take    place   of   appeal 
should    not    be  ntial 

chanee  has  cecum  judgment  127  C 

: 


§  19. 


a!--.-:    ;   -    -  :;■  ~t-.:     '.'.'•    d*    :  - " 
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cannot  i  ■  action  to  both, 

1  I      .. 

-  money  had  and  received  from 

need  no  -  -   : 

profits  of  her  land,  2  R  370 


may  join  in  account  for  rents  and  profits  of 
wife's  land,  1  D  263 

must  join  if  cause  of  action  would  survive  to 
wife,  3  C  324,  21  C  573 

in  action  against  husband  and  wife,  the 
ground  of  her  liability  must  be  explicitly- 
stated  in  the  declaration,  4  C   190 

wife  may  sue  alone  if  joinder  would  defeat 
justice,  14  C  506 

■ if  joined,  husband  treated  as  nominal  par- 
ty, 14  C  507 

must  join  in  ejectment  for  wife's  land,  18  C 
316 

may  join  for  injury  to  wife's  real  estate;  or 
husband  may  sue  alone,  20  C  297 

and  must  sue  alone  for  removal  of  prop- 
erty severed,  20  C  297 

must  join  for  personal  injury  to  wife,  21  C 
574 

may  join  for  promise  to  wife  for  personal  se- 
curity, 21  C  574 

may  join  for  injury  to  wife's  easement,  25  C 
512 

wife  may  sue  alone  if  abandoned,  27  C  25 

■ cause   of  abandonment   is   immaterial,   27 

C  25 

leaving  wife  with  intent  never  to  return 

is  abandonment,  27  C  25 

husband  cannot  sue  alone  for  injury  solely 
to  wife's  interest  in  land,  33  C  41 

husband  cannot  prosecute  such  suit  if  wife 

die   pending   suit,   33   C  41 

husband  alone,  as  wife's  trustee,  may  maintain 
replevin,  36  C  14 

prior  to  passage  of  statute  husband  could  not 
join  in  suit  upon  chose  in  action  belonging 
to  wife,  40  C  472 

such  joinder  was  fatal,  40  C  472 

statute  was  not  intended  to  apply  to  pend- 
ing cases,  40  C  472 

may  join,  by  statute,  in  suit  for  her  personal 
estate,  42  C  142 

assumpsit  against  husband  and  wife;  judg- 
ment against  husband  and  in  favor  of  wife ; 
held  wife  not  entitled  to  costs  under  stat- 
ute, 44  C  308 

actions  under  statute  de  married  woman  car- 
rying on  business  can  be  brought  only  in 
her  name,  44  C  536 

the  business  must  be  continuing  and  sub- 
stantial to  come  within  statute,  40  C  120 

renting  a  few  spare  rooms  is  not  within, 

40  C  120 

may  join  under  statute  in  suit  for  forfeitures 
for  failure  to  file  certificate  of  foreclosure, 
57  C  58 

wife  can  maintain  action  in  her  own  name  for 
alienation  of  her  husband's  affection,  58  C 
8 

husband  need  not  join,  58  C  9 

as  to  joining  husband  in  action  for  personal 
injury  to  wife,  73  C  428,  75  C  275 


Husband  and  Wife  §20 

§  20.  Pleading  and  Evidence 

onus  on  party  claiming  through  wife's  agency, 
to  show  authority,  15  C  354 

in  action  by  both  for  injury  to  wife,  no  re- 
covery can  be  had  for  expense  of  cure,  21 
C  571 

evidence  admissible  that  wife  paid  for  ticket, 
under  allegation  that  she  paid  for  passage, 
21  C  575 

joint  action  on  note  payable  to  wife;  her  in- 
terest must  appear  on  face  of  declaration,  24 
C  170 

allegation  that  she  is  payee  is  not  suffi- 
cient, 24  C  170 

declaration  must  show  that  wife  is  within  stat- 
utory exception  to  general  rule,  24  C  170 

injury  to  wife's  easement ;  form  of  averment 
is  how  affected  by  verdict,  25  C  513 

husband's  debt  cannot  be  set  off  in  suit  for 
wages  of  wife,  31  C  597 

though  both  join  in  suit,  31  C  597 

action  by  married  woman  for  taking  goods 
used  by  her  in  business ;  declaration  must 
aver  what,  45  C  418 

married  woman  sued  as  sole  on  joint  note 
after  husband's  death ;  declaration  need  not 
set  out  her  coverture,  46  C  553 

nor  facts  necessary  to  make  her  liable  as 

married  woman,  46  C  554 

in  such  suit  coverture  must  be  pleaded  in 

abatement,  46  C  554 

aliter,   if  sued  as  married   woman,  47   C 


24 

wife's  statutory  liability  must  be  shown,  47 
C24 

husband's  unauthorized  declarations,  inad- 
missible to  show  such  liability,  47  C  24 

in  a  suit  de  boundary  against  husband  and 
wife,  award  inadmissible  against  wife,  53 
C  498 

rule  that  wife  shall  not  testify  against  hus- 
band is  not  applicable  where  they  are  op- 
posing parties  with  conflicting  interests,  56 
C  186 

conversation  in  respect  to  claim  of  wife 

against  husband  is  not  a  confidential  com- 
munication, 56  C  187 

not  presumed  that  expenses  of  last  sickness 
were  paid  by  wife  from  her  separate  estate, 
56  C  489 

finding  that  joint  note  of  husband  and  wife 
was  executed  and  delivered  by  husband,  in 
lifetime  of  wife,  for  his  own  benefit,  held 
to  be  a  question  of  fact  and  not  reviewable, 
61  C  473 

fact  that   money   went   to   pay   for   house 

on  land  of  wife,  which  land  was  originally 
owned  by  husband  and  deeded  to  wife,  held 
not  inconsistent,  61  C  474 

in  action  by  husband  for  loss  of  wife's  serv- 
ices, question  how  he  has  lived  since  is  in- 
admissible, 77  C  67 

1131 


§  20  Husband  and  Wife 

husband's  declarations  as  to  boundary  of  wife's 
land  admissible,  83  C  537 

wife  and  husband  may  testify  as  to  ownership 
of  property,  86  C  264 

need  not  prove  both  alienation  of  affection  and 
the  transfer  of  affection  to  another,  87  C 
406 

marriage  record  admissible  to  prove  legiti- 
macy, also  original  entrv  of  baptism,  93  C 
39 

circumstantial  evidence  capable  of  proving  civ- 
il marriage,  93  C  39 

if  wife  neglects  to  testify  as  to  husband's  au- 
thority, it  suggests  she  gave  him  authoritv, 
93  C  432 

whether  plaintiff  was  employed  by  wife  as 
well  as  husband,  question  of  fact,  93  C  445 


less  evidence  required  to  prove  that  husband 
engaged  in  wife's  business  than  that  servant 
engaged  in  master's,  102  C  660 

complaint  under  the  statute  must  follow  it 
strictly,  102  C  703 

that  wife  obliged  to  work  to  meet  expenses  of 
husband's  injuries,  inadmissible  to  prove 
their  extent  or  as  special  damages,  105  C 
625 

statutory  right  of  wife  to  refuse  to  testify  in 
criminal  case  against  her  husband,  113  C 
288 

— that  marriage  was  voidable  for  nonage 
does  not  take  case  out  of  statute,  113  C 
288 

exception  in  statute  does  not  apply  to  vi- 
olence received  before  marriage,  113  C  288 


ICE 

See  also  Highways  §  20 


on  artificial  pond,  belongs  to  owner  of  the 
water,  34  C  464 

riparian  proprietors  have  no  right  to  ice 

on  such  pond,  34  C  465 

a  millowner  who  has  merely  pondage  rights 
is  not  absolute  owner  of  the  ice  on  pond ; 
but  has  the  right  to  have  it  remain  so  long 
as  it  is  a  benefit  in  the  use  of  water  for 
mill,  62  C  400 

riparian   proprietors   cannot  take   ice   for 

mercantile  purposes  where  its  removal 
would  cause  material  injury  to  millowner, 
62  C  400 

who  is  entitled  to  ice  forming  where  land 
is  flowed  under  the  Flowage  Acts,  65  C  323 

owner  of  millpond  can  cut  ice  thereon  if  he 
does  not  interfere  with  lower  riparian  own- 
er; right  is  exclusive  against  upper  own- 
er, 83  C  417 

ice  damaged  by  sawdust,  etc,  from  upper  ri- 
parian owner  makes  him  liable,  83  C  417 

damages  for  injury  to  ice  is  net  profit  which 
would  have  been  realized  except  for  pollu- 
tion, 83  C  417 

right  to  take  water  from  a  pond  through  a 
five-inch    pipe    does    not    preclude    owner 


from  leasing  to  another  right  to  cut  ice, 
90  C  393 

municipal  corporation  liable  for  emptying  sew- 
age into  stream  so  that  ice  could  not  be 
harvested  on  pond  into  which  it  flows,  114 
C  496 

where  ice-cutting  privilege  is  permanent- 
ly destroyed,  measure  of  damages  is  de- 
preciation in  value  of  property,  114  C  496 
-time   of   destruction    fixed   by    receipt   of 


letter  from  health  commissioner  that  ice 
supply  must  be  abandoned  though  letter 
not  formal  order.  114  C  496 
— plaintiffs  conduct  in  tearing  down  ice- 
houses thereafter  not  abandonment  of  right 
to  damages,  114  C  496 
-interest  properly  allowed  on  damages,  114 


C  496 

facts  held  to  establish  prescriptive  right  to  har- 
vest ice  upon  artificial  pond,  114  C  496 

right  held  appurtenant  to  land  on  which 

icehouses   stood   though   it   did   not   include 
millsite  for  which  pond  was  established,  114 
C  496 
-deed    conveying    rights    of    flowage    with 


equipment  for  ice  business,  held  to  convey 
right  to  harvest  ice,  114  C  496 


ILLEGITIMATE  CHILDREN 
See  Bastardy;  Infants 

IMPLIED  CONTRACTS 

See  Contracts  §  39 


INCORPOREAL  HEREDITAMENTS 

See  Easements  ;  Mines  and  Mining 


1132 


Indemnity 


INDECENT  ASSAULT 


indecent  assault  is  an  offense  against  the 
person,  118  C  505 

corroboration  not  necessary  to  proof  of  guilt 
of  indecent  assault,  although  in  its  absence 
court  should  adopt  cautious  approach,  par- 
ticularly if  there  are  improbabilities  in  com- 
plainant's story  or  controverting  evidence, 
128  C  124 

indecent  assault  proved  beyond  reasonable 
doubt  in  spite  of  inconsistencies  and  weak- 


nesses in  testimony  of  sixteen-year-old  girl 

complainant,   129  C  601 
consent  as  defense  against  charge  of  indecent 

assault;  authorities  reviewed,  129  C  602 
no  essential  contradiction  between  offense 

and   statutory   provision   that   consent   shall 

not  be  defense,  129  C  601 
construction  of   "assault"   as   used  in   statute, 

129  C  603 


INDEMNITY 

See  also  Bonds  ;  Contribution  and  Reimbursement  ; 
Guaranty  ;  Suretyship 


by  subcontractor,  to  contractor  paying  dam- 
ages for  injury,  5  D  243 

surety  is  not  entitled  to  indemnity  till  pay- 
ment ;  a  substituted  agreement  is  binding, 
2  C  138 

promise  of  indemnity  may  be  implied  when, 
6  C  427 

notice  to  indemnitor  of  indemnitees'  disburse- 
ments, in  connection  with  legal  action,  not 
necessary,  16  C  549 

loss  by  sale  to  pay  another's  debt,  22  C  313 

to  surety,  for  costs  in  suit  defended  against 
principal's    wish,   22    C   315 

contract  of  indemnity  only  would  not  sup- 
port common  counts,  which  are  founded 
on  relation  of  debtor  and  creditor,  25  C 
456 

to  town,  by  railroad  company,  for  damages 
paid  for  injury  on  highway,  27  C  165 

when  holder  of  collateral  may  charge  it  with 
advances,  29  C  322 

city  may  indemnify  officer  acting  bona  fide, 
when,  41  C  84,  60  C  233 

stockholders'  interest  is  not  sufficient  consid- 
eration to  support  guaranty  given  by  them 
to  one  assuming  debt  of  corporation,  45  C 
528 

bond  securing  bank  against  loss  through  deal- 
ings with  railroad  upheld  as  to  notes  dis- 
counted by  bank  and  drawn  against  by 
company,  55  C  188 

contract  to  pay  indebtedness  is  more  than 
mere  promise  of  indemnity,  71  C  166 

town  may  recover  amount  of  judgment 
against  it  from  traction  company  whose  neg- 
ligence gave  rise  to  accident,  74  C  152 

loss  or  damage  resulting  to  one  from  the 
performance  of  an  act  done  at  the  request 
of  another  is  a  sufficient  consideration  for 
the  latter's  promise  of  indemnity,  84  C 
437 

liability  of  indemnity  company  determined  by 
law  where  delivery  made,  90  C  415 


compromising  lien  with  receiver  does  not  re- 
lease indemnity  bond,  91   C  58 

liability  on  bond  to  make  good  loss  from  dis- 
honesty or  negligence,  91  C  58 

when  action  on  indemnity  bond  can  be 
brought,  91  C  197 

only  one  action  on  indemnity  bond ;  all  dam- 
ages included  in  it,  91  C  197 

liability  on  indemnity  bond  fixed  at  time  of 
breach ;  continues  until  discharged,  91  C 
198 

no  laches  or  negligence  in  claiming  indem- 
nity, 93  C  260 

contract  of  indemnity  distinguished  from 
guaranty,  93  C  260 

notice  to  indemnitor  of  principal's  nonpay- 
ment not  necessary,  93  C  260 

action  lies  only  when  loss  has  occurred  and 
amount  ascertained,  93  C  260 

one  indemnified  is  bound  to  use  reasonable 
care,  93  C  260 

Statute  of  Limitations  begins  to  run  only 
after  loss  occurs,  93  C  412 

former  judgment  does  not  bar  action  for 
breach  of  contract  occurring  after  its  ren- 
dition, 93  C  413 

subrogation  of  insurer  to  rights  of  insured, 
97  C  199 

does  not  cover  settlement  of  claim  made 

by  insured  to  avoid  publicity,  97  C  199 

policy  covering  losses  by  misconduct  of  bank 
cashier  includes  losses  due  to  "kiting" 
checks,  97  C  201 

but   settlement  by   insured   of   claim  does 

not  determine  liability  of  insurer,  97  C  202 
-however,    it   would    under    a    policy    pro- 


tecting insured  against  liability  and  placing 
burden  of  his  defense  upon  the  insurer,  97 
C  202 

contract  by  water  board  to  "indemnify  and 
save  harmless"  railroad  under  which  water 
pipes  run,  construed,  102  C  488 
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test    of    its    ability    as    regards    expenses 

incurred  by  railroad  to  protect  tracks  not 
that  there  was  such  danger  as  would  have 
caused  railroad  to  act  on  its  motion,  102 
C  488 

water  board  liable  if  it  requested  railroad 

to  perform  work,  102  C  488 

word  "indemnify"  to  be  construed  by  con- 
tent, object  of  contract  and  surrounding  cir- 
cumstances, 102  C  488 
-that  promisee  employed  contractor  to  do 


work  immaterial,  102  C  495 

liability  of  owner  to  contractor  for  delay 
caused  by  another  contractor ;  duty  of  de- 
faulting contractor  to  indemnify  owner,  105 
C  11 

undertaking  of  defendant  upon  consideration 
to  secure  payment  of  rental  of  equipment 
leased  by  plaintiff  to  D  was  primary  obli- 
gation, not  collateral  agreement  or  guar- 
anty, 117  C  314 

plaintiff  entitled  to  proceed  directly  up- 
on contract  without  showing  it  had  exhaust- 
ed remedies  against  D,  117  C  314 

contract  to  indemnify  is  original  undertaking 
to  save  indemnitee  harmless  against  loss 
or  damages  of  specified  character  which 
may  happen  in  future,  117  C  318 

consideration  moving  between   immediate 

parties  makes  it  new  and  independent  con- 
tract,  117  C  319 

indemnity  bond  continues  operative  after  re- 
ceivership of  bank  unless  it  is  terminated 
under  its  provisions,  118  C  21 

two  classes  of  indemnity  agreements ;  where 
contract  is  to  indemnify  against  liability 
and  where  it  is  to  indemnify  against  loss, 
122  C  20 

in  first,  cause  of  action  arises  as  soon  as 

liability  is  incurred;  in  second,  not  until 
promisee  incurs  loss,  122  C  20 

agreement  to  secure  sureties  on  bail  bond 

against  loss  from  default  of  appearance  and 
for  costs  and  expense,  in  latter  class ;  ac- 
tion on  it  not  prematurely  brought  though 
amount  of  bond  not  actually  paid,  122  C  20 


— plaintiffs  had  right  to  sue  on  agreement 
in  disregard  of  any  right  they  might  have 
to  avail  themselves  of  collateral  security  for 
performance  of  obligation,  122  C  21 

— and   upon    satisfaction    of   obligation,    de- 


fendants would  be  entitled  to  reconveyance 
of  land  given  as  security,  122  C  21 
-plaintiffs  entitled  to  recover  not  only  sum 


agreed  in  bail  bond  but  expenses  in  avoid- 
ing liability  on  it,  whether  in  contesting 
action  brought  by  State  or  in  attempting 
to  secure  apprehension  of  prisoner,  122  C 
21 

exoneration,  or  indemnity,  is  right  which  per- 
son has  who  has  been  compelled  to  pay 
what  another  should  be  forced  to  pay  in 
full,  124  C  227 

plaintiff  paid  compensation  to  X,  injured  on 
job  plaintiff  contracted  to  do  for  defendant, 
by  negligence  of  latter's  employee ;  held  lia- 
bility of  plaintiff  as  immediate  employer 
primary  and  of  defendant  as  principal  em- 
ployer secondary  only,  and  former  could 
not  recover  on  ground  of  indemnity  or  con- 
tribution, 124  C  228 

master  sued  with  servant  in  tort  for  acts  of 
latter  may  recover  of  him  amount  of  loss, 
including  any  sum  master  has  been  re- 
quired to  pay  to  a  third  person,  125  C  296 

liability  of  telephone  company,  under  agree- 
ment by  it  to  save  railroad  from  harm 
where  telephone  employees  entered,  would 
arise  only  if  railroad  held  liable  in  dam- 
ages to  persons  trespassing  on  land,  125  C 
534 

baker  held  liable  to  retailer  for  amount  of 
judgment  secured  against  latter  for  injury 
from  tack  in  bread  sold  to  her,  126  C  16 

insurer  ordinarily  subrogated  to  rights  of  in- 
sured against  third  person  by  whose  wrong- 
ful act  loss  was  caused,  on  equitable  princi- 
ples, 126  C  350 

insurer  of  State  subrogated  to  its  rights 

against  contractor  for  damage  suffered  by 
State  for  failure  of  latter  to  maintain  road 
closure  signs,  thus  rendering  State  liable 
in  personal  injury  action,  126  C  350 


INDEPENDENT  CONTRACTOR 

§     1.  In  General 

2.  Particular  Cases 

See  also  Agency  §  1 ;  Master  and  Servant  §  11 ;  Unemployment 
Compensation  Act  §  2;  Workmen's  Compensation  §  5 


§  1.  In  General 

generally    master    not   liable    for   contractor's 

negligence,  39  C  588 
facts  indicating  one  is  contractor  and  not 

servant,  39  C  588 
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— master  is  liable  for  acts  of  contractor  if 
employment  is  obviously  dangerous  to  oth- 
ers, 39  C  589 

— and  for  carelessness  in  hiring  incompe- 
tent contractor,  39  C  590 


— and  if  contractor  is  pecuniarily  irrespon- 
sible, 39  C  590 
-also  if  employer  be  guilty  of  personal  co- 


operating negligence,  39  C  590 
-and  if  negligence  creates  nuisance,  39  C 


590 

employer  not  liable  for  negligence  of  contrac- 
tors unless  he  assumed  actual  control  over 
work,  63  C  496 

would  be  liable  if  he  caused  precise  act 

to   be   done   by  contractors   which   resulted 
in  injury,  63  C  496 
-and  if  act  required  to  be  done  by  contrac- 


tors is  such  as  obviously  exposes  other  per- 
sons or  property  to  unusual  peril,  63  C  496 

whether  one  who  employs  contractor  used 
due  diligence,  of  no  importance,  if  contrac- 
tor is  competent,  79  C  370 

independent  contractor  does  work  by  own 
methods  and  is  not  subject  to  control;  dif- 
fers from  servant  or  agent  because  employ- 
er has  no  control  over  method  of  doing 
work,  82  C  292,  90  C  444,  91  C  426,  92  C 
612,  94  C  156 

independent  contractor  must  be  competent 
and  skillful  to  relieve  an  employer  from 
contractor's  negligence,  82  C  519 

difference  between  agent  and  independent  con- 
tractor, 86  C  292 

how   far   master   liable  for  acts   of  inde- 
pendent contractor,  86  C  292,  94  C  156 
-employer    liable    when    he    causes    some- 


thing to  be  done  which  he  knows  or  ought 
to  know  will  cause  injury,  86  C  292 
generally  employer  of  independent  contractor 
not  liable  for  injury  to  others ;  exceptions, 
89  C  622 

who  is  independent  contractor,  91  C  425 

furnishing  tools,   appliances,  and  supplies 

immaterial  in  determining  difference  be- 
tween servant  and  independent  contractor, 
91  C  426 

difference  between  servant,  agent  and  inde- 
pendent contractor,  102  C  76 

method  of  compensation,  or  ownership  of 
tools,  not  conclusive  as  to  status,  102  C  76 

defined ;  depends  on  existence  of  right  of 
control,  not  whether  right  is  exercised,  105 
C  545 

duty  of  owner  to  warn  contractor  of  hidden 
danger ;  liability  of  owner  to  employee  of 
contractor,  114  C  108 

independent  contractor  not  liable  for  injuries 
suffered  by  reason  of  condition  of  work 
after  it  has  been  completed,  turned  over  to 
and  accepted  by  owner,  114  C  126 

exceptions  to  rule,  114  C  126 

independent  contractor  distinguished  from 
employee,  124  C  409,  433 

independent  contractor  defined,   125  C  190 

provision  in  contract  that  nothing  therein  is 
to  be  construed  to  create  relation  of  em- 
ployer and   employee   would   be   ineffectual 


Independent  Contractor  §  2 

to  alter  real  relationship,  but  it  has  signifi- 
cance in  determining  if  one  is  servant  in 
fact,  125  C  192 

right  of  discharge  as  bearing  upon  relation- 
ship, 125  C  194 

person  may  be  contractor  as  to  part  of  his 
services  and  servant  as  to  another  part,  126 
C  379 

fundamental  distinction  between  employee  and 
independent  contractor  depends  upon  exist- 
ence or  nonexistence  of  right  to  control 
means  and  methods  of  work,  127  C  175 

determination  of  status  of  individual  as  in- 
dependent contractor  or  employee,  in  ab- 
sence of  controlling  considerations,  is  ques- 
tion of  fact;  decisions  on  subject  reviewed, 
127  C  606 

whether  individual  is  servant  or  occupies  some 
other  relationship,  such  as  independent  con- 
tractor, is  ordinarily  question  of  fact,  128  C 
348 

ultimate  query  is,  did  plaintiff  have  right 

of  general  control  over  means  and  methods 
of  work,  128  C  349 

§  2.  Particular  Cases 

one  who  employed  workmen  receiving  per 
diem  wage  and  fifty  cents  for  each  man 
employed  held  not  an  independent  contrac- 
tor, 92  C  612 

one  who  agrees  to  do  work  for  another  using 
own  tools  and  being  accountable  only  for 
results  is  independent  contractor,  96  C  633 

fact  help  was  furnished  independent  con- 
tractor did  not  change  situation,  96  C   119 

distinction  between  employee  and  independent 
contractor,   107  C   143 

man  hired  with  his  own  truck  to  assist 

in  road  building  held  latter,  107  C  143 

employee  held  not  independent  contractor 
though  driving  own  car  while  acting  within 
scope  of  employment,  112  C  291 

finding  that  claimant  was  employee  and  not 
volunteer  or  independent  contractor  held 
justified  by  evidence,  113  C  282 

right  of  general  authority  and  control,  not 
actual  partial  control  or  interference  or 
right  to  do  this,  distinguishes  independent 
contractor,   113   C  674 

hence  charge  if  one  actually  interfered  or 

helped  in  work,  person  doing  it  was  not  in- 
dependent   contractor,    held   erroneous,    113 
C  674 
-master  who  participated  with  independent 


contractor  in  blasting  dynamite  may  be  lia- 
ble, 113  C  674 

though  contract  for  building  provided  that 
work  was  to  be  done  under  superintendence 
of  owner,  held  person  doing  it  was  inde- 
pendent contractor,  114  C  32 

held  contract  gave  owner  right  to  super- 
vise as  to  immediate  results  but  not   right 
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to  dictate  means  by  which  they  should  be 
accomplished,  114  C  35 

upon  whole  evidence  held  that  G  at  time  of 
accident  was  delivering  sand  on  own  ac- 
count and  not  as  agent  for  C,  and  directed 
verdict  for  latter  was  correct,  116  C  116 

where  there  was  evidence  that  M  had  fin- 
ished work  he  had  contracted  with  town  to 
do,  question  whether  at  time  of  accident  he 
was  independent  contractor  for  negligence 
of  whose  employee  town  was  not  liable, 
though  it  hired  truck  and  driver  from  M, 
was  for  jury,  120  C  140 

whether  claimant  was  employee  or  independ- 
ent contractor,  121  C  127 

method   of  compensation   not  of  control- 
ling importance;  nor  fact  that  plaintiff  used 
own  automobile,  121  C  127 
-but    defendant's    admission    that    it    had 


right  to  tell  claimant  how,  when  and  where 
to  work,  that  claimant  was  under  its  con- 
trol, on  its  payroll  and  it  could  discharge 
him,  conclusive  against  commissioner's  con- 
clusion that  he  was  independent  contractor, 
121  C  127 

employment  of  independent  contractor  ordi- 
narily excuses  contractee  from  liability  for 
former's  negligence,  122  C  7 

except    where    negligence    of    contractee 

connects  itself  with  that  of  contractor,  122 
C  7 
-or  where  contract  is  for  work  likely  to 


interfere  with  safe  use  of  highway,  122  C  7 
-or   is   for  work  giving  rise  to  nuisance, 


122  C  7 

where  owner  of  store  contracted  to  have 

windows  washed  every  morning  and  con- 
tractor permitted  waste  water  to  run  across 
walk  which  froze,  resulting  in  plaintiff's 
injuries,  case  not  within  exceptions,  122  C  7 

general  rule  excuses ,  contractee  landowner 
from  liability  for  negligent  conduct  of  in- 
dependent contractor,  122  C  14 

but    where    work    necessarily    constitutes 

obstruction  or  defect  in  street  rendering  it 
unsafe  unless  guarded,  employer  liable 
equally  with  contractor  where  injury  re- 
sults ;  as  in  case  of  opening  in  adjacent 
sidewalk,  122  C  14 
-abutting   owner   liable   for   negligence   of 


deliveryman    in    negligently    opening    trap 
door  in  sidewalk  as  employee  of  firm  with 
which    owner    had    contracted    to   keep   oil 
tanks  supplied,  122  C  14 
-rule   applies   though   trap   door  not  open 


an  appreciable  time,  122  C  14 
independent  contractor  is  one  who,  exercising 
independent  employment,  contracts  to  do 
piece  of  work  according  to  own  methods 
and  without  being  subject  to  control  of  his 


employer,  except  as  result  of  work,  123  C 
320 
-finding  that  decedent  in  cleaning  out  ven- 


tilating shaft  in  restaurant  was  acting  as 
independent  contractor  and  not  employee, 
sustained,  123  C  320 

court's  conclusion  sustained  that  prior  to  and 
at  time  of  plaintiff's  fall  in  entrance  way 
to  defendant's  store,  latter  had  control  of 
place  rather  than  contractor  who  had  re- 
hung  door  and  made  change  in  floor  night 
before,  124  C  14 

fact   that   installation   of   metal   threshold 

which  was  part  of  contract  was  not  com- 
pleted until  afterward  did  not  put  contrac- 
tor in  control  as  matter  of  law,  124  C  14 

right  of  control  as  distinguishing  independent 
contractor  from  servant,   125  C   183 

agents  of  life  insurance  company  held  not 

to  be  employees  or  servants  under  Unem- 
ployment Compensation  Act,  125  C  183 

controlling  consideration  '  in  determining 
whether  relation  that  of  master  and  servant 
or  independent  contractor  is  whether  em- 
plover  had  general  control  of  work,  126  C 
115 

retention  of  right  to  discharge  strong  in- 
dication of  relation  of  employment ;  that  re- 
lation may  exist  though  employee  not  on 
payroll,  or  pays  own.  expenses,  or  gets  com- 
pensation from  profits  of  sales  made,  126  C 
120 
-so   ice   cream   salesmen,   though   contract 


framed  so  as  to  suggest  different  relations, 
were  employees  under  Unemployment  Com- 
pensation Act,  126  C  115 

one  who  employs  independent  contractor  is 
not  liable,  as  general  rule,  for  injuries  re- 
sulting, but  he  is  liable  when  work  will  in 
its  ordinary  and  reasonable  execution  nec- 
essarily expose  others,  to  probable  injuries, 
127  C"l86 

this  exception  not  based  on  theory  of  neg- 
ligent performance  by  contractor,  but  on 
principle  that  employer  or  owner  has  caused 
something  to  be  done  which  he  should  know 
will  probably  cause  injury,  127  C  186 
-so   where  injury   could  have   easily   been 


prevented  by  contractor  sealing  up  place  of 
cutting  of  concrete,  owner  not  liable,  127  C 
186 
newsboy  who  bought  papers  from  publisher 
and  delivered  them  on  route  in  own  auto- 
mobile held  not  employee  or  agent  but  inde- 
pendent contractor,  129  C  564 

ultimate  test   is   right  of  general   control 

of  means  and  methods ;  in  absence  of  con- 
trolling circumstances  question  one  of  fact, 
129  C  567 
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INFANTS 

§     1.  In  General 

2.  Contracts  and  Torts  of  Infant 

3.  Custody  and  Protection 

4.  Actions  By  and  Against  Infants 

See  also  Adoption  ;  Automobile  §  23 ;  Contracts  §  7 ;  Criminal  Law 

and  Procedure  §  18;  Divorce  §  10;  Guardian  and  Ward; 

Habeas  Corpus  ;  Juvenile  Court  ;  Negligence  §  12 ; 

Parent  and  Child;  Paupers 


§  1.  In  General 

whether  infant  knew  or  should  have  known 
dangers  of  his  employment  is  for  jury,  29 
C  559 

infant  obliged,  if  necessary,  to  render  military 
service  when  eighteen  years  of  age ;  is  sub- 
ject to  draft,  30  C  443 

right  of  father  to  dispose  of  services  of  minor 
son  is  how  qualified,  50  C  573 

right  dies  with  father,  and  obligation  on 

contracts    made    by    father    ends ;    certainly 
after  son  has  arrived  at  years  of  discretion, 
50  C  573 
-act  of  son  held  on  facts  a  repudiation  of 


father's  agreement,  50  C  573 

in  a  suit  for  malpractice,  infancy  of  plaintiff 
and  fact  that  defendant  was  called  by  the 
father  does  not  alter  implied  contract,  or 
the  duty  of  using  diligence  and  skill,  63  C 
172 

infancy  as  affecting  adverse  possession,  74  C 
111 

father  is  entitled  to  services  of  minor;  may 
relinquish  right  in  favor  of  minor  and  does 
so  if  he  sues  in  minor's  name,  88  C  265 

payments  to  infants  may  be  made  only  to 
guardian,  unconditionally,  and  without  res- 
ervation, 99  C  174 

attempt  to  pay  more  than  $100  to  mother 

for  minor  son,  where  she  holds  money  out 
of    fear    of    litigation,    does    not    discharge 
debt,  though  done  at  direction  of  adminis- 
trator entitled  to  receive  it,  99  C  174 
-son  could  not  recover  money  as  held  in 


trust,  99  C  174 

what  constitutes  testimonial  capacity  of  child, 
100  C  568,  104  C  585 

minor  may  be  compelled  under  statute  to  con- 
tribute to  support  of  poor  relative,  103  C  1 

acceptance  of  gift  by  minor  will  be  presumed, 
106  C  279 

ordinary   care,   as   applied  to  a  young  child, 
defined,  107  C  197 
[Conn  Dig] — 72 


trial  court's  characterization  of  ten-year-old 
child  as  "immature"  held  not  harmful ;  care 
required,  108  C  484 

emancipation  of  minor  child  defined,  109  C  77 

boy  five  years  old  not  to  be  held  to  same  de- 
gree of  care  as  adult,  109  C  87 

marriage  by  girl  of  nonage  is  voidable  not 
void  and  she  need  not  testify  against  hus- 
band, 113  C  288 

age  of  one  committing  forbidden  act  an  ele- 
ment necessary  to  make  that  act  a  crime ; 
illustrations,  115  C  589 

nature,  purpose  and  conduct  of  examination 
of  child  offered  as  witness,  115  C  672 

child  is  ordinarily  emancipated  at  major- 
ity, 119  C  380 

emancipation  before  that  occurs  when  he 

is  rendered  free  of  power  and  control  of 
his  parents,  as  where  he  is  deserted  by 
them  or  is  placed  in  a  relation  inconsistent 
with  remaining  part  of  parent's  family  or 
parent  has  absolutely  renounced,  by  agree- 
ment or  implication,  all  care  and  control, 
119  C  380 

child  takes  settlement  which  father  had  at 
birth  if  child  is  legitimate,  of  mother  if  it  is 
illegitimate,  119  C  380 

settlement  of  child  during  minority  ordi- 
narily follows  that  of  parent,  119  C  380 

this   rule  does   not  apply  to   emancipated 


minor,  119  C  380 
-he  retains  settlement  of  parent  at  time  of 


emancipation  until  he  gains  one  for  himself 
by  commorancy,  119  C  380 
marriage  of  infant  son,  with  consent  of  par- 
ent, works  an  emancipation,  126  C  340 

§  2.  Contracts  and  Torts  of  Infant 

note  of  infant  is  voidable  only ;  revived  by 
new  promise  after  coming  of  age,  1  R  58, 
477 

infant  is  not  liable  for  fraud  in  contract,  ei- 
ther at  law  or  in  equity,  1  R  179,  273 
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contract  of  infant  not  beneficial  or  for  nec- 
essaries is  void;  is  not  a  subject  of  rati- 
fication, 2  R  109 

infant  is  not  liable  for  necessaries  while  under 
parent's  government,  2  R  109 

what  are  necessaries  depend  on  circumstances 
of  party,  3  D  57 

same  proof  of  ratification  required,  as  of  new- 
contract,  4  D  62 

infant  cannot  bind  guardian  by  note,  4  C  203 

payment  by  parent  held  a  recognition  of  au- 
thority to  contract,  4  C  290 

contracts  by  infant,  against  his  interest,  are 
absolutely  void;  so  contract  of  suretyship, 
4  C  379 

deed  by  infant,  not  under  control,  is  voidable 
only,  6  C  502 

infant  may  affirm,  or  disaffirm  voidable 
acts,  on  coming  of  age,  6  C  505 

affirmance  is  implied  by  retention  of  consid- 
eration and  silence,  6  C  505 

three  modes  of  ratification,  6  C  505 

no  ratification  by  promise  to  submit  to  arbi- 
tration, by  acknowledgment  of  having  made 
note,  by  acknowledgment  that  it  is  due,  nor 
by  bare  retention  of  consideration,  9  C  333 

to  ratifv,  there  must  be  an  express  promise, 
9  C  333,  12  C  556 

language  held  not  to  ratify,  12  C  557 

evidence  of  ratification  to  be  considered  by 
whom,  12  C  553 

question  of  necessaries  is  a  relative  fact,  15 
C  538 

deed  of  infant  not  under  control  cannot  be 
avoided  until  majority,  17  C  483 

infant   may    avoid    conveyance    of    personalty 

and  retake  goods  before  majority,  17  C  483  ' 
is    not    liable    in    trespass    for    retaking; 

otherwise,  for  taking  other  than  the  goods 

sold,  17  C  484 
after  rescission  of  a  sale  of  personalty  the  title 

revests  in  infant,  17  C  484 
infant  cannot  be  bound  as  apprentice  without 

deed  or  indenture,  but  may  be  regarded  as 

servant  in  fact,  18  C  341 

term  necessaries   includes   what,   18  C  423 
if  liable  to  draft,  infant  may  contract  to  en- 
list, 30  C  443 
seduced  and  left  needy ;  suit ;  marriage ;  hus- 
band and  wife  jointly   liable  for  attorney's 
fees  as  necessaries,  31  C  305 

that  infant  may  avoid  injurious  contracts  and 
rescind  all  others,  a  general  rule  with  ex- 
ceptions, 33  C  206 

what  contracts  infant  may  not  rescind,  33  C 
206 

infant  may  recover  back  money  paid  on  void- 
able contract,  33  C  206 

though    stolen,    if   real    owner   makes    no 

claim,  33  C  208 

pew  rent  is  not  a  necessary,  nor  religious  in- 
struction, 40  C  76 
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filling  teeth  falls  among  necessaries ;  dentist 
once  employed  and  paid  need  not  inquire, 
42  C  205 

contract  to  pay  money,  not  for  necessaries, 
is  not  satisfied  by  mere  acknowledgment 
of  the  debt  after  majority,  49  C  492 

there  must  be  an  express  promise  to  pay 

whole  debt  after  obtaining   full   age,   49   C 
497 

mere   acknowledgment   after   age    is    suf- 
ficient   where    infant    received    and    retains 
consideration,  49  C  495 
-but  plaintiff  must  prove  continued  posses- 


sion of  consideration  or  necessaries ;   court 
will  not  presume  it,  49  C  496 
-mere  naked  indorsements  by  payee  of  pay- 


ment of  interest  and  part  principal  by  in- 
fant held  insufficient  to  show  ratification, 
49  C  495 

ratification  by  infant  of  contracts,  executory 
and  executed;  reporter's  note,  49  C  500 

master  held  entitled  to  compensation  for  board 
of  minor  after  his  repudiation  of  father's 
contract,  50  C  574 

offer  to  compromise  contract  after  becoming 
of  age  is  not  an  acknowledgment;  there 
must  be  a  promise  to  pay,  52  C  4 

in  a  suit  against  father  for  clothes  of  infant 
it  is  not  enough  that  clothes  were  neces- 
sary; plaintiff  must  show  that  father  failed 
to  furnish  necessary  clothes,  59  C  114 

infants  may  disaffirm  contract  even  for  nec- 
essaries ;  then  liable  only  for  reasonable 
value,  64  C  407 

what  are  necessaries ;   lease  of  room,  64 

C  407 
/ratification  of  contract  after  coming  of  age; 
actual    knowledge    that    it    is    voidable    not 
necessary,  71  C  181 

promise   to  pay   resulting   from   threat   to 

sue  not  involuntary,  7}  C  181 

power  to  contract  and  effect  of  contracts  gen- 
erally, 71  C  184 

restoration   of   promisee   in   statu   quo  before 
avoidance,  76  C  491 
;  ./rights  the  same  in  equity  and  law ;  equity  will 
not    foreclose    mortgage    during    minority ; 
avoidance  of  it,  79  C  687 

education  as  a  necessity ;  repudiation  of  con- 
tract and  return  of  consideration,  80  C  308 

statements  as  to  age  induced  by  agent  of 

promisee,  80  C  308 
-burden    on    infant    defendant    where    he 


counterclaims  to  secure  money   paid  under 
contract,  80  C  308 

contract  of  infant  to  pay  a  contingent  fee  to 

an   attorney   is  voidable ;   not   illegal,   84   C 

594 
whether    contracts    of    infants    for    attorney's 

fees  are  necessaries,  quaere,  84  C  610 
even  if  necessary,  attorney  is  not  entitled 

to  recover  any  sum  stipulated  in  the  agree- 
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ment,  but  only  a  reasonable  and  fair  amount, 

84  C  610 
test  for  determining  what  are  necessaries,  91 

C  231 
infant  may  rescind  contract  and  sue  for   re- 
turn of  consideration  paid,  99  C  269 
decline    in    value    of    article    restored,    a 

matter   of  defense  to  be   specially   pleaded, 

99  C  270 
misrepresentation  of  his  age  by  infant  no 

bar    to    subsequent    rescission    of    contract, 

99  C  270 
it  seems,  however,  that  counterclaim  for 

fraud  and  deceit  will  lie  against  infant,  99 

C  273 
-neither    infant's    appearance    of    maturity 


nor  fairness  of  contract  a  bar  to  rescission, 
99  C  275 

— after  rescission   infant  not  liable  for  use 
of  article  while  he  had  it,  99  C  279 
-counterclaim   on   note   of   infant ;   general 


denial ;  whether  infant  can  show  his  infan- 
cy, quaere,  99  C  281 
-any    doubt    on    that    point    removable   by 


amendment  of  answer  to  counterclaim,  99  C 
281 

conduct  of  nine-year-old  boy  shooting  pistol 
into  gasoline  tank,  held  question  for  jury, 
105  C  2 

right  to  avoid  contract  requires  return  of 
consideration  if  he  has  it,  but  if  infant  has 
parted  with  it,  he  may  still  disaffirm,  108 
C  528 

not  required  to  return  it  or  account  for 

proceeds,  108  C  528 

■ no  distinction  between  executed  and  ex- 
ecutory contracts,  108  C  533 

when  contract  is  for  minor's  benefit,  law  im- 
plies an  obligation  binding  on  him ;  nec- 
essaries ;  contract  imposed  by  Compensa- 
tion Act,  112  C  459 

effect  of  disaffirmance  of  contract  bv  minor, 
112  C  470 

§  3.  Custody  and  Protection 

orders  concerning  custody  of  infants  is  in- 
cident to  original  divorce  proceedings  and 
power  to  order  continues,  83  C  479 

Probation  Act  gives  power  to  suspend  or  stay 

sentence,  88  C  501 
Probation   Act   is  for  moral  improvement  of 

child,  not  punishment,  88  C  501 
duration  of  probation   does  not  affect  period 

of  jail  sentence,  88  C  501 
stay  of  probation  sentence  not  a  pardon,  88 

C  501 

Superior  Court  has  no  jurisdiction  to  make 
orders  as  to  custody  and  support  except  as 
ancillary  to  divorce  proceedings,  97  C  440 

right   to   custody   may   be   determined  by 

habeas  corpus,  97  C  440 


but  Probate  Court  has  plenary  jurisdic- 
tion as  to  care  of  persons  and  estates,  97 
C  440 

right  of  care  and  custody  in  general,  97  C  442 

care  and  safeguarding  an  old  function  of  the 
State,  99  C  70 

mother  is  guardian  until  illegitimate  child  is 
fourteen,  or  until  legally  removed  after  no- 
tice and  hearing,  100  C  205 

Probate  Court  cannot  appoint  another  be- 
fore her  legal  removal,  100  C  205 
-decree  so  doing  held  void  on  habeas  cor- 


pus, 100  C  205 

right  to  custody  of  infant  may  be  determined 
by  habeas  corpus,  100  C  207 

Supreme  Court  justified  in  construing  will 
where  no  representative  appointed  for  un- 
born children  of  heir  excluded  from  bene- 
fits, 109  C  563 

right  of  child  employed  contrary  to  law  to 
recover  workmen's  compensation,  111  C  229 

finding   that   child   incorrectly   stated   age 

in  securing  work  not  finding  of  fraud  on  his 
part,  111  C  230 
-statute    forbidding    employment    of    child 


under  certain  age  directed  solely  against 
employer,  does  not  make  employment  il- 
legal as  regards  child.  Ill   C  232 

statute  places  on  employer  duty  to  notify 
state  board  of  education  of  employment  of 
minor,  111  C  233 

statute  is  for  protection  of  minor,  111  C 

233 

infants  are  within  Compensation  Act,  unless 
by  reason  of  its  own  provisions,  112  C  459 

administrator  cannot  elect  to  sue  at  law 

after  death  of  minor,  112  C  459 

no  presumption  that  minor  has  no  de- 
pendents, 112  C  459 

common-law  rule  that  child  under  seven  could 
not   commit  a  crime   establishes   incapacity, 

115  C  593 

habeas  corpus  by  mother  to  obtain  care  and 
custody  of  minor  son  from  father ;  conclu- 
sion that  best  interest  of  child  required  that 
he  be  left  with  father,  because  of  incom- 
petence of  mother,  upheld,  116  C  701 

fact  that  there  was  no  evidence   of  lack 

of  moral  character  on  part  of  plaintiff  in- 
sufficient to  overturn  conclusion,   116  C  701 

award  of  custody  of  minor  child  should  be 
made  in  such  way  as  best  to  serve  its  wel- 
fare, though  parent  be  deprived  of  custody, 

116  C  701 

in  habeas  corpus  to  secure  custody  of  minors, 
it  is  permissible  to  allow  wide  scope  in  ad- 
mission of  evidence,  117  C  264 

this    principle    does    not,    however,    ordi- 
narily abrogate  usual  rules  of  evidence,  117 
C  264 
-limit  of  exceptions  to  this  rule,  117  C  265 


owner  of  property  owes   no  duty  to  licensee 
or  trespasser,   whether   infant   or   adult,   to 
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keep  it  in  safe  condition  for  his  use,  123  C 
110 
-not   ordinarily   bound   to   anticipate   pres- 


ence of  trespassers  since  he  may  properly 
assume  that  they  will  not  be  there,  123  C 
110 

— but  when  owner  knows  or  should  know 
that  children  are  likely  to  trespass  upon 
land  which  he  maintains  in  condition  likely 
to  be  dangerous  to  them,  he  may  be  liable 
for  resulting  harm,  123  C  110 

— conditions  under  which  this  doctrine  will 


be  applied.  123  C  110 
-field  applicable  where  child  was  killed  by 


timber  falling  from  pile  of  lumber  on  de- 
fendant's land,  123  C  110 

inference  of  statute  de  employment  of  minors 
is  that  prohibitions  were  for  protection  of 
minors,  129  C  439 

court's  conclusion  that  violation  of  statute  de 
employment  of  minors  was  cause  of  burn- 
ing to  death  of  boy  employed  in  store  who 
was  directed  to  put  out  fire  in  cellar,  and 
judgment  against  emplover,  sustained,  129  C 
439 

§  4.  Actions  By  and  Against  Infants 

in  action  by  infant  he  may  appear  by  guard- 
ion  or  next  friend,  K  409 

after  verdict  in  infant's  favor  infant  can- 
not be  taken  advantage  of,  K  412 

codefendant  cannot  avail  himself  of  other's 
infancy,   1  R  58 

infant  cannot  plead  by  attorney,  1  R  200 
infant  may  appeal  from  probate  at  any  time 

during  minority,  1  R  275 
next  friend  named  in  writ  is  sufficient  unless 

disallowed  by  court  3  C  584 
failure   to   appoint   guardian    ad   litem   is    no 

ground  for  abatement  on  appeal,  25  C  206 

guardian  ad  litem  appointed  only  where  in- 
fant is  defendant,  30  C  282 

decree  is  voidable  only  when  minor  becomes 
of  age.  30  C  282 

cannot   be    collaterally    impeached,    v~ 

282 


in  criminal  case,  failure  to  appoint  guardian 
only  renders  proceedings  erroneous,  37  C 
361 

not  erroneous   if  infant  mislead  court  as 

to  age,  37  C  362 

where  one  of  two  defendants  in  trespass  was 
a  minor  and  no  guardian  ad  litem  appointed 
and  court  therefore  rendered  judgment  only 
against  other  defendant,  it  acted  properly, 
and  defendant  found  guilty  was  not  ag- 
grieved, 43  C  227 

proper  parties  to  enforce  child's  right  to 
schooling,  65  C  190 

no  consent  necessary  to  enable  next  friend  to 
bring  suit.  70  C  642 

acquiescence  in  suit  brought  by  next  friend 
as  ratification,  70  C  642 

action  by  infant ;  functions  of  guardian  and 
next  friend,  76  C  426 

infants  can  sue  despite  guardian,  76  C  426,  77 
C  380 

proof  of  emancipation  is  necessary  basis  to 
recover  loss  of  wages,  83  C  214 

subject  to  guardianship  of  estate,  minor  enti- 
tled to  immediate  possession  of  full  amount 
recovered  as  damages  for  personal  injuries, 
100  C  55 

measure  of  damages  for  permanent  injury  :j 
minor  in  suit  by  father,  106  C  310 

no  action  for  personal  injuries  lies  against 
parent  by  unemancipated  minor  child :  pub- 
lic policy.  109  C  77 

minor  protected  otherwise  than  by  negligence 
action  in  cases  of  aggravated  injury  or  un- 
usual abuse  and  neglect,  109  C  77 

record    of    commitment    by    justice    was    not 

filled  in  in  part  reciting  that  was 

minor  and appointed  guardian  ad 

litem ;  on  writ  of  error  held  that  in  view 
of  failure  to  fill  spaces  and  that  plaintiff  in 
error  jointly  tried  with  four  others,  record 
cannot  be  read  as  containing  finding  that 
she  was  minor.  116  C  722 
-and  therefore  failure  to  appoint  guardian 


ad  litem  not  error.  116  C  722 
action  on  behalf  of  minor  is  properly  brought 
by  the  minor  by  next  friend  124  C  518 
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7.  Trespass;  Encroachments;  Interference  with  Easements 

8.  Miscellaneous  Cases 

9.  Temporary  Injunction 

10.  Decree;  Violation  and  Punishment 

11.  Practice,  Pleading  and  Evidence 


§  1.  In  General 

though  granting  of  injunction  is  discretionary 
to  certain  extent,  if  no  equitable  case  ap- 
pears on  the  record,  the  decree  will  be  re- 
versed, 26  C  16 

injunction  collusively  obtained  by  selectmen 
held  not  to  defeat  right  to  bounty,  legally 
voted  by  town,  33  C  371 

should  be  clear  and  certain  in  its  terms,  58 
C  502 

time  to  remove  a  building  does  not  run  while 
one  is  prevented  therefrom  by  an  injunc- 
tion, 87  C  528 

where  a  bank  was  enjoined  from  doing  busi- 
ness, but  collected,  thereafter,  a  note  sent 
to  it  for  that  purpose,  the  proceeds  became 
impressed  with  a  trust  for  the  owner,  88 
C  185 

injunction  against  maintaining  ditch  that  dis- 
turbs adjoining  land  modified  as  unreason- 
able, 90  C  108 

assumed  that  strikers  will  respect  injunction ; 
no  damages  recoverable  for  fear  they  will 
not,  92  C  297 

injunction  under  Federal  Prohibition  Act  is 
civil,  not  criminal,  relief,   103  C  7 

injunction  against  nonresident  over  whom 
court  has  acquired  jurisdiction,  within 
trial  court's  discretion,  104  C  206 

that  owner  of  lot  has  been  enjoined  against 
conveyance  except  subject  to  restrictions 
growing  out  of  subdivision  of  tract  will 
not  prevent  action  for  relief  from  restric- 
tions on  ground  of  changed  conditions,  106 
C  66 

courts  will  act  with  extreme  caution  when 
granting  of  injunction  will  embarrass  opera- 
tions of  government,  112  C  247 

falls  within  field  of  equitable  remedies,  not 
rights;  is  necessarily  prospective  in  opera- 
tion, 127  C  415 

§  2.  When  It  Lies  Generally;  Defenses 

not  granted  of  right;  lies  in  sound  discre- 
tion, 7  C  50,  12  C  327,  33  C  497,  47  C  573, 
61  C  258,  71  C  442,  72  C  531,  80  C  426 

granted  to  secure  enjoyment  of  statute  privi- 
lege of  which  the  party  is  in  actual  pos- 
session, 7  C  50 

not  granted  to  prevent  an  act  possibly  injuri- 
ous in  future,  7  C  50 

when  plaintiff  is  not  in  possession  of  the 

franchise,  7  C  50 

issues  only  in  case  of  necessity,  to  pre- 
vent great  and  irreparable  injury,  14  C  580, 
23  C  433,  33  C  505,  43  C  500,  47  C  574 


lies  if  plaintiff's  right  is  undoubted  and  he 
has  acquired  a  statute  privilege,  17  C  66 

not  granted  if  plaintiff's  right  is  doubtful, 
20  C  539.  31  C  168 

not  granted  if  there  is  an  adequate  remedy 
at  law,  23  C  433,  47  C  574 

not  granted  to  protect  an  exclusive  right  not 
occupied  or  intended  to  be,  34  C  374 

not  invariably  refused  if  legal  remedy  be  ade- 
quate, 37  C  120 

wrongful  appropriation  of  name  of  another 
corporation  enjoined,  37  C  278 

court  must  be  satisfied  as  to  the  irreparable 
injury,  43  C  500 

never  granted  because  of  mere  apprehensions, 
43  C  500 

not   granted   to   restrain   issue   of   passes 

by  railroad  company,  43  C  500 

not  granted  for  injury  threatened  or  done, 
47  C  573 

filling  against  protecting  piles;  ability  to 

pay  damages,  47  C  572 

will  not  issue  to  aid  a  bare  legal  right  with- 
out  equity,  48  C  30 

nature  of  injury  rather  than  damages  de- 
termine necessity  for.  52   C   199 

injunction  proper  where  acts  threatened 
would  cause  irreparable  injury,  54  C  67 

meaning  of  "adequate  remedy  at  law,"  54  C 
244 

is  limited  to  the  prevention  of  such  loss  as 
is  special  and  peculiar  to  plaintiff,  54  C 
248 

does  not  lie  where  remedy  at  law  is  adequate, 
56  C  395,  61  C  258,  516,  62  C  368,  72  C 
201,  76  C  79,  82  C  153.  257 

finding  that  damages  are  no  compensa- 
tion conclusive,  67  C  497 

not  granted  where  wrongful  act  affects  rep- 
utation merely,  62  C  596 

laches   as   a  defense,   70   C   720 

where  its  grant  would  work  great  hardship, 
it  will  be  refused,  72  C  294 

especially    if    this    is    due    to    laches    of 

plaintiff ;     acquiescence    by   mill    owner   in 
taking  of  water  by  city,  70  C  720 

where    enjoining    interference    with    tree 

and    well    on    boundary    line    would    work 
great  hardship  to  defendant,  67  C  538 

not  granted  where  irreparable  injury  does 
not  appear,  73  C  179,  76  C  79,  82  C  153,  87 
C   183 

mere  statement  that  damage  is  irrepara- 
ble not  sufficient ;  deprivation  of  use  of 
barge,  76  C  79 
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what   injury   is   regarded   as   irreparable; 

acts  as  indicating  threat  of  injury,  77  C 
345.  82  C  157,  87  C  235 

granted  where  no  adequate  remedy  at  law, 
75  C   171 

notice  to  workmen  performing  work  to  stop 
sufficient  notice  to  employers,  76  C  295 

two  weeks*  delay  in  bringing  action  against 
construction  of  seawall  not  laches,  76  C 
295 

to  be  carefully  used,  77  C  402 

does  not  lie  where  injury  is  due  to  plaintiff's 
fault,  80  C  189 

right  of  private  individual  to  injunction 
against   invasion  of  public  right,  80  C   190 

life  tenant  acting  as  executrix  may  be  re- 
strained by  injunction  from  using  fund  un- 
til bond  given,  where  she  has  been  wasting 
it,  80  C  413 

remoteness  of  threatened  danger ;  that  delay 
may  cause  greater  injury,  80  C  681 

granted  only  for  irreparable  injury:  no  ade- 
quate remedy  at  law,  82  C  153,  92  C  18 

refused  if  irreparable  damage  not  shown  and 
just  damages  be  found  at  law;  removal  of 
a  building,  82   C  255 

nature  of  injury  to  land,  rather  than  its  mag- 
nitude, leads  courts  to  grant  injunction,  90 
C  108 

no  injunction  granted  to  right  private  wrong 
susceptible  to  other  remedy;  telephone  line 
in  front  of  property,  90  C  179 

right  to  have  damages  assessed  as  determin- 
ing adequate  remedy  at  law,  90  C  183 

public  harm  from  enjoining  a  telephone  line 
too  great,  in  proportion  to  injury  to  land- 
owner, to  justify  injunction,  90  C   183 

retaining  wall  falling  in  does  not  show  such 
irreparable  damages  as  to  warrant  a  man- 
datory  injunction,   92   C   18 

legal  remedy  must  be  complete  and  absolute 
to  prevent   injunction,   93   C   634 

may  issue  to  protect  property  in  this  State, 
though  thereby  to  some  extent  it  controls 
conduct  of  officers  of  a  foreign  corporation, 

.   96  C  265 

refused  where  enforcement  would  cause  dis- 
proportionate injury  to  defendant,  100  C 
652 

discretion  of  trial  judge;  when  and  how  to 
be  exercised,  103  C  7 

laches  held  sufficient  to  prevent  issuance  of 
injunction  against  ordinary  prerogatives  of 
ownership  though  all  parties  necessary  to 
determine  action  not  present,  103  C  376 

right  of  abutting  owner  to  maintain  action 
where  he  sustains  special  and  peculiar  in- 
jury from  highway  obstruction.   104  C  389 

plaintiff's  laches  in  seeking  relief  where  he 
knew  that  defendant  was  making  expendi- 
tures may  defeat  right,  105  C  475 

ordinarily  lies  for  invasion  of  rights  in  real 
property,  107  C  109 
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but  not  necessarily  where  innocent  or  due 

to  mistake  as  to  rights  or  there  is  laches 
of  plaintiff  and  loss  by  injunction  would 
be  disproportionate  to  benefit  to  other  par- 
ty and  money  damages  are  adequate,  107 
C  109 

right  of  equity  to  intervene  to  protect  prop- 
erty rights  where  no  adequate  remedv  at 
law,  113  C  636 

issuance  is  in  discretion  of  court,  113  C 

636 


— proper  to  prevent  waste  of  assets  of  cor- 
poration,  113  C  636 
-when  it  may  generally  be  issued  in  cor- 


porate matters,   113   C  646 

is  granted  with  reference  to  what  there  is 
reason  to  expect  in  its  absence,  114  C  324 

ought  not  to  be  granted  except  for  preven- 
tion of  serious  and  irreparable  injury,  117 
C  247 

cannot   be   demanded  as   matter   of  right 

but  rests  in  sound  discretion  of  court,  117 
C  250 

against  enforcement  of  foreclosure  judgment, 
118  C  226 

there  must  be  shown  an  invasion  of  plain- 
tiff's rights  resulting  in  injury  not  merely 
technical  or  inconsequential  but  one  which 
is  or  will  be  attended  with  actual  and  sub- 
stantial damage,  120  C  168 

rule  more   liberal  "in  cases  of  permanent 

or  continuing  nuisance,  as  interference  with 
water  rights,  right  of  lateral  support,  or 
overflowing  land,  120  C  168 

doctrine  of  comparative  injury;  in  exercising 
its  discretion  in  issuance  of  injunction 
court,  in  proper  case,  may  consider  and 
balance  injury  complained  of  with  that 
which  will  result  from  interference  by  in- 
junction,  120  C   168 

such   as   where   there   has   been   innocent 

mistake  or  bona  fide  claim  of  right  by 
defendant,  or  laches  by  plaintiff,  120  C  168 

amount  of  damages  not  necessarily  decisive 
if  injury  is  of  continuing  nature  involving 
a  recurrent  grievance  and  multiplicity  of 
suits,  120  C   168 

as   in  case  of  invasion  of  right   to  have 

water  flow   in  its   accustomed  channel   and 
quantity,   120  C   168 
-in    such    case    equity    intervenes    on    ac- 


count of  nature  of  injury  rather  than  mag- 
nitude of  damage,   120  C   168 

when  one  has  wilfully  invaded  another's 
rights  in  real  property,  latter  entitled  to 
have  original  condition  restored  even 
though  wrongdoer  would  suffer  great  loss, 
124  C  192 

but  where  innocent  mistake  or  bona  fide 

claim  or  right,  or  laches  on  part  of  plain- 
tiff, or  where  conduct  not  wilful  or  inex- 
cusable, and  injunction  would  cause  dispro- 
portionate  loss   to   defendant   and   damages 


would  be  adequate,  it  will  be  refused,  124 
C  192 

so   where   defendant    erected   building   in 

good  faith  and  at  large  expense,  while 
plaintiff  made  no  claims,  and  latter  still  has 
ample  means  of  passing  to  street,  refusal 
of  injunction  on  comparative  equities  justi- 
fied, 124  C  192 

§  3.  Judicial  Proceedings 

lies   to  restrain   vexations  and  unjust  use  of 

execution,  2  R  111 
lies  against  suit  on  note  for  land,  on  failure 

of  consideration,  2  R  464 

lies,  if  it  is  against  good  conscience,  17  C  537, 

20  C  554 
as  where  applicant  had  no  opportunity  to 

defend,  17  C  537,  20  C  554 
-or    was    prevented    by    fraud    of   adverse 


party,  17  C  537,  20  C  554 
-may    be    joined    with    petition    for    new 


trial,  17  C  537 

lies  to  restrain  use  of  improper  advantage  ob- 
tained by  fraud  or  surprise,  19  C  435,  20 
C  554 

lies  against  use  of  foreign  judgments,  20  C 
556,  46  C  76 

granted  to  stay  execution  in  disseisin  on  pay- 
ment by  mortgagor  after  decree,  22  C 
176 

not  granted,  if  grounds  for  judgment  might 
have  been  set  up  in  original  defense,  28  C 
428 

contract  to  secure  loan;  insolvency;  fraud; 
restraint  of  suit  on  draft,  granted,  28  C  510 

offer    to    advance    loan    after    insolvency 

held  nugatory,  28  C   511 

lies  against  using  as  evidence  an  appraisal 
regular,  but  inadequate  and  unjust,  30  C 
316 

granted  to  restrain  the  use  of  process  does 
not  annul  the  process  itself,  40  C  452 

is  not  erroneous  because  made  perpetual,  40 
C  452 

granted  to  stay  execution,  when,  44  C  420 

to  stay  proceedings  is  not  a  prohibition  upon 
the  court,  44  C  420 

not  granted  to  stay  proceedings  in  criminal 
matter,  44  C  422 

nor  execution  of  attachment  for  con- 
tempt, 44  C  423 

if  directed  to  court  or  clerk,  their  duty 

is  to  disregard  it,  44  C  423 

is  not  a  denial  of  authority  or  legality  of 
action  of  the  court  rendering  judgment,  46 
C  76 

is  strictly  in  personam,  46  C  76 

facts  justifying  such  injunction,  46  C  77 

justice  suit  by  A  v.  B ;  B  sues  A  in  another 
county,  writ  returnable  on  same  date  at 
earlier  hour;  B's  judgment  enjoined,  49  C 
443 
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enforcement  of  judgment  in  suit  where  de- 
fendant failed  to  get  actual  notice  not  en- 
joined,  55   C   181 

lies  in  favor  of  wife  against  attachment  by 
creditors  of  husband,  of  stock  belonging  to 
her,  though  certificates  are  in  name  of  hus- 
band, 57  C  453 

defendant  settling  suit  before  return  day,  is 
entitled  to  injunction  restraining  enforce- 
ment of  judgment  obtained  by  default,  58 
C  318 

■ not  guilty  of  laches  in  not  appearing  and 

pleading,  having  a  good  defense,  58  C  318 

does  not  lie  to  restrain  suit  against  insurance 
company  on  policies  assigned  to  a  single 
holder  for  the  purpose  of  a  single  suit,  61 
C  257 

■ a    single    suit    being    better    for    plaintiff 

than  many  suits,  61   C  257 

that  assignee  was  to  prosecute  at  his  own 

expense  and  to  have  half  the  amount  re- 
covered, violates  no  rule  of  public  policy, 
61  C  258,  261 

against  judgment  by  default  in  New  York 
suit  against  citizen  of  Connecticut,  67  C  111 

does  not  lie  for  matter  involved  in  former 
action,  nor  for  error  on  former  trial,  69  C 
32 

where  matter,  as  defense  or  counterclaim, 

should  have  been  presented  there;  excep- 
tions; advice  of  counsel  as  an  excuse; 
laches,  76  C  328 

to  restrain  taking  of  land  before  compensa- 
tion is  made,  70  C  628 

bills  for  injunction  against  judgment  and  for 
new  trial,  73  C  399,  77  C  20 

general  rule  as  to  relief  against  advantage 
gained  by  fraud,  accident  or  mistake,  73 
C  412,  76  C  328,  80  C  642 

against  foreclosure ;  mere  expectation  as  to 
future  arrangement  for  joint  occupancy  cre- 
ates no  equity,  73  C  454 

in  proceedings  for  injunction  to  restrain  levy 
of  execution,  no  demand  to  reopen  judg- 
ment, nor  prior  request  to  withdraw  execu- 
tion need  appear,  73  C  559 

enjoining  occupation  of  land  under  invalid 
eminent  domain  proceedings,  75   C  243 

refused  where  sought  on  ground  that  guard- 
ian secured  his  nomination  by  ward, 
through  fraud,  75  C  308 

will  not  be  granted  against  threatened  action 
of  replevin  where  relief  could  be  had  in 
ordinary  course  of  action,  76  C  79 

to  restrain  judgment  of  Superior  Court,  may 
be  brought  in  that  court  in  any  county, 
76  C  322 

against  payment  of  money  involved  in  inter- 
pleader, 80  C  428 

against  judgment  secured  against  voluntary 
association  where  only  service  was  on  its 
secretary,  an  ignorant  foreigner,  who  was 
induced    in    part    by    statements    of    plain- 
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tiff's    attorney    not    to    make    appearance; 
pleading  de,  80  C  642 
not    granted    if    question    involved    must    be 
heard  on  condemnation  proceedings  sought 
to  be  enjoined,  82  C  153 
refused   to   restrain  city   from  moving  build- 
ing on  land  city  claims  to  have  taken  for 
street;  validity  of  the  assessment  for  dam- 
ages can  be  determined  at  law,  82   C  255 
when  granted  against  sale  of  land  under  tax 

warrant,  87  C  229 
probate  decree  admitting  will  to  probate  may 
be  enjoined  only  if  fraud  was  practiced  on 
the  court,  91   C  515 
when  courts  will  restrain  a  judgment  at  law, 

92  C  144,  93  C  160 
equity  may  interfere  where  remedy  at  law  is 
not  complete  and  adequate,  93  C  638 

as    where    tenants    equitably    entitled    to 

renewal  of  lease  are  sued  in  summary  proc- 
ess, 93  C  638  .  . 
ordinarily   does  not  lie  to  restrain  collection 
of  street  assessments,  94  C  510 

multiplicity    of    suits    not    applicable    as 

ground  because  interest  of  abutters  is  sepa- 
rate, 94  C  510 
taxpaver  may  have  injunction  to  restrain  il- 
legal proceedings  for  a  public  improvement, 

96  C  527  u        i     A      -11 
and  so  may  a  landowner  whose  land  will 

be  taken,  96  C  527 
though  he  has  appealed  from  the  proceed- 
ings, where  the  appeal  does  not  raise  ques- 
tion of  legality  of  proceedings  and  work 
may  be  prosecuted  pending  it,  he  has  no 
adequate  remedy  at  law,  96  C  527 

that  assessment  proceedings  would  fairly 


not  be  collaterally   attacked   by   injunction, 
after    improvement    completed,    except    for 
jurisdictional   defect,   117   C  25 
-and   where   bureau   of   compensation   had 


jurisdiction   to  determine   whether  property 
was   benefited,   its    determination   might   be 
error  of  law  but  not  act  beyond  its  juris- 
diction, 117  C  25 
■so    that    proof    in    injunction    proceeding 


compensate  him  for  property  taken   is  not 
such  remedy,  96  C  528 
injunction   does   not    lie   to   restrain   enforce- 
ment of  judgment   in   summary   process   in 
absence   of   fraud,   accident   or   mistake,   96 

C  626 

but  may  lie,  where  judgment  in  summary 

process  was  based  on  forfeiture  of  lease 
for  nonpayment  of  rent,  and  it  appeared 
that  rent  was  lost  in  mail,  96  C  659 

court  not  called  on  to  enjoin  execution  of 
judgment  secured  by  unlicensed  automobile 
driver,  who  believed  he  was  licensed  and 
whose'  statement  was  accepted  by  stipula- 
tion at  trial,  99  C  530 

mandatory  injunction  to  compel  defendant  m 
specific  performance  to  take  steps  necessary 
to  protect  plaintiff's  rights  pending  appeal, 

102  C  191 

lies  to  restrain  proceedings  to  collect  void 
judgment,  though  in  action  pending  on 
judgment,  invalidity  of  judgment  might 
have  been  pleaded,  108  C  14 

where  city  by  charter  had  jurisdiction  to 
make  assessment,  it  was  binding  on  prop- 
erty owner  unless  appealed  from,  and  can- 
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that    owner's    property    was    not    benefited 
was  aimed  to  show  only  error  in  law,  and 
was   properly   excluded,   117   C  25 
plaintiff  did  not  pursue  remedy  by  appeal  but 
asserted  right  of  review  of  errors  in  con- 
demnation  proceedings   in   action   to  enjoin 
defendant    from    occupying    property;    held 
plaintiff  not  entitled  in  this  independent  ac- 
tion to   review  of  claimed   irregularities   in 
former  proceedings,   117   C  230 
remedy   is   suit   to   relieve   against   decree   of 
Probate    Court    admitting    will    to    probate 
where   there   was   fraud   of  which   plaintiff 
was   unaware   at   time   decree   was    passed, 
117  C  565 
injunction  against  use  of  decree  and  fur- 
ther   administration    of    estate    by    executor 
appropriate    but    incidental    and    insufficient 
of  itself,   117  C  565 
injunction     claimed    against    enforcement    of 
judgment    in    summary    process    by    justice 
of  peace,  writ  of  error  having  been  with- 
drawn,  on   ground   justice   had   improperly 
denied  jury  trial,  121  C  702 
this  denial  might  constitute  error  in  at- 
tack by   writ  of  error,  but  would  not  de- 
prive court  of  jurisdictcion  or  make  judg- 
ment void,   121   C  703 

and  proceeding  by  writ  of  error  having 

been  abandoned,  judgment  cannot  be  at- 
tacked for  error  in  proceedings,  by  injunc- 
tion, 121  C  703 
restraining  the  bringing  of  suit  by  one  resi- 
dent of  a  State  against  another  of  same 
State  in  courts  of  a  different  State,  122 
C  583 
exception  to  general  rule  that  equity  will  not 
enjoin  enforcement  of  criminal  prosecution 
under  statute,  where  it  is  under  unconsti- 
tutional statute  which  will  invade  property 
rights  or  cause  irreparable  injury;  excep- 
tion extended  to  void  order,   127  C  71 

void    order    de    dogs    properly    enjoined 

where  dogs  might  be  killed  as  penalty  be- 
fore validity  of  order  could  be  tested,  127 
C  75 

§  4.  Nuisance 

does    not   lie    against   public   nuisance,   unless 

plaintiff  sustains  peculiar  injury,  14  C  5/8, 

17  C  375,  20  C  120,  25  C  35 
to   restrain   public   nuisance  in  navigable 

waters,  20  C  120 


nuisance  may  be  produced  in  prosecution  of 
business  lawful  per  se,  21  C  213,  33  C  121 

bill  must  show  private  injury  distinct  from 
public;  such  injury  to  be  attended  with 
substantial   and   serious   damage,   31   C   169 

when  public  way  obstructed  by  fence  set 
across  it  and  continuance  of  obstruction  is 
threatened,   injunction  lies,   52   C   181 

lies  for  infringement  of  right  to  lateral  sup- 
port, 52  C   198 

owner  of  dwelling-house  fronting  public  park 
may  restrain  neighbor  who  seeks  to  enclose 
part  of  park  for  his  own  use,  54  C  247 

the    damage   inflicted   by   defendant's   act 

being  regarded  as  special  to  plaintiff,  54 
C  248 

against  pollution  of  stream  by  sewage;  lies 
against  each  person  polluting,  67  C  494 

plaintiff  cannot  be  required  to  await  fu- 
ture legislative  action ;  that  his  own  house 
drains  into  sewer,  no  defense,  72  C  531 

offer  of  plaintiff  to  buy  premises  at  fair  ap- 
praisal gives  him  no  higher  right  as  re- 
gards injunction  against  nuisance  on  them, 
67  C  538 

right  of  town  to  injunction  against  structure 
in  highway,  70  C  315 

to  restrain  use  of  land  by  railroad;  defense 
that  it  is  a  highway ;  necessity  of  special 
damage  to  plaintiff,  70  C  616 

against  factory  as  a  nuisance ;  effect  of  smoke, 
etc.,  on  family  of  plaintiff,  material  ques- 
tion, 71  C  647 

to  protect  reservoir  from  pleasure  park  on 
its  shore,  90  C  171 

refusal  of  injunction  against  pollution  of 
Xoroton  River  by  rolling  mill,  held  proper, 
101    C  310 

riparian  owner  using  water  for  special  pur- 
pose may  protect  by  injunction  his  unex- 
ercised general  rights,   101  C  310 

party  not  responsible  for  erection  of  en- 
croachment cannot  be  required  to  remove 
it,   102   C  663 

but  he  can  be  restrained  from  interfer- 
ing with  the  removal,   102  C  663 

in  action  to  abate  nuisance  by  sale  of  in- 
toxicating liquors,  inconvenience  to  public 
immaterial,   103  C  8 

ownership  by  plaintiff  of  land  on  stream 
which  it  uses  to  store  material,  which  it 
proposes  to  bring  by  water,  not  enough  to 
show  special  injury  by  obstruction  of 
stream,  106  C  315 

injunction  against  public  nuisance  in  naviga- 
ble water;  special,  peculiar  and  substantial 
damage  essential,   106  C  315 

right  of  individual,  specially  damaged,  to  en- 
force zoning  regulations,   106   C  475 

injunction  against  highway  obstruction,  106 
C  475 
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against  obstruction  to  navigation,   107  C  252 

adjacent    owner    must    show    special   and 

substantial  injury,   107   C  252 
-court's   refusal   to   issue   held  not  unrea- 


sonable   in    view    of    slight    nature    of    ob- 
struction,  107  C  252 
-where   no   substantial   injury   or   prospect 


of  it  appeared  from  existence  of  causeway, 
refusal  of  injunction  to  compel  removal  up- 
held, 107  C  266 

to  restrain  violation  of  zoning  ordinance 
brought  by  one  suffering  special  injury,  110 
C  130 

where    most    of    injury    occurred    after 

building  was  completed,  not  to  seek  re- 
lief before  is  not  laches,  110  C  130 

decree  modified  to  forbid  only  uses  pro- 
hibited by  ordinance  in  that  particular 
zone,  110  C  130 

effect   of  deliberate   intent  to  circumvent 

operation  of  ordinance,  110  C  144 

injunction  available  to  enforce  zoning  laws, 
112  C  236 

special  injury  which  will  justify  issuance  of 
injunction  against  obstruction  of  public 
way,  113  C  162 

limitations     upon     grant     of     injunction 

against  public  nuisance,   113   C   166 

plaintiffs  who  were  not  abutting  owners  but 
whose  property  was  decreased  in  value  by 
reason  of  obstruction  to  way  not  entitled 
to  injunction,  113  C  162 

to  prevent  violation  of  building  ordinance 
when  special  injury  would  result;  need  not 
be  nuisance  per  se,  113  C  695 

whether  injunction  would  be  granted  to  pre- 
vent pollution  of  ice  pond  by  sewer  in  pop- 
ulous town,  quaere,   114  C  510 

injunction  a  proper  remedy  to  enforce  zon- 
ing regulations  containing  no  provision  for 
penalty  and  preliminary  order  of  cessa- 
tion by  building  inspector  not  necessary, 
115  C  581 

public  nuisance  cannot  be  enjoined  by  indi- 
vidual unless  he  show  special  and  substan- 
tial damage  distinct  from  that  sustained  in 
common  by  public,   116  C  426 

redress  must  be  sought  by  city,  attorney- 
general  or  state's  attorney,  116  C  426 

injunction  against  use  of  park  for  playing 
professional  games  and  for  dog  pound  when 
it  was  found  not  to  be  a  public  nuisance 
improper,   116  C  426 

and  even  if  use  were  public  nuisance  no 

special  damage  to  plaintiffs  was  found,  116 
C  426 

court  refused  to  restrain  defendant  from  op- 
eration of  concrete  manufacturing  plant  in 
industrial  zone;  damages  awarded,  117  C 
241 

relief  from  violation  of  ordinance  for  which 
no  penalty  is  prescribed  is  available,  117 
C  247 
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but   right   is   confined   to  cases  of  public 

nuisances  and  cases  where  public  is  sub- 
jected to  substantial   injury,   117   C  247 

tent  and  garage  on  defendant's  property  held 
only  technical  violation  of  ordinance,  free 
from  objectionable  characteristics  against 
which  it  was  directed,  117  C  247 

imposition  of  penalty  prescribed  by  ordi- 
nance the  fitting  remedy,   117   C  251 

where  defendants  connected  pipe  with  cul- 
vert through  which  stream  flowed  from 
plaintiff's  land,  so  that  frequent  floods  re- 
sulted rendering  plaintiff's  property  swampy 
and  unsightly,  injunction  to  remove  it 
granted,   120  C   168 

and  that  drainage  into  brook  had  in- 
creased because  town  built  sewers  drain- 
ing into  brook,  increased  street  paving  on 
watershed,  etc.,  nil  sig.,  120  C  168 

no  finding  that  such  increase  was  beyond 

natural  capacity  of  brook  before  pipe  line 
was  built,  120  C  168 

and  doctrine  of  comparative  damages  not 

applicable,  120  C  168 

injunction  to  restrain  leakage  of  oil  from  de- 
fendant's premises  into  plaintiff's  basement 
refrigerator  rooms,   121   C  579 

damage  by  way  of  impairment  of  value  or 
otherwise  essential  to  right  of  individual  to 
enforce  zoning  ordinance  by  injunction,  122 
C  571 

§  5.  Violation  of  Contract  Rights 

will  not  lie  to  negatively  enforce  specific  per- 
formance of  contract  for  ordinary  personal 
services,  58  C  364 

does  not  lie  to  prevent  employee  leaving  serv- 
ice and  protect  use  of  his  name  as  trade- 
mark, 58  C  365 

but    where    services    contracted    for    are 

special,     unique    or    extraordinary    or    are 
purely  intellectual,  aliter,  58  C  364 
-or   peculiar   and   individual   in  character, 


58  C  364 

where  trustees  sold  land  to  various  purchas- 
ers with  parol  agreement  that  no  intoxi- 
cating liquors  be  sold  thereon,  an  injunc- 
tion restraining  purchaser  from  establish- 
ing a  saloon  held  properly  granted,  61  C 
476 

agreement  not  affected  by  imperfect  title 

conveyed  which  a  court  of  equity  could 
correct,  61  C  476 

fact  that  part  of  premises  sold  was  occu- 


pied by  a  druggist  who  sold  liquor  as  such, 
held    not    a    sufficient    reason    for    refusing 
relief,  61  C  476 
-fact   that  plaintiff  was  not  original   pur- 


where  parties  had  interpreted  agreement 

as  allowing  such  sales,  held  they  might 
properly  do  so,  61  C  484 

does  not  lie  against  a  violation  of  contract 
unless  the  injury  apprehended  does  not  ad- 
mit of  adequate  damages  at  law,  62  C  368 

does  not  lie  to  restrain  violation  of  con- 
tract not  to  practice  dentistry  within  ten 
miles  of  a  city  or  forfeit  $1000,  62  C  367 

will  not  lie  to  enforce  written  contract  con- 
trary to  oral  terms  admitted  by  plaintiff, 
and  thought  by  defendant  to  be  included 
in  writing,  72  C  628 

if  consideration  of  a  contract  is  dispropor- 
tionate to  benefit  to  promisee  or  damage 
to  promisor,  equity  can  refuse  to  enforce, 
87  C  24 

one  who  holds  up  a  contract  by  injunction 
cannot  claim  that  rights  under  it  are  for- 
feited by  nonexercise,  87   C  528 

will  lie  to  enforce  restrictions  on  land  sold 
in  parcels  from  a  larger '  plot  where  re- 
strictions were  for  the  benefit  of  all  own- 
ers, 96  C  530 

against  violating  common  restriction  in  build- 
ing development,   100  C  652 

properly    refused    where    plaintiff    did 

not   complain   for   twelve   years,   while   de- 
fendant     gradually       constructed      factory 
worth  $80,000,  100  C-652 
-and  where  small  damage  to  plaintiff  re- 


chaser   nor   a   party   to   original    agreement 
did   not   affect    right   to   thQ  relief   sought, 
61  C  476 
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suited,  and  injunction  would  cause  dispro- 
portionate injury  to  defendant,  100  C  652 

one  who  constructs  building  in  violation  of 
restriction,  with  full  knowledge  thereof  and 
against  warnings,  cannot  claim  laches  or 
that  injunction  will  cause  disproportionate 
loss,  105  C  464 

right  to  injunction  against  violation  of  build- 
ing restriction  not  dependent  on  existence 
or  amount  of   damage,  105   C   464 

to  compel  lessors  to  execute  renewal  of  lease 
in  accordance  with  its  terms,  107  C  459 

delay  or  acquiescence  in  violation  of  agree- 
ment will  not  defeat  right  to  injunction  to 
restrain  further  violations  in  absence  of 
prejudice,   115  C  70 

nor   will   fact   that   plaintiff   bought   land 

knowing  of  violation  of  agreement  as  to 
quarrying  and  with  intent  to  enforce  it, 
to  protect  scenic  beauty,  115  C  70 

grantor  who  conveys  land  under  deed  con- 
taining restricting  covenant  against  use  for 
furniture  business,  held  entitled  to  enforce 
it  though  he  has  later  formed  a  partner- 
ship and  then  a  corporation  to  conduct  his 
own  business,  which  it  was  meant  to  pro- 
tect,  115   C   122 

where  beneficial  value  of  restrictions  has  al- 
ready been  destroyed  by  radical  change  in 
character  of  restricted  area,  equity  will  or- 
dinarily deny  injunctive  relief,  117  C  176 


action  to  quiet  title  and  for  declaratory  judg- 
ment, in  which  owners  of  servient  tene- 
ment seek  to  have  building  restrictions  in 
deed  removed,  differs  from  action  to  en- 
join breach  of  restrictions,  117  C  186 

judgment  in  former  would  nullify  cove- 
nants for  all  time  though  change  in  con- 
dition might  remove  ground  on  which  they 
were    nullified,    117    C    187 

change  in  character  of  neighborhood  mav 


be   such   that   equity  will   refuse  injunction 
and  remit  plaintiff  to  action  at  law,  resting 
refusal   on   ground   of  great   injury  to   de- 
fendant and  slight  to  plaintiff,  117  C  187 
-but    judgment    in    former    could    be    sus- 


tained only  on  finding  that  whole  building 
scheme  has  become  inoperative,  117  C  187 
granted  to  enforce  agreement  by  employee 
that  if  he  left  employment  he  would  not 
solicit  employer's  customers  in  same  lo- 
cality  for  year,    119   C  289 

plaintiff  not  denied  injunctive  relief  restrain- 
ing defendant  from  continuing  in  sawdust 
business  contrary  to  agreement,  where 
transfer  of  his  property  to  avoid  claim  was 
not  intended  and  did  not  work  any  fraud 
against  defendant,  122  C  556 

against  employee  for  violation  of  restrictive 
contract  with  employer,   125   C  1 

distinction  between  action  for  modification  of 
building  restrictions  and  one  to  enforce 
them  by  enjoining  breach,  125  C  373 

though  court  would  not  reduce  restrictions 
as  to  cost  because  of  change  in  economic 
conditions,  equity  might  afford  relief  in 
particular  case  by  declining  to  enforce  let- 
ter of  covenant,   125   C  375 

question  of  damages  immaterial  to  right  to 
enforce  building  restrictions;  sufficient  if 
plaintiff  has  enforceable  legal  or  equitable 
right,  129  C  433 

court  did  not  abuse  discretion  in  en- 
forcing restriction  which  had  only  year  and 
a  half  to  run,   129  C  437 

§  6.  Against  Collection  of  Tax 

will  not  lie  to  restrain  levy  of  void  warrant 
on  personalty ;  legal  remedy  being  adequate, 
25  C  238 

only  issues  in  extreme  cases,  and  for  impera- 
tive reasons,  39  C  406,  42  C  31 

not  granted  though  applicant's  property  be 
levied  on  for  another's  tax,  46  C  247 

equity  will  not  as  a  rule,  enjoin  collection  of 
taxes,  47  C  296 

aliter,  if  collector  proceeds  against  per- 
son and  property  where  no  tax  is  laid,  47 
C  295 

injunction  against  collection  of  a  tax  rarely 
granted,  87  C  230 

allowed  under  the  facts  of  this  case,  87 

C   230 
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does   not   lie  to  prevent   collection  of  federal 

tax,  96  C  73,  79 
in  extreme  case,  may  be  granted  to  restrain 

collection  of  illegal  tax,   101   C  383,   103  C 

249 
will   not    issue   to   restrain   collection   of   tax 

except     upon     showing     of     some     distinct 

equity,   106  C  223 

§  7.  Trespass;     Encroachments;     Interfer- 
ence with  Easements 

not  granted  in  favor  of  monopoly,  nor  against 
mere   trespass;   gas   company,  25   C  37,  39 

lies  against  mere  trespasser,  by  one  in  long, 
undisturbed,  exclusive  possession,  31   C  168 

granted  for  malicious  erection  of  structure, 
under  statute,  46  C  108 

issues    against    continuance,    if    stealthily 

erected  in  night,  46  C   108 

that  structure  serves  as  screen  to  defend- 
ant's premises,  is  no  defense,  46  C  109 

lies  to  prevent  town  from  encroaching  upon 
private  property  adjoining  highway,  espe- 
cially where  the  acts  threatened  would,  if 
done,  cause  irreparable  injury,  54  C  74 

injunction  will  lie  by  railroad  company  to 
prevent  use  of  farm  crossing,  60  C  212 

will  not  generally  be  granted  to  prevent 
threatened  trespass,  61  C  515 

except  in  a  particular  case,  to  quiet  pos- 
session, to  prevent  irreparable  mischief,  or 
where  the  value  of  an  inheritance  is  jeop- 
ardized, 61  C  515 
-courts   of   this    State   adhere  to   the   rule 


pretty  rigorously,   61   C  516 

defendant  repaired  old  dam  and  in  freshet 
pond  overflowed  plaintiff's  land  damaging 
growing  trees;  held  injunction  ought  not  to 
be  granted,  61  C  518 

injunction  against  interference  with  tree  on 
boundary  line  so  much  a  matter  of  discre- 
tion that  Supreme  Court  hesitates  to  over- 
rule trial  court,  65  C  380 

building  house  over  unused  well  not  basis  for, 

65  C  382 
may  enjoin  obstruction  of  railroad  tracks,  65 

C  410 
does  not  ordinarily  lie  against  trespass,  73  C 

524,  85  C  159 
against  building  jutting  over  land,  75  C  662 
to  protect  right  of  access  to  shore  over  com- 
mon land,  76  C  300 
against  obstruction  of  ditch  dry  part  of  year, 

77  C  345 
right  of  owner  of  land  on  intersecting  street 

to   injunction   against   erection   of   building 

in  highway,  79  C  352 

to  prevent  encroachment  on  way,  79  C  454 
only  use  reasonably  to  be  expected  will 

be  regarded,  80  C  497 
threat   of  diversion   of   water  or  of  trespass 

as  basis  for,  80  C  124 
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allowed  for  repeated  acts  of  trespass,  83  C 
418 

equitable  right  to  maintain  poles  on  land,  pro- 
tected by,  83  C  581 

will  issue  for  trespass,  pending  determination 
of  title,  85  C  159 

to  restrain  use  of  way  in  excess  of  rights, 
85  C  545 

will  not  lie  against  one  digging  a  well  in  a 
private  right  of  way,  87  C  618 

to  protect  easement  of  lateral  support,  90  C 
108 

abutter  upon  highway  may  have  mandatory 
injunction  against  one  who  unlawfully 
plows  up  highway  in  front  of  premises,  96 
C  709 

title  is  essential  element  in  plaintiff's  case 
where  injunction  to  restrain  trespass  is 
sought,  100  C  578 

to  prevent  interference  with  easement  of  light, 
air  and  view  of  abutter  on  highway,  104  C 
610 

boulevard  appearing  on  development  map  was 
used  by  lot  owners  as  a  promenade  and  to 
park  cars;  held  they  were  entitled  to  in- 
junction to  prevent  its  obstruction,  114  C 
642 

plaintiff  granted  injunction  against  defendant 
from  obstructing  strip  of  land  left  over 
after  constructing  street  on  land  described 
in  plaintiff's  deed  as  proposed  street  bound- 
ing plaintiff's  property,  120  C  511 

but  injunction  to  restore  it  to  its  former 

condition  erroneous,   120  C  511 

plaintiff's  claim  for  injunction  on  ground  that 
defendant  borough  accumulated  and  dis- 
charged water  from  highway  in  yard  of 
her  dwelling-house  denied,   120  C  548 

appropriate  recourse  of  owner  of  easement 
against  obstruction  or  interference  with 
easement  is  not  ejectment  but  to  equity; 
injunction  the  proper  remedy,  121   C  50 

injunction  is  available  at  suit  of  landowner 
to  compel  removal  of  encroachments,  123 
C  61 

right    to    remedy    extends    to    structures 

erected  or  privileges  exercised  under  a  li- 
cense, upon  revocation  thereof,  123  C  61 

as  general  rule  injunction  not  granted  to  pre- 
vent threatened  trespass,   124  C  386 

but  where  injury  under  head  of  quieting 

possession,  or  case  one  of  irreparable  mis- 
chief, or  value  of  inheritance  put  in  jeop- 
ardy, injunction  may  be  granted,  124  C  386 
-injunction    refused    where    settlement    of 


title  would  dispose  of  dispute  and  no  allega- 
tion of  threatened  future  trespass,  124  C 
386 

until  it  is  proven  that  sinking  of  defendant's 
well  will  actually  divert  water  from  brook 
which  plaintiff  uses  (as  to  which  there  was 
no  finding),  latter  has  no  right  to  injunc- 
tion, 126  C  195 
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but  by  action  plaintiff  has  shown  purpose 

to  resist  invasion  of  rights  and  will  not 
be  debarred  of  remedy  if  defendant  spends 
considerable  sums  building  well,  126  C  195 

§  8.  Miscellaneous  Cases 

waiver  of  right  to,  for  informality  in  assess- 
ment of  damages,  by  reception  and  silence, 
23  C  434 

lies  against  illegal  appropriation  of  town 
funds,  though  voted  by  the  town,  32  C  140 

is  the  sole  adequate  remedy  for  infringement 
of  trademark,  33  C  165 

injunction  to  restrain  payment  of  bounties, 
held  vacated  by  confirming  act,  though 
town  refuse  to  confirm,  33  C  409 

lies  to  prevent  building  of  sewer  endanger- 
ing depot,  37  C  118 

will  not  issue  to  prevent  completion  of  hall 
authorized  by  special  legislation,  37  C  587 

issues  unless  compensation  be  made,  for  di- 
verting water  to  public  use,  41  C  95 

will  not  issue  to  prevent  company  selling  all 
its  property  to  a  stockholder,  when,  41  C 
510 

quaere,  as  to  restraint  of  exercise  of  emi- 
nent domain  after  deposit  of  compensation, 
46  C  228 

also   when  rights  of  cotenants  taken  are 

by  separate  decrees,  46  C  228 

under  statute  de  malicious  erection  of  struc- 
ture, the  malicious  purpose  must  be  the 
predominant  one  and  give  character  to  the 
act,  48  C  387 

malicious  act  must  go  beyond  petty  hos- 
tilities of  business  competition,  48  C  387 

injunctions  in  trademark  cases  are  not  pri- 
marily to  protect  purchaser  but  manufac- 
turers, 50  C  283 

what  must  exist  to  justify  restraining  the  use 
of  trademarks,  51  C  326 

facts    held  not   to  establish   the  essential 

requisites,  51  C  325 

lies  to  restrain  railroad  company  from  tak- 
ing possession  of  land  condemned  until  pay- 
ment therefor,  if  act  of  Legislature  requires 
prepayment,  54  C  297 

lies  to  restrain  street  railway  company  from 
using  streets  not  specified  in  its  charter, 
56  C  394 

will  lie  against  common  council  to  prevent 
exercise  of  illegal  power  or  of  legal  power 
in  an  illegal  or  an  informal  manner,  58  C 
457 

will  lie  against  exercise  of  discretionary 

power  of  common  council  only  where  there 
is  fraud,  corruption,  abuse  of  power,  viola- 
tion of  law,  etc.,  58  C  457 

bequest  to  the  city  in  trust ;  refusal  of  com- 
mon council  to  accept;  injunction  will  not 
lie  to  prevent  refusal,  60  C  318 


right  of  court  to  restrain  common  council 
acting  within  its  powers,  is  very  limited, 
60  C  319 

courts  rarely  interfere  with  the  exercise 

of  discretionary  powers,  60  C  319 

will  not  lie  in  favor  of  taxpayer  against  city 
'to  restrain  it  from  paying  its  just  obliga- 
tion, 60  C  529 

merely  where  payment  is  attempted  with- 
out observing  the  method  prescribed  by  or- 
dinance, 60  C  529 

lies  to  restrain  railroad  company  from  con- 
firming illegal  contract  and  using  bonds  of 
railroad  for  such  purpose,  60  C  567 

in  a  suit  to  restrain  grand  master  of  a  ma- 
sonic lodge  from  proceeding  to  suspend  a 
worshipful  master,  held  petitioner  must 
first  exhaust  all  remedies  provided  by  rules 
of  the  order,  there  being  no  property  rights 
involved,  62  C  586 

• immaterial    that    grand    master    himself 

was  both  complainant  and  judge  and  would 
preside  over  state  lodge  on  appeal,  62  C 
586 

also  that  a  reversal  by  state  lodge  could 

not  restore  his  office  owing  to  lapse  of  time, 
the  office  not  being  one  of  profit,  62  C  586 

by  wife  to  prevent  conveyance  by  husband 
in  derogation  of  her  right  to  support  and 
to  attachment  in  divorce  proceedings,  68  C 
587 

creditor  not  seeking  to  appropriate  prop- 
erty so  conveyed  for  himself  not  entitled  to 
injunction,  68  C  587 

right  of  steam  railroad  to  restrain  construc- 
tion of  street  railway  parallel  to  it,  before 
statutes  complied  with ;  construction  over 
unauthorized  route;  interest  of  plaintiff  in 
action,  69  C  47 

to  restrain  solicitation  of  carriage  of  passen- 
gers or  baggage  on  grounds  of  railroad 
company  without  a  license  for  it,  71  C  136 

against  building  erected  pending  suit,  72  C 
201 

against  unlawful  use  of  trademark,  72  C  646 

against  inequitable  action  by  corporation,  73 
C  594 

against  removal  of  heating  plant  from  build- 
ing, 75  C  171 

not  essential  to  malicious  erection  of  struc- 
ture that  defendant  constructed  it  from 
feeling  of  personal  ill  will  against  plain- 
tiff, 75  C  423 

does  not  lie  against  action  at  stockholders' 
meeting  for  want  of  notice,  75  C  675 

injunction  against  drawing  down  ponded  wa- 
ter will  not  be  granted  summer  resident, 
where  no  particular  injury  appears,  77  C 
530 

against  use  of  church  by  new  pastor,  at  de- 
mand of  former  one,  78  C  343 

against  diversion  of  water,  80  C  124 
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corporation  may  be  restrained  from  using  dis- 
tinctive names  already  appropriated  by  a 
corporation,  whether  it  is  a  business  or  so- 
cial corporation,  83  C  679 

New  York  corporation  restrained  from  using 
name  previously  adopted  by  a  Connecticut 
corporation  when  it  tries  to  establish 
branches  in  Connecticut,  83  C  679 

not  issued  if  company  officers  make  unauthor- 
ized expenditures,  since  the  stockholders 
may  ratify  them,  84  C  277 

against  one  from  practicing  medicine;  partial 
restraint  of  trade,  87  C  23 

state  court  cannot  pass  on  a  patent  but  can 
determine  who  originated  a  patent  and  is- 
sue injunction  against  injury,  87  C  75 

that  pipes  of  a  water  company  may  be  injured 
by  laying  pipes  of  a  rival  company,  not 
grounds  of  injunction,  87  C  183 

continuance  of  telephone  line  in  highway  in 
front  of  premises  not  ground  for  injunc- 
tion, 90  C  179 

allowed  against  life  tenant  abusing  estate,  91 
C  464 

mandatory  injunction  to  compel  maintenance 
of  wall  built  for  lateral  support  denied,  92 
C   18 

lies  to  prevent  town  from  injuring  riparian 
rights,  94  C  573 

if  attempted  releases  of  assessment  liens  were 
void  because  of  lack  of  power  to  execute 
them,  city  may  be  restrained  from  execut- 
ing new  releases,  95  C  311 

to  preserve  status  quo  pending  appeal  provid- 
ed by  laws  of  fraternal  benefit  order,  96 
C  265 

right  of  elector  and  taxpayer  to  restrain  con- 
struction of  public  improvement  in  absence 
of  required  approval  by  vote  at  city  meet- 
ing, 102  C  219 

no  defense  that  spite  fence  erected  by  inde- 
pendent contractor,  102  C  353 

injunction  under  federal  Prohibition  Act, 
103  C  14 

manufacturer  enjoined  from  using,  with  mi- 
nor variations,  secret  formula  disclosed  to 
him  in  confidence  by  plaintiff,  104  C  472 

where  transfer  of  certificates  of  stock  was 
threatened,  on  theory  that  they  had  been 
given  to  transferee  and  real  transaction  was 
a  sale,  injunction  proper,   106  C  412 

conditioned  on  payment  of  sums  due  on 

terms  to  be  fixed  by  court,  106  C  412 

equity  will  not  interfere  with  proper  manage- 
ment of  corporate  affairs  at  suit  of  minority 
stockholders,  108  C  567 

minority  stockholders  may  get  equitable  pro- 
tection against  payments  made  under  void- 
able contract  or  under  void  vote  of  direc- 
tors, 108  C  567 

to  prevent  summary  removal  of  priest  by 
archbishop  who  had  no  power  to  act  sum- 
marily in  premises,   109  C  354 
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a  doubtful  remedy  in  action  for  slander  of 
title  by  posting  notices  forbidding  bathing 
in  pond,  111  C  361 

building  new  plant  in  Detroit  held  not  waste 
of  assets  and  objecting  stockholders  not 
entitled  to  injunction,   113   C  636 

where  leased  building  has  been  destroyed  by 
fire,  injunction  restraining  defendant  from 
leasing  premises  to  others,  not  proper 
where  tenant's  right  would  depend  upon 
reconstruction  like  original  building,  114  C 
298 

when  picketing  is  so  unlawful  as  to  indicate 
defendant  does  not  intend  to  use  rights  law- 
fully, it  may  be  enjoined  altogether,  114  C 
319 

remedy  offered  by  appeal  is  sufficient  to  pro- 
tect rights  of  applicant  for  certificate  for 
retail  sale  of  gasoline;  injunction  does  not 
lie,  117  C  260 

action  for  injunction  to  compel  commissioner 
to  issue  certificate  for  new  location  to 
which  applicant  desired  to  move  existing 
gasoline  station ;  held  he  was  being  de- 
prived of  no  right  pending  appeal  from  re- 
fusal of  commissioner,  117  C  260 

and  complaint  failed  to  allege  facts  sub- 
stantiating general  allegation  of  irreparable 
injury,  117  C  260 

suit  by  two  department  stores,  an  optical 
company  conducting  departments  in  them, 
and  two  optometrists  managing  the  busi- 
ness, to  determine  validity  of  regulation  of 
board  of  optometry  forbidding  advertising 
by  licensed  optometrist  of  definite  fixed 
price  for  service  or  optical  goods,  and  for 
an  injunction;  held 

though  appeal  to  Superior  Court  is  pro- 
vided, this  remedy  available  only  after  li- 
cense revoked;  plaintiffs  might  show  irrep- 
arable injury,   119  C  667 

plaintiff's  right  to  injunction  against  another 
for  use  of  his  own  name  depends  on  proof 
of  consequences  of  use  of  such  name,  120 
C  373 

to  restrain  city  of  Stamford  from  selling  mu- 
nicipal bonds,  121  C  447 

is  proper  remedy  for  present  or  threatened 
shutting  off  of  service  by  public  utility, 
where  there  is  bona  fide  dispute  as  to  lia- 
bility of  customer  or  correctness  of  bill, 
123  C  180 

and   fact   that   public   utilities   commission 

has  jurisdiction  to  determine  disputes  over 
charges,  nil  sig.,  123  C  180 

proper  against  action  of  highway  commission- 
er in  constructing  trunk  line  highway 
across  land  before  awarding  damages  for 
portion  left  without  highway  access,  125 
C  405 

basis  for  relief  in  action  for  injunction  against 
cut  prices  under  Fair  Trade  Act  is  not  past 

1150 


violations   but   threatened   future   ones,    128 
C  597 
-that    only    slight    monetary    damage    has 


been  shown  and  that  damage  was  not  ir- 
reparable but  was  compensatory  at  law  is 
not  a  defense,  128  C  597 
injunction  against  raising  assessment  in  fu- 
ture could  not  be  granted  because  asses- 
sors must  take  into  account  changed  condi- 
tions, 128  C  670 

members  of  board  were  acting  in  discharge  of 
duty  imposed  by  law  in  matter  in  which 
town  had  interest  in  defending  libel  suit 
brought  against  them  because  of  letter  ex- 
plaining reasons  for  failing  to  rehire  super- 
intendent,  129  C  186 

injunction   to  restrain  town  from   paying 

their  counsel  fees  properly  denied,  129  C 
187 

§  9.  Temporary  Injunction 

reversal  of  decree  of  permanent  injunction  is 
no  dissolution  of  temporary  injunction,  40 
C  313 

ex  parte  injunction  without  bond  disap- 
proved ;  against  remaining  on  premises,  in- 
terfering with  tenants,  etc.,  77  C  402 

modifying,  without  prejudice  to  plaintiff,  does 
not  affect  his  right  to  final  judgment,  79 
C  606,  71  C  477 

grant  or  denial  as  matter  of  discretion;  re- 
view, 80  C  426 

bond  on  a  temporary  injunction  is  satisfied 
only  by  a  final  judgment ;  not  by  a  judg- 
ment set  aside  on  appeal,  81  C  715 

a  temporary  injunction  restrains  only  until 
rights  of  the  parties  are  determined  by  the 
courts,  85  C  650 

——should  be   read  in  the  light  of  the  pur- 
poses of  the  original  suit,  85  C  650 
-the  question  as  to  what  order  is  required 


to  properly  protect  parties  is  for  the  judge, 
85  C  650 

temporary  injunction  must  be  instantly 
obeyed,   102  C  353 

failure  to  claim  preliminary  injunction,  not 
laches,  105  C  464 

existence  of  temporary  injunction  issued  some 
years  before  to  restrain  city  from  interfer- 
ing with  wall  partly  on  street,  no  defense 
to  it  as  regards  liability  for  defective  con- 
ditions,  109  C  662 

it  could  not  lie  by  and  then  depend  for 

defense  upon  its  own  remissness,  109  C  662 

order  dissolving  temporary  injunction  is  not 
final  judgment  from  which  appeal  lies,  128 
C  292 

words  "upon  final  hearing"  in  statute  de 

continuance  of  injunction  pending  appeal 
refer  not  to  decision  on  motion  but  to  final 
judgment,  128  C  294 

to  permit  appeal  where  effect  of  interlocutory 
decree  is  to  do  irreparable  damage  would 


involve   determination   of  facts   dehors   rec- 
ord ;   no  way  to  do  this  under  our  proce- 
dure,  128  C  292 
-whether  decision  is  final  judgment  must 


be  determined  on  face  of  judgment,  128  C 
292 
court  may  grant  or  continue  temporary  in- 
junction if  to  deny  or  dissolve  it  would  do 
great  harm  to  plaintiff  and  little  to  defend- 
ant, unless  plaintiff  clearly  without  legal 
right,  128  C  292 

renewal  of  application  for  temporary  injunc- 
tion after  one  has  been  dissolved  ordinarily 
futile,  128  C  292 

but  plaintiff  might  do  so  to  preserve  stat- 
us quo  until  rights  of  parties  finally  deter- 
mined, 128  C  292 

ruling  dissolving  temporary  injunction  is  not 
res  adjudicata,   128  C  296 

§  10.  Decree;  Violation  and  Punishment 

acts    in   contempt   of,   after   ratifying   statute, 

held  valid,  33  C  370 
decree  should  be  clear,  36  C  207,  38  C   121, 

58  C  496,  65  C  365 
court  issuing  injunction   has  discretion  as  to 

punishment  for  violation,  38  C   121 
injunction   held  too   vague   and    indefinite   to 

found  proceedings   for  contempt,   58  C  496 
decree  must  reasonably  define  acts  permitted 

and  forbidden,  65   C  366 

in  suit  for  infringement  of  trademark,  de- 
cree held  too  broad,  70  C  516 

decree  should  be  clear:  ambiguity  as  to  meth- 
od of  performance  of  act  required,  71  C  405 

should    inflict    no   unnecessary   injury   on 

defendant,  71  C  405 
-decree  against  placing  manure  near  land 


of  plaintiff  and  requiring  its  removal  once 
a  day  from  the  defendant's  barn,  71  C  405 

scire  facias  on  violation  of  temporary  injunc- 
tion ;  so  on  violation  of  final,  71  C  473 

decree  against  "substantially  changing" 
shore-front,  etc.,  upheld,  76  C  295 

plaintiff  cannot  compel  obedience  by  force,  77 
C  398 

both  penalty  in  decree  and  damages  for  in- 
jury cannot  be  recovered,   79  C  670 

remedy  for  violation  is  attachment  for  con- 
tempt, 82  C  153,  83  C  426 

for  violation  only  actual  damages  sustained 
may  be  recovered.  83  C  418 

not   prejudiced    by   the   arbitrary   penalty 

in  the  restraining  order,  83  C  418 

injunction  construed  as  not  prohibiting  gates 
over  a  private  right  of  way,  85  C  190 

an  order  for  injunction  must  be  framed  so  as 
to  indicate  what  acts  one  is  restrained  from 
doing,  85  C  195,  650 

the  question,  on  violation  of  an  injunction, 
is  not  what  motives  actuated  the  violation, 
but  what  acts  are  forbidden,  85  C  650 


Injunction  §  10 

state  officers,  enjoined  from  making  pay- 
ment under  a  Senate  resolution,  later  made 
payment  under  a  subsequent  resolution ; 
held  not  a  violation  of  the  injunction,  85 
C  650 

if  future  contingency  may  make  enforcement 
of  contract  inequitable,  court  may  provide 
against  it  by  decree,  87  C  24 

Supreme  Court  may  modify,  90  C  108 

where,  on  appeal,  injunction  covered  too 
much  land,  case  was  remanded  for  mod- 
ification in  accordance  with  opinion  of  Su- 
preme Court,  93  C  233 

judgment  restraining  action  for  a  specified 
time,  is  final  judgment  from  which  appeal 
lies,  96  C  265 

in  patent  case  decree  should  not  enjoin  things 
which  anyone  might  rightfully  do,  102  C 
170 

sufficient,  if  meaning  and  purport  evident  to 
one  of  ordinary  intelligence,   102  C  353 

that  injunction  violated  through  independent 
contractor  no  excuse,  102  C  353 

description  of  fence  as  ten  feet  in  height, 
whereas  it  was  eight  feet,  did  not  justify 
violation  of  injunction  against  its  erection, 
102  C  353 

temporary  injunction  must  be  obeyed  instant- 
ly and  continuing  erection  for  three  hours 
while  seeking  legal  advice  not  justifiable, 
102  C  353 

attorney  general  may  enforce  charity  by  suit 
for  injunctive  relief,   102  C  410 

where  court  fixed  line  of  way  so  as  to  re- 
quire removal  of  retaining  wall  it  enjoined 
interference  with  work  by  owner  of  way  in 
removing  it,  102  C  664 

but  refused  mandatory  injunction  to  com- 
pel   adjoining    owner    to   move   wall    where 
she  was  successor  in  title  to  one  who  creat- 
ed way,   102  C  664 
-bond  as  protecting  her  from  damage,  in 


removal  of  wall,  102  C  676 

form  of  decree  in  suit  for  injunction  under 
federal   Prohibition   Act,    103   C   7 

where  complaint  relies  on  private  right  of 
way.  relief  cannot  be  had  on  basis  of  inter- 
ference with  rights  in  highway,  104  C  389 

injunction  conditioned  on  payment  of  sums 
due  on  terms  to  be  fixed  by  court,  106  C 
412 

where  owner  of  land  subject  to  right  of  way 
has  been  ordered  to  remove  encroachment 
and  fails  he  is  liable  for  injury  caused  by 
it  to  owner  of  right,  106  C  464 

that  latter's  husband  has  partly  removed 

it,  immaterial,   106   C  464 

slight  error  in  wording  of  injunction  does 
not  excuse  failure  to  obey  it,  106  C  464 

partial  performance  of  terms  of  injunction  by 
plaintiff  does  not  justify  defendant's  fail- 
ure to  completely  perform  it,  106  C  464 
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where  gate  hung  on  defendant's  building 
across  right  of  way  of  plaintiff,  direction 
to  remove  it  from  "plaintiff's  land"  was  suf- 
ficiently clear,  106  C  465 

injunction  against  erection  of  "rope"  held  not 
violated  by  erection  of  a  rope  obviously  not 
contemplated  by  allegations  of  complaint, 
107  C  252 

where  landowner  was  enjoined  from  proceed- 
ing with  construction  of  building  under  ex- 
ception in  zoning  ordinance,  Superior  Court, 
finding  error,  gave  him  sufficient  time  be- 
yond year  allowed  in  exception  to  complete 
building,  so  that  he  would  have  one  year 
exclusive  of  time  he  was  enjoined,  109  C 
428 

to  restrain  violation  of  zoning  ordinance 
brought  by  one  suffering  special  injury;  de- 
cree modified  to  forbid  only  uses  prohibited 
by  ordinance  in  that  particular  zone,  110  C 
130 

where  plaintiff  secured  injunction  against  for- 
mer employee  to  restrain  violation  of  re- 
strictive covenant  as  to  his  interfering  with 
plaintiff's  business,  action  against  him  and 
others  for  injunction  to  enforce  same  right 
based  on  conspiracy  to  avoid  first  judg- 
ment, sustained.   127  C  149 

while     proceedings     in     contempt     might 

have  been  brought,  issues  could  better  be 
determined  in  action  of  this  type,  127  C  149 

should  be  clear  and  certain  in  its  terms,  129 
C  38 

in  boundary  case,  occasional  picking  of  flow- 
ers and  fact  that  one  corner  of  garage  was 
three  inches  over  claimed  line  did  not  vio- 
late injunction  against  remaining  in  pos- 
session of  small  strip  of  land,  129  C  38 

grantee  of  plaintiff  sought  to  hold  defendant 
in  contempt  of  order  enjoining  her  from 
interfering  with  right  of  way ;  evidence  did 
not  support  defendant's  claim  that  plaintiff 
abandoned  passway,  was  ousted  of  posses- 
sion when  it  gave  deed  or  agreed  to  sub- 
stitute another  passway,   129  C  415 

§  11.  Practice,  Pleading  and  Evidence 

infringement  of  trademark ;  need  not  aver 
threats  to  continue  infringement,  33  C   165 

will  not  lie  against  city  officers  to  restrain 
the  payment  of  salaries,  unless  the  city  is 
a  party  to  the  record,  though  city  defend 
by  attorney,  40  C  312 

liability  of  town  to  pay  damages  if  any  per- 
son is  injured,  is  a  sufficient  interest  for 
injunction  against  obstruction  to  highway, 
52  C  182 

will  be  granted  to  restrain  injury  to  land  in 
another  State  by  obstructions  to  water  in 
this  State,  though  damnum  absque  injuria, 
in  this  State,  52  C  573 

granted    against   raising   Enfield   dam   to 

injury  of  land  in  Massachusetts,  52  C  576 

1152 


evidence  applicable  to  prayer  for,  only,  is  in- 
admissible to  affect  damages,  55  C  45 

is    conclusively    presumed    to    have    been 

properly  applied  in  absence  of  record  to 
the  contrary,  55  C  46 

suit  to  restrain  committeemen  of  school  dis- 
trict from  making  contracts  should  be 
brought  by  district  or  a  taxpaver  in  it,  55 
C  121 

one  seeking  to  be  joined  as  co-defendant  un- 
der statute  must  aver  what  in  his  applica- 
tion, 56  C  397 

injunction  against  common  council;  plaintiffs 
held  to  be  in  court  only  as  taxpayers  and 
citizens  of  the  city,  58  C  455 

as   such   had   no   present   interest   in   the 

rights  of  the  county,  58  C  456 

a  complaint  for  recovery  at  law  may  be  ac- 
companied by  an  application  for  an  injunc- 
tion pendente  lite  without  losing  right  of 
trial  by  jury,  62  C  242 

a  judgment  for  costs  on  withdrawal  of  plain- 
tiff after  motion  to  dissolve  denied;  held  a 
"final  decree,"  62  C  490 

question  of  costs  on  motion  to  dissolve  is 

"according  to  its  discretion"  under  statute 
and  not  reviewable,  62  C  489 

mere  allegation  of  irreparable  injury  is  not 
sufficient,  without  statement  of  facts  on 
which  allegation  is  predicated,  62  C  586 

where  several  pollute  stream,  injunction  lies 
against  each,  67  C  496 

plaintiff  must  have  interest  in  subject  mat- 
ter, 69  C  56 

demurrer  to  prayer  for,  must  fail,  if  it  could 
be  granted  on  any  facts  provable  under 
complaint,  71   C  136 

as  to  recognizance,  73  C  538 

pleading  must  state  facts  showing  irreparable 
injury,  76  C  79 

one  of  many  parties  commonly  interested  may 
have,  76  C  300 

owners  of  property  on  street  running  into 
one  obstructed  may  have  injunction  against 
obstruction,  79  C  359 

bond  on  temporary  injunction  not  satisfied 
by  a  judgment  for  the  plaintiff  set  aside 
on  appeal;  only  final  judgment  satisfies,  81 
C  715 

if  a  breach  of  condition  and  some  damages 
are  found,  the  bond  on  a  temporary  injunc- 
tion will  not  be  cancelled,  81   C  "15 

finding  that  erection  malicious  not  ordinarily 
reviewable,  82  C  289 

lies  against  each  person  polluting  stream  by 
sewage,  83  C  417 

prayer  for,  in  trespass  is  joined  to  that  of 
damages;  procedure  and  right  to  jury  trial. 
85  C  159 

injunction  appropriate  to  the  issue  may  lie, 
if  covered  by  prayer  for  relief,  even  if  par- 
ticular subject  matter  is  not  mentioned  in 
complaint,  90  C  108 


allegations  and  proof  in  suit  to  enjoin  tres- 
pass, 100  C  575 

where  several  plaintiffs  similarly  affected 
join  in  action,  if  any  one  entitled  to  judg- 
ment for  injunction,  it  must  issue,  100  C 
665 

prayer  for  unqualified  injunction  may  sup- 
port conditional   decree,   106  C  411 

general  allegation  of  irreparable  injury  not 
enough  without  sufficient  facts  to  show  it, 
106  C  475 

considerable  latitude  in  presentation  of  evi- 
dence should  be  permitted,  114  C  290 

where  issue  was  as  to  obligation  of  land- 
lord to  furnish  steam,  evidence  of  effect  up- 
on tenant's  business  held  proper,  114  C  290 

falls  within  field  of  equitable  remedies,  not 
rights ;  is  necessarily  prospective  in  opera- 
tion, 127  C  415 
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whether  plaintiff  entitled  to  relief,  deter- 
mined by  situation  existing  at  time  of  trial, 
127  C  415 

no  injustice  in  applying  to  pending  case 

a  change  in  the  law  made  after  commence- 
ment of  suit,  127  C  415 

-so  in  action  for  injunction  against  pick- 


eting,   statute    passed    during    pendency    of 
case  was  given  effect,   127  C  415 
complaint   for   injunction    restraining   defend- 
ants   from    transacting    water    business    did 
not  state  cause  of  action,  127  C  627 

where  $1000  damages  and  injunction  were  de- 
manded, action  was  prima  facie  within 
jurisdiction  of  Common  Pleas  Court,  129  C 
418 


INNKEEPERS 

See  also  Liens  §  13;  Negligence  §  5(4) 


one  transiently  stopping  at  inn  is  a  guest, 
though  not  a  traveler,  35  C  184 

innkeeper    liable   for   money   stolen   from 

such  guest,  35  C  185 

boardinghouse  keeper  need  give  no  special  no- 
tice of  sale  to  debtor,  41  C  185 

but  must   proceed  reasonably  and   fairly, 

41   C  187 

contract  for  board  for  gross  sum  for  one  and 
his  family ;  board  of  brother ;  liability  in 
absence  of  explanation,  41  C  420 

a  piano  is  a  proper  article  of  hotel  "furni- 
ture" if  kept  for  use  of  guests,  49  C  491 

entire  hotel  may  be  within  statute  de  keep- 
ing open  a  place  where  liquor  is  reputed, 
etc.,  50  C  413 

whether  reputation  applies  to  whole  hotel 

is  a  question  of  fact  for  jury,  50  C  413 
-if  it  does  so  apply  it  may  be  kept  open 


for  boarders  and  travelers,  50  C  414 
-charge  held  correct,  50  C  414 


negligence  action  only  remedy  against  inn- 
keeper or  restaurant  keeper  serving  un- 
wholesome food,  88  C  314 

furnishing  of  food  and  drink  by  restaurant 
keeper  for  immediate  consumption  on  prem- 
ises not  a  sale  of  food,  88  C  314 

no  action  under  section  of  Sales  Act  rel- 
ative to   implied  warranty,  88   C   314 

liability  of  innkeeper  for  negligence  where 
guest  stumbles  on  rug  in  lobby,  95  C  231 

measure  of  damages  for  loss  of  goods  by  inn- 
keeper is  market  value,  106  C  551 

statute  as  to  liability  intended  to  cover  all 
goods  of  guests,  as  merchandise  for  sale, 
106  C  552 

"delivery  for  safe  keeping"  implies  reasonable 
notice  that  goods  are  valuable,  but  not  spe- 
cific valuation,   106  C  552 
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statement   that   "these   are   jewelry   cases 

and  we  want  them  safely  kept"  is  enough, 
106  C  552 

common-law  liability  extended  to  all  personal 
property  of  guests,  not  merely  to  articles 
for  personal  use,  106  C  557 

clerk  is  agent  of  innkeeper  where  he  directs 
guest  to  take  car  to  garage  in  rear,  111  C 
726 

insured  held  liable  where  guest  fell  into 

unguarded  pit  in  looking  for  garage  in 
dark,  111  C  726 

relationship  of  landlord  and  tenant  distin- 
guished from  that  of  landlord  and   lodger, 

116  C  112 

restaurant  patrons  are  invitees  and  proprietor 
has  duty  to  maintain  premises  in  reason- 
ably safe  condition,  116  C  443 

duty  owed  by  restaurant  keeper  to  guest  is 
to  use  due  care  to  furnish  wholesome  food, 
not  that  of  insurer  upon  theory  that  trans- 
action is  sale ;  no  implied  warranty  of  fit- 
ness, 117  C  128 

Merrill  v.  Hodson   (88  C  314)    sustained 

and  New  York  and  Massachusetts  doctrine 
rejected,   117  C   128 

service  is  predominant  feature  of  trans- 
action, which  is  not  sale  within  Sales  Act, 

117  C  128 

and    considerations    of    public    policy    de 

protection  of  public  do  not  require  con- 
trary rule,  117  C  128 

dissenting    opinion    favors    protection    of 

consumer  by  adoption  of  Massachusetts 
rule,   117   C   133 

right  of  State  to  authorize  traffic  commission 
of  city  to  establish  taxi  stand  in  connection 
with  hotel  limiting  its  use  to  companies  des- 
ignated by  hotel,  119  C  323 
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duty  of  hotel  to  keep  its  entrance  in  a  rea- 
sonably   safe   condition   for    use   of   its   in- 
vitees, 124  C  400 
-plaintiff's  evidence  ample  to  support  find- 


ing of  negligence  in  this  regard,  124  C  400 
plaintiff  leaving  hotel,  entitled  to  assume  that 
public  entrance  reasonably  safe  and  not  ob- 
ligated to  use  special  care,  124  C  400 


whether   she  exercised  due  care  question 

of  fact,  124  C  400 

exception  of  hotels  from  law  forbidding  em- 
ployment of  women  at  night  in  restaurants 
and  like  places  not  illegal  discrimination, 
126  C  678 


INSANITY;  PERSONS  NON  COMPOS  MENTIS 
See  also  Conservators;  Evidence  §  23;  Homicide;  Wills  §  2 


grantor  may  avoid  deed  for  insanity ;  may 
show  himself  non  compos  mentis  at  time 
of  its  execution,  3  D  100 

acts  before  and  after  that  in  question,  admis- 
sible, 4  C  208 

also  opinions  based  on  facts,  and  any  evi- 
dence tending  to  prove  sanity,  4  C  209 

right  use  of  reason  is  test  of  sanity  and  not 
knowledge  of  what  person  is  doing,  8  C 
44 

father  of  insane  person  liable  for  expense  in- 
curred by  town,  23  C  356 

what  degree  of  insanity  excuses  criminal  act, 
39  C  592 

witness  called  to  rebut  testimony  of  physi- 
cians de  insanity  should  be  an  expert,  60  C 
495 

otherwise  evidence  is   inadmissible,  60   C 

496 

right  to  restrain  insane  persons ;  statute  as  to 
restraining  them  "pending  proceedings"  to 
commit  construed ;  officer  whose  duty  it  is, 
is  agent  of  law,  not  personally  liable,  70  C 
257 

contract  or  deed  of  person  non  compos  mentis 
is  voidable ;  other  party  must  be  placed  in 
statu  quo ;  action  to  set  aside ;  parties ;  es- 
toppel, 76  C  484,  79  C  644,  93  C  370 

if  an  incompetent  takes  title  and  gives  mort- 
gage back,  it  is  all  one  transaction ;  deed 
and  mortgage  must  stand  or  fall  together, 
82  C  148 

mortgage  is  given  precedence  over  later 

one,  82  C  148 
-appointment    of   conservator    as    proof   of 


incompetency,  82  C  151 

insanity  of  accused  not  in  issue  on  prelim- 
inary hearing,  84  C  68,  80 

appointment  of  guardian  ad  litem ;  at- 
torney's duty,  84  C  81 

meaning  of  "pauper"  and  "indigent"  de  com- 
mitment to  hospital  for  insane,  84  C  544 

right  of  one  non  compos  mentis  to  acquire  set- 
tlement, 85  C  61 

law  presumes  sanity,  87  C  285 

commitment  of  inebriates ;  meaning  of  "rela- 
tives" and  "residence,"  purpose  of  statute ; 
power  to  revoke  order,  90  C  529 

deeds  may  be  avoided  without  securing  re- 
conveyance or  cancellation,  93  C  371 
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State  can  recover  for  support  though  statute 
is  retroactive,  93  C  571 

partial  payments  received  from  conservator, 
no  estoppel  against  State,  93  C  571 

presumption  of  sanity ;  accused  pleads  insan- 
ity, 96  C  637 

care  and  safeguarding  an  old  function  of 
State,  99  C  70 

one  may  have  sufficient  capacity  to  make  deed 
yet  lack  enough  to  make  an  involved  con- 
tract or  to  do  business  generally,  101  C  603 

damages      where      conveyance      obtained 

through  decedent's  mental  incapacity,  101  C 
603 

obligation  of  relative  to  furnish  support  un- 
der statute,  103  C  1 

minor  can  be  ordered  to  contribute,  103  C 

1 

financial  ability  how  determined,  103  C  1 

State  as  party  plaintiff,  103  C  1 

insane  man  not  capable  of  exercising  care  is 
not  chargeable  with  negligence,   110  C  618 

all  persons  presumed  sane  and  capable ;  bur- 
den of  proof  on  those  asserting  contrary, 
113  C  594 

effect  of  commitment  is  to  establish  conclu- 
sively that  person  was  insane  at  that  time, 
113   C   594 

when  person  is  non  compos  mentis  and  not 
under  guardianship,  his  contracts  are  void- 
able not  void,  113  C  594 

where  person  is  discharged  from  institution 
as  cured,  the  legal  presumptions  created 
by  commitment  are  entirelv  removed,  113 
C  594 

P  committed  to  defendants'  institution  as  in- 
sane and  incompetent  and  later  discharged 
as  cured ;  later  she  built  house  on  defend- 
ant's land  and  took  back  lease  for  life :  held 
defendants  not  unjustly  enriched,  113  C 
504 

conclusion  that  plaintiff's  intestate  was  not  in 
mental  condition  to  understand  what  he 
was  doing  when  he  transferred  savings 
bank  deposits,  upheld,  114  C  317 

care  and  management  of  incompetent's  es- 
tate is  primarly  entrusted  to  Probate  Court, 
of  which  conservator  is  in  many  respects 
the  agent,  115  C  326 
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effect  of  presumption  of  sanity  in  criminal 
case,  118  C  61 

statute  making  it  a  crime  to  carnally  know 
female  under  forty-five,  who  is  epileptic, 
imbecile,  feeble-minded  or  a  pauper,  is  in- 
tended to  protect  public  against  danger  of 
increasing  defectives  in  population,  118  C 
493 

hence  same  test  as  to  whether  female  is 

within  statute  is  not  to  be  applied  as  though 


it  were  intended  for  her  protection,  118   C 
493 
-charge  defining  feeble-mindedness  and  im- 


becility held  not  inadequate,  118  C  493 
right  of   State  to   recover  for  support  of  in- 
sane  persons,    119    C   508 
when   duty  to  disclose  to   inmate  of  hospital 
for  insane  that  he  can  secure  his  release  un- 
der the  statute  arises,  124  C  170 


INSOLVENCY 

See  Assignment  for  Benefit  of  Creditors  ;  Attachment  §  6;  Banks 
and  Banking  §  8;  Bankruptcy;  Commissioners  of  Estates; 
Compositions  with  Creditors  ;  Fraudulent  Convey- 
ances  §   2 ;  Receivers  ;   Set-off,  Recoupment 
and  Counterclaim  §  5 

Note:  The  federal  Bankruptcy  Act  of  1898,  in  so  far  as  it  is  applicable, 
superseded  the  state  laws  relating  to  the  estates  of  living  insolvents. 
For  cases  under  the  old  state  insolvency  statute  see  Andrews  and 
Fowler,  Maltbie  and  Townshend  Digests. 

INSPECTION  OF  DOCUMENTS 

See  Discovery  and  Inspection 
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In  General 

Pleading  and  Evidence 

See  also  Beneficiary  Associations;   Garnishment:   Military; 
Taxation  §  17:  Workmen's  Compensation  §  37 


§  1.  In  General 

contract    of    insurance    is    one    of    indemnity 

onlv;   this   applies   to   life   insurance.   23   C 

251 
after   divorce,   husband's   estate   is   not   liable 

to  wife  for  lapse  by  his  neglect.  43  C     : 
guaranty  fund  held  on  peculiar  facts  not  an 

asset :  dividend  from  it  void,  49  C  273 
insurance  company  has  no  power  to  indorse 

accommodation  paper.  50  C  1S3 
held   on    special    facts    that    president    of 

company    had    no    implied    power    to    sign 

name  for  such  purpose,  50  C  184 

receiver  of  insurance  company  can  demand 
payment  of  subscriptions  to  guaranty  fund 
in  money,  where  the  securities  were  with- 
drawn by  the  depositor.  50  C  227 

though  charter  authorized  the  fund  to  be 

paid  in  cash,  notes  or  approved   securities, 
50  C  227 

the  law  presumes  knowledge  by  the  company 
of  the  terms  of  all  its  policies,  56  C  128 

by  keeping  agent  and  property  in  another 
State  an  insurance  company  has  a  legal  lo- 
cation there.  56  C   181 

under  statute  state  treasurer  as  trustee  for 
life  policyholders  is  subject  only  to  the 
law  of  trusts.  56  C  240 

receivers    of    insolvent    company    cannot 

compel    him    to    surrender    the    trust    funds 
in  his  hands.  56  C  239 
-but  receivers  are  entitled  to  income  and 


dividends  on  such  trust  funds,  56  C  240 

insurance  company  may  ratify  submission  of 
claim  to  arbitration  by  agent,  after  knowl- 
edge of  terms  of  award.  57  C  111 

agreements  de  submission  to  arbitration  of 
losses  are  binding  and  are  favored  by 
courts,  57  C  114 

policy  signed  by  president  secretary  and 
treasurer  of  company;  held  not  to  appear 
as  a  matter  of  law  that  such  officers  were 
not  liable  personally.  58  C  312 

company  might  be  unincorporated  acting 

under  associate  name,  58  C  313 

insurance  commissioner,  in  enforcing  laws  de 
insurance,  is  vested  with  a  wide  range  of 
discretion  and  judgment,  60  C  460 

therefore  mandamus  will  not  lie  to  com- 
pel him  to  admit  a  foreign  company  to  do 
business  in  this  State.  60  C  458 

his   authority   is   administrative   or   quasi 

judicial  rather  than  ministerial.  60  C  461 

a  safety  fund  held  to  belong  to  company,  not 
to  certificate  holders,  61   C  98 
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and  held  to  enter  into  the  valuation   of 

capital  stock  of  company  for  the  purposes 
of  taxation.  61  C  100 

policy  for  benefit  of  insured  is  an  asset  of 
his  estate,  61  C  248 

in  case  of  insolvency,  assets  should  be  ad- 
ministered at  domicil.  64  C  194 

dividends  under  mutual  insurance  policy, 
when  payable :  can  be  made  only  from  sur- 
plus, 70  C  647 

statute  as  to  wife's  separate  estate  in  policy 
on  life  of  husband,  construed,  71  C  505 

in  an  assessment  company  working  capital 
takes  place  of  '"reinsurance  reserve"  of  or- 
dinarv  companies  and  treated  as  a  liabilitv, 
71  C  751 

money  paid  on  fire  policy  where  building 
burned  after  death  of  owner  treated  as  real 
estate.  72  C  29 

where  capital  of  company  stands  in  place  of 
reserve,  agreement  to  sell  shares  at  less 
than  par  is  invalid  and  holders  liable  for 
par.  73  C  480 

director  of  company  is  a  trustee.  74  C  357 

statutory  provisions  as  to  loans :  meaning  of 
"market  value":  right  to  recover  of  officer 
violating  statute,  74  C  468,  75  C  555 

insolvency ;  preference  of  policyholders  over 
creditors  where  income  is  paid  into  certain 
fund,  and  certain  amount  of  working  cap- 
ital is  maintained  "in  lieu  of  reserve" ;  dis- 
tribution of  balances  recovered  on  stock 
subscriptions  and  of  fund  deposited  with 
state   treasurer,   78   C   442 

receivership  and  winding  up  assessment  com- 
pany. 78  C  442 

statute  as  to  refunding  taxes  to  foreign  insur- 
ance company  on  certificate  of  insurance 
commissioner  construed,  79  C  154 

action  to  determine  rights  of  certificate  hold- 
ers in  "safety  fund"  of  insurance  company 
held  by  trust  company ;  parties ;  where  trus- 
tee is  threatening  to  misappropriate  funds 
under  direction  of  company,  relief  against 
it  is  proper.  80  C  681 

only    insurance    commissioner    can    apply 

for   receiver   where   business   illegally   con- 
ducted :   such    relief   as    incidental   to   other 
relief  of  policyholder.  80  C  681 
-it  is  fraud  to  pi     different  construction  on 


polio.-  than  that  held  out  in  circulars :  such 
circulars  admissible.  80  C  681 
— forfeiture  of  money  lawfully  collected  of 
policyholders  not  enforced,  if  other  relief 
is  possible,  and  contract  still  stands.  80  C 
681 
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proper  allegations  of  complaint;  account- 
ing proper  relief,  80  C  681 

policyholder's  rights  after  dissolution  of  com- 
pany, 81  C  592 

right  of  insurance  commissioner  to  make  in- 
quiries, if  company  is  not  paying  a  loss 
properly,  86  C  556 

an  order  of  court  to  receiver  of  an  insurance 
company  to  settle  a  claim,  held  no  abuse 
of  discretion,  88  C  571 

reinsurance    treaties    considered,    88    C    580 

receiver's  expenses  apportioned  between  gen- 
eral fund  and  those  deposited  with  state 
treasurer,  93  C  140 

company  cannot  be  presumed  to  have  intend- 
ed to  issue  policy  on  building  excluded  by 
one  of  its  terms,  97  C  336 

building  not  on   land  owned  by  insured, 

97  C  336 

proceeds  of  fire  policy  garnishable  upon  oc- 
currence of  fire,  101  C  332 

even   before  proof  of  loss  and  ascertain- 
ment thereof,  101  C  332 
-scire   facias   later   maintainable  by   judg- 


ment   creditor    against   insurance    company, 
101  C  332 

ancient  rule  which  has  become  part  of  insur- 
ance law,  to  be  changed  with  hesitancy, 
105  C  729 

debt  is  due  for  garnishment  purposes  when 
fire  occurs ;  effect  of  option  to  replace  prop- 
erty  in  kind,   107  C  545 

when  insurer  communicates  to  insured  or 
anyone  else,  absolute  disclaimer  of  respon- 
sibility, law  does  not  require  futile  attempt 
to  perform  conditions  of  the  policy,  108  C 
652 

liability  of  Connecticut  company  to  garnishee 
process  by  nonresident  creditor  of  assured, 
111  C  383 

policy  of  courts  is  to  prevent  double  lia- 
bility, 111  C  383 
-if  another  State  is  in  comity  with  ours, 


voluntary  payment  in  one  jurisdiction  will 
not  be  defense  in  the  other  but  a  prior  judg- 
ment will,  111  C  383 

but  if  there  is  no  comity  and  obligation 

of  company  was  enforceable  wherever  serv- 
ice could  be  made  and  the  liability  else- 
where is  fixed,  our  courts  will  protect  a 
resident  from  double  liability  upon  gar- 
nishee process,  111   C  383 

reciprocal  provision  as  to  taxation  of  premi- 
ums received  in  this  State  by  foreign  in- 
surance company  (Rhode  Island)  consid- 
ered, 112  C  472 

statute  making  correction  of  tax  return  by 
board  of  equalization  conclusive,  does  not 
prevent  appeal,  113  C  14 

question  on  appeal  is  whether  board  act- 
ed arbitrarily,  illegally  or  in  abuse  of  dis- 
cretion, 113  C  14 


meaning  of  statute  imposing  tax  on  mu- 
tual life  insurance  company,  based  upon 
interest,  dividends,  rents  and  other  invest- 
ment income,  113  C  14 

two-vear  policy  to  cover  car  sold  by  condi- 
tional bill  of  sale  providing  eighteen  months 
for  payments,  within  terms  of  contract  pro- 
viding that  seller  might  insure  to  "properly 
protect"  interests,  116  C  246 

insurance  companies  not  so  charged  with  pub- 
lic interest  as  to  impose  upon  them  peculiar 
duty  to  protect  interests  of  those  who  apply 
to  them  for  insurance,  116  C  526 

to  hold  that  because  they  enjoy  franchise, 

duties  are  imposed  on  them  which  have  no 
sanction  at  law  would  introduce  chaos,  116 
C  526 
-and  would  reach  into  field  of  other  spe- 


cially chartered   businesses,   such   as   banks, 
utilities  and  the  like,  116  C  526 
-public  interest  more  requires  that  stability 


necessary  to  guard  those  who  enter  into  re- 
lations with  these  companies,  116  C  526 

where  certificates  filed  with  insurance  com- 
pany provided  that  it  should  retain  prin- 
cipal of  policy  and  pay  monthly  instal- 
ments to  insured's  daughter  and  then  di- 
rected that  payments  be  made  to  bank  as 
trustee  without  defining  trust,  ineffective 
to  create  trust.  117  C  334 

payments  should  be  made  to  guardian  of 

daughter,   117  C  334 

regulations  of  public  utilities  commission  may 
include  requirement  that  interstate  as  well 
as  intrastate  carriers  shall  furnish  security 
by  way  of  insurance  or  provision  of  finan- 
cial responsibility  for  payment  of  compen- 
sation, 122  C  275 

requirement  that   insurance  be  by  policy 

issued  by  company  authorized  to  do  busi- 
ness in  State  is  reasonable  one,   122  C  275 

employer  and  insurer  have  no  right  to  re- 
cover workmen's  compensation  paid  em- 
ployee from  one  whose  negligence  caused 
the  injury,  124  C  227 

contracts  of  suretyship  by  corporate  surety 
regarded  as  those  of  insurance  and  gov- 
erned by  same  rules,  124  C  417 

agents  of  life  insurance  company  engaged  in 
solicitation  of  applications  for  policies  and 
compensated  by  commissions,  not  employees 
or  servants  within  Unemployment  Com- 
pensation Act,   125  C  183 

as  between  insurer  who  paid  loss  and  received 
assignment  of  fraudulent  checks,  and  bank 
which  cashed  them  as  innocent  holder  for 
value,  equities  favor  latter,  126  C  190 

workmen's  compensation  insurance  is  of  a 
peculiar  type  and  employee  is  really  a  par- 
ty, 127  C  706 

prevalence  of  insurance  against  liability  no 
ground  to  vary  rule  that  parent  may  not  sue 
son  for  tort,  129  C  52^ 
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§  2  Insurance 

§  2.  Insurable  Interest 

interest  in  vessel  and  cargo  sufficient  to  in- 
sure profits  of  voyage,  3  D  118 

contract    of    insurance    is    one    of    indem: 
only;  applies  to  life  insurance,  23  C  251 

insurable  interest  exists  in  life  of  debtor  and 
partner,  23  C  252 

loan  to  one  to  mine  for  joint  benefit;  val- 
ued policv  held  to  express  amount  of  in- 
terest, 23' C  252 

mortgagee  has  insurable  interest,  26  C  171 

so  also  the  possessor  of  house,  under  con- 
tract to  buy.  29  C  19 

none,  in  one  who  has  given  an  absolute  deed, 
though  deed  was  fraudulent,  29  C  70 

mere  relationship  of  brother  is  not  an  insura- 
ble interest ;  pecuniary  interest  required ; 
as  dependence  for  support,  39  C  104 

trustee  of  railroad  has  not  such  an  equity  in 
railroad  property  for  expenses  incurred  for 
its  benefit  as  would  be  an  insurable  inter- 
est before  that  equity  was  ascertained  and 
defined  by  court,  49  C  174 

mortgagor  after  foreclosure  but  before  time 
for  redemption  expired  held  to  have  insura- 
ble interest  in  absence  of  actual  fraud  in 
taking  policy  to  himself  as  owner,  57  C  337 

duty  of  insurance  company  to  have  in- 
quired and  obtained  representations  of  in- 
sured de  his  title,  57  C  337 

mere  wagering  contract  is  invalid,  69  C  511, 
70  C  647 

payee  in  life  insurance  contract  need  have  no 
interest  in  life,  in  absence  of  bad  faith.  72 
C  693 

person  has  insurable  interest  in  his  own  life. 
72  C  696 

insurable  interest  where  one  derives  benefit 
from  existence  of  property  or  suffers  loss 
from  its  destruction:  title,  lien,  or  posses- 
sion of  it  not  necessary,  92  C  1 

that  plaintiff  did  not  have  insurable  interest 
or  unconditional  title,  not  available  on  ap- 
peal, where  not  put  in  issue  by  pleading  or 
claimed  on  trial,  106  C  126 

§  3.  Assignments  and  Transfers 

assignee  of  policy  with  consent,  cannot  re- 
cover after  transfer  of  property  to  stranger, 
though  relied  on  as  security,  and  though 
transfer  was  fraudulent,  26  C  170 

payable  to  wife,  and  if  she  die  first,  to  chil- 
dren ;  assignment  by  wife  dying  first,  held 
inoperative,  34  C  313 

whether  assignable  at  all  before  husband's 

death,  quaere,  34  C  313 

assignee  equitably  entitled  to  reimburse- 
ment for  premiums,  34  C  315 

assignment  of  policy  by  wife  to  husband  by 
indorsement  in  blank,  to  be  used  as  collat- 
eral for  a  loan:  held  wife  cannot  deny  pow- 
er of  husband  to  fill  up  blank,  52  C  5S6 
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— such  assignment  is  valid  in  this  State.  12 
C  586 
-but  where  husband  filled  out  assignment 


as  security  for  pre-existing  debt  as  well 
as  for  loan,  held  wife  not  bound  as  to  for- 
mer, 52  C  586 

parties  resided  in  New  York;  policy  in  Con- 
necticut company ;  assignment  made  in 
Xew  Jersey;  held  New  York  laws  did  not 
apply,  52  C  586 

an  unrestricted  life  policy  is  assignable  for 
a  valuable  consideration :  it  is  like  any  oth- 
er  chose  in  action,   56   C   131 

provided    it    does    not    cover   a   wagering 

contract,  56  C  132 
-support   and   care   for    remainder   of   life. 


held  a  good  consideration  for  such  assign- 
ment, 56  C  132 
if  not   fraudulent   or   prejudicial   to   creditors 
insolvent    has    right    to    transfer    policy    to 
wife,  61  C  248 

assignment  of  a  number  of  policies  to  a  single 
holder  in  order  that  he  might  bring  a  single 
suit  against  company  upon  all ;  held,  on  in- 
junction, that  a  single  suit  in  its  own  State 
was  better  for  company  than  many  separate 
suits,  61  C  252 

not  sufficient  for  granting  injunction  that 

assignee  was  to  prosecute  at  his  own  ex- 
pense and  to  have  half  the  amount  recov- 
ered. 61  C  252 
-no  rule  of  public  policy  violated  by  such 


a  contract,  61  C  252 
under    circumstances    assignment    carried    the 

right  to  recover  money  due  assignor,  v>l  C 

252 
and  not  ineffective  as  being  a  mere  right 

to  sue,  61  C  252 
-nor  as  conveying  mere  nominal  title,   as 


assignment  carried  full  beneficial  interest. 
61  C  252 

a  transfer  of  a  life  policy,-  otherwise  valid,  is 
not  illegal  because  assignee  has  no  insura- 
ble interest,  63  C  469 

an  untrue  statement  de  interest  of  as- 
signee does  not  detract  from  proof  of  death. 
63  C  472 

gift  of  life  insurance  policy,  72  C  693 

delivery  of  written  obligation  to  pay  money 
evidence  of  intent  to  invest  payee  with  right 
of  action  thereon.  72  C  693 

assignment  of  policy ;  notice  to  company ;  what 
law  governs :  by  husband  to  wife  in  Massa- 
chusetts. 74  C  463 

delivery  of  one  of  two  duplicate  instruments 
enough.  74  C  463 

assignment  of  policv  and  release  by  assignee, 
";  C  295 

insurer  may  so  act  as  to  estop  himself  from 
denying  right  of  apparent  assignee.  87  C 
500 

statute  giving  wife  rights  in  life  insurance 
policy  effected  by  her  husband,   103  C  341 


parol  assignment  accompanied  by  delivery  of 
life  policy  vests  in  assignee  an  equitable 
interest ;  and  where  assignee  also  pays  pre- 
mium, trust  relation  arises,   103  C  341 

provision  in  life  policy  that  assignment  must 
be  in  writing  is  for  insurer's  benefit ;  it 
may  be  waived,  103  C  341 

parol    assignment    vests    equitable    inter- 
est in  assignee;  delivery  of  policy  as  requi- 
site, 103  C  349 
-rights  where  one  supposing  herself  to  be 


wife  of  insured  paid  premium  and  insurer 
agreed  with  her  in  presence  of  insurer's 
agent  that  entire  proceeds  belonged  to  her, 
103  C  341 

executrices  of  insured's  estate  sued  for  can- 
cellation of  assignment  of  policy  to  defend- 
ant through  undue  influence  in  which  they, 
as  individuals,  had  previously  been  bene- 
ficiaries ;  held  estate  not  entitled  to  pro- 
ceeds of  policy  and  executrices  had  no  in- 
terest in  matter,  116  C  720 

although  assignment  of  insurance  policy  be 
absolute  in  form,  it  may  be  shown  intended 
to  serve  only  as  collateral,  120  C  306 

-assignee's    rights    limited    to    amount    of 

debt  secured,  interest,  and  premiums  if  paid 
by  assignee,  120  C  306 
-assignee  entitled  to  collect  whole  proceeds 


but  holds  excess  in  trust,  120  C  306 
— beneficiary,  wife  of  insured,  by  joining  in 
assignments  did  not  surrender  her  interest, 
120  C  306 
-beneficiary's    interest    is    more    than    ex- 


pectancy ;  it  is  vested,  whether  or  not  right 
to    change    beneficiary    is    reserved,    120    C 
306 
— and   to   hold    that    her    interest    was    de- 


stroyed by  assignment  would  contravene 
statutory  policy  of  protection  of  benefici- 
aries against  creditors,  120  C  306 

writing  signed  by  insured,  in  light  of  circum- 
stances, conduct  of  parties  and  finding  of 
intention,  held  to  have  been  an  assignment 
and  not  change  of  beneficiary,  125  C  581 

where  lapsed  policy,  rather  than  new  one,  was 
subject  of  assignment  due  to  carelessness 
of  company,  plaintiff  had  right  in  equity  to 
compel  insured  to  formally  assign  new  pol- 
icy, 125  C  581 

the  assignment,  in  writing  and  acknowl- 
edged by  delivery  of  policies  and  premium 
book,  was  good  as  between  parties,   125  C 
581 
-equity,    regarding    as    done    that    which 


ought  to  be  done,  will  give  effect  to  trans- 
action as  equitable  assignment,  good  as 
against   insured's  administrator,   125   C   581 

§  4.  Beneficiaries;  Interest  in  Proceeds 
wife    insured    husband's    life   and   in    case    of 

her  death  named  children  as  beneficiaries; 

when   she    died   before   husband,    surrender 


Insurance  §  4 

and  substitution  of  policy  by  husband  for 
one  for  his  sole  benefit  held  inoperative  to 
exclude  children  in  favor  of  creditors,  36  C 
134 

beneficiary  of  policy  deposited  with  third  per- 
son may  recover  on  policy  substituted  with- 
out her  knowledge,  38  C  301 

by  husband  on  wife's  life,  payable  to  himself 
or  children ;  death  of  husband  first ;  no  chil- 
dren ;  insurance  vests  in  his  executors,  40  C 
348 

such  vested  interest   passes   by   residuary 

clause  in  will,  40  C  348 
-liable    only    to   be    defeated    by   birth    of 


posthumous  child,  40  C  348 

insurance  policy  on  husband's  life  payable  to 

wife  if  living,   otherwise  to  their  children ; 

held  that  child  of  deceased  child  took  his 

parent's  interest,  42  C  64 
delivery    of   policy   to    wife,    and    payment   of 

premiums   by   her ;    she   may   exchange   for 

paid-up  policy,  46  C  87 

policy  for  benefit  of  wife ;  divorce ;   death  of 
wjfe    first ;    wife's    representatives    entitled 
to  insurance,  in  absence  of  children,   46  C 
88 
-husband's   representatives  entitled  to  pre- 


miums paid  by  him  after  wife's  death,  46  C 
89 
when  due,  money  on  policy  becomes  property 
of  beneficiary,  64  C  250 

right  to  change  beneficiary,  70  C  544 

meaning  of  "reserve  dividend  plan"  and  ob- 
ligations assumed  by  company  therein ; 
question  of  law,  70   C  647 

appointment  of  beneficiary  by  person  holding 
membership  certificate  in  benefit  society, 
74  C  468 

effect  of  "open  mortgage"  and  "union  mort- 
gage" clauses  in  fire  policy,  77  C  676 

construction  of  contract  as  to  rights  of  cer- 
tificate holders  in  "safety  fund"  held  by 
trust  company,  under  special  provisions  of 
policy,  80  C  "681 

beneficiary  takes  vested  interest  which  can- 
not be  divested  bv  insurer,  life  insured  or 
both,  87  C  500 

it  passes  to  beneficiary's  heirs,  87  C  500 

insurance  company,  by  mistake,  insured  build- 
ings of  lessee  in  name  of  lessor ;  held  that 
lessor  held  insurance  as  trustee  for  lessee, 
92  C  1 

beneficiary  in  life  insurance  policy  providing 
for  change  of  beneficiary  may  have  more 
than  mere  expectancy,   92   C  488 

insurance  company  must  see  terms  of  policy 
complied  with  before  assenting  to  change  of 
beneficiary,  92  C  489 

rights  of  beneficiary  in  general,  92  C  494 
rights  of  a  beneficiary  who  pavs  premium,  92 
C  497 
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waiver  by  company  of  provisions  as  to  sur- 
render of  policy  for  change  of  beneficiary, 
92  C  498 

payment  by  insurer  to  injured  party  is  on  be- 
half of  insured  and  enures  to  benefit  of 
surety  on  attachment  bond,  in  action 
brought  by  injured  party  against  insured, 
97  C  8 

beneficiary  has  vested  interest  in  proceeds  of 
policy  of  life  insurance,  100  C  372 

cannot  be  divested  except  as  provided  in 

policy,  100  C  373 

"standard"  or  "union"  mortgage  clause  in  fire 
insurance  construed ;  effect  of  payments  to 
the  mortgagee,  108  C  588 

though  ordinary  life  insurance  policy  re- 
sembles will  in  some  respects,  it  is  not  a 
will  because  it  does  not  operate  upon  any 
propertv  of  insured  owned  by  him  at  his 
death,  119  C  570 

insured  cannot  destroy  rights  of  benefi- 
ciary by  will,  unless  will  can  operate  as 
change   of  beneficiary,    119   C   570 

■ — —policy  is  contract,  performance  of  which 
is  postponed  until  death  of  insured,  119  C 
570 

provision  that  insurer  is  to  hold  principal 

after  death  and  pay  income  would  not  give 
transaction  character  of  will,  119  C  570 

insured     can     change     beneficiary     under 

right  reserved  in  policy  in  consideration  of 
some  benefit  to  him  or  obligation  assumed 
by  beneficiary,  119  C  570 

and  that  consideration  may  take  form  of 

agreement  by  beneficiary  as  to  way  in  which 
he  will  hold  and  disburse  proceeds  of  pol- 
icy, 119  C  570 
-such   agreement  not  testamentary,   119  C 


570 


— that  agreement  might  never  become  effec- 
tive because  of  reserved  rights  in  insured 
would  not  prevent  its  becoming  effective 
should  beneficiary  actually  receive  proceeds, 
119  C  570 
-in    instant    case    agreement    with    trustee 


that  latter  should  collect  proceeds,  disburse 
income  and  eventually  principal,  with  pow- 
er reserved  to  revoke  agreement  or  change 
beneficiary,  held  not  testamentary,  119  C 
570 

life  insurance  policy  is  contract  to  pay  sum 
upon  death  of  insured,  in  consideration  of 
payments  duly  made  during  his  life ;  inci- 
dents of  policy,  119  C  570 

and  where  policy  is  payable  to  himself  or 

estate,  or  he  has  reserved  right  to  change 
beneficiary,  value  of  policy  may  be  treated 
as  an  asset  of  his  estate,  119  C  570 
-but  where  policy  is  made  payable  to  des- 


ignated  beneficiary   and   insured   dies   while 
designation  is  in  effect,  amount  due  is  pay- 
able to  that  person  and  is  not  part  of  es- 
tate, 119  C  570 
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sum  due  is  not  property  of  insured,  119  C 

570 

policy  of  life  insurance  is  contract  and  unless 
rights  of  others  have  been  created  it  may 
be  altered  by  agreement  of  parties,  120  C 
306 

provisions  designating  method  of  chang- 
ing beneficiaries  are  inserted  for  benefit  of 
insurer,   120   C  313 

provision    permitting    change    of   benefici- 


ary only  where  policy  has  not  been  assigned 

is  for  benefit  of  insurer,  120  C  313 
— but   where  assignment   is   not  to  insurer, 

may  also  be  for  benefit  of  assignee,  120  C 

314 
— unless  rights  in  third  parties  have  arisen. 


method   of   change    of   beneficiary    may   be 
waived  by  insurer,  120  C  314 
-change    of    beneficiary    after    assignment 


upheld  where  rights  of  assignee  were  pro- 
tected in  notice  of  change,  and  insurer  by 
accepting  change  waived  limitation  that  no 
such  change  could  be  made  if  policies  had 
been  assigned,  120  C  306 

facility-of-payment  clause  is  an  appointment 
by  assured  and  beneficiary  of  persons  au- 
thorized to  receive  payment,  120  C  471 

sole  purpose  is  for  convenience  and  bene- 
fit of  insurance  company,  in  making  prompt 
payment,    120   C   471 

but  clause  does  not  lessen  legal  liability 


of  recipient  as  constructive  trustee  for  le- 
gal  beneficiary,   120  C  471 

— defendant  who  received  proceeds  of  pol- 
icy under  this  clause  held  trustee  and 
money  should  be  administered  as  part  of 
estate,   120  C  471 

— any  claims  he  has  against  it  can  be  made 


in  Probate  Court,  120  C  471 

upon  facts,  held  that  old  beneficiary  plaintiff 
could  not  require  of  insurer  strict  compli- 
ance with  policy  provision  de  change  of 
beneficiary  and  hold  it  liable,  120  C  633 

nor  has  she  right  to  require  that  it  adopt 

any     particular     precaution     against     false 
statement  by   insured   that   he   had   lost  or 
mislaid  policy,  120  C  633 
-finding  that  company  taking  out  group  in- 


surance   had    general    or    implied   authority 
to  make  change  of  beneficiary  was  reason- 
able, 120  C  633 
-when  insurer  paid  money  to  executor  of 


insured  who  was  the  new  beneficiary,  it 
was  acting  within  its  rights  though  plain- 
tiff had  made  written  claim  upon  it  for 
proceeds  of  policy,   120  C  633 

transactions  between  insured  and  beneficiary 
cannot  affect  obligation  of  insurer  unless 
within  some  policy  provision  or  insurer  be- 
comes party  to  transaction,  120  C  633 

but  insured  may  create  rights  in  benefici- 
ary   which    can    be    maintained    by    latter 


against  insured,  his  estate  or  a  new  bene- 
ficiary-, 120  C  633 

— insurer  may   become  obligated  to  recog- 
nize such  rights  either  by  becoming  a  party, 
by  estoppel  or  under   usual   equitable  prin- 
ciples, 120  C  633 
-such   rights    may   be   enforced   against   it 


where  as  a  party  to  interpleader  action  it 
disclaims  interest  in  proceeds  of  policy,  120 
C  633 

relations  of  parties  to  insurance  policy  are 
contractual  and  when  proceeds  are  payable 
to  third  person  it  is  third  party  beneficiary 
contract,  120  C  633 

right  reserved  by  insured  to  change  ben- 
eficiary is  in  nature  ot  power  of  appoint- 
ment, 120  C  633 

whether      particular      provision      confers 


rights   on  beneficiary-  depends   on  intent  of 
immediate  parties,  120  C  633 
-provisions   de  method  of  changing  bene- 


ficiary are  ordinarily  for  sole  benefit  of  in- 
surer, 120  C  633 

provision  that  change  can  be  made  only 

on  presentation  of  policy  for  indorsement 
by  insurer  is  of  this  character  and  may  be 
waived  by  insurer,   120  C  633 

where  one  to  whom  land  was  distributed  con- 
veyed it  to  mortgagee  and  latter  assumed 
and  agreed  to  pay  mortgage  debt,  the  debt 
was  not  satisfied  and  mortgagee  had  right 
to  continued  benefit  of  fire  insurance  poli- 
cies on  property,   127  C  622 

mortgagee  clause  in  fire  insurance  policy 
gives  mortgagee  rights  of  its  own  which  it 
continues  to  have  though  mortgagor  con- 
veys property,  127  C  624 

change  of  beneficiary  can  only  be  effected  by 
following  mode  prescribed  by  policy,  how- 
ever clear  intention  to  make  change,  128  C 
74 

■ exception :  change  is  effective  where  in- 
sured has  done  all  in  his  power  to  comply 
but  has  failed  because  policy  is  beyond  his 
control,  128  C  74 

so  where  woman  named  husband  benefi- 


ciary and  upon  separation  he  refused  to  give 
up  policy,  change  of  beneficiary  by  her  ef- 
fective where  she  executed  proper  form  but 
was  unable  to  surrender  policy  for  indorse- 
ment as  required  by  its  terms,  128  C  74 

where  insurance  policy  contained  no  provision 
for  surrender  in  return  for  cash,  there  was 
no  debt  due  insured  within  garnishment 
statute,   129   C  251 

"facility-of- payment"  provision  created  no 

debt  which  did  not  exist  under  other  provi- 
sions, 129  C  256 

§  5.  Agents  and  Brokers 

See  also  §  20  infra 

indorsement  of,  allowing  further  insurance, 
when  treated  as  that  of  secretary  of  com- 
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pany  having  authority  to  so  indorse,  22  C 
586 

negligence  of,  in  failing  to  report  material 
fact,  held  not  chargeable  to  applicant,  25 
C  62 

unless  also  agent  of  applicant,  25  C  62 

company  cannot  repudiate  authorized  act  of 
agent,  25  C  220 

agreement  with,  concerning  mode  of  pay- 
ing premium  held  binding,  25  C  219 

whether  act  of,  is  authorized,  is  a  question  of 
fact,  25  C  221 

has  incident  authority  to  explain  terms  and 
interrogatories,  25  C  472 

provision  de  payment  of  first  premium  con- 
fers no  authority  to  accept  subsequent  pre- 
mium after  due,  25  C  551 

payment  of  premium  assumed  by  agent;  ef- 
fect, 25  C  555 

bond  by  agent  to  insurance  company ;  law 
merely  directory;  agent  estopped  to  deny 
validity  of  business  done,  26  C  47 

inaccurate  statement  of  title  bv,  when  bind- 
ing, 29  C  22 

local  agents  in  aiding  issue  of  policy,  held 
agents  of  insurers,  31  C  526 

so  also   the   agent   of   such   agent,   under 

custom  known  to  company,  31  C  528 

insurance  by,  on  mortgage  interest,  though 
forbidden,  held  binding,  31   C  529 

limited  agency  not  extended  to  acts  done  in 
fraud   of   principal,   41    C    173 

especially  if  reasonable  diligence  of  in- 
sured would  have  defeated  the  fraud,  41  C 
173 

local  agent  has  no  power  against  express 
proviso  to  bind  company  by  custom  to  re- 
ceive overdue   premium,  44  C  89 

right  of  agent  to  commission  on  premiums 
collected   depends  upon  contract,   51    C  312 

wrongful  removal  of  agent  allows  him  to 

recoup  damages,   51   C  312 
-but   a   justifiable    removal    terminates    his 


right  to  commissions  on   unpaid   premiums 
and  renewals,  51   C  313 
directors    of   company   bound   to   remove   de- 
faulting agent,  51   C  313 

when  general  agent  is  responsible  for  money 
received  from  subagents,  51   C  316 

knowledge  of  ground  of  forfeiture  in  agent  is 
knowledge  of  company,   56  C   538 

duties    of   an   insurance   agent,    56    C   538 

an  agent  to  conduct  general  business  in  a  cer- 
tain territory  is  a  general  agent,  56  C  538 

insurance  company  may  ratify  submission  of 
claim  to  arbitration  by  agent,  after  knowl- 
edge of  terms  of  award,  57  C  111 

testimony   of   A    that   he    acted    as    agent    of 
company  held   inadmissible   where   question 
was    whether   A   was   agent   of   insured   or 
company,  59  C  45 
-as   being   a   conclusion   of   law   upon   the 


facts.  59  C  46 
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notice  of  cancellation  given  to  agent  of  in- 
sured when  sufficient,  59  C  47 

notice  to  one  acting  as   agent  merely   in 

procuring  policy  is  not  sufficient,  59  C  47, 
48 

such  agency  ceases  on  delivery  of  policy, 

59  C  48 

aliter  as  to  notice  if  policy  is  conditioned 

upon  approval  by  company,  59  C  49 

-notice  of  disapproval   in  such  case  given 


to   agent   will   be   notice   to   insured,    59   C 
48 
as  to  presumption  that  he  performed  his  duty 
in    communicating   certain    matter    to    com- 
pany, 66  C  238 

action  on  behalf  of  company  against  officers 
for  employing  incompetent  agents,  74  C 
353 

custom  of  life  insurance  companies  to  accept 
notes  in  payment  of  premiums  held  no  jus- 
tification for  acceptance  of  notes  from 
agent,  where  contract  called  for  cash  re- 
mittances, 74  C  353 

duty  of  agent  to  cancel  contract  and  liability 
for  failure  to  do  so,  under  direction  to  re- 
duce risk,  77  C  559 

power  of  general  agent  acting  in  adjustment 
of  loss  to  waive  conditions ;  imputing  his 
knowledge  to  the  company,  79  C  390 

broker  is  agent  of  property  owner  until  poli- 
cy issued ;  then  he  ceases  to  be,  86  C  552, 
557 

action  by  insured  against  broker  for  failure 
to  disclose  names  of  companies  issuing  poli- 
cies and  fraudulently  securing  cancellation, 
86  C  555 

conduct  of  company  in  acting  on  oral  notice 
of  loss  to  unauthorized  agent  as  ratifying 
his  act  in  accepting  it,  94  C  121 

sales  of  effects  of  an  insurance  agency  on  its 
winding  up,  rights  of  former  partners,  97 
C  156 

statement  to  agent  issuing  policy  as  to  owner- 
ship of  land  on  which  building  insured 
stands  is  notice  to  company,  97  C  337 

company  liable  where  it  insured  mortgage 
when  its  representative  knows  that  it  was 
merely  a  colorable  transaction  to  cover 
mortgage  mortgagee  had  no  right  to  make, 
99  C  134 

agent  of  company  under  no  obligation  to 

look  behind  transaction  fair  on  its  face,  99 
C  141 

agent  personally  liable  on  unauthorized  con- 
tract, 101   C  626 

oral  contracts  by  agents  with  trustee  in 
bankruptcy  to  insure  bankrupt  property  on 
condition  that  they  receive  insurance  from 
purchaser ;  held  to  create  binding  contracts 
for  reasonable  time  in  favor  of  subsequent 
purchaser,  101  C  626 
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powers  of  agent  authorized  to  make  contract 
and  issue  policies  covering  loss  by  fire  101 
C  627 

a  general  agent  has  powers  ostensibly  co- 
extensive with  business  entrusted  to  him, 
not  narrowed  by  secret  limitation,  101  C 
627 

power   orally   to    alter   conditions    which 

policy  says  can  only  be  changed  by  writing, 
101  C  627 

is  limited  to  temporary  contract,  as  oth- 
erwise it  would  contravene  regulatory  poli- 
cy of  State,  101  C  627 

member  of  mutual  benefit  association  cannot 
rely  on  act  of  agent  forbidden  in  bylaws 
on  ground  of  ostensible  authority,  101  C 
651 

where  insured  applied  to  broker  who  nego- 
tiated policy  with  agent  of  company,  brok- 
er was  insured's  agent,  not  company's,  ex- 
cept as  to  collection  of  premium,  102  C 
370 

ordinary  solicitor  cannot  bind  company  with 
notice  of  parol  assignment,  merely  because 
it  is  made  in  his  presence,  103  C  345 

where  insurance  is  taken  out  in  companies 
agent  does  not  represent,  he  is  ordinarily 
regarded  as  broker,  109  C  609 

in  a  company  he  represents,  he  is  regard- 
ed as  its  agent,  109  C  609 

ordinarily  agent  has   authority  to   accept 

only  cash  but  here  balancing  of  accounts 
held  to  be  equivalent  of  cash,  109  C  609 

credit  memorandum  given  by  agent  after 

cancellation  of  policy  regarded  as  state- 
ment of  account  between  plaintiff  and 
agent,  109  C  609 

a  letter  from  plaintiff  to  company  stating 

payment  of  premium  to  agent  and  receipt 
of  credit  "closing  your  account  with  us" 
does  not,  as  defendant  claimed,  create  no- 
vation substituting  agent  as  debtor  for  un- 
earned premium  in  place  of  company,  109 
C  609 
-nor   is   there   merit    in   defendant's   claim 


that  it  was  induced  to  seek  only  remittance 
from  agent  of  earned  premium  and  to  delay 
attempt  to  secure  from  him  settlement  of 
whole  amount,  109  C  609 

rule  that  principal  not  bound  with  knowledge 
of  agent  when  acting  in  hostility  to  it  will 
not  avail  when  it  is  seeking  to  take  advan- 
tage of  rights  secured  thereby,  109  C  673 

in  taking  out  insurance  on  car,  as  provided 
by  conditional  sales  contract,  to  protect 
buyer's  interest,  sales  company  was  his 
agent;  it  was  authorized  to  accept  policy 
for  him ;  he  was  bound  by  its  knowledge 
of  its  terms,  116  C  246 

suit  against  insurance  company  on  basis  of 
negligence  of  its  agent  in  failing  to  for- 
ward promptly  application  for  policv,  116 
C  526 


broker    is    agent    of    insured    in    negotiating 

policy,  118  C  554 
owes  duty  to  exercise  care  and  skill,  118 

C  554 
negligence  or  breach  of  duty   which   de- 


feats  insurance   renders   him   liable  for  re- 
sulting loss,  118  C  554 
-principal  may  sue  for  breach  of  contract 


or  in  tort  for  breach  of  duty  imposed  bv 
it,  118  C  554 

where  person  of  maturity  who  can  read  and 
write  accepts  contract,  notice  of  contents 
imputed  to  him  if  he  negligently  fails  to 
read  it,  118  C  554 

except   if   there   is   fraud   or   artifice,    or 

mistake  not  due  to  negligence,  or  if  noth- 
ing is  done  to  mislead  him  or  put  him  off 
guard,  118  C  554 
-where    verdict    imported    agent    knew    of 


prior  burglary  invalidating  policy,  court 
correct  in  leaving  to  jury  whether  plaintiff 
was  chargeable  with  such  want  of  dili- 
gence in  failing  to  read  policy  as  to  charge 
him  with  knowledge,   118  C  554 

prima  facie  plaintiff's  damage  would  be 
amount  that  could  be  recovered  under  pol- 
icy procured  in  accordance  with  agent's  un- 
dertaking, 118  C  554 

incumbent  on  agent  to  show  plaintiff  suf- 
fered no  actual  damage  in  that  the  risk,  be- 
cause   of    prior   burglary,    was    uninsurable, 
118  C  554 
-and  failure  to  charge  that  plaintiff  must 


prove  he  could  have  secured  such  policy 
not  error,  118  C  554 

evidence  warranted  conclusion  that  agent  un- 
dertook to  procure  protection  for  plaintiff, 
that  latter  relied  upon  him  to  secure  it  and 
that  he  was  so  misled  by  statements  or 
conduct  of  defendant  as  to  relieve  him 
from  consequences  of  failure  to  read  policv, 
118  C  554 

conclusion  that  the  partial  coverage  in  the 
policy  was  not  result  of  fraudulent  repre- 
sentations and  negligence  of  defendant's 
agents,  upheld,   120  C  503 

agent's  failure  to  secure  another  compen- 
sation policy  for  defendant  after  insured 
cancelled  first  policy  and  his  failure  to  re- 
port that  he  could  not  secure  another  held 
no  breach  of  his  contract  with  plaintiff,  121 
C  134 

fact  that  agent  did  not  turn  over  premium  to 
insurance  company  was  not  breach  of  duty 
to  plaintiff  which  was  proximate  cause  of 
loss  of  protection  of  policy,   121   C  134 

court  cannot  assume  that  company  would 

not  have  returned  premium  and  cancelled 
policy,  121  C  134. 

powers  and  authority  of  agent  were  such  that 
information  communicated  to  him  re  trans- 
fer of  public  liability  policy  to  plaintiff  be- 
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came  knowledge  of  principal  insurer  so  as 
to  make  it  liable  on  policy,  122  C  198 

where  insurance  agent  took  note  of  defendant 
for  premium  and  indorsed  it  to  company 
without  insured's  knowledge,  there  was  no 
negotiation  by  defendant  after  indorsement 
such  as  would  support  action  by  agent  as 
accommodation  indorser,  129  C  472 

agent  received  note  as  agent  of  companv, 

129  C  474 

§  6.  The  Contract;  Requisites  and  Validity 

survey  properly  referred  to,  becomes  part  of 
policy,  22  C  244 

evidence  showing  that  no  contract  was  com- 
pleted, 41  C  104 

policy  to  trustees  of  railroad  does  not  cover 

their  individual  interests,  45  C  454 
and    parol    evidence    inadmissible,    45    C 

454 
a  renewal  certificate  need  not  be  sealed,  47  C 

569 
insurance    company   cannot   ordinarily   insure 

by  parol,  49  C  170 
but  terms  of  policy  to  be  issued  may  be 

orally  agreed  upon,  49  C   170 
-and   equity   may   correct   a   policy   mate- 


rially different  from  that  agreed  upon,  49  C 
170 
duty  of  applicant  ordinarily,  to  read  policy 
and  express  timely  dissent  from  such  stip- 
ulations as  were  not  agreed  upon  verbally, 
54  C  509 

but  if  all  the  terms  are  agreed  upon  in 

writing  the  company  cannot  take  advantage 
of  a  variance  inserted  by  mistake,  54  C 
510 

where    applicant   had   neither   actual   nor 


imputed    knowledge    of   the    change,    54    C 
510 
-company  cannot  impute  it  as  gross  negli- 


gence in  applicant  that  he  trusted  to  the  fi- 
delity of  company,  54  C  510 

condition  that  policy  become  effective  on  ap- 
proval ;  held  on  failure  to  give  notice  ap- 
proval is  presumed,  59  C  48 

on  a  conditional  delivery  of  policy,  rule  de 
parol  evidence  to  vary  does  not  affect  un- 
til the  condition  is  fulfilled,  59  C  49 

issuance  and  tender  of  policy  does  not  nec- 
essarily prove  a  completed  contract,  69  C 
503 

legal  effect  of  paid  up  policy,  74  C  466 

binder,  with  amount  of  premium  left  blank, 
to  be  filled  by  third  party,  binds  insurer ; 
incorporation  of  policy,  77  C  559 

what  enters  into  policyholder's  contract : 
members  of  stock  company  run  on  assess- 
ment plan,  not  liable  as  partners,  78  C  442 

truth  of  statement  of  insured  as  to  title  of 
property  is  condition  precedent  to  attaching 
of  risk,  86  C  15 
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issuance  of  a  new  policy,  though  in  renewal 
of  one  expiring,  held  a  separate  transac- 
tion, 97  C  344 

where  defendant  companies  insured  risk  of 
business  in  bankruptcy  through  W,  in- 
surance broker  for  trustee,  on  his  promise 
to  give  them  proportionate  policies  after 
sale  of  property,  purchaser  at  sale  could 
collect  on  policies  where  property  burned 
five  days  after,  though  no  new  policies  is- 
sued or  consent  to  transfer  of  property  in- 
dorsed, 101  C  627 

nor  any  consent  to  continue  policies  se- 
cured by  agents  of  other  companies  accord- 
ing to  custom,  it  appearing  that  no  steps 
had  been  taken  to  cancel  policies  of  other 
agents  though  thev  knew  of  sale,  101  C 
627 
-purchaser   could   maintain   action   as   sole 


beneficiary  under  contract.  101  C  627 

insurance  policy  but  a  contract  and  waiver 
is  based  on  modification  of  its  terms  by 
mutual  assent,  101  C  656 

provision  in  policy  issued  by  Connecticut  com- 
pany that  all  questions  arising  thereunder 
should  be  submitted  to  courts  of  foreign 
country  where  property  was,  is  illegal, 
particularly  as  it  might  affect  action  against 
company  here,  107  C  545 

meaning  of  the  term  "binder."  108  C  349 

where  policy  has  not  been  applied  for,  ac- 
ceptance by  insured  necessary  before  it  be- 
comes effective,  113  C  130 

application  for  insurance  is  but  an  offer, 
which  mav  ripen  into  contract  bv  accept- 
ance, 116  C  526 

out  of  making  application  there  cannot  arise 
implied  contract  on  part  of  insurer  to  act 
upon  it  within  reasonable  time,  with  cor- 
relative duty  to  deal  with  it  with  reason- 
able care,  either  itself  or  through  its  agent, 
116   C  526 

such  implied  promise  must  have  consid- 
eration,  116  C  526 

in  instant  case  no  detriment  to  applicant 


contemplated  by  terms  of  offer  or  accept- 
ance, 116  C  526 
-and     $5      paid     agent      not     considera- 


tion because  ownership  of  it  did  not  pass 
to  company,  116  C  526 

decisions  in  many  jurisdictions  holding  com- 
pany liable  for  delay  in  issuing  policy  after 
making  of  an  application,  and  upon  ground 
of  negligence  of  agent,  run  counter  to  ac- 
cepted legal  principles,   116  C  526 

policy  of  life  insurance  is  contract  and  un- 
less rights  in  others  have  been  created  it 
mav  be  altered  bv  agreement  of  parties, 
120  C  306 

plaintiff  sued  on  renewals  of  original  poli- 
cies ;  finding  that  original  contract  was 
continued    was    reasonable,    particularly    in 
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view  of  policy  provisions  to  that  effect,  123 
C  414 

terms  of  contract  between  union  and  member 
are  determined  by  constitution  and  by- 
laws existing  when  he  became  a  member 
and  as  amended  since,   128  C  381 

court  correctly  found  agreement  to  be  that 
plaintiff's  broker  would  order  increases  in 
fire  insurance  to  keep  property  under  con- 
struction adequately  insured,  129  C  147 

■ recovery    limited    to    amount    of    original 

insurance  plus  additional  sum  secured  by 
indorsement,  129  C  147 

■ there    was    no    oral    agreement    between 


plaintiffs  broker  and  fire  insurance  agent 
that  policy  should  be  issued  which  would 
at  all  times  cover  building  under  construc- 
tion, justifying  reformation  of  policy  on 
ground  of  mutual  mistake  or  specific  per- 
formance, 129  C  147 

§  7.  Construction  Generally 

duty  of  insurer  to  make  its  limitations  in 
clear  terms ;  insured  entitled  to  favorable 
construction,  otherwise,   40   C   586 

whatever  may  be  fairly  implied  from  terms 
or  language  of  policy  is  contained  in  it,  58 
C  309 

a  contract  of  insurance  in  a  benefit  associa- 
tion where,  by  usage,  questions  of  member- 
ship were  referred  to"  officers,  held  to  be 
made  in  view  of  such  usage,  58  C  556 

contract  to  be  construed  as  though  such 

reference  was  provided  in  terms,  58  C  557 

construed  against  insurers  where  ambiguous, 
80  C  681 

words  taken  to  conclusively  express  intent  of 
parties,  82  C  475 

provisions  of  forfeiture  construed  with  rea- 
sonable strictness  in  favor  of  insured,  89  C 
175 

not  assumed  that  a  policy  contains  a  clause 
that  will  make  it  void  on  breach,  90  C 
203 

forfeiture  not  implied  unless  expressed  in 
policy,  90  C  203 

policy  for  the  faithful  performance  of  his 
duties  as  town  treasurer  which  is  to  cease 
one  year  after  expiration  of  term  of  office 
construed  to  mean  a  limitation  upon  the 
time  within  which  an  action  must  be 
brought,  90  C  226 

ambiguous  clause  to  be  interpreted  against 
insurer,  101  C  369 

doubtful  clause  to  be  construed  against  in- 
surer ;  but  not  one  which  is  plain  and  un- 
ambiguous, 105  C  402 

where  terms  of  policy  are  clear  their  mean- 
ing is  not  to  be  forced.  105  C  406 

in  automobile  theft  policy,  insurer  must  ex- 
ercise privilege  to  return  car,  if  recovered, 
within  reasonable  time,  if  no  time  provided, 
106  C  519 


if  insurer  has  privilege  of  returning  recov- 
ered stolen  car,  it  must  be  in  substantially 
same  condition  as  when  stolen,  106  C  519 

where  terms  of  policy  unambiguous,  no  room 
for  rule  of  construction  favoring  the  in- 
sured, 107  C  446 

policy    will    not    be    reformed    to    insert 

name  of  individual  in  place  of  corporation 
to  enable  suit  for  loss  which  does  not  fall 
within  its  terms,  107  C  446 

meaning  of  "binder,"  108  C  349 

parties  using  commonly  accepted  terms  in 
negotiations  for  insurance  held  to  have  in- 
tended the  usual  form  of  policy  described 
thereby,  108  C  349 

provisions  in  policy  of  doubtful  meaning  con- 
strued in  favor  of  insured,  108  C  707 

forfeitures  by  implication  or  construction  not 
compelled  by  express  requirements  general- 
ly disfavored,   108  C  707 

where  officers  of  company  must  have  known 
of  questions  as  to  meaning  of  ambiguous 
provision  and  yet  retained  it,  rule  that 
policy  is  to  be  construed  against  insurer 
has  especial  application,  111  C  549 

if  terms  are  ambiguous,  they  must  be  given 
their  ordinary  meaning,  113  C  112 

policies   to   be  construed  to  impose   such 

obligations  only  as  the  parties  can  be  rea- 
sonably presumed  to  have  intended,  113   C 
112 
-if    provisions    are    doubtful,    construction 


favorable  to  insured  to  be  adopted,   113   C 
112 
-limits  of  latter  rule,  113  C  112 


if  policy  is  ambiguous,  to  be  construed  favor- 
ably to  insured,  113  C  513 

express    terms    of   policy   cannot   be   ex- 
tended  by   implication,   113   C   513 

policies    in    general   are   to   be   construed 

as  other  written  contracts,  according  to  in- 
tent of  parties,  113  C  513 
-are  to  be  construed  as  a  whole,   113   C 


514 


particular    language    must    prevail    over 

general,  113  C  514 

when  insurers  issue  workmen's  compensation 
policies  in  language  which  can  be  applied 
to  risks  they  purport  to  cover  only  by  forc- 
ing beyond  ordinary  meaning  and  which  is 
indefinite,  they  should  be  interpreted  in 
such  a  way  as  will  best  protect  employees, 
116  C  216 

where  insurer  was  organized  and  located  in 
New  York  and  policy  was  issued  and  ac- 
cepted by  resident  there,  construction  and 
effect  of  policy  to  be  determined  by  law  of 
that  State,  117  C  437 

ambiguous  provision  is  liberally  construed  in 
favor  of  insured,  117  C  507 

rule  is  applicable  in  favor  of  an  addi- 
tional insured,  117  C  508 
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when  policy  is  so  framed  as  to  leave  room 
for  two  constructions,  words  used  are  in- 
terpreted most  strongly  against  insurer, 
118  C  423 

because  company  prepared   policy  and   it 

is    its    language   that   must   be   interpreted, 

118  C  424 

general  term  in  policy  that  terms  conflicting 
with  laws  of  State  shall  be  inoperative  and 
specific  statutory  provision  shall  supersede 
inconsistent  condition  in  policy,  does  not 
incorporate  into  contract  statute  which  is 
void,  119  C  416 

when  policy  is  so  framed  as  to  leave  room 
for  two  constructions,  words  used  should  be 
interpreted    most    strongly    against    insurer, 

119  C  426 

policy  of  group  insurance,  premiums  paid  part 
by  employer  and  part  by  employee,  pro- 
vided death  and  disability  benefits  to  em- 
ployee, and  was  to  cease  at  "termination 
of  employment,"  employee  then  to  have 
right  to  policy  regardless  of  his  insurability 
by  making  application  within  thirty-one 
days,  120  C  60 

within  class  of  contracts  made  for  benefit 

of  third  party,  but  differs  in  that  third 
party  pays  part  of  consideration,  120  C  60 
-"employment"  not  used  in  sense  of  legal 


contract  but  has  reference  to  a  status  of 
employment,  120  C  60 

— in  construing  contract  it  must  be  as- 
sumed both  employer  and  company  intend- 
ed it  should  operate  fairly  and  justly  to- 
ward employee,   120  C  60 

— if  employer  could  terminate  status  of  em- 


ployment without  notice  to  employee  tem- 
porarily laid  off,  latter  might  lose  benefit 
of  his  right  to  receive  policy  on  making 
application,  120  C  60 

— phrase  "termination  of  employment"  held 
to  mean  termination  of  which  employee  had 
knowledge  or  notice,  120  C  60 

— and     though     employer     not     company's 


agent  as   regards  obligation  to  give  notice 
of  termination  to  employee,  neither  was  it 
agent  of  employee  so  that  notice  would  be 
imputed  to  him,  120  C  68 
-so  when  E  was  temporarily  laid  off,  on 


Oct.  1  employer  dropped  him  from  pay- 
roll and  on  Oct.  30  notified  insurer  his 
policy  was  cancelled  Oct.  1,  but  no  notice 
was  given  E,  who  died  Oct.  23,  held  em- 
ployment not  terminated,  120  C  60 

if  terms  are  of  doubtful  meaning,  that  per- 
missible construction  most  favorable  to  in- 
sured will  be  adopted,  120  C  200 

if    plain     and    unambiguous,     established 

rules  to  apply  and  language  must  be  ac- 
corded its  ordinary  meanings ;  courts  can- 
not indulge  in  forced  construction,  120  C 
200 
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insured  cannot  be  discharged  from  legal 

consequences  of  failure  to  comply  with  ex- 
plicitly stipulated  requirement,  120  C  200 

insurance  policy  is  a  contract  and  intention  of 
parties  as  manifested  in  it  is  determinative 
of  risks  it  covers,  120  C  2% 

principles    of    legal    causation    will    ordi- 
narily  be   applied,    but   not   so   closely   ap- 
plied as  to  defeat  intent  of  parties,  120   C 
296 
-rule  where  loss  is  due  to  two  independent 


causes,  fire  and  collision ;  "predominantly 
efficient  cause,"  120  C  303 

where  plaintiff  is  resident  of  Massachusetts 
and  defendant  insurer  a  Massachusetts  cor- 
poration and  policy  issued  there,  construc- 
tion and  effect  of  its  provisions  determined 
by  Massachusetts  law,   120   C  645 

in  the  construction  of  an  insurance  policy  as- 
certainment of  the  true  intent  of  the  parties 
is  the  paramount  object,  120  C  651 

when  words  without  violence  are  susceptible 
of  two  interpretations,  that  which  will  sus- 
tain claim  of  the  insured  and  cover  the 
loss  will  be  adopted,  123  C  1 

contract  made  in  this  State  between  Con- 
necticut corporation  and  dentist  residing 
here  is  to  be  construed  in  accordance  with 
law  of  this  State,  123  C  4 

policy  should  be  construed  to  give  insured 
the  protection  which,  attributing  to  it  its 
ordinary  and  natural  meaning,  he  reason- 
ably assumes  it  affords,  123  C  6 

settled  construction  given  by  commercial 
world,  though  differing  from  natural  im- 
port of  words,  may  be  sanctioned,  124  C 
654 

provision  excluding  from  coverage  of  prop- 
erty liability  policy,  property  "in  charge 
of  the  insured,  construed  not  to  cover 
plaintiff's  truck  stored  in  space  sublet  by 
insured  to  plaintiff,  127  C  257 

employee  of  an  assured  under  liability  policy 
who  was  permitted  to  use  truck  for  busi- 
ness purposes  but  injured  plaintiff  while 
using  it  for  own  purposes  not  within  cover- 
age as  an  "additional  insured"  within  poli- 
cy definition,  128  C  140 

cases  reviewed,  128  C  144 

meaning  of  Employers'  Non-Ownership  Auto- 
mobile Liability  clause  commented  upon, 
129  C  126 

§  8.  Risks,  Causes  and  Extent  of  Loss 

§  9.  In  General 

strike  insurance  policy  construed  where 
there  is  partial  suspension  of  business,  83 
C  393 

production  of  plant  during  strike  can  be 

expressed  in  dollars  and  cents,  as  measured 
by  sales,  where  this  method  represents  pro- 
duction with  substantial  accuracy,  83  C 
394 
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profit  of  years  before  strike  basis  of  com- 
puting entire  or  partial  loss;  "fixed 
charges"  construed,  83  C  394 

§  10.  Fire,   Collision,  Theft   and   Bur- 
glary 

collision   and   fire;   proximate   cause  of   loss, 

34  C  571 
damages ;    cost    of    repairs    of    vessel    as 

measure  of,  34  C  573 
-cost   of   raising  vessel   an   item  of   dam- 


ages, 34  C  573 

destruction  as  military  necessity  is  not  within 
proviso  de  insurrection,  riot,  etc.,  40  C  578 

by  United  States  officer  in  command,  not 

within  proviso  de  military  or  usurped 
power,  40  C  582 

insurers  liable  for  loss  from  fire  set  to  pre- 
vent goods  falling  into  enemy's  hands  on 
evacuation,  40  C  582 

policy  against  burglary-  of  safe  by  forcible 
and  violent  entry  by  use  of  tools,  etc.,  held 
not  to  cover  loss  where  burglar  opened  safe 
with  combination  secured  from  clerk  at 
point  of  gun,  105  C  402 

policy  against  forcible  burglary  of  safe  means 
an  entry  actually  accomplished  by  force, 
not  unsuccessful  attempt,  105  C  402 

fact  that  more  complete  indemnity  obtain- 
able at  higher  premium  is  to  be  considered, 
105  C  405 

in  policy  against  burglary  the  person  from 
whom  the  combination  of  a  safe  was  se- 
cured is  not  a  "tool"  within  meaning  of 
policy,  105  C  407 

insurance  against  "direct  loss  or   damage  by 
fire";     fire     defined;     distinction     betwee 
"hostile"  and  "friendly"  fire,  105  C  729 

where  car  is  on  lease  and  lessor  has  interest 
in  it,  measure  of  recovery  for  theft  is  fair 
market  value  less  interest  of  lessor,  106  C 
519 

that  lessor  has  repossessed  car  immate- 
rial, 106  C  519 

policy  covering  loss  or  liability  by  break- 
down of  generator,  except  loss  where 
breakdown  is  caused  by  fire  or  loss  from 
fire  outside  machine  due  to  breakdown,  is 
specific  insurance  as  regards  loss  by  fire 
within  machine,   110  C  332 

hence    such    loss    is    within    exception   to 

general  fire  policy  as  to  property  specifical- 
ly   insured     against_^£U»ilar    liabilities     in 
whole  or  in  part,  tflOC  332N 
-specific    insurance^rnay- exist   though    no 


B 


definite  portion  of  amount  of  policy  is  al- 
lotted to  different  subjects  covered  by  it, 
110  C  332 
suit  upon  policy  insuring  against  "collision 
or  upset,"  where  flame  in  cab  caused  driver 
to  swerve  from  road,  car  went  down  steep 
bank,  crashed  at  bottom  and  was  consumed 
by  fire,  120  C  296 


— impact  of  car  with  earth  at  bottom  of 
bank  was  "collision  with  an  object"  with- 
in meaning  of  policy,  120  C  296 

— burden  on  plaintiff  to  prove  he  suffered 


loss  by  reason  of  damage  by  the  collision, 
120  C  301 

— that  flame  in  cab  was  inducing  cause  did 
not  discharge  liability  of  insurer  for  dam- 
ages due  to  collision,  120  C  296 
-burden  also  on  plaintiff  to  prove  amount 


of  damage  from  collision   or  upset,   120   C 
302 
-whether  plaintiff  must  prove  that  a  cer- 


tain portion  of  damage  resulted  from  each 
of  the  two  causes,  flame  and  upset,  120  C 
302 

since  court  found  that  ignition  of  gas  in 

tanks  was  caused  by  upset  and  only  rea- 
sonable conclusion  was  that  such  damage 
as  was  caused  by  fire  was  result  of  such 
ignition,  the  upset  was  "predominantly  ef- 
ficient cause"  of  the  whole  damage,  120  C 
296 

situation   not  entirely  like  that   in  torts ; 

usual  principles  of  causation  should  not  be 
so    closely    applied    as   to   defeat    intent   of 
parties,  120  C  303 
-and   rule   requiring  plaintiff  to  segregate 


damage  due  to  a  particular  peril  insured 
against  where  entire  loss  is  due  to  two 
causes  operating  independently,  not  appli- 
cable, 120  C  296 
in  policy  insuring  against  loss  by  collision  or 
upset,  clause  excluding  damage  by  fire 
would  not  exclude  loss  by  fire  when  it  re- 
sulted from  collision  or  upset,  122  C  245 

clause  refers  to  fire  not  caused  by  colli- 
sion or  upset,  122  C  245 
if  collision  or  upset  was  caused  by  fire, 


loss  due  to  former  would  be  attributed  to 
fire    and    included    within   excluded    clause, 
122  C  245 
— and   where   there   was   outburst   of   flame 


in  cab  of  truck  resulting  in  its  veering  from 
road  and  plunging  down  embankment,  and 
fire  which  followed  destroyed  it,  held  that 
loss  was  "damage  by  fire"  within  excluding 
clause,  122  C  245 

loss  may  be  due  to  fire  though  it  in  no  way 
injured  property;  various  examples  given, 
122  C  250 

but  fire  due  to  lighted  match,  cigar,  gas 

jet  and  the—like,  not  within  terms  of  fire 
policy,  $2fc  25T"N 

§  11.  Life  and  Accident 

against  injury  by  accidental  and  violent 
means,  with  exceptions ;  specific  exclusions 
do  not  operate  to  make  principal  terms 
more  inclusive,  34  C  579 

such  injury  must  be  both  accidental  and 

violent,  34  C  579 
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injury  from  jumping  off  moving  car  and 
voluntarily  running  along,  held  not  within 
accident  policy,  34  C  580 

insurance  against  bodily  injury  through  ex- 
ternal violence  and  accidental  means  does 
not  cover  case  where  death  due  in  part  to 
disease  existing  at  time  of  alleged  injury, 
83  C  708 

voluntary  setting  off  of  bomb  by  gardener 
not  a  voluntary  exposure  to  unnecessary 
danger  under  accident  policy,  91   C  727 

meaning  of  injury  "immediately"  disabling, 
108  C  312 

provisions  of  accidental  death  policy  con- 
strued to  mean  that  if  sole  proximate  cause 
of  death  was  accident,  recovery  may  be 
had,  118  C  419 

but    if    disease    was    a    proximate    cause, 

though  there  was  accident,  no  recovery, 
118  C419 

■ but   there   is   liability   when   death   comes 

through  medium  of  disease  directly  induced 
by  injury,  118  C  424 

-and   recovery  not   barred  merely  because 


injured  was  suffering  from  disease,  118  C 
419 

man  who  had  had  heart  trouble  hit  by  piece 
of  wood  while  sawing ;  conclusion  of  death 
from  accident  sustained,   118  C  419 

if    company     desired    autopsy    it     should 

have  made  demand  in  reasonable  time  after 
death  and  before  burial,  118  C  419 

certificate  of  benefit  conditioned  on  continu- 
ous service  providing  for  payment  on 
death  of  employee  while  in  employ  of 
company,  118  C  658 

"employ"    meant    status    of    employment 

rather  than   actual  employment,   118   C  658 

and    where    employee    became    sick    and 


was  unable  to  work  until  death  three  years 
later,   held  correspondence  between   parties 
did   not   terminate   employment    status,    118 
C  658 
-nor   did    disability    provision   applying   to 


employees  under  sixty  affect  plaintiff's 
rights,  her  husband  being  sixty-eight,  118 
C  658 

ulceration  of  dentist's  fingers  resulting  from 
long  and  continuous  application  of  X-rays 
was  bodily  injury  effected  through  acciden- 
tal means,  123  C  2 

actual  breakdown  of  tissues  evidenced  by 

ulcers  marked  date  of  accident,  from  which 
date  there  was  partial  disability,  123  C  2 

injurv  through  "accidental  means,"  124  C 
237 

coronary  occlusion  brought  on  by  plain- 
tiff   picking    up    and    supporting    wife    and 
falling,   after   she   was   injured   in  accident, 
within  policy,  124  C  237 
-in  view   of  conflict  of  medical   testimony 


question  one  of  fact,  124  C  238 
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although    plaintiff    voluntarily    gave    aid, 

wife's  struggling  to  resist  him  and  his 
slipping  supplied  elements  necessary  to 
bring  case  within  words  "accidental  means," 
124  C  238 

suicide,  at  least  when  sane,  not  an  accident; 
provision  excluding  it  from  coverage  not 
an  exemption,  124  C  532 

exemption  from  provision  for  double  indem- 
nity in  case  of  accidental  death  where  it 
resulted  from  self-destruction  "or  from 
poisoning  or  asphyxiation"  not  ambiguous 
so  as  to  warrant  resort  to  rule  of  interpre- 
tation against  insurer,  127  C  252 

- — exemption  applicable  though  poison  not 
taken  by  voluntary,  conscious  or  intelli- 
gent act  of  insured,  127  C  252 

§  12.  Liability  and  Indemnity 

policy  covering  losses  by  misconduct  of  bank 
cashier  includes  losses  through  "kiting" 
checks,  97  C  202 

but  settlement  by  bank  of  claim  of  trus- 
tee in  bankruptcy  against  drawer  of  checks 
does   not   determine   liability   under   policy, 
97  C  202 
-otherwise,    if    policy    covered    protection 


against  liability,  with  obligation  on  insurer 
to  defend  action,  97  C  202 

policy    held   one    of    indemnity    for   loss,   not 
against   liability,  98   C   448 

hence  payment  by  assured  was  a  condi- 
tion precedent  to  recovery  on  policy,  98  C 
448 
-that  insurance  company  took  full  charge 


of  suit  against  assured,  held  immaterial,  98 
C  451 
-had  Chapter  331  of  Public  Acts  of  1919 


been  existent,  the  result  would  have  been 
different,  98  C  453 

so-called  "omnibus  coverage  clause"  in  auto- 
mobile policy  construed,  101  C  369 

insurer    liable    for    use    or    operation    by 

third  party  with  permission  of  owner, 
though  specific  purpose  of  permission  ex- 
ceeded, 101  C  369 

issued  to  cover  automobile  while  engaged  in 
jitney  business  will  not  cover  loss  incurred 
while  owner  was  using  it  for  individual 
purpose,  107  C  446 

automobile  liability  policy  providing  that 
company  agrees  to  serve  assured  by  nego- 
tiation and  settlement  of  claims  and  con- 
ditioned that  assured  should  not  make  vol- 
untary payment,  construed  to  give  right  to 
company  to  make  settlements  in  good  faith, 
117  C  147 

and  right  to  deduct  from  limited  liability 

payments  so  made  follow  as  reasonable  and 
proper  implication,  117  C  147 

provision  in  policy  insuring  against  loss  from 
liability  making  insurance  available  to  any 
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person  operating  car  "with  the  permis- 
sion of  the  named  assured,"  117  C  505 

— permission  is  something  more  than  mere 
sufferance  or  toleration;  is  used  in  sense 
of   leave,   license   or   authority,    117    C   505 

— need   not   necessarily    be   in   definite,   ex- 


press terms,  117  C  505 

— may  arise  or  be  implied  from  course  of 
conduct  pursued  with  knowledge  of  facts, 
117  C  505 

— and  where   it  was  found  that  prolonged, 


frequent  and  habitual  use  was  made  with 
knowledge  and  acquiescence  of  owner,  held 
this  amounted  to  permission  within  policy, 
117  C  505 

— that  P  did  not  have  permission  for  par- 
ticular trip,  nil  sig.,  117  C  508 
-fact  that  permission  was  given  P  for  par- 


ticular trip  by  owner's  son  considered,  117 

C  508 
classification  of  liability  insurance  policies  as 

those  of  "indemnity  against  loss"  and  those 

"against  liability,"   119   C  416 
no    recovery   under   former   until   liability 

is  discharged,   119  C  416 
under    latter    cause    of    action    complete 


when  liability  attaches,  119  C  416 

— policies  providing  that  no  action  shall  lie 
unless  for  loss  actually  sustained  and  paid 
in  satisfaction  of  final  judgment  are  classi- 
fied as  "indemnity  against  loss,"  119  C  416 

— in     instant    case     agreement    of    insurer 


to  pay  any  loss  by  reason  of  liability  im- 
posed by  law  upon  insured  for  damages 
conclusive  that  policy  was  one  "to  indem- 
nify against  loss,"  119  C  416 
— and  absence  of  "no  action"  clause  nil  sig., 
119  C  416 
-provision  for  action  by   claimant  against 


insurer  in  case  of  insolvency  of  assured, 
leads  to  same  interpretation,  119  C  416 

liability  of  insurer  to  insured  for  failing  to 
settle  claim  where  judgment  against  latter 
exceeds  policy  limits,   120   C   156 

standards    applied    by    courts    (1)    good 

faith  and  honest  judgment;  or  (2)  due  dili- 
gence, 120  C  156 

in    instant    case,    though    insurer   did  not 


settle   claim   as   recommended   by   local   at- 
torney, held  as  matter  of  law  it  could  not 
be   said   it   did   not   meet   test    (2),    120   C 
156 
-and     therefore     unnecessary     to     decide 


which  standard  should  be  adopted  in  this 
jurisdiction,   120  C   156 

public  liability  insurance  is  third  party  cover- 
age, that  is,  insurance  against  liability  of 
assured  for  injury  sustained  by  a  third 
person,  120  C  652 

it   is   not   a   policy   of  accident   insurance 

indemnifying  assured  against  injuries  suf- 
fered by  himself  in  accident,  120  C  645 


by   its   definite   terms    it   insures   against 

claims  for  damages  for  which  he  or  others 
named  in  policy  might  become  liable,  120 
C  645 

plaintiff  sought  to  recover  from  insurance 
company  a  judgment  which  he  recovered 
against  a  passenger  through  whose  negli- 
gence he  was  injured  while  latter  was 
driving  his  automobile  with  his  permission, 
120  C  645 

held  that  terms  of  policy  and  indorsement 

do    not    support    such    a    recovery,    120    C 
645 
-but  see  concurring  opinion,   which  holds 


though  this  may  be  law  of  Massachusetts, 
it  would  not  be  law  here,  120  C  654 

automobile  liability  policy  insuring  O  did  not 
permit  recovery  against  insurer  by  party 
injured  by  L,  who  was  O's  agent  and  us- 
ing O's  car  for  own  pleasure,  where  in 
action  against  O  and  L  he  secured  judg- 
ment against  latter  but  not  former,  125  C 
507 

liability  policy  to  garage  company ;  does  not 
obligate  insurer  to  pay  for  injuries  caused 
by  operation  of  garage  car  by  prospective 
purchaser  where  garage  not  itself  liable, 
125  C  725 

liability  policy  to  employer,  excepting  inju- 
ries to  persons  caused  by  transportation  in 
car  used  to  transport  materials ;  exception 
applied  to  employee  riding  in  truck  carry- 
ing materials  from  siding  on  premises  to 
storehouse,  two  hundred  and  fifty  feet,  126 
C  87 

§  13.  Marine 

marine  policy ;  capture  and  condemnation 
without  just  cause,  when  a  total  loss ;  ne- 
cessity of  abandonment,  2  R  404 

marine  policy ;  on  total  loss  of  profits  no  aban- 
donment is  necessary,  3  D  118 

resistance   of  neutral   to  belligerent's   search ; 

barratry,  5  D  4 
port   of   arrival    is   not   necessarily  the  "port 

of  discharge,"  1  C  194 
especially  where  there  is  no  deviation,  1 

C  199 
-"port  of  discharge"  is  where  cargo  is  un- 


loaded, 1  C  198 
— removal  of  part  to  lighten  ship  is  not  an 
unloading,  1  C  198 
-nor  mere  removal  of  perishing  goods,   1 


C  242 
what  constitutes   constructive  total  loss,   1   C 

201 
insurers    held    liable    for    commissions    paid 

foreign  agents ;  no  commissions  allowed  on 

disbursements  by  owner,  1   C  242 

when  insurers  are  liable  for  wages  of  master 

and  crew,  1  C  243 
for   what   kind    of  damage   insurers   are  not 

liable,  1  C  243 
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discharge  of  seamen  without  replacing  them 
by  others  would  be  evidence  of  termination 
of  voyage,  1  C  339 

but  a  discharge   of  part  of  them,   aliter, 

1  C  340 

property  saved;  no  fund  in  owner's  hand  for 
getting  vessel  off;  abandonment  may  be 
waived  by  mutual  consent,  1  C  341 

consent  ma}-  be  express  or  implied,  1   C 

341 


— if   properly   made,  changes   ownership  of 
vessel,    1    C   341 
-purchase  by  former  owner  must  be  bona 


fide,  1  C  341 
open  policy  on  freight ;  nature  of  contract,  2 

C  370 
no  recovery  of  premium  on  open  policy,  if  the 

only  agreement  was  to  accept  valued  policy, 

3  C  362 
insurer  liable  for  total  loss  of  memorandum 

goods,  when,  14  C  53 
meaning   and   effect   of   memorandum   clause, 

14  C  55 
barratry  of  second  mate  acting  as  master,  is 

not  within  exception  of  barratry  by  master 

only,  20  C  484 
fraud   of  master   who  is   also  part  owner  of 

lost  vessel,  constitutes  barratry,  32  C  38 
a    peril     insured    against;    unless     other 

owner  assented  to  the  fraud,  32  C  38 
request  to  "cover  boat"  during  trip  with  re- 
ply "binding  insurance  trip  to  Bridgeport" 

meant  policy  in  usual  form,  108  C  349 
no  full  coverage   policy  and  term  "fully 

covered"   referred   to  amount,  not  form  of 

policy,  108  C  349 
policies  "at  and  from"  and  "from"  distin- 


guished, 108  C  349 
— under  latter  risk  begins  when  boat  starts 

on  voyage;  when  that  is,  108  C  349 
— risk  not  covered   where   boat   sails   after 


moving  up  river  from  harbor  to  load,  not 
then  in  condition  to  sail  or  properly  docu- 
mented, 108  C  349 


§  14.  Representations,       Warranties 
Conditions;  Concealment 


and 


§  15.  In  General 

representation    or     suppression     of     material 

facts  will  vitiate  policy,  3  D  118 
warranty  relates  to  risk  if  it  defines  or  limits 

it,  13  C  545 
representations  precede  contract  and  need  be 

only  materially  true,  21   C  32 
distinction    between     representations     and 

warranties,  21   C  31 
warrranty  must  be  literally  fulfilled,  21  C  32 
agreement    to    make    survey    part    of    policy 

makes   representations  in   it  warranties,   21 

C  35 
representations    in    survey    which    is    part    of 

policv  must  be  substantially  performed,  22 

C  245 
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are  not  open  to  parol  explanation,  22  C 

247 

applicant  bound  to  disclose  fully  every  ma- 
terial fact,  25  C  63 

but  minute  details  are  unnecessary,  un- 
less asked,  25  C  65 

statement  that  declarations  "are  true"  makes 
them  warranties,  35  C  236 

falsity  of  any  material  statement  will  avoid 
policy,  35  C  238 

whether  a  technical  warranty  or  not,  35 

C  238 

statements  in  application  may  become  war- 
ranties by  clause  in  policy  to  that  effect, 
41  C  169 

condition  of  policy  is  not  a  part  of  the  con- 
sideration, 47  C  557 

though  performance  is  essential  to  re- 
covery, 47   C  558 

matters  irrelevant  to  the  risk  but  included  in 
application   held   warranties,   50   C   432 

answers   not  true   in  the   sense   in   which 

they  were  taken  by  the  parties  will  prevent 
recovery,  50  C  432 

where  statements  in  application  are  made 
warranties  by  policy  it  is  error  to  allow 
jury  to  construe  warranties  in  absence  of 
ambiguity,  51  C  505 

or  to  determine  "the  sense  in  which  the 

parties  understood  them,"  51   C  506 

warranties  to  be  literally  and  exactly  ful- 
filled whether  material  or  not,  51  C  505 

representation  even  if  material  need  only 

be  substantially  accurate,  51  C  505 

failure  of  insured  to  comply  with  promissory 
representations  de  future  conduct,  not  in- 
corporated in  policy,  held,  in  absence  of 
fraud,  no  defense  to  suit  on  policy,  52  C 
578 

breach  of  warranty;  pleading;  burden  of 
proof,  74  C  704,  719,  76  C  494,  77  C  286 

insurance  company  has  burden  to  show 
breach  of  condition  subsequent,  89  C  36 

condition    subsequent    must   be   construed 

favorably  to  insured,  89  C  36 

false  statement  in  proof,  to  defeat  recovery, 
must  be  intentional ;  made  with  purpose  to 
defraud,  94  C  118 

or  unless  there  is  express  provision  that 

misstatement   shall   have   that   effect,   94    C 
118 

general  rule  is  that  warranty  must  be  strictly 
fulfilled,  113  C  108 

tendency  noted  to   relax   rule   in  case  of 

substantial  compliance,  113  C  108 

where  policy  states  requirement  as  war- 
ranty,  it  must  be  given  that  effect,   113   C 
112 
-if   terms    are    ambiguous,    they    must    be 


reasonably  presumed  to  have  intended,  113 
C  108 
-and   if  meaning  is   doubtful   construction 


favoring  insured  to  be  adopted,   113  C   108 
breach  of  warranty  destroys  right  of  re- 
covery, 113   C  118 
if  material  representation  is  false  it  prevents 
recovery  on  policy,  125  C  134 

§  16.  Fire,    Collision,   Theft   and  Bur- 
glary 

conditions  in  policy,  held  not  precedent;  must 
be  taken  advantage  of  by  pleading,  8  C 
466 

permitting  certain  business  and  all  its  proc- 
esses permits  repair  of  machinery  used,  8 
C   467 

though  carpenter  shop  is  forbidden,  8  C 

467 

statement  or  description  of  insured,  on  face 
of  policy,  is  an  express  warranty,  13  C 
544 

also  if  on  separate  paper  referred  to  in 

policy,  13  C  545 

such    warranty    to    be    strictly    complied 

with,  13  C  544  ' 

immaterial  whether  broken  with  or  with- 


out consent  of  insured,  or  by  his  fault,  13  C 
545 

extra  hazardous ;  effect  of  memorandum 
clause,  13  C  546 

description  of  building  in  application,  does 
not  prevent  ordinary  use,  20  C  144 

farmer  may  use  barn  for  ordinary  pur- 
poses, 20  C  144 

what  language  constitutes  a  warranty  to  keep 
a  night  watchman,  21   C  38 

such  a  warranty  is  not  affected  by  Sun- 
day laws,  nor  by  parol  evidence  of  custom, 
21  C  40 

invalidity  for  imperfect  ,title  in  insured ;  what 
is  a  "perfect  title,"  21  C  448 

an    outstanding    mortgage    avoids    policy, 

though  paid  after  law  day,  21  C  448 

meaning  of  agreement  that  unoccupied  prem- 
ises should  be  tenanted.  29  C  23 

insured  may  have  reasonable  time  to  se- 
cure tenant,  29  C  24 

member  of  mutual  company  bound  to  notice 
and  observe  its  by-laws,  29   C  69 

double  insurance;  mortgagor  and  mortgagee, 
31  C  530 

forfeiture    by    charter,    unless    permitted 

by  indorsement  on  policy,  cannot  be  waived, 
38  C  184 
-consent   shown   only   by   indorsement,   38 


given  ordinary  meaning,  113  C  108 
-but  provision   is   to  be  construed   to   im- 


pose  such   obligations   only    as   parties   are 
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C  187 

forfeiture  for  transfer  or  sale ;  indorsement 
by  secretary  that  loss  is  payable  to  trans- 
feree;  insurers  liable,   40  C  61 

what  change  in  title  terminates  policy,  45  C 
451 
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charter  complied  with,  if  title  of  insured  be 
good  in  fact,  though  defective  on  record, 
47  C  559 

as   outstanding    legal   title   as   mortgagee 

for  over  fifteen  years,  47  C  558 

ordinary  lease  is  not  an  incumbrance,  47  C 
559 

nor  is  a  five-year  lease,  47  C  560 

temporary  vacancy  is  contemplated  in  in- 
surance of  tenement  house,  47  C  561 

if  vacancy   is  long,  notice  to   insurers   is 

sufficient,  47  C  561 

if  vacancy  per  se  does  not  avoid  policy, 

it  can  only  do  so  by  increasing  risk ;  ques- 
tion is  for  the  jury,  47  C  562 

transfer  between  persons  jointly  insured  is 
not  within  the  prohibition,  de  change  in 
title,  47  C  564 

no  legal  objection  to  renewal  to  one  only  of 
joint  insured,  47  C  565 

forfeiture  for  other  insurance  held  not  appli- 
cable to  that  mentioned  and  specified,  47  C 
569 

permitted  use  of  one  stove  definitely  located, 
stronglv  implies  prohibition  of  another,  48 
C  114  ' 

a  defense,  if  use  of  another  stove  in- 
creased the  risk,  48  C  115 

question  whether  risk  was  thereby  increased, 
is  for  the  jury,  48  C  115 

of  no  avail  to  show  that  fire  caught  from 

the  permitted  stove,  48  C  115 

if  manner  of  use  is  clearly  defined,  insured 
cannot  claim  right  to  carry  on  business  in 
ordinary  way,  48  C  114 

renewal    clause    held    not    inconsistent    with 

provision    that    increased    risk    shall    avoid 

policy,  48  C  116 
clause  avoiding,  if  property  be  vacant ;  tenant 

left  at  6  p.  m.,  house  burned  at  2  a.  m. ; 

company  held  not  liable,  50  C  430 

by  terms  of,  insured  allowed  to  use  naphtha 
without  fire  or  lights ;  placing  of  stove  in 
room  where  naptha  was  used  held  an  in- 
creased risk,  50  C  553 

provision  in  policy  to  avoid  if  any  change 
takes  place  in  title ;  partnership  afterwards 
formed  avoids  policy  on  merchandise,  51 
C  222 

language  of  contract  held  to  create  a  part- 
nership, 51   C  222 

policy  to  be  void  if  dwelling  ceases  to  be  oc- 
cupied as  such ;  held  burden  on  insurance 
company  to  show  nonoccupation  at  time  of 
fire,  51  C  510 

fact  that  fire  was  smoldering  unobserA'ed 

at  time  of  removal  does  not  prevent  forfei- 
ture, 51  C  511 

neglect  of  insured  to  notify  company  of  in- 
creased risk  held  to  make  renewal  void,  52 
C  583 
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— does  not  alter  the  case  that  renewal  was 
by  new  policv  rather  than  renewal  certifi- 
cate, 52  C  585 
-especially   where  insured  asked  for  new 


policy,  52  C  585 

new  building  held  not  an  "addition"  within 
terms  of  policy,  52  C  586 

though  connected  by  bridge  and  under- 
ground passage,  52  C  586 

title  absolute  under  foreclosure  is  a  "sale" 
within  terms  of  policy  that  sale  should  ren- 
der it  void,  57  C  338 

mortgagee's  consent  after  time  for  re- 
demption had  expired  to  extend  time,  held 
not  to  save  policy,  57  C  338 

policy  held  void  as  to  personalty  therein 

as  well  as  realty  mortgaged,  57  C  339 
-contract  held  indivisible  as  resting  upon  a 


single  consideration  and   securing  a  single 
result,  57  C  339 

covering  building  and  contents  apportioned, 
held  entire,  57  C  339 

the  unity  of  the  contract  and  the  identity 

of  the  risk  are  inseparable,  57  C  340 

condition  that  policy  become  effective  on  ap- 
proval :  on  failure  to  give  notice,  approval 
is  presumed,  59  C  48 

on  a  conditional  delivery  of  policy,  rule  de 
parol  evidence  to  vary  does  not  affect  un- 
til condition  is  fulfilled,  59  C  49 

condition  in  fire  policy  against  other  insur- 
ance ;  taking  such  insurance  between  ap- 
plication for  and  issuance  of  policy ;  effect 
on  condition  of  requirement  that  property 
be  insured  to  80  per  cent  of  its  value,  70 
C  566 

truth  of  the  statement  of  insured  as  to  title 
of  the  property  is  a  condition  precedent  to 
the  attaching  of  the  risk,  86  C  15 

in    a    suit,    plaintiff    sustains    burden    of 

proof,  and  burden  never  shifts,  86  C  15 

where  there  is  a  condition  making  policy  void 
for  false  swearing  after  loss,  it  is  a  condi- 
tion subsequent,  86  C  15 

policy  to  be  void  if  there  is  any  change  in 
interest,  title,  or  possession  means  actual 
change,  not  colorable  one  to  avoid  attach- 
ment, 89  C  35 

outstanding  mortgages  and  liens  not  a  breach 
of  ownership  clause  in  policy,  89  C  175 

clause  of  ownership  does  not  require  absolute 
and  complete  legal  title ;  a  bill  of  sale  giv- 
ing ownersip  to  vendor  not  a  breach  on 
part  of  insured  vendee,  89  C  176 

condition  of  sole  ownership  broken  if  insured 
is  only  conditional  vendee,  89  C  179 

of  title  to  real  estate ;  defense  of  fraud  and 
concealment  not  made  out;  finding  conclu- 
sive. 99  C  139 

provision  de  "unconditional  and  sole  owner- 
ship" held  reasonable  and  material,  102  C 
370 
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in  theft  policy  on  automobile  provision  as  to 

sole  ownership  refers  to  date  of  policy  and 

is  condition,  102  C  376 
what  is  material  fact  as  regards  concealment, 

109  C  673 

materiality  as  question  of  fact,  109  C  673 

what  constitutes   concealment   which   will 

make  policy  voidable,  109  C  673 
-embezzlement  by  officer  of  insured,  falsi- 


fication of  books  and  previous  setting  fire  to 
building,  109  C  673 

rule  that  principal  not  bound  with  knowl- 
edge of  agent  when  acting  in  hostility  to  it 
will  not  avail  when  it  is  seeking  to  take  ad- 
vantage of  rights  secured  thereby,  109  C 
673 

hence   concealment    by   agent   here   made 

policy  of  insured  voidable,  109  C  673 

but  not  void,  109  C  680 


policy  voided  if  statement  is  relevant,  mate- 
rial and  substantially  false,  though  it  results 
in  no  injury,  109  C  686 

— false  proof  of  loss  and  false  inventories 
are  material  facts,  109  C  686 
-insured  who  entrusts  making  of  claim  to 


agent  is  bound  by  his  fraud,  though  unknown 
to  him,  109  C  686 

warranty  for  maintenance  of  watchman's  serv- 
ice with  hourly  rounds  recorded  upon  ap- 
proved watch  clock,   construed,   113   C   108 

broken  where  watchman  was  given  key  to 

clock  and  failed  to  make  rounds,  113  C  108 

the  provision  in  policy  that  there  should  be  no 
recovery  if  at  time  of  loss  there  should  be 
other  insurance  on  property,  construed,  116 
C246 

where  seller  of  automobile  took  out  insur- 
ance on  it  under  terms  of  contract  to  protect 
its  interests  and  those  of  its  assignee,  buyer 
could  not  recover  on  policy  taken  out  before 
first  one  expired,  116  C  246 
-not  of  consequence  that  he  believed  latter 


policy  covered  only  period  fixed  for  making 
payments  under  conditional  contract,  116  C 
246 
-he  would  be  charged  with  notice  of  terms 


of  policy  as  seller  was  his  agent,  116  C  246 

to  be  unconditional  and  sole,  interest  must  be 
completely  vested  in  assured,  not  conditional, 
contingent,  for  years  or  life  only,  nor  in 
common,  but  of  such  nature  that  insured 
must  sustain  entire  loss  if  property  de- 
stroyed, 123  C  414 

no  violation  of  statement  that  interest  un- 
conditional and  sole  where  plaintiff  the 
real  owner,  though  title  recorded  in  name 
of  another,  123  C  414 

nominal  or  technical  change  in  legal  title  will 
not  ordinarily  defeat  recovery,  123  C  414 

question  is   whether  change  is  of  nature 

to  increase  motive  to  burn  or  diminish 
motive  to  guard  property  from  loss,  123  C 
414 
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deed  from  nominal  to  real  owner  after  issu- 
ance of  policy  did  not  constitute  change  of 
title  voiding  policy  under  provision  if 
change  "took  place  in  title,"  123  C  414 

no  concealment  or  misrepresentation  of  "any 
material  fact  or  circumstance  concerning 
this  insurance"  in  failure  to  report  deed 
from  nominal  to  real  owner  of  property, 
123  C  414 

no  breach  of  warranty  in  describing  a  car  as 
"new"  rather  than  "second  hand"  though  it  • 
had  been  driven  4000  miles  for  demonstra- 
tion and  been  in  accident  prior  to  sale  by 
distributor  to  dealer,  124  C  654 

§  17.  Life  and  Accident 

material  answers  fraudulently  made  by  agent 
are  not  binding  on  company  where  there 
is  negligence  or  fraud  of  applicant,  41  C 
171 

signing  application  without  knowing  contents 
held  gross  negligence,  41.  C  172 

answer  in  application  that  applicant  was  a 
grocer,  where  applicant  sold  liquor  in  con- 
nection with  his  grocery,  held  not  to  be 
regarded  as  false,  56  C  537 

condition  in  application  de  liquor  traffic  ap- 
plies only  to  future  occupation  of  appli- 
cant, 56  C  537 

condition  that  agent  is  not  authorized  to  alter, 
discharge,  or  waive  contract,  does  not  af- 
fect his  knowledge  binding  the  company, 
56  C  538 

statement  as  to  sound  health,  made  to  se- 
cure reinstatement,  not  a  warranty,  76  C 
676 

presumptions  and  burden  of  proof  as  to  rep- 
resentations in  life  policy,  77  C  281 

voluntary  setting  off  of  bomb  by  gardener 
not  a  change  of  occupation  nor  a  voluntary 
exposure  to  unnecessary  danger,  91  C  727 

where  one  gives  occupation  as  "oyster  open- 
er," which  is  a  seasonable  occupation  and 
is  killed  while  occupied  between  seasons  in 
the  "more  hazardous"  occupation  of  laborer, 
held  recovery  could  be  only  upon  basis  of 
latter  employment,  96  C  561 

though  insured  had  hemorrhage  three  days 
after  policy  issued,  conclusion  of  jury  that 
there  was  no  breach  of  his  warranty  that 
he  was  in  sound  health  upheld,   108  C  163 

where  materiality  of  representation  depends 
on  inferences  of  fact,  question  is  for  jury, 
109  C  67 

when    contained    in    application    made    a 

part  of  policy  they  are  in  effect  agreement 
that  facts  inquired  about  are  material,   109 
C  67 
-such  information  is  basis  of  contract  and 


defines   risk,   109  C  67 
— in    case    of   nonmedical    policy    such    an- 
swers are  especially  material,  109  C  67 


material  misrepresentations  invalidate  policy 
without  proof  of  intent  to  deceive,  109  C 
67 

but  if  such  intent  necessary  it  could  be  in- 
ferred from  making  representations  known 
to  be  false,  109  C  67 

representations  as  to  previous  health,  con- 


sultation  with   physicians,   etc.,   held  to   in- 
validate policy,  109  C  67 
— statements  in  application  should  be  given 
reasonable  interpretation,  109  C  71 
-thus  illness  might  be  so  slight  and  tem- 


porary as  to  be  overlooked  by  applicant 
even  though  he  consulted  physician  about 
it,  109  C  71 

where  policy  provided  that  if  insured  was  not 
in  sound  health  or  had  any  pulmonary  dis- 
ease, it  should  be  void,  breach  of  either 
provision  voids  policy,  114  C  333 

where    insured    has    died,    company    may 

defend  without  having  declared  policy  void, 
114  C  334 

that  insured  did  not  know  of  disease  nil 


sig.,  114  C  333 
-nor  would  fact  that  she  was  examined  by 


company's  physician  establish  a  waiver  un- 
less physician  ought  to  have  discovered 
condition,  114  C  333 

duty  of  insured  under  New  York  law  to  read 
policy  and  application  incorporated  there- 
in as  required  by  law,  117  C  437 

if  application  does  not  contain  correct  an- 
swers to  questions  asked  by  medical  exam- 
iner, insured's  duty  to  have  it  corrected,  117 
C  437 
-recovery   not    permitted    because    medical 


examiner  incorrectly  recorded  applicant's 
answers  or  because  insured  was  unable  or 
neglected  to  read  policy,  117  C  437 

where  answers  on  application  annexed  to  pol- 
icy were  untrue  and  material  to  risk,  there 
could  be  no  recovery  by  beneficiary,  117  C 
437 

quaere  whether  insured  is  barred  of  recovery 
where  application  signed  by  him  contains 
false  statements,  upon  theory  that  he  is 
charged  with  knowledge  of  document,  117 
C  442 

insured's  statement  in  application  that  she 
had  not  been  attended  by  physician  within 
five  years  proved  false  by  certificate  of 
death  of  her  physician  and  statement  signed 
by  him  submitted  by  plaintiff  as  part  of 
proof  of  death,  125  C  132 

■ since    assured    accepted    policy    expressly 

based  on  application  which  she  subscribed, 
evidence  of  inability  to  read  or  write  ren- 
dered statement  in  application  no  less  bind- 
ing, 125  C  133 

term  "sound  health"  construed  the  same  in 
connection  with  application  for  reinstate- 
ment as  in  application  for  original  policy, 
128  C  595 
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§  18.  Liability  and  Indemnity 

policy  stating  that  company  is  not  liable  if  au- 
tomobile is  driven  by  one  under  age  fixed  by 
law,  refers  to  the  minimum  age  or  sixteen 
years,  88  C  308 

purpose  and  meaning  of  statute  making  insurer 
"absolutely  liable"  when  loss  occurs  and  giv- 
ing injured  person  action  against  insured, 
107  C  649 

does  not  preclude  any  defense  which  ordi- 
narily would  be  open,  but  removes  necessity 
of  judgment  against  insured  before  action 
lies  on  policy,  107  C  649 

company  may  defend  on  ground  that  in- 
sured failed  to  co-operate  with  it  after  loss, 
107  C  649 
-but  provision  not  broken  by  his  testifying 


on  trial  in  a  way  to  fix  a  liability  on  him, 
contrary  to  statement  he  gave  company,  in 
absence  of  intentional  falsehood,  107  C  649 

provision  in  automobile  policy  that  it  would 
not  cover  if  car  was  being  driven  in  viola- 
tion of  law  as  to  age,  or  in  absence  of  age 
limit,  if  driver  is  under  sixteen,  construed, 
108  C  598 

operation  by  boy  of  seventeen,  not  under 

instruction,  contrary  to  statute,  was  a  viola- 
tion of  law  as  to  age,  108  C  598 

meaning  of  provision  in  policy  that  assured 
shall  co-operate  with  company,  1 14  C  313 

this  requires  that  he  give  a  truthful  state- 
ment of  facts,  114  C  313 
-defense  alleging  statements  to  have  been 


untrue  and  made  with  intent  to  defraud,  suf- 
ficiently shows  failure  to  co-operate,  114  C 
313 

provision  in  policy  defining  assured  to  include 
persons  legally  operating  car  with  permis- 
sion of  named  assured,  considered,  114  C 
313 

to  constitute  breach,  false  representation  in 
notice  of  accident  must  have  adversely  af- 
fected insurer's  interest  in  substantial  and 
material  way,  118  C  190 

mere    inadequacy    or    untruthfulness    not 

sufficient,  118  C  190 
-representation    that    defendant    was    not 


driving  car  at  time  of  accident,  118  C  190 

repairs  held  to  have  amounted  to  structural 
alterations  and  extraordinary  repairs  so  as 
to  come  within  scope  of  public  liability  pol- 
icy provision  requiring  written  permit  and 
additional  premium,   122  C   199 

this  provision  inserted  by  way  of  proviso 

and  not  as  constituting  condition  breach  of 
which  would  entirely  void  policy,  and 
should  have  been  pleaded  and  treated  as 
such,  122  C  202 

where  there  is  provision  in  liability  policy 
that  assured  shall  co-operate,  in  absence  of 
waiver  or  estoppel,  breach  of  this  condition 
ends   insurer's  obligation,   127   C  692 
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— condition  not  broken  by  failure  of  as- 
sured in  immaterial  or  unsubstantial  mat- 
ter; but  conduct  making  it  impossible  for 
insurer  to  get  in  touch  with  him  in  face 
of  impending  trial  is  not  unsubstantial,  127 
C  692 

— failure  of  insurer  to  enter  appearance  for 


assured  where  no  evidence  that  latter  knew 
of  this  failure  did  not  create  estoppel  or 
waiver,  127  C  693 

same  as  to  certain  statements  by  insurer's 

representative  in  absence  of  evidence  that 
they  came  to  knowledge  of  assured,  127  C 
693 

§  19.  Marine 

deviation  must  be  actual,  not  merelv  intended, 
1  R  65 

warranty  as  to  expectation  of  profits  on  re- 
turn voyage,  3  D  118 

warranty  that  ship  shall  be  furnished  with 
passport,  means  what.  1  C  582 

what  constitutes  deviation  by  common  car- 
rier ;  question  of  law ;  character  of  custom 
and  usage  justifying  deviation,  12  C  421 

shipper's  insurance,  on  learning  of  intended 
deviation,  held  no  consent,   12   C   422 

warranty  is  implied  on  a  time,  as  well  as  on 
a  voyage  policy,  32  C  41 

amount  of  premium  is  no  criterion  of  de- 
gree of  warranty  of  seaworthiness,  32  C 
47 

§  20.  Waiver  and  Estoppel 

insurers  estopped  by  their  description  of  title, 
if  the  actual  title  is  known  to  them,  22  C 
583,  29  C  22 

parol  evidence  of  knowledge  and  waiver  by 
insured  held  admissible,  23  C  254 

permit  to  travel ;  waiver  of  breach  by  ac- 
ceptance of  premium,  23  C  254 

acceptance  of  overdue  premium  held  a  waiver 
of  time,  25  C  550 

admission  by  general  agent  held  waiver  of 
defect  in  preliminary  proof  of  loss.  31  C 
203 

removal  to  a  building  in  which  hazardous 
goods  were  stored,  with  knowledge  and 
consent  of  insurers,  held  a  waiver  of  condi- 
tion. 31   C  208 

by     agreement     to     indorse    consent     on 

policy  and  taking  it  for  that  purpose,  31  C 
210 
-oral  representations  of  condition  of  build- 


ing to  which  removal  was  made,  admissible, 
31  C  204 
waiver  of  forfeiture  by  increase  of  insurance, 
with  knowledge.  31  C  209 

actual  knowledge  is  essential  to  estoppel  by 
retention  of  premium  with  knowledge  of 
unseaworthiness,  32  C  39 

absolute  denial  of  liability  is  waiver  of  formal 
proofs  of  loss,  34  C  570,  40  C  64 
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and  of  condition  fixing  time  before  bring- 
ing suit,  34  C  570 

conditions    expressly    for     insurers    may    be 
waived,  37  C  249 

plaintiff    may    prove    waiver    in    suit    on 

policy,  37  C  249 
-same  rule  applicable  to  estoppels  in  pais, 


37  C  249 
misstatement    in    application    can    be    waived 

only  by  authorized  officer,  41  C  174 
forfeiture,   by  nonpayment   of   premium,   held 

waived  by  acceptance  of  overdue  premium 

after  death,   with  full   knowledge,  44  C  91 
occupation    by    tenant,    when    waived,    47    C 

560 
provision   in   fire  policy  de   sworn   certificate 

of   loss   held  not   waived   by   agent's   proof 

of    loss    without    objection   to    omission    of 

certificate,  50  C  551 
nor   by   the   fact   that   company   objected 

to  payment  on  other  grounds,  50  C  551 
-nor   that   proofs   had   been   in   the   hands 


of   company   for   two   years   and   certificate 
had  not  been  called  for,  50  C  551 

when  a  fact  which  may  terminate  contract  is 
made  known  to  company  it  is  presumed  to 
be  always  thereafter  in  mind  of  companv, 
56  C  128 

company  must  waive  or  exercise  right  of 

termination,  56  C  129 
-and    demand    and    acceptance    of    assess- 


ments on  life  policy  after  right  of  termina- 
tion accrues,  held  a  waiver,  56  C  129 

the  receiving  of  premiums  after  notice  of 
ground  of  forfeiture,  held  to  be  a  waiver, 
56  C  538 

condition  of  mutual  benefit  society  that  mem- 
ber pay  one  dollar  at  end  of  first  year ; 
receiving  dues  for  sixteen  months  without 
demand,  held  a  waiver,  63  C  174 

though  the  dollar  was  due  at  the  end  of 

the  year  without  demand,  63  C   174 

provision  that  only  president  of  company  can 
waive  conditions,  or  bind  company  by  his 
statements ;  statements  of  agent  admitted, 
66  C  238 

agent's  knowledge  that  statements  in  ap- 
plication were  false,  and  collection  of  pre- 
miums by  company  held  not  to  estop  com- 
pany, 66 "C  240 

presumption  of  waiver  cannot  be  based  on 
presumption  that  agent  has  made  communi- 
cation to  company.  66  C  240 

estoppel  to  take  advantage  of  requirements 
that  waiver  by  companv  must  be  in  writing, 
74  C  700,  79  C  388,  94' C  118 

waiver  implied  from  conduct  equivalent  to 
estoppel   in   pais ;   how   pleaded.   79   C   3SS 

defects  of  imperfect,  indefinite  and  ambigu- 
ous answers  waived  by  the  issuance  of  pol- 
icies on  them,  83  C  393 

acceptance  of  premium  waives  right  to  urge 
forfeiture   of    policy,    where   the    insurance 


company  is  informed  of  the  threatened 
strike,  83  C  393 

clause  in  policy  against  waiver  construed,  83 
C  401 

retention  of  premium  by  insurer  after  he 
knew  of  breach  of  condition  and  prior  to 
loss  is  waiver  of  right  to  avoid  policy,  86 
C  IS 

retention  after  loss  does  not  waive  right, 

86  C  15 

insured  changed  beneficiary,  company  kept 
policy  and  issued  receipts  that  led  one  to 
believe  insured  is  sole  beneficiary ;  com- 
pany is  estopped  to  deny  he  is  sole  bene- 
ficiary, 87  C  500 

in  estoppel  must  plead  that  the  acts  relied 
upon  misled  pleader  to  his  injury;  differ- 
ence between  estoppel  and  waiver,  90  C 
202 

waiver  is  intentional  relinquishment  of  a 

known  right  and  may  be  implied  from  facts, 
90  C  203 

mutual  mistake  between  company  and  policy- 
holder as  to  terms  of  the  policy,  no  estop- 
pel, 91  C  411 

■ failure  to  earlier  ascertain  terms  of  pol- 
icy held  not  to  preclude  recovery,  91  C  411 

waiver  of  provision  of  life  policy  requiring  its 
surrender  before  beneficiary  changed,  92  C 
488 

insurance  company  which  receives  and  acts 
on  oral  notice  of  loss  waives  terms  of  pol- 
icy requiring  written  notice,  94  C  118 

where  in  action,  claim  is  both  for  sickness 
and  accident  but  only  notice  had  been  given 
for  former,  letter  of  insurer  referring  to 
claim  for  latter  held  not  to  be  a  waiver  of 
proof  of  loss,  96  C  443 

waiver  defined,  96  C  444 

acceptance  of  unsworn  proof  of  loss  by  insur- 
ance agent  estops  company  to  claim  it  de- 
fective,  101   C  586 

companies  chargeable  with  knowledge  of  con- 
tracts made  by  agents,  101  C  626 

effect  of  retention  of  premiums  after  knowl- 
edge, 101   C  626 

waiver  of  formal  requirements  of  by-laws  of 
mutual  insurance  association  as  to  rein- 
stating member  suspended  for  nonpayment 
of  dues,  by  custom  known  to  officers,  101 
C  648 

basis   of   such   waiver  is   modification   of 

contract  by  mutual  consent,  101   C  656 

where  insured  applied  to  broker  who  negoti- 
ated policy  with  agent  of  insurance  com- 
pany, broker  was  insured's  agent,  not  com- 
pany's, except  as  to  collection  of  premium, 
102  C  370 

his    statement    was   that   of   insured    and 

could  not  give  rise  to  waiver  on  part  of 
company,  102  C  370 
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— would,  if  company  retained  premiums  for 
unreasonable  time  after  knowledge  of  facts, 
102  C  370 

— but  allegation  of  mere  failure  to  return 


premium  till  after  action  brought  not 
enough,   102  C  370 

estoppel  requires  facts  known  to  insurer  and 
relied  on  by  insured  to  his  injury,  102  C 
370 

provision  in  policy  as  to  no  waiver  except  in 
writing  and  attached  to  it  does  not  apply 
to  waiver  from  conduct,  102  C  380 

in  insurance,  waiver  from  conduct  and  estop- 
pel often  are  equivalent,  102  C  380 

but  there  must   be  knowledge  of  breach 

before  waiver  or  estoppel  can  arise,  102  C 
380 

where  insurer  brought  interpleader  making  de- 
fendant one  claiming  proceeds  of  policy  un- 
der parol  assignment  disclaiming  interest, 
it  waived  provision  of  policy  that  assign- 
ment must  be  written,  103  C  346 

otherwise    it    could    have    used    statutory 

interpleader  setting  up  its  own  adverse 
claim,  103  C  347 

waiver  is  a  question  of  fact  which  may  be 
found  from  direct  or  circumstantial  evi- 
dence, 105  C  162 

where  agent  by  conduct  waives  requirement, 
mere  assertion  by  company  that  such  ef- 
fect was  not  intended  not  significant,  105 
C  162 

adjuster  investigated  automobile  accident,  en- 
tered appearance  in  suit,  etc. ;  held  com- 
pany liable  though  no  written  notice  of 
claim  given,  105  C  162 

insurer  estopped  to  claim  defects  in  proof  of 
loss  made  out  and  handed  by  its  agents 
to  insured  for  signature,  106  C  119 

by  participating  in  defense  in  action  against 
insured  under  policy  of  indemnity,  insurer 
does  not  waive  claim  that  loss  not  covered, 
if  it  gave  notice  at  the  time,  107  C  446 

finding  of  waiver  is  one  of  fact,   108   C  349 

insurer  may  waive  any  provision  inserted  for 
its  benefit,  108  C  652 

estoppel  of  insurer  of  liability  who  takes 
charge  of  defense  of  action  against  insured 
to  deny  liability,  114  C  27 

fact  that  insured  was  examined  by  company's 
physician  would  not  establish  waiver  of 
sound  health  warranty  unless  physician 
ought  to  have  discovered  condition,  114  C 
333 

■ waiver  must  be  pleaded,  114  C  335 

waiver  of  assured's  breach  of  co-operation 
clause,  or  estoppel  to  take  advantage  of  it, 
may  arise  from  insurer  undertaking  and 
continuing  defense  of  action  with  knowl- 
edge of  breach,  117  C  89 

rule  applied  in  most  cases  where  insurer 

had  knowledge  of  breach  before  trial,  117 
C  89 
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reason   is   that   action   in   conducting   de- 
fense is  inconsistent  with  purpose  to  assert 
forfeiture     and     convincing     of     intent     to 
waive  it,  117  C  89 
-cases  where  knowledge  of  breach  was  not 


obtained  until  trial  recognize  admissibility 
of  finding  of  waiver  of  breach,  at  least  as 
question  of  fact,  117  C  89 

C,  insured,  present  at  early  part  of  trial  but 
absent  on  last  day  when  needed  as  defense 
witness ;  insurer's  counsel  conducting  de- 
fense moved  for  continuance  but  when  this 
was  refused  continued  defense  until  case 
terminated   in   plaintiff's   verdict ;   held 

conclusion  that  by  making  no  disclaimer 

of  liability   and   failing    to   withdraw   from 
case  or  reserving  rights,  insurer  waived  any 
breach  by   C  and  is   estopped  to  assert  it, 
must  stand,  117  C  89 
-plaintiff's    rights    against    insurer   are   by 


subrogation  to  those  of  assured  and  plaintiff 
stands  in  his  shoes  as  to  waiver  or  estoppel, 
117  C  93 

policy  provision  that  no  person  other  than 
specified  officer  can  alter  or  waive  condi- 
tions  of  policy,   118  C  538 

insured   on   acceptance  of  policy   charge- 
able with  notice  that  no  authority  in  agent 
to  waive  subsequent  breach,  118  C  538 
-not   chargeable    with   notice   that    limita- 


tion would  apply  by  retroaction  to  nullify 
waiver  or  estoppel  having  origin  in  conduct 
antecedent  to  contract,  118  C  538 
offer  to  prove  knowledge  on  part  of  agent  of 
illness  of  applicant  for  insurance  for  pur- 
pose of  creating  waiver  or  estoppel,  not 
violation  of  parol  evidence  rule,  118  C  538 

condition  or  warranty,  breach  of  which  gives 
insurer  right  to  avoid  contract,  subject  to 
waiver  by  agreement  or  acts  of  insurer 
from  which  waiver  or  estoppel  may  be  im- 
plied, 118  C  538 

distinction   between  waiver   and   estoppel, 

118  C  538 

where    insurer    has    knowledge    of    facts 


which  would  enable  it  to  invalidate  con- 
tract, by  delivering  policy  and  accepting 
premium  it  waives  right,  118  C  538 
— information  to  or  knowledge  of  agent  is 
imputed  to  insurer  except  if  there  is  fraud 
or  collusion,  or  agent  is  acting  adversely 
to  principal,  118  C  538 
-conclusiveness  of  presumption;   cases   re- 


viewed.  118  C  538 

application  for  policy  contained  provision  it 
would  not  be  valid  unless  applicant  were 
in  good  health  when  policy  was  delivered 
and  premium  paid,  118  C  538 

evidence    that    insurer's    agent   knew    ap- 
plicant  was   sick   held  admissible  to  create 
waiver  or  estoppel,   118  C  538 
-and  question  whether  agent  was   so  act- 


destroy  presumption  of  communication  of 
knowledge,   in  domain  of  jury,   118   C   538 

insurance  company  may  by  policy  provision 
restrict  authority  of  agent  exercising  lim- 
ited powers  to  waive  forfeitures,  121  C  599 

such    provision    will    be    effective    unless 

company  by  words  or  conduct  enlarged 
agent's   authority,   121   C   599 

-insured     cannot    then     bind     insurer    by 


means  of  waiver  through  act  of  agent  be- 
yond authority,   121   C  599 

knowledge  of  insurance  agent  acquired  with- 
in scope  of  authority  ordinarily  knowledge 
of  insurer,   121   C  599 

waiver  of  requirements  for  reinstatement  of 
policy  by  reason  of  receipts  of  overdue  pre- 
miums, does  not  arise  where  at  time  in- 
sured is  dead  but  insurer  is  ignorant  of  that 
fact,  121  C  599 

such  waiver  is  necessarily  based  on  as- 
sumption that  insured  is  still  alive  at  time 
it  takes  place,  121  C  599   ' 

no  basis  to  find  that  agent's  authority  had 
been  enlarged  by  course  of  dealing  to  em- 
power him  to  accept  overdue  premiums 
without  health  certificate  as  required  by 
policy,  121   C  599 

acceptance   by   him   of  overdue   premium 

without  certificate  did  not  waive  forfeiture 
incurred  by  insured's  failure  to  pay  on  time, 
121    C  599 

provision     in     application     that     agent's 


knowledge  should  not  be  imputed  to  com- 
pany referred  to  matters  de  issuance  of 
policy  not  to  subsequent  collection  of  pre- 
miums, 121  C  599 

— jury  could  reasonably  find  company 
charged  with  knowledge  of  facts  de  accept- 
ance of  money,  and  conclusion  that  there 
was  waiver  of  requirement  of  health  cer- 
tificate would  ordinarily  be  justified,  121 
C  599 

— hut   since   insured   was   dead   when   man- 


ager received  money  from  agent,  the  waiv- 
er did  not  arise,  121  C  599 
— nor   could  there  be   ratification,  as   prin- 
cipal  acted   in  ignorance  of  material   facts, 
121   C  599 
-estoppel   did  not  arise,  as  plaintiff  could 


ing  adversely  to  interest  of  company  as  to 
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have  suffered  no  prejudice  by  defendant's 
conduct,  121  C  599 

jury  sustained  in  finding  that  plaintiff  told 
agent  F  of  insurer  that  title  to  property  to 
be  insured  was  to  be  recorded  in  name  of 
C  but  that  he  was  real  owner,  and  that  F 
then  agreed  to  issue  policies  in  name  of  C, 
123  C  413 

plaintiff  was  in  effect  the  insured;  knowl- 
edge of  F  was  that  of  company  which  was 
estopped  to  raise  defenses  it  might  other- 
wise have  advanced,  123  C  413 


C  was  trustee  of  resulting  trust  for  plain- 
tiff who  was  suing  as  beneficiary  of  writ- 
ten contract,  123  C  414 

failure  of  insurer  to  enter  appearance  for 
assured  where  no  evidence  that  latter  knew 
of  this  failure  did  not  create  estoppel  or 
waiver,  127  C  693 

same  as  to  certain  statements  by  insurer's 

representative  in  absence  of  evidence  that 
they  came  to  knowledge  of  assured,  127  C 
693 

if  insurer,  knowing  statements  in  application 
for  reinstatement  of  policy  to  be  untrue, 
reinstates  it,  it  waives  cause  of  avoidance 
and  is  estopped  from  taking  advantage  of 
it,  128  C  591 

possession  by  insurer  of  knowledge  of  in- 
validating facts   is   essential   prerequisite  to 
such  waiver  or  estoppel,  128  C  591 
-but    where    applicant    certified    that    she 


was  in  good  health  and  actually  had  cancer 
which  neither  she  nor  insurer  knew,  latter 
did  not  waive  defense  of  material  misrepre- 
sentation and  was  not  estopped,  128  C  592 

§  21.  Premiums  and  Assessments;   Option 
and  Nonforfeiture  Provisions 

agreement  with  agent  concerning  mode  of 
paying  premium  binding  on  company,  25  C 
219 

provision  de  payment  of  first  premium  to 
agent  confers  no  authority  to  accept  sub- 
sequent premiums  after  due,  25  C  551 

pavment  of  premium  assumed  by  agent ;  ef- 
fect, 25  C  555 

policy  on  life  of  agent ;  renewal  not  counter- 
signed by  him  as  agent  is  prima  facie  evi- 
dence of  payment  of  premium,  36  C  506 

waiver    from    uncountersigned    receipt    of 

previous  year,  36  C  508 

collusion  between  agents  and  relative  of  in- 
sured ;  premiums  paid  are  not  recoverable, 
39  C  101 

responsibility,   risk,   and  inconvenience   is 

the  consideration  for  the  premium,  39  C 
106 

effect  of  civil  war  on  contract  of  insurance ; 
failure  to  pay  annual  premium  works  a 
forfeiture,  41   C  373 

not  saved  bv  tender  at  close  of  war,  41  C 

408 

receipt  of  cash,  part  of  premium  overdue, 
after  death,  unknown  to  company  or 
agent;   policy  held  forfeited,  44  C  87 

estoppel  by  receipt  and  retention  of  pre- 
mium,  with   knowledge,  44  C  91 

aliter,  if  death  unknown  till  claim  made, 

and  retention  merely  pending  litigation,  44 
C  91 

local  agent  has  no  power  against  express  pro- 
viso, to  bind  company  by  custom  to  receive 
overdue  premium,  44  C  89 
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— such  custom  merely  shows  waiver  when, 

44  C  89 
— company  may  insist  on  strict  performance, 

44  C  90 
-such  custom  not  extended  to  case  where 


insured  died  before  overdue  premium  paid, 

44  C  90 
mistake    in    notice,    corrected    notice    on    day 

premium   due;   insurers   held   not   estopped 

by  custom  to  give  thirtv  days'  notice,  44  C 

90 
note   for   premium   and   receipt   "for   renewal 

of  policy,"  46  C  483 
is  renewal  only  to  maturity  of  note,  46  C 

483 


policy  lapses  if  note  is  not  paid  at  matur- 
ity, 46  C  483 

under  condition  in  policy,  assured  held  bound 
to  pay  interest  in  advance  on  outstanding 
premium  notes  on  original  policy,  54  C 
198 

though   holding   a   paid-up  policy,    54    C 

198 

the  receiving  of  premiums  after  notice  of 
ground  of  forfeiture,  held  to  be  a  waiver, 
56  C  538 

agreement  to  pay  at  death,  a  sum  received 
from  assessment,  held  to  imply  an  agree- 
ment to  make  necessary  assessment,  58  C 
309 

an  action  at   law   can  be  maintained  for 

breach  of  implied  agreement,  58  C  314 

a  complaint  setting  out  contract  and  al- 
leging that  assessment  was  not  made,  held 
sufficient  under  Practice  Act,  58  C  311 
-damages  for  breach  is  the  maximum  sum, 


in  absence  of  proof  that  defendant  made 
assessment  but  failed  to  collect  that  sum, 
58  C  315 

condition  that  member  of  mutual  benefit  so- 
ciety pay  one  dollar  at  end  of  first  year 
for  death  of  any  member,  63  C  174 

held   dollar   due  at   end   of  year   though 

there  were  no  deaths  and  no  demand,  63  C 
174 

provision  that  assessment  be  paid  within  thir- 
ty days  after  notice ;  condition  precedent  to 
liability  of  company,  66  C  376 

disability    of    member,    or    inclusion    of 

other  items  in  call  of  no  effect  on  rule,  66 
C  376 

time  is  of  the  essence  of  provision  as  to  pay- 
ment of  assessments  where  failure  therein 
involves   forfeiture,  66  C  383 

one  who  in  good  faith  pays  premiums  on  in- 
valid insurance  policy  which  company  in- 
duces him  to  believe  valid,  may  recover 
them  back,  though  company  estopped  to 
attack  policy,  69  C  503 

prinicples  at  base  of;  premiums  how  deter- 
mined, 70  C  664 

petition  for  annulment  of  charter  where  work- 
ing capital  required  "in  lieu  of  reserve"  is 
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not  maintained ;  right  to  make  call  on  pol- 
icyholder not  an  assessment ;  working  capi- 
tal a  liability;  solvency  at  time  of  hearing 
is  real  issue ;  facts  subsequent  to  bringing 
petition  admissible,  71   C  751 

failure  to  pay  assessments  does  not  raise  ques- 
tion whether  claim  for  overdue  assessments 
can  be  set  off  against  unearned  premium, 
81  C  592 

rights  of  policyholders  after  dissolution 
where  policies  issued  on  assessment  plan : 
effect  of  failure  to  respond  to  assessment 
which  merely  has  effect  of  forfeiting  policy. 
81   C  592 

policyholder  in  mutual  company  must  pay 
assessment,  81   C  596 

mutual  company  may  make  assessment  on  pol- 
icyholder within  a  reasonable  time  after 
expiration  of  policy  and  this  may  be  sev- 
eral years  later ;  must  be  on  policies  in 
force  when  loss  occurs,  86  C  667 

mutual  company  may  include,  in  sum  of  as- 
sessment, cost  of  collection  and  adjustment 
of  losses,  86  C  667 

aggregate  amount  due  in  two  policies  may  be 
included  in  single  assessment  and  the  fact 
that  the  company  had  previously  returned 
premiums,  not  then  required  to  pay  losses, 
no  defense,  86  C  667 

unless  policy  so  provides,  failure  to  pay  pre- 
mium when  loss  occurred  does  not  defeat 
recovery,  94  C  124 

custom  to  reinstate  member  of  mutual  bene- 
fit on  belated  payment  of  dues,  101  C  648 

proof   of   mailing   of    dues,    reception    of 

letter  by  clerk,  and  sending  back  of  receipt 
by  him  in  accordance  with  custom  suffi- 
cient to  justifv  plaintiff  going  to  jury,  101 
C  648 

whether  payment  received  before  mem- 
ber's death  is  a  question  for  jurv,  101  C 
657 

members  cannot  rely  on  act  of  agent  for- 
bidden  in  by-laws  on  ground  of  ostensible 
authority.    101    C   651 
-association  itself  could  not  arbitrarily  re- 


instate member  contrarv  to  its  constitution. 
101   C  651 

action  to  recover  an  unearned  premium  on 
cancelled  policy  of  compensation  insurance. 
109  C  609 

whether  receipt  of  part  of  premium  by  com- 
pany might  create  obligation  on  its  part  to 
act  on  application  within  reasonable  time, 
quaere,  116  C  526 

in  instant  case  pleadings  not  adapted   to 

relief  on  that  basis,  116  C  526 
-and  finding  was  that  company  acted  with- 


in reasonable  time  after  receipt  of  applica- 
tion, 116  C  526 

policy  provided  obligation  of  insurer  ended 
if  premium  not  paid  on  due  date  or  within 
grace  period ;  held 
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— application  by  company  of  dividend  due 
insured  to  reduction  of  premium  did  not 
continue  policy  where  premium  was  not 
paid  in  full,  116  C  654 

— policy    contemplated    payment    of    entire 


amount  of  premium,  116  C  654 

— no  agreement  that  application  of  dividend 
would  continue  policy,  116  C  654 

— and   facts   alleged   rebutted   any   such  in- 
tention,  116   C  654 
-dividend  applied  in  part  payment  subject 


to  receipt  of  balance  from  insured,  116  C 
654 

under  policy  provision  that  it  shall  become 
void  or  forfeited  upon  failure  to  pay  pre- 
mium or  assessment  at  time  stipulated,  such 
nonpayment  works  a  forfeiture  although 
payment  was  prevented  by  poverty,  illnes>. 
mental  impairment  or  accident,  120  C  196 

in  policy  providing  for  issuance  of  paid-up 
policy  or  the  like  on  default  of  payment  oi 
premium  if  it  is  stipulated  that  application 
shall  be  made  within  stipulated  time,  time 
must  be  regarded  as  of  essence,  120  C  196 

same  rule  applied  where  policy  provides 

that  on  failure  to  pay  premiums  insured  is 
entitled,  at  his  option  exercised  within  spe- 
cified time,  to  have  either  extended  insur- 
ance or  paid-up  policy,  otherwise  policy 
should  be  void,   120   C   196 

distinction  between   two  cases ;   condition 


in  former  essential  part  of  contract,  in 
latter  condition  subsequent ;  cases  reviewed. 
120  C  196 

— so  where  policy  provided  insured,  upon 
written  request  filed  within  three  months 
after  default  in  payment  of  premium,  might 
elect  to  have  (a)  cash  surrender  value,  or 
(b)  paid-up  whole  life  insurance,  or  (c) 
paid-up  term  insurance,  and  if  option  was 
not  exercised  (b)  would  be  issued  him,  his 
failure  to  exercise  option  because  of  insan- 
itv  did  not  extend  running  of  the  period. 
120  C  196 

— and  his  beneficiarv  not  entitled  to   insist 


on  (c),  120  C  196 
provision  in  application  that  agent's  knowl- 
edge should  not  be  imputed  to  company  re- 
ferred to  matters  de  issuance  of  policy  not 
to  subsequent  collection  of  premiums,  121 
C  599 

by-laws  of  local  union  with  respect  to  paying 
dues    construed ;    member    did   not    intrinsic 
them  so  as  to  forfeit  benefit  insurance 
C  381 

§  22.  Notice   and    Proof  of  Loss;   Adjust- 
ment and  Arbitration 
proof   of   loss    waived   by    absolute   denial    of 

liability,  34  C  570,  40  C  64 
what    certificate   of   magistrate   as   to   loss    is 

sufficient.  47  C  565 


delay   in   objecting   to  certificate,   treated 

as  an  acceptance  when,  47  C  566 

notice  "to  be  given  immediately"  not  to  be 
construed  literally,  47  C  566 

whether    given    "immediately,"     for    the 

jury,  47  C  568 

provision  in  policy  as  to  sworn  certificate  of 
loss,  held  not  waived  by  agent's  receiving 
proofs  of  loss  without  objection  to  omis- 
sion of  certificate,  50  C  552 

not    being    agent    for    such    purpose    and 

only  to  transmit  proofs,  50  C  553 

nor    by    fact    that    company    objected    to 


payment  on  other  grounds,  50  C  553 
-nor  that  proof  had  been  in  hands  of  com- 


pany for  two  years  and  they  had  not  called 
for  certificate,  50  C  553 
precise  form  of  submission  to  arbitration  in- 
dicated in  policy  is  not  material,  57  C  113 
untrue  statement  of  interest  of  assignee  of  life 
policy,   held   not  to   detract   from   proof  of 
loss,    where    such    statement    was    not    re- 
quired by  terms  of  policy,  63   C  472 
mortgagee   under   "open"   and   "union"   mort- 
gage clauses  as  party  to,  77  C  676 
effect  of  provision  as  to  arbitration  of  amount 

of  loss,  77  C  679,  79  C  388,  81  C  707 
requirement    of    adjustment    by    arbitration ; 
parties  must  act  in  good  faith;  effect  of  its 
failure;  refusal  of  company  to  proceed,  79 
C  388 
interest  may  be  allowed  from  time  company 
refuses   to  proceed   with   adjustment,   79   C 
389 
not  necessary  to  arbitrate  the  existence  and 
validity  of  a  claim  under  a  policy  that  re- 
quires amount  of  valid  claim  to  be  arbitrat- 
ed, 81  C  707 
where  there  is  a  clause  to  arbitrate  any  dis- 
agreement of  valid  claim,  it  does  not  pre- 
vent suit  to  determine  existence  of  validity 
of  claim,  81  C  707 
failure  to  give  notice  of  accident  within  time 
prescribed   is   a   breach   of  condition,   90   C 
202 
if  insurer  accepts  oral  notice  of  loss  to  local 
agent,  it  waives  requirement  that  notice  be 
in  writing  to  general  agent,  94  C  118 
if  insurer  receives   unsworn  proof  of  loss,  it 
is  estopped  from  objecting  to  defect,  94  C 
118 
false   statement  in  proof,  to  defeat  recovery, 
must  be  intentional;  made  with  purpose  to 
defraud,  94  C  118 
where   proof  contains   reasonable  estimate   of 
loss   but   is  unsworn,   a   later   sworn   proof 
showing  estimate  to  be  too  large  does  not 
defeat  recovery,  94  C  118 
where  proof  corresponds  to  terms  of  policy, 
actual  loss  is  recovered  though  not  stated 
fully  or  correctly,  94  C  124 
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insurer  not  bound  to  repay  insured  for  claim 
compromised  without  insurer's  consent,  97 
C  201,  204 

how  award  of  arbitrators  under  policy  may 
be   attacked,   100  C  240 

issues  triable  by  court  and  jury,   100  C 

240 

obligation  of  company  under  fire  policy  where 
fire  has  occurred  and  effect  of  provisions  as 
to  proof  of  loss  etc..  101  C  337 

mailing  of  notice  sufficient  evidence  of  its  re- 
ceipt",  101   C  586 

evidence  held  to  justify  jury's  conclusion  that 
proof  of  loss  was  made,  101  C  586 

where    taken    by    one    having    ostensible 

authority  of  insurance  company's  agent,  101 
C   586 

as  evidenced  by  his  possession  of  insur- 
ance papers.  101  C  586 

acceptance  of  unsworn  proof  of  loss  by  insur- 
ance agent  estops  company  to  claim  it  de- 
fective, 101  C  586 

adjuster  investigated  accident  and  entered 
appearance  in  suit;  held  company  liable 
though  no  written  notice  of  claim  given,  105 
C  162 

that  insured  executed  paper  put  before  him 
by  insurer's  agent  as  proof  of  loss,  suffi- 
cient basis  for  finding  proper  "proof  of 
claim"  had  been  made,  106  C  119 

in    absence    of    request,    failure    of    court 

specifically   to   charge   that   proof   must  be 
sworn  to,  immaterial,  106  C  119 
-circumstances     would    justify    conclusion 


; 


that    insurer    estopped   to    deny    proof   was 

sworn  to,  106  C  120 
requirement  of  "immediate"  notice  of  loss  as 

meaning   notice   not   in   unreasonable   time, 

108  C  312 
necessity  that  plaintiff  prove  filing  of  proofs 

of    loss    even    though    defendant    has    filed 

only  a  general  denial,  108  C  563 
failure   to   give   notice   or   forward  papers   to 

company    due    to   impossibility,    excused    if 

done  within  reasonable  time  after  impossi- 
bility removed,  108  C  652 
insurer    mav    waive    conditions    inserted 

for  its  benefit",  108  C  652 
-failure   to    forward    papers    due    to   mis 


take  as  to  company  liable,  followed  by  im- 
mediate notice  on  discovery,   108  C  652 
absolute  disclaimer  to  attorney  who  had 


supposed  he  represented  company,  avails 
insured,  though  he  did  not  then  represent 
her,  108  C  652 

— she  was  not  bound  to  make  further  ef- 
forts thereafter  to  fulfill  conditions,  108  C 
652 

requirement      for      "immediate" 


meant   one   in   reasonable   time,   108   C  652 
— whether   so  given  is  a   question  of  fact, 
108  C  657 
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-denial  of  all  liability  or  notice  as  conced- 


ing loss  and  notice  to  insured  that  it  would 
not  be  bound,  108  C  658 

immediate  notice  of  general  nature  of  em- 
bezzlement to  insurer,  followed  by  failure 
to  give  itemized  proof  till  after  time  set, 
due  to  manner  in  which  embezzlers  had 
altered  books,  held  sufficient,  108  C  707 

failure  to  furnish  proof  of  loss  within  time 
set  not  forfeiture  of  right  to  recover  where 
not  expressly  made  a  condition  precedent 
and  no  forfeiture  is  provided,  108  C  707 

delay   merely  postpones  time  of  payment 

and  to  bring  suit,  108  C  707 
-forfeitures  by  implication  or  construction, 


not  expressly  required,  not  favored,   108  C 
707 
-equitable    relief   against   forfeiture   where 


failure  to  give  itemized  statement  as  to  em- 
bezzlement was  due  to  state  in  which  em- 
bezzler left  books,  108  C  707 

presentation  of  false  claim  of  loss  is  fraud 
within  standard  policy  and  voids  contract, 
109  C  686 

insured  entrusting  settlement  and  proof  of  loss 
to  agent  is  responsible  for  agent's  fraud,  109 
C  686 

construction  of  provision  in  liability  policy  of 
"immediate  notice,"  "prompt  notice,"  no- 
tice "as  soon  as  practicable"  of  accident 
resulting  in  injuries,  118  C  147 

notice  to  be  given  within  reasonable  time, 

under  circumstances,   118  C  147 
-duty   does   not   attach   in   case   of   trivial 


accident  where  there  is  no  reason  to  believe 
that  it  involves  injury  insured  against,  118 
C  147 
-duty  complied  with  if  notice  given  with- 


in reasonable  time  after  situation  assumes 
aspect  suggestive  of  possible  claim  for  dam- 
ages, 118  C  147 

— when  facts  are  undisputed  and  one  con- 
clusion   only    possible,    question    is    one    of 
law;  otherwise  one  of  fact,  118  C  147 
-where  boy  struck  by  car  April  18th,  tak- 


en home  apparently  uninjured,  mother  said 
he  was  uninjured  and  refused  to  give  name, 
and  claim  made  May  3rd,  conclusion  that 
notice  given  to  insurer  May  10th  was  "as 
soon  as  practicable"  sustained,  118  C  147 

purpose  of  requirement  that  assured  in  no- 
tice to  insurer  as  to  accident  give  informa- 
tion as  to  it,  is  to  afford  latter  opportunity 
for  investigation,  118  C  190 

rather  than  to  give  it  full  information  on 

which  it  can  proceed  to  trial,  118  C  190 

proof  of  death  on  company  forms  in  accord- 
ance with  requirements,  stating  deceased 
was  hit  by  piece  of  wood  and  cause  of  death 
accidental,  adequate,  118  C  419 

not  required  to  furnish  proof  of  acci- 
dental death  by  autopsy,  118  C  419 
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by  weight  of  authority  where  policy  requires 
notice  of  facts  constituting  loss  within  giv- 
en time,  failure  to  give  it  is  excused  if  due 
to  insanity,  etc,  provided  it  is  given  within 
reasonable  time  after  termination  of  dis- 
ability, 120  C  196 

charge  that  duty  to  give  notice  under  liability 
policy  does  not  arise  in  case  of  trivial  acci- 
dent, and  is  complied  with  if  given  within 
reasonable  time  after  situation  assumes  as- 
pect suggestive  of  claim,  sustained,  121  C 
486 

and  that  determinative  question  is  wheth- 
er facts  known  to  assured  would  require 
person  of  ordinary  prudence  to  believe  that 
liability  may  arise,  121   C  486 

charge  that  if  assured  decided  no  notice  was 
necessary,  it  assumed  responsibility  if  lia- 
bility did  occur,  correct  when  limited  by 
statement  that  this  would  be  so  only  if  rea- 
sonable person  would  have  anticipated  lia- 
bility, 121   C  486 

whether  defendant  was  prejudiced  by  delay 
in  giving  notice  was  not  issue  in  case  and 
court  did  not  err  in  failure  to  charge  that 
prejudice  must  be  shown,  121   C  486 

in  absence  of  request  court  not  bound  to 
charge  de  claim  that  defendant  waived  all 
its  defenses  except,  delayed  notice,  121  C 
486 

no  basis  for  claim  that  charge  was  so  worded 
that  jury  must  conclude  that  unless  notice 
was  actually  written  and  signed  by  insured 
it  would  not  be  effective,   121   C  486 

purpose  of  proof  of  loss  is  to  secure  formal 
statement  of  claim  by  insured  and  facili- 
tate investigation,  123  C  414 

to  constitute  fraud  or  false  swearing  must 

be  false  statement  wilfully  made  as  to  ma- 
terial matter  with  intent  to  deceive  insurer, 
123  C  414 
-proof  of  loss  filed  by  nominal  owner   in 


whose  name  policy  was  issued ;  no  ground 
to  set  aside  verdict  because  it  was  not  filed 
by  real  owner,  123  C  414 

§  23.  Reformation  of  Policy 

terms  of  policy  to  be  issued  may  be  orally 
agreed  upon,  49  C  170 

and  equity  may  correct  a  policy  material- 
ly different  from  that  agreed  upon,  49  C 
170 

law  de  reformation  of  policy  after  fire  has 
occurred,  stated  and  applied,  54  C  497 

where  renewal  policy  differed  from  origi- 
nal policy  by  mistake,  held  it  should  be  re- 
formed,  54  C  497 

reformation  of  policy  on  application  of  in- 
sured ;  failure  to  read  not  always  a  de- 
fense ;  estoppel  depends  on  knowledge  of 
the  facts,  91   C  410 
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building  standing  on  land  of  which  insured 
was  not  owner;  reformation  where  agent 
had  been  informed  of  facts,  97  C  336 

amount  of  proof  necessary,  97   C  336 

■ not   laches   to   fail  to   read  policy   where 

insured  relies  on  agent  to  issue  a  valid  pol- 
icy, 97  C  336 

where  automobile  owner  is  not  asked  and  fails 
to  inform  insurance  agent  that  he  bought 
car  under  conditional  bill  of  sale,  no  mutual 
mistake  to  justify  reformation,  102  C  370 

mistake  of  plaintiff  alone  not  enough,  102 

C  370 

provision    that    insured   must    have    "un- 


conditional   and    sole    ownership"    proper ; 
requires  what,  102  C  370 
— plaintiff's   position   as   conditional   vendee 
not  sufficient,   102  C  370 
-no  waiver  of  provision  by  agent's  failure 


to  inquire  as  to  ownership,  102  C  370 

insurance  policy  not  reformed  to  change  name 
of  insured  to  enable  suit  to  be  brought  for 
loss  not  within  its  terms,  107  C  446 

mere  omission  of  insured  to  read  surety  bond 
not   defense  to   reformation,   110   C  319 

conclusion  of  court  that  there  was  no  mutual 
mistake  in  compensation  policy,  which  as 
written  did  not  cover  obligation  under  com- 
pensation laws  of  both  Vermont  and  Con- 
necticut, which  would  justify  reformation 
of  policy,  upheld,  120  C  503 

also  conclusion  that  the  partial  coverage 

in  the  policy  was  not  result  of  fraudulent 
representations  and  negligence  of  defend- 
ant's agents,  120  C  503 

§  24.  Cancellation 

notice  of  cancellation  given  to  agent  of  in- 
sured, when  sufficient,  59  C  47 

a  finding  that  defendant  did  not  cancel  pol- 
icies is  binding  on  plaintiff,  86  C  551 

cancellation  of  insurance  policy  will  not  be 
granted  after  death  of  beneficiary  where 
facts  alleged  would  be  good  defense  to  ac- 
tion at  law  on  policy,   107  C  117 

credit  memorandum  given  by  agent  to  in- 
sured of  amount  of  unearned  premium  on 
cancelled  policy  is  statement  of  amount 
owed  by  company,  not  agent,  109  C  609 

on   cancellation   of   policy,   insured  is   entitled 

to  unearned  premium,  109  C  609 
and   issuance   of   credit   memorandum   by 

agent   representing  amount  does   not  affect 

rights  of  parties,  109  C  609 

under  terms  of  policy,  cancellation  held  in- 
effective unless  unearned  premium  repaid, 
111  C  549 

insurer    cannot    base    estoppel   on   failure 

of  insured  to  demand  the  return  which  it 
was  its  duty  to  make,  111   C  549 

where  ambiguous  provision  de  cancellation 
drawn    by    company    having    knowledge    of 


law,   policy   construed   to   uphold   rights   of 

assured,  111  C  549 
a  notice  of  cancellation  must  be  definite  and 

certain,  111  C  549 
held  no  estoppel  of  insured,  or  waiver  of 

right  to  unearned  premium,  111  C  549 
-nor  any  acceptance  of  it,  where,   in   set- 


tlement   with    agent,    allowance    was    made 
for  it  without  his  appreciating  fact,  111  C 
549 
-cancellation  cannot  be  held  effective  at  a 


date  after  the  notice  was  given,  when  pre- 
mium would  have  been  fully  earned,  111  C 
549 

cancellation  of  policy  before  injury  is  de- 
fense to  suit  by  injured  party  directly 
against  insurer  under  statute,  111  C  550 

company's  absolute  liability  may  not  be  de- 
feated by  cancellation  or  annulment  of  pol- 
icy, 117  C  147 

settlement  of  claims  by  insurer  is  not  cancel- 
lation or  abandonment  of  policy,  117  C  147 

equity  has  jurisdiction  to  cancel  insurance 
policy  where  company  would  be  deprived 
of  its  legal   defenses,  117  C  437 

suit  to  cancel  policy  for  misrepresentations 
in  application  annexed ;  defendant  claimed 
plaintiff  not  entitled  to  this  relief  as  he  had 
legal  defense  to  action  on  policy ;  held 

plaintiff  would  suffer  irreparable  dam- 
age if  denied  preventative  remedy,  as  two- 
year  incontestable  clause  would  bar  defense 
to  suit  on  policy  after  this  period,  117  C 
437 
-and   death   of   insured   within   period   did 


not  prevent  incontestable  clause  becoming 
operative  in  favor  of  beneficiary,  117  C  437 
-nor  was  notice  of  cancellation  and  tender 


of  premiums  paid  within  period  a  "contest" 
within  clause,  117  C  437 

group  insurance;  employment  not  terminated 
and  policy  not  cancelled  unless  employee 
has  notice  or  knowledge,  120  C  60 

forfeiture  for  nonpayment  of  premiums ;  ef- 
fect of  illness,  insanity,  etc. ;  where  notice 
of  election  to  accept  paid-up  policy  or  the 
like  was  not  given  because  of  insanity,  etc., 
120  C  196 

payment  of  loss  to  assured  not  a  cancellation 
or  annulment,  but  a  performance  of  policy 
agreement,  121   C  514 

under  statute  requiring  insurer  to  give  notice 
of  cancellation  of  policy  to  commissioner, 
the  cancellation  to  be  effective  one  week 
thereafter,  failure  to  give  notice  keeps  pol- 
icy in  force  though  this  due  to  mistake  of 
insurer's  employees,  127  C  706 

§  25.  Apportionment,      Contribution      and 
Subrogation 

agreement  for  contribution  between  insurance 
companies  uniting  in  defending  loss  in 
which  all  are  interested,  50  C  244 
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held  companies  jointly  liable  to  all  per- 
sons rendering  services  to  their  agents  in 
the  suit,  50  C  244 

and  provision  to  contribute  in  proportion 

to  insurance  held  not  to  affect  outside  credi- 
tor, 50  C  244 
-defendant  company  liable  for  one-half  the 


amount  paid  by  plaintiff  company,  their  re- 
spective policies  being  for  the  same 
amounts,  50  C  245 

parties  liable  to  contribution,  becoming  in- 
solvent, not  to  be  considered  in  determining 
amount  due,  50  C  244 

plaintiff  suing  for  contribution  held  not  bound 
to  have  pleaded  in  abatement  the  nonjoin- 
der of  his  cocontractors  in  suit  on  original 
claim,  50  C  245 

where    his    cocontractors    knew    of    such 

suit  and  made  no  request  for  such  a  plea, 
50  C  245 

parties  liable  to,  liable  also  for  share  of  ex- 
pense and  cost  of  defending  the  original 
suit,  50  C  245 

if  defense  of  that  suit  was  reasonable,  50 

C  245 
-not  necessary  that  party  liable  to,  should 


be  concluded  by  judgment,  50  C  245 
-would  be  liable  if  amount  was  reasonable 


and  had  been  paid  without  suit,  50  C  245 
where  one  pays  whole  claim  he  may  sue  one 
contributor  only,  without  regard  to  others, 
50  C  246 

where    only    one    solvent    contributor    is 

within  jurisdiction,  50  C  246 
where  several  parties  are  liable  for  and  some 
pay  more  than  their  share,  they  may  recov- 
er excess  from  others,  50  C  246 

fire  policies  transferred  to  secure  claim 
against  insured ;  company  paid  transferee 
and  took  his  claim,  57  C  67 

it  was  held  that  payment  was  of  the  pol- 
icies and  canceled  claim  pro  tanto,  57  C  6S 
-that  payment  was  in  settlement  of  a  dis- 


puted claim  did  not  affect  it,  57  C  68 
-nor   that   claim   was   improperly   allowed 


insurance  company  by  commissioners  on 
estate  of  insured  who  was  insolvent,  57  C 
69 

a  railroad  company  liable  for  fire  under  stat- 
ute cannot  secure  benefit  of  insurance  by 
plaintiff  on  property  burned,  60  C  128 

division  of  liability  under  pro  rata  clause  as 
between  blanket  policies  and  those  covering 
certain  items ;  effect  of  blanket  policy ;  con- 
tribution ;  insured's  interests  are  first  con- 
sideration, 75  C  397 

under  provision  that  company  is  subrogated, 
no  formal  assignment  by  insured  necessary, 
83  C  691 

subrogation  of  insurer  to  rights  of  insured,  97 
C  204 

could  not  cover  settlement  of  claim  made 

by  insured  to  avoid  publicity,  97  C  204 
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where  policy  indemnified  against  loss  and  not 
liability,  insurer  need  not  pay  unless  assured 
actually  paid  over  money;  bankruptcy  of 
assured  before  satisfaction  of  judgment,  9S 
C  447 

whether  insurer  can  maintain  action  against 
third  party  under  statute  in  own  name  and 
in  place  of  employer,  undecided,  101  C  200 

subrogation  of  insurer  to  rights  of  insured, 
105  C  640 

statute  subrogating  judgment  creditor  to 
rights  of  assured  under  policy  against  ac- 
cident liability ;  purpose ;  leaves  to  com- 
pany same  defenses  available  to  it  against 
assured,  107  C  649 

payment  by  insurer  under  "standard"  or  "un- 
ion" mortgage  clause  works  pro  tanto  as- 
signment of  mortgage  to  him,  108  C  588 

under  statute,  judgment  creditor  of  insured 
is  subrogated  to  his  rights  against  com- 
pany, 114  C  313 

but  cannot  recover  if  insured  could  not 

because  of  breach  of  conditions  of  policv, 
114  C  313 

under  statute  subrogating  judgment  creditor 
of  one  insured  against  liability  to  rights 
against  insurer,  injured  party's  rights  are 
those  of  creditor,  not  lienor,  115  C  193 

rights  of  judgment  creditor  in  personal  injury 
suit,  suing  insurer,  are  by  subrogation  to 
those  of  assured ;  stands  in  his  shoes  as  to 
waiver  of  breach  and  estoppel,   117  C  93 

claimant's  rights  under  statute  are  obtained 
by  subrogation  to  the  assured,  and  equally 
with  him  are  subject  to  the  provisions  of 
the  policy  contract,  including  the  privilege 
of  settlement,  117  C  147 

statute  makes  insurer's  liability  absolute  only 
in  the  sense  that  payment  for  the  loss  shall 
not  be  dependent  upon  satisfaction  by  the 
assured  of  judgment  against  him  as  a  con- 
dition precedent  to  recovery,  117  C  148 

underlying  assumption  upon  which  insurance 
companies  acted  in  submitting  dispute  to  ar- 
bitrators was  that  liability  for  loss  lay 
somewhere  between  them ;  held 

that  defendants  cannot  take  position  that 

though  arbitrators  found  plaintiff  was   not 
liable  for  any  part  of  loss  they  can  still  dis- 
pute their  own  liability,  118  C  49 
-and  submission  agreement  gave  no  sup- 


port to  defendants'  contention  that  in  nego- 
tiations preceding  it  parties  abandoned  their 
original  agreement  for  reallocation  of  loss, 
118  C  49 

statute  de  absolute  liability  of  insurer  under 
accident  or  health  policy,  permitting  re- 
covery by  judgment  creditor  of  assured 
against  insurer  by  subrogation,   121   C   514 

whether  statute  applicable  to  policy  in- 
suring common  carrier  against  loss  or  dam- 
age to  goods  carried,  quaere,  121  C  514 


Insurance  8  27 


— but    judgment    creditor    has    no    greater 
rights    under  policy   than   assured   himself, 
121  C  514 
-and  where  insurer  paid  carrier  (assured) 


for  loss  of  goods  carried  which  belonged  to 
plaintiff,  latter  could  not  recover  from  in- 
surer  judgment   which   it  obtained   against 
carrier,   121   C  514 
-payment  of  loss  to  assured  not  a  cancel- 


lation or  annulment,  but  a  performance  of 
policy  agreement,  121  C  514 

insurer  ordinarily  subrogated  to  rights  of 
insured  against  third  person  by  whose 
wrongful  act  loss  was  caused,  on  equitable 
principles,  126  C  350 

insurer  of  State  subrogated  to  its  rights 

against  contractor  for  damage  suffered  by 
State  for  failure  of  latter  to  maintain  road 
closure  signs,  thus  rendering  State  liable  in 
personal  injury  action,  126  C  350 

where  owner  of  damaged  automobile  sues  in- 
surer of  liability,  plaintiff  cannot  recover  if 
insured  could  not,  127  C  258 

where  judgment  creditor  of  assured  brings  ac- 
tion against  insurer  under  statute,  he  stands 
in  shoes  of  assured,  and  defenses  good 
against  latter  are  good  against  him,  127  C 
693 

so  where  assured  could  not  claim  estoppel 

or  waiver,  his  failure  to  co-operate  with  in- 
surer was  good  defense  in  action  by  credi- 
tor against  insurer  to  recover  amount  of 
judgment  rendered  against  assured,  127  C 
693 

§  26.  Practice  and  Procedure 

§  27.  In  General 

what   interest   is   required  to   sue  on   marine 

policy,  1  C  576 
suit    against    insurance    corporation    may    be 

brought    where    stockholder    resides,    13    C 

302 
condition   that   suit   must   be   brought   in   six 

months,  held  binding,  31   C  529 
does    not   affect   auxiliary   bill    in   equity 

pending  suit,  31  C  529 
requirement   of   suit   within   a   year,    satisfied 

by  foreign  attachment  within  the  year,  35 

C  311 
holder's    remedies,    where   insurers   refuse   to 

receive  premiums,  45  C  498 

requisites  to  maintain  suit  on  life  policy  dur- 
ing life  of  insured,  46  C  493 

wrongful   rescission   by   insurers   is   such 

assent  to  rescission  as  gives  present  right 
of  action,  46  C  493 
-insurer    has    locus    penitentiae   until    no- 


tice of  assent,  46  C  496 

assent ;   what   is   a   reasonable  time,   held 

a  question  of  law,  46   C  494 

policy    on    mortgaged    property    payable    to 
mortgagee,   and  collateral   agreement    with 


mortgagee;   held  mortgagee   could   not   sue 
upon  policy  alone,  50  C  398 

— though  promise  is  for  the  benefit  of  mort- 
gagee, 50  C  399 

— the  two  instruments  together  held  to  con- 
stitute a  contract  between  company  and 
mortgagee  by  which  the  latter  became  privy 
to  promise  in  policy,   50  C  399 

— suit  at  law  could  be  maintained  by  mort- 
gagee in  his  own  name  on  latter  contract, 
50  C  399 
-no  objection  that  company  might  be  sub- 


jected to  two  suits,  as  company  had  volun- 
tarily subjected  itself,  50  C  400 
provision  limiting  suit  to  twelve  months  "aft- 
er  loss,"   means   twelve   months   after   date 
of  fire,  51  C  18 

assignment  of  a  number  of  policies  to  a  sin- 
gle holder  in  order  that  he  might  bring  a 
single  suit  against  company  upon  all ;  held 
on  injunction,  that  a  single  suit  in  its  own 
State  was  better  for  company  than  many 
separate  suits,  61   C  252 

not  sufficient  for  granting  injunction  that 

assignee  was  to  prosecute  at  his  own  ex- 
pense and  to  have  half  the  amount  recov- 
ered, 61   C  252 
-no  rule  of  public  policy  violated  by  such 


a  contract,  61    C  252 

assignment  of  policies  to  a  single  holder  in 
order  to  sue  on  all  at  once,  held,  under  cir- 
cumstances, to  carry  the  right  to  recover 
money  due  assignor,   61   C  259 

and   is   not   ineffective   as   being   a   mere 

right  to  sue,  61  C  259 
-nor  as  conveying  mere  nominal  title,  as 


assignment   carried   full    beneficial    interest, 
61   C  262 

the  substitution  of  a  new  sole  plaintiff,  under 
statute  is  not  the  commencement  of  a  suit 
within  insurance  policy  limiting  suit  to  one 
year,  63  C  474 

limitation  of  action  on  policy;  failure  of  ac- 
tion brought  within  limit ;  waiver  by  and 
estoppel  of  company,  74  C  510,  684 

election  of  remedies  under  accident  policy; 
construction   contra  proferentem,   78   C   188 

wife,  to  whom  policy  was  assigned  by  hus- 
band to  secure  loan,  can  recover  though 
married  before  1877,  88  C  536 

right  of  estate  of  one  who  paid  all  premiums 
upon  life  of  another,  upon  agreement  that 
she  was  to  have  proceeds  of  policy  less 
funeral  expenses,  to  recover  where  policy 
is  paid  to  estate  of  insured,  96  C  39 

law  making  insurer  liable  without  final  judg- 
ment against  insured  and  providing  that  it 
might  be  made  defendant  unless  it  settled 
in  thirty  days  construed  not  to  apply  to  ex- 
isting policies,  97  C  8 

if  it  did,  it  would  be  invalid  as  impairing 

obligation  of  contract,  97  C  8 
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insurance  company  has  the  right  to  have  is- 
sues of  fact,  on  which  its  liability  depends, 
litigated  and  determined,  97  C  203 

where  company  refuses  to  pay  policy  on 
ground  that  it  was  not  liable  at  all,  proper 
to  add  interest  to  damages  where  insured 
recovers,  97  C  337 

claim  that  insured  was  guilty  of  laches  held 
not  open  to  the  company,  97  C  343 

practice  of  insuring  against  accidents  is  so 
common  that  jurors  may  be  expected  to 
know  of  it,  100  C  74 

and  not  to  be  prejudiced  by  an  allusion 

to  the  subject,  100  C  75 
-especially   if   cautioned   to   disregard   the 


reference  to  insurance,  100  C  75 

award  of  arbitrators  a  bar  to  action  on  policy 
of  fire  insurance,  100  C  250 

action  by  insurer  to  recover  for  negligence  of 
party  claimed  to  have  caused  fire,  105  C 
641 

that  plaintiff  did  not  have  insurable  interest 
or  unconditional  title  not  available  on  ap- 
peal where  not  put  in  issue  by  pleading  or 
claimed  on  trial,  106  C  126 

where  in  correspondence  after  Statute  of  Lim- 
itations had  run  on  policy,  insurer  promised 
to  pay  if  proof  of  death  made  in  certain 
time,  and  this  was  done,  bar  of  statute  re- 
moved, 108  C  272 

■ when  statute  runs  where  proof  of  death 

was  to  be  made  in  reasonable  time,  108  C 
283 

effect  of  "standard"  or  "union"  mortgage 
clause,  providing  that  no  default  by  mort- 
gagor shall  defeat  mortgagee's  rights  but 
insurer  shall  be  subrogated  on  payment,  108 
C  588 

mortgagee    need    not    credit    payment    on 

mortgage  in  foreclosure,  but  it  is  in  effect 
purchase  by  mortgagee  pro  tanto  for  in- 
surance, 108  C  588 

where    mortgagor    conveys    property    to 

one   who   agrees   to   pay   mortgage,    and   a 
loss   occurs   against   which   insurance   com- 
pany  has    defense   as    regards   latter,   it   is 
still  bound  to  pay  mortgagee,  108  C  588 
-effect  of  such  payment,  108  C  588 


where  several  parties  suffer  injury  in  single 
accident  and  amount  recovered  exceeds  pol- 
icy, court  would  be  reluctant  to  recognize 
any  priority  as  regards  actions  against  in- 
surer under  statute,   115   C  193 

where   insurer   brings   interpleader,   court 

will  apply  rule  of  equality,  115  C  193 
-rights  of  injured  persons  determined  up- 


on basis  that  they  are  creditors  of  insurer, 
not  lienors  or  persons  having  interest  in 
specific  fund,   115  C  193 

publication  of  newspaper  article  stating  that 
defendant's  lawyer  really  represented  insur- 
ance company,  held  not  ground  for  mistrial, 
115  C  575 
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— court  sustained  in  not  inquiring  of  jurors 
whether  they  had  read  article,  115  C  575 
-many   judges    think   it    best    not   to   em- 


phasize matter  by  further  reference  to  it, 
115  C  575 

plaintiff  claimed  that  under  statute  insurer 
is  liable  to  injured  person  who  pursues 
claim  to  judgment,  to  exclusion  of  or  prior 
to  claims  which  are  amicably  settled;  held 

claimant's   rights   under   statute   were   by 

subrogation    to    assured    and    equally    with 
him    subject   to   policy   contract,    including 
privilege  of  settlement,  117  C  147 
-company's  liability  absolute  only  in  sense 


that    payment    for    loss    not    dependent    on 
judgment  against  insured,  117  C  147 
-also  it  may  not  be  defeated  by  cancella- 


tion or  annulment  of  policy,  117  C  147 

does  not  give  injured  party  any  greater 

rights   than   insured   or   deprive   insurer   of 
any  rights,  117  C  147 

right  of  insurer  to  settle  claims  remains 

unimpaired  and  is  not  cancellation  or  aban- 
donment of  policy,  117  C  147 

further  claim  that  if  settlement  of  part  of  mul- 
tiple claims  is  permissible  under  statute 
and  policy,  such  settlements  constitute  in- 
equitable preference  and  are  contrary  to 
public  policy ;  held 

avoidance  of  litigation  by   settlements   is 

favored  especially  in  view  of  increasing  lit- 
igation, 117  C  147 
-advantage   of  compromise   to  all   parties, 


the  injured,  the  party  primarily  liable  and 
the  assured,  117  C  147 

duty  on  insurer  to  settle  claims  recognized  in 
cases  holding  it  liable  to  assured  for  fraud 
or  bad  faith  in  failing  to  do  so,  117  C  147 

some  courts  hold  that  where  policy  for- 
bids assured  to  make  settlement,  insurer 
becomes  his  agent  to  do  so  and  may  be  held 
liable  on  ground  of  negligence  for  loss  to 
assured  over  policy  limits,  117  C  155 

absence  of  cases  and  legislation  de  subject 
matter  of  multiple  claims  under  liability 
policies  indicates  generally  satisfactory 
result  of  practice  of  insurers  to  settle  such 
claims,  117  C  147 

interest  of  insurer  to  minimize  expendi- 
tures and  its  duty  to  insured  militate  against 
fraud,  collusion,  etc.,  117  C  157 

facts  of  case  held  not  to  justify  adoption  of 
rule  that  in  multiple  cases  insurer  may  set- 
tle cases  fairly  and  in  good  faith  only  at 
risk  of  liability,  above  its  policy  limit,  upon 
demands  it  is  not  able  to  adjust,  117  C  147 

necessary    consequence    of    such    holding 

would  require  all  claims  to  be  reduced  to 
judgment  and  an  apportionment  of  insur- 
ance coverage,  117  C  147 

though  foreign  insurance  company  voluntarily 
appeared  in  action  to  determine  rights  to 
payment  of  interest  of  fund  retained  by  it, 


it  was  not  entitled  to  fees  and  expenses 
from  fund  in  its  hands,  particularly  where 
it  drew  certificates  ineffective  to  accomplish 
purpose  of  insured,   117  C  342 

judgment  for  plaintiff  in  negligence  action 
not  res  adjudicata  against  insurer  in  action 
against  it  to  recover  amount  of  judgment, 
on  issue  whether  former  defendant  was 
driving  car  at  time  of  accident,  118  C 
190 

this   is   to   be   determined   by   trial   court 

in  second  action,  118  C  190 

in  action  by  injured  party  on  liability  insur- 
ance policy  to  recover  from  insurer  amount 
of  judgment  secured  against  D,  insurer  can- 
not take  inconsistent  positions  that  D  not 
operating  car  and  that  he  breached  provi- 
sion of  policy  by  stating  to  it  that  he  was 
not,  118  C  190 

defendant    should    be    required    to    elect 

what  position  he  proposes  to  take,  118  C 
190 

what  is  proximate  cause  of  death  under  ac- 
cidental death  policy  is  question  of  fact  for 
trier,  118  C  419 

conclusion  not  to  be  disturbed  unless  rea- 
sonable men  could  draw  but  one  conclusion, 
118  C  419 

defendant  claimed  prejudice  because  court  did 
not  give  jury  separate  instructions  appro- 
priate to  tort  for  breach  of  duty  and  to 
breach  of  contract  for  failure  to  procure 
effective  burglary  insurance,   118  C  554 

but   complaint    was    specially    adapted    to 

latter,    as    were    evidence    and    claims    of 
proof,  and  cause  was  submitted  to  jury  on 
latter  theory  only,  118  C  554 
-and  court  charged  if  jury  found  plaintiff 


neglected  duty  in  his  failure  to  inform  him- 
self  of   contents   of   policy   including   state- 
ments  as   to   prior    burglary  he   could   not 
recover,    118   C  554 
-effect  so  accorded  negligence  of  plaintiff 


all  that  could  accrue  in  action  founded  on 
tort  and  defendant  not  prejudiced,  118  C 
554 

insured  may  sue  broker  for  breach  of  con- 
tract or  in  tort  for  breach  of  duty  imposed 
by  it,  118  C  554 

act  making  insurers  absolutely  liable  under 
policies  against  loss  or  damage  for  bodily 
injuries  and  providing  that  judgment  credi- 
tor may  sue  insurer  directly,  void  under 
McCook  case  because  not  signed  by  Gov- 
ernor within  three  days,  119  C  416 

insurer  under  no  obligation  to  assert  un- 
constitutionality of  act  until  sued  under  it, 
119  C  416 

and  not  precluded  from  attacking  its  con- 
stitutionality where  no  benefit  involved  or 
accepted,  119  C  416 

where  policy  did  not  give  injured  party  any 
right  of  action  against  insurer  except  if  as- 
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sured  was  insolvent,  which  was  not  case, 
plaintiff's  remedy  if  any  was  by  garnishee 
process,  119  C  416 

action  by  first  beneficiary  against  insurer  for 
proceeds  of  policy  which  it  paid  to  new 
beneficiary,  120  C  633 

statute  providing  that  certificate  of  appoint- 
ment of  commissioner  by  foreign  insur- 
ance company  as  attorney  for  service  of 
process  should  be  sufficient  evidence  of  his 
authoritv,  does  not  make  this  exclusive 
method  of  proof,  121  C  309 

reception  of  service  of  process  and  col- 
lection of  fee  provided,  with  presumption 
of  proper  performance  of  his  duties,  are  suf- 
ficient basis  for  inference  of  authority,  121 
C  309 
-fact   that   company   is   doing  business   in 


this  State  presupposes  compliance  with  re- 
quirements for  appointment  of  commission- 
er as  attorney,  121  C  309 

where  statute  provides  that  commissioner 
may  designate  some  person  in  his  office  up- 
on whom  in  his  absence  service  of  process 
may  be  made,  absence  of  commissioner  at 
time  of  service  is  required  for  valid  serv- 
ice, 121  C  309 

in  suit  on  liability  policy,  defense  that  plain- 
tiff not  entitled  to  benefits  of  policy  not  so 
inconsistent  with  defense  that  case  came 
within  certain  exclusions  in  policy  as  to 
require  an  election  between  these  defenses, 
122  C  197 

repairs  held  to  have  amounted  to  structural 
alterations  and  extraordinary  repairs  so  as 
to  come  within  scope  of  public  liability 
policy  provision  requiring  written  permit 
and  additional  premium,  122  C  199 

but   since   question   of   whether   plaintiff's 

injuries  were  due  to  such  structural  repairs 
was  not  issue  adjudicated  in  original  trial, 
this  defense  not  available  to  insurance  com- 
pany in  suit  on  policy,  122  C  200 

Connecticut  insurance  company  seeks  to  re- 
strain suit  by  Connecticut  resident  in  courts 
of  Missouri,  on  claim  which  was  assigned 
him  by  Missouri  citizen  solely  to  prevent 
diversity  of  citizenship,  122  C  583 

ordinarily  an  insured  has  no  right  of  action 
against  a  reinsurance  company  and  can  only 
sue  by  virtue  of  provision  in  contract  be- 
tween companies  giving  policyholders  of 
insurance  company  that  right,  126  C  95 

where  double  or  triple  damages  imposed  un- 
der rules  of  road  statute,  additional  sum 
not  damages  for  the  injury,  but  reward  for 
securing  punishment  of  one  who  has  com- 
mitted wrong  of  public  nature ;  recovery  of 
qui  tarn  nature,  127  C  533 

hence  this  additional  sum  not  recoverable 

under  liability  insurance  policy,  127  C  534 
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§  28.  Pleading  and  Evidence 

conditions  in  policy  are  not  precedent,  and 
must  be  pleaded,  8  C  466 

in  action  on  policy  by  mortgagee,  parol  evi- 
dence not  admissible  to  show  that  he  was 
real  party  to  contract  and  that  insurer  had 
agreed  to  insure  mortgage  interest  held  by 
him,  29  C  374 

a  conditional  policy  must  be  specially  alleged 
to  constitute  a  defense,  59  C  44 

cannot  be  proved  under  a  general  or  spe- 
cial denial,  59  C  44 

breach  of  warrantv ;  pleading ;  burden  of 
proof,  74  C  704,  719,  76  C  494,  77  C  286 

presumption  of  seaworthiness  in  marine  in- 
surance, 74  C   705 

presumptions  and  burden  of  proof  as  to  rep- 
resentations in  life  policy,  77  C  281 

oral  evidence  inadmissible  to  vary  terms  of 
a  policy,  82  C  475 

permissible  to  ask  amount  of  insurance  one 
carries  to  show  what  one  believed  his  prop- 
erty worth,  82  C  552 

plaintiff's  answer  to  insurance  company  in- 
quiry construed  to  mean  that  he  had  a 
union  shop,  83  C  393 

truth  of  statement  as  to  title  is  condition 
precedent,  and  burden  is  on  plaintiff  to 
prove  it,  86  C  15,  18 

burden  of  proving  forfeiture  is  on  defendant, 
86  C  15,  18 

plaintiff  may  rest  his  case  on  proof  of  his 
interests  in  the  property,  issuance  of  policy, 
loss  and  furnishing  proof  of  loss,  86  C  15 

defendant  may  offer  evidence  of  breaches 

of  condition  and  plaintiff  may  rebut,  86  C 
15 

plaintiff  can  rest  on  legal  presumption  as  to 
conditions  not  put  in  issue,  86  C  15 

absence  of  allegation  that  defendant  procured 
insurance,  creates  no  duty  to  name  any  in- 
surance company,  86  C  551 

burden  on  plaintiff  to  prove  that  reasonable 
effort  was  made  to  learn  names  of  insurance 
companies  to  prove  its  loss,  86  C  551 

insurance  company  has  burden  to  show 
breach  of  condition  subsequent,  89  C  36 

in  estoppel,  must  plead  that  acts  relied  on 
misled  pleader  to  his   injury,  90  C  202 

evidence  held  to  show  that  policy  avoided  by 
suicide  of  decedent,   102  C  481 

burden  of  proof  of  compliance  with  condi- 
tions precedent  in  insurance  policy,  106  C 
519 

in  first  instance  insured  need  prove  fulfillment 
of  only  such  conditions  as  are  put  in  issue 
by  insurer,  106  C  519 

where  plaintiff  pleads  general  fulfillment  of 
all  conditions,  defendant  should  plead  gen- 
eral denial  only  if  it  proposes  to  controvert 
all,  108  C  163 

otherwise    specific    defense    is    necessary, 

108  C  163 
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— if  both   used,   latter   will  be  given   effect 
as  limiting  former,  108  C  163 
-burden    of   proof   always    on    plaintiff   to 


establish  fulfillment  of  conditions,  but  plain- 
tiff may  rest  on  proof  of  interest,  issuance 
of  policv,  loss  and  proof  of  loss,  108  C 
163 

presumption  of  death  from  seven  years'  ab- 
sence as  giving  rise  to  action  on  policv, 
108  C  271 

plaintiff  bound  only  to  allege  generally,  com- 
pliance with  conditions  precedent,  108  C 
563 

defendant    should   then    put    in    issue    by 

special  plea  any  it  intends  to  contest,  108  C 
563 
-as  to  these,  burden  of  proof  is  on  plain- 


tiff, 108  C  563 
— if  defendant  merely  pleads  general  denial, 
plaintiff  need  offer  no  proof  of  compliance 
with  any  condition,  108  C  563 
-filing  of  proofs  of  loss  under  fire  policy 


distinguished,  108  C  563 

system  of  issuing  and  reporting  policies  by 
agent,  documentary  proof  recording  course 
of  policy  and  serial  numbers  showing  se- 
quence of  policies  admissible  to  fix  date  of 
issuance,  111  C  415 

waiver  of  breach  of  condition  in  insurance 
policy  must  be  pleaded,  114  C  335 

where  insurance  company  was  real  party  in 
interest,  testimony  of  defendant  not  judicial 
admission,  115   C  201 

presumption  which  frees  insured  in  first  in- 
stance from  proving  that  he  has  performed 
all  conditions  of  policy  operates  only  until 
other  party  has  produced  some  substantial 
countervailing  evidence,  118  C  61 

it  then  drops  out  of  case,  118  C  61 

one  suing  on  policy  may  allege  in  general 
terms  compliance  with  all  obligations,  118 
C  195 

defendant    insurer    must    then   allege    any 

breach  it  proposes  to  rely  on,  118  C  195 
-plaintiff  then  has  burden  of  proving  per- 


formance of  breach  alleged,  118  C  195 

under  life  policy  with  additional  indemnity 
for  death  caused  solely  by  accident,  bur- 
den on  plaintiff  to  prove  that  disease  did 
not  contribute  to  cause  death,   119  C  641 

expert  testimony  necessary  to  show  that 

deceased's   fall    was   sole  cause   of   the   un- 
consciousness  claimed   to   have    resulted   in 
pneumonia  causing  death,  119  C  641 
-and  jury  not  justified  in  concluding  that 


diabetes    did    not    contribute    to    cause    of 
death,  119  C  641 

if  insurer  intended  to  claim  that  loss  was 
within  provision  excluding  damage  by  fire, 
it  should  have  speciallv  pleaded  to  that  ef- 
fect, 120  C  296 

not    having    done    so,    and    claim    being 

made  at  trial  that  it  was  thereby  precluded, 
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effect   of   clause   not   considered   on   appeal, 

120  C  296 
suicide,  at  least  when  sane,  not  an  accident, 

124  C  532 
provision  excluding  it  from  coverage  not 

an  exemption,  124  C  532 
-plaintiff   must   plead   that    death    was   by 


accidental  means  and  as  suicide  would  di- 
rectly negative  this,  proof  of  it  may  be 
given  under  general  denial,  124  C  532 

— while    failure    to    confine    denial    to    fact 


that  death  was  not  due  to  accidental  means 
might  subject  defendant  to  penalty,  it  was 
not  precluded  from  proving  suicide,  124  C 
533 

situation    not    within    rule    that    plaintiff 

need  allege  only  general  compliance  with 
conditions  precedent  and  defendant  must 
affirmatively  set  up  failure  to  comply  with 
conditions  on  which  it  proposes  to  rely,  124 
C  533 

if  there  is  presumption  against  suicide  it  ex- 
hausts itself  when  substantial  countervail- 
ing evidence  is  produced,  124  C  533 

burden    to     prove     death    by     accidental 

means  on  plaintiff,  124  C  533 


nonprobability  of  death  by  suicide  con- 
sideration to  be  weighed  by  trial  court,  124 
C  533 

assured  under  liability  policy  not  required  to 
negative  every  possible  defense  under  poli- 
cy; in  absence  of  special  defense  his  burden 
satisfied  when  he  proves  his  interest,  his 
loss  and  compliance  with  requirements  as 
to  proof  of  loss,  127  C  516 

but  when  insurer  raises  issue  of  violation 

of  some  particular  requirement  by  special 
defense,  burden  of  proving  issue  on  plain- 
tiff, 127  C  516 

if  insurer  elects  to  refuse  to  defend  action 
against  assured  or  pay  judgment  against 
him,  assured  must  prove  in  his  suit  on 
policy  that  it  provided  coverage  of  case ; 
judgment  against  assured  does  not  estab- 
lish coverage,  127  C  516 

so  where  policy  covered  commercial  use 

of  truck  and  finding  showed  it  was  not  in 
such  use  at  time  of  accident,  no  liability 
under  policy,  127  C  516 

to  give  rise  to  presumption  of  death  arising 
out  of  seven  years'  absence,  the  circum- 
stances, including  diligent  search,  must  jus- 
tify trier  in  drawing  inference  that  death 
was  cause  of  absence,  129  C  394 
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when  an  inference  of  law,  1  C  294 
known    commercial    usage    as    evidencing    in- 
tention, 3  C  13 

malice  or  motive  in  doing  lawful  act  is  not 
material,  30  C  524,  34  C  541 

intent  with  which  act  is  done  is  always  ques- 
tion of  fact,  30  C  563 

declarations  of  intent  are  evidence  against 
party  that  he  did  the  act,  31  C  161 

so    prior    threats,    to    show    assault    and 

malice,  31  C  161 

intent  to  commit  greater  offense  is  not  es- 
sential if  knowingly  engaged  in  criminal 
act,  37  C  424 

intent  being  generally  a  matter  of  continu- 
ance, its  existence  at  a  former  time  might 
be  inferred,  more  or  less  strongly,  from  its 
existence  later,  50  C  415 

failure  to  take  care  that  statutory  direction 
is  observed  supplies  criminal  intent,  60  C 
229 

no  defense  that  defendant  did  acts  with- 
out guilty  intent,  60  C  229 

where  specific  intent  is  an  element  of  the 
crime,  intoxication  may  be  considered,  63  C 
392 


legislative  intention  not  expressed  in  some 
appropriate  manner  has  no  legal  existence, 
63  C  438 

courts  cannot  speculate  upon  a  supposed 

actual  intention,  63  C  438 

meaning  of  "wilfully"  in  statute;  statute  may 
make  act  criminal  without  regard  to  intent, 
76  C  92 

actual  criminal  intent  not  necessary  in  con- 
tempt, 80  C  671 

intent,  if  element  of  crime,  must  appear  in 
indictment,  81  C  699 

sale  of  article  containing  wood  alcohol  re- 
quires delivery  with  intent  to  transfer  ti- 
tle, by  owner  or  his  agent,  not  mere  trans- 
fer of  possession,  96  C  102 

knowledge   of   presence   of  wood   alcohol 

not  necessary  to  constitute  crime,  96  C  102 

intent  is  a  mental  process,  provable  neces- 
sarily by  statements  and  acts,  97  C  31 

intent  of  parties  to  written  agreement  purport- 
ing to  cover  ground,  to  be  found  only  there- 
in, 99  C  393 

intent  is  presumed  to  continue  as  long  as 
conditions  are  unchanged,   100  C   142 
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intent  is  impc:*tant  where  issue  is  whether 
an  act  was  committed  but  not  where  act 
has  actually  been  committed,   100   C   142 

intent  tends  to  show  whether  grantor  deliv- 
ered deed,  100  C  142 

where  lender  charged  excess  interest,  there 
is  intent  to  violate  statute  as  matter  of  law, 
101  C  560 

intent  of  defendant  is  a  fact;  he  may  testify 
as  to  it,  105  C  528 

intent  or  purpose  usually  found  as  subordi- 
nate fact,  not  as  conclusion;  must  be  sup- 
ported either  by  direct  testimony  or  as  rea- 
sonable inference,  107  C  640 

intent  to  deceive  inferred  from  false  repre- 
sentation made  with  knowledge  of  falsitv, 
109  C  67 

law  takes  no  cognizance  of  mental  purpose 
unless  supported  by  conduct,  110  C  303 

to  constitute  embezzlement,  there  must  be  in- 
tent to  defraud,  whether  statute  so  states 
or  not.  112  C  39 

corporation  may  commit  crime  involving  in- 
tent to  steal  or  misappropriate  property,  114 
C  354 

intent  of  developers  of  tract  of  land  as  to 
keeping  streets  open,  not  communicated  to 
purchasers,  nil  sig.,  114  C  646 

party  whose  intention  is  in  issue  may  testify 
directly  as  to  it,   118  C  97 

but  such  testimony  should  be  scrutinized 

with  care,  118  C  97 


declaration  of  present  intention  to  do  act  in 
immediate  future,  made  in  apparent  good 
faith  and  not  self-serving,  admissible  to 
prove  act  was  performed,   119  C  483 

where  act  is  penalized  if  performed  "wilful- 
ly," guilt  is  conditioned,  not  on  intentional 
commission  of  prohibited  act  alone,  but  on 
its  commission  with  evil  intent  or  guilty 
purpose  to  violate  the  law,  119  C  534 

intent  necessary  to  constitute  usury  not  spe- 
cific intent  to  violate  statute  but  intent  to 
exceed  interest  allowed  by  statute,  123  C  94 

declaration  of  present  intent  to  do  act.  rele- 
vant evidence  that  it  was  done,  125  C  321 

as   declaration   of  one  murdered   that  he 

was  going  to  certain  place  to  meet  certain 
people,  125  C  321 

but  intent  must  be  that  of  person  making 


it,  125  C  321 
— declarations  as  to  intentions  of  others  not 


admissible,   125  C  321 

in  crime  of  conspiracy  not  necessary  to  prove 
specific  intent  but  only  that  acts  were  in- 
tentionally committed  which  constituted  the 
crime,   126  C  80 

where  one  does  act  he  knows  to  be  evil  or 
immoral,  ignorance  that  it  was  expressly 
prohibited  by  law  unimportant,  127  C  585 

in  absence  of  evidence  to  the  contrary  a 

man  is  presumed  to  have  intended  to  com- 
mit the  acts  which  he  did  and.  if  unlawful, 
guilty  intent  may  be  found,  127  C  585 
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§  1.  In  General 

absolute  engagement  to  pay  annually  is  en- 
forceable, though  principal  is  not  payable, 
3  C  449,  21  C  392 

interest  cannot  be  recovered  on  general  in- 
debitatus count  in  assumpsit  for  money  had 
and  received  without  stating  nature  of  in- 
debtedness, 21  C  388 

interest  accruing  on  loans  or  stocks  passes 
with  them,  unless  separated  from  princi- 
pal, 22  C  529 

it  is  common  knowledge  that  a  large  portion 
of  the  indebtedness  of  the  world  pays  in- 
terest annually  or  oftener,  54   C  27 

loans  by  individuals  are  hardly  exceptions 

to  the  rule,  54  C  27 
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the  law  notes  the  running  of  interest  on  prin- 
cipal due,  56  C  114 

the  taking  of  interest  in  advance  on  demand 
note  is  an  agreement  to  forbear  for  that 
time,  63  C  87 

interest  is  apportionable,  73  C  114 

interest  on  bonds  owned  by  decedent  appor- 
tioned between  principal  and  income  as  of 
date  of  death,  87  C  384 

charter  of  city  granting  to  court  power  to 
say  when  and  how  damages  assessed  shall 
be  paid,  held  not  to  permit  it  to  make  an 
award   with   interest,   88   C   427 

admission  of  averment  that  plaintiff  had  ten- 
dered "entire  balance  of  the  purchase  price" 
precludes     defendant    from    claiming    that 


tender  was  inadequate  because  interest  was 
not  included,  92  C  693 

interest  allowed  in  action  is  really  damages 
for  detention  of  money  due,  93  C  337 

interest  properly  allowed  by  jury  on  sum 
necessary  to  restore  plaintiff's  damaged  au- 
tomobile, 99  C  457 

omission  of  jury  to  include  interest  in  plain- 
tiff's verdict  gives  defendant  no  cause  for 
complaint,  104  C  703 

where  interest  not  questioned  on  trial  or  ap- 
peal, it  cannot  be  raised  on  appeal  from  re- 
trial, 105  C  242 

payment  to  avoid  interest  is  not  voluntary, 
108  C  47 

correction  of  interest  in  judgment  may  be 
judicial  act,  108  C  271 

reception  of  interest  in  advance  upon  a  note 
is  prima  facie  evidence  of  binding  contract 
to  forbear  and  delay  time  for  payment,  116 
C  480 

recovery  cannot  be  had  during  period  for 

which  interest  has  been  paid,  116  C  480 
-agreement  to  forbear  if  subsequently  made 


would  bind  party  to  do  nothing  further 
than  he  was  already  bound  to  do,  116  C  480 

interest  on  sums  past  due  is  in  nature  of  pen- 
alty for  wrongful  detention  of  money  due, 
117  C  288 

interest  due  at  time  action  was  brought  may 
be  added  to  the  amount  to  determine  mat- 
ter in  demand,   118  C  26 

but  interest  which  might  be  allowed  for 

time  elapsing  between  bringing  of  action 
and  judgment  too  speculative  a  basis  upon 
which  to  found  jurisdiction,  118  C  26 

§  2.  Right  To  and  Liability  For 

§  3.  In  General 

interest  allowed  on  note  not  expressed  for  in- 
terest, if  equitable,   1   R  412 

interest  may  be  recovered  on  legacy  given 
with  interest,  1  R  420 

interest  allowed  on  money  retained  by  mis- 
take, 2  R  405 

interest  allowed  as  damages,  on  breach  of 
written  contract  to  pay  on  day  certain,  1  C 
33 

interest  collectible  where  one  has  received 
money  to  another's  use,  which  it  is  his  duty 
to  pay  over;  otherwise  if  holder  is  guilty 
of  no  neglect  or  delay,  1  C  33 

interest  allowed  if  money  is  obtained  by  fraud 
and  party  waives  tort  and  sues  on  implied 
promise,  1  C  33 

interest  not  allowed  against  agent  with  lien, 
on  avails  of  unauthorized  sale  during  con- 
tinuance of  lien,  3  C  184 

interest  not  allowed  to  debtor,  on  commis- 
sions, while  holding  funds  of  creditor  suf- 
ficient to  satisfy,  unless  charged  on  such 
moneys,  9  C  21 


Interest  §  3 

interest  allowed  on  penalty  of  bond  after  debt 
is  due,   10  C  103 

promise  to  pay  interest  on  arrears  of  inter- 
est, held  valid,  17  C  247 

coupons  overdue  are  not  liable  to  interest,  as 
distinct  contracts,  17  C  248 

mere  stakeholder  is  not  liable  for  interest, 
though  he  make  profit,  22  C  388 

interest  is  recoverable  by  sheriff  on  a  bond 
of  indemnity,  when,  22  C  391 

interest  allowed  because  of  contract  express 
or  implied,  or  as  damages,  22  C  392 

bailee  of  money  is  chargeable  with  interest 
he  receives  to  executors  and  administra- 
tors, 24  C  269 

interest  allowed  on  principal  in  bond,  though 
thereby  the  penalty  is  exceeded,  26  C  50 

action  for  interest  should  be  brought  on  bond, 
not  on  coupons,  26  C   126 

interest  allowed  in  action  of  debt,  as  damages, 
not  as  interest,  27  C  370 

interest    recoverable    on    contract    price    for 

building,  if  payment  be  delayed,  41  C  613 
interest   may   be   allowed   at   rate   agreed,    as 

against    one    seeking    specific    performance, 

47  C  588 
interest  is  an  incident  to  debt,  and  stands  or 

falls  with  it,  49  C  536 

request  of  client  to  attorney  to  take  pay  from 
proceeds  of  property,  held  a  good  ground 
for  charging  interest,  56  C  306 

interest  coupons  attached  to  bonds  payable 
July  1,  and  paid  on  July  2,  held  entitled  to 
one  day's  interest,  56  C  554 

mortgagee  refusing  to  receive  his  money  on 
tender  loses  interest  thereafter,  60  C  352 

joint  and  several  note  by  husband  and  wife; 
gift  of  property  by  will  to  wife,  on  agree- 
ment that  she  pay  note  if  not  paid  in  his 
lifetime,  61  C  206 

held   that   where   the   note   was   partially 

paid  and  new  note  substituted  for  balance 
provided  for  payment  of  interest  the  wife 
was  bound  to  pay,  61  C  211 

interest  paid  in  advance  cannot  be  recovered 
if  principal  be  paid  before  time  expires,  63 
C  86 

so  held  of  savings  bank  loan  where  in- 
terest was  to  be  paid  semiannually  in  ad- 
vance, 63  C  86 

damages  by  way  of  interest  for  detention  of 
money  due,  though  amount  claimed  liable 
to  deduction  for  default  in  performance  by 
promisor,  69  C  228 

partner  undertaking  to  wind  up  business 
chargeable  with  interest,  when,  70  C  411 

interest  only  due  by  reason  of  contract  or 
statute ;  but  damages  in  nature  of  interest 
sometimes  given  in  tort  action,  72  C  705 

interest  on  note  secured  by  mortgage  is  to  be 
allowed,  on  foreclosure,  though  note  is 
barred,  75  C  429 
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interest    on    coupon    bond    payable    at    bank; 

when   given   where   bond   not  presented,  80 

C  58 
when  recoverable  in  action  of  debt  on  bond; 

may   cause   recovery   to   exceed   penalty   of 

bond,  81   C  252 
garnishment  of  debt  assigned  is  no  excuse  for 

not  paving  interest  on  sum  not  turned  over, 

82  C  175 
interest  not  allowed  when  debtor  retains  mon- 
ey merely  as  stakeholder,  82  C  176 
if  interest  not  included  in  verdict,  jury  may  be 

returned,  82  C  615 
interest  recoverable  in  action  on  nonnegotia- 

ble  note,  82  C  618 

interest  from  date  of  contract,  where  one  fails 
to  keep  agreement  to  pay  another's  debt,  87 
C  49 

where  $1000  is  in  trust  until  A  reaches  twen- 
ty-one, he  is  entitled  to  principal  and  in- 
terest, 87  C   175 

interest  allowed  on  claims,  if  assets  of  insol- 
vent estate  are  large  enough,  8S  C  187 

when  action  brought  before  it  was  time,  no 
interest  on  judgment  allowed  or  interest 
on  notes  sued  upon,  92  C  135 

interest  not  always  recoverable  in  contract  ac- 
tion, 92  C  698 

in  conversion  of  bills  and  notes  the  actual 
value  of  same  is  recoverable  with  interest, 
96  C  233 

interest  allowed  on  overdue  rent,  96  C  644 

interest  recoverable  as  damages  upon  unpaid 
price  of  merchandise  sold  and  delivered,  98 
C  695 

interest  allowed  on  ground  of  express  or  im- 
plied contract  as  damage  for  breach  of  con- 
tract or  violation  of  some  duty.  101  C  401 

in  action  against  builder  for  delay,  held  he 
was  not  entitled  to  offset  interest  upon  pay- 
ments retarded  because  of  delay,  104  C  430 

where  plaintiff  entitled  to  recover  face  of 
note,  he  is  entitled  to  interest,  104  C  703 

interest  allowable  in  some  tort  cases,  but  not 
in  personal  injury  actions,  105  C  482 

interest  on  value  of  horse  which  died  due  to 
use  of  unfit  feed  sold  is  allowable  as  dam- 
ages.  117  C  510 

interest  is  allowed  as  damages  for  wrongful 
detention  of  money  and  each  case  presents 
question  whether  detention  was  wrongful 
or  not,  118  C  325 

where  contractor  had  no   right  to  retain 

money  when  action  was  brought,  allow- 
ance of  interest  to  subcontractor  proper, 
118  C  325 

claim  that  plaintiff's  recovery  of  interest 
should  be  confined  to  difference  between  de- 
fendant's rejected  offer  in  settlement  and 
loss  actually  sustained,  without  merit,  124 
C  660 

where  defendant  in  interpleader  was  directed 
to  "hold  said  money,  subject  to  further  and 
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final  order  of  this  court"  it  did  not  retain 
it  wrongfully  so  as  to  be  liable  for  interest, 
125  C  581 

§  4.  Liability  of  Fiduciaries 

interest  not  allowed  on  a  percentage  from  in- 
solvent estate ;  administrator  may  make 
himself  personally  liable  for  such  interest, 
K  40 

one  entitled  to  fund  left  by  will  is  entitled  to 
its  interest,  against  executor  directed  by 
will  to  keep  fund  on  interest,  12  C  360 

and  against  executor  who  converts  funds 

to  his  own  use,  15  C  123 

garnishee  liable  for  interest  if  using  and  min- 
gling funds  factorized;  recoverable  as  in- 
cident to  the  debt,  35  C  104 

when  trustee  repudiating  trust  and  disposing 
of  estate  is  liable  for  interest,  35  C  169 

trustee  chargeable  with  interest  if  negligent, 
40  C  468 

as  agent  receiving  moneys  for  investment, 

40  C  468 

aliter,   of  executor  and  garnishee,  unless 

actually  deriving  advantage  from  use ;  how 
far  mere  mingling  with  his  own  money  af- 
fects liability,  40  C  469 

interest  not  allowed  where  accruing  since  suit 
brought  on  bond  of  testamentary  trustee,  45 
C  125 

trustee  is  chargeable  with  compound  interest, 
when,  46  C  182 

when  testamentary  trustee  liable  for  interest 
and  how  it  is  computed,  48  C  217 

executor  liable  for  interest  on  personal  claim 
paid  himself  but  subsequently  disallowed. 
49  C  537 

charge   beginning    one    year    from    testa- 
tor's death  is  reasonable,  49  C  537 
-during  litigation  of  claim  executor  is  lia 


ble  for  simple,  thereafter  for  compound  in- 
terest, at  legal  rate  each  year  varying  with 
statute  law,  49  C  538 

executor  liable  for  interest  on  income  of  trust 

fund  from  the  time  he  received  income,  49  C 

538 
where  the  trust  had   terminated  and  the 

fund  itself  was  payable  over,  49  C  539 
compounding    interest    where    trustee    invests 

funds  unlawfully,  67  C   187 

trustee  must  pay  interest  on  money  wrong- 
fully withheld  from  beneficiary,   101   C  401 

no  excuse  that  money  deposited  with  at- 
torney pending  litigation  over  account,  101 
C  401 

interest  to  which  beneficiary  is  entitled  where 
trustee  mingles  funds  with  his  own,  104  C 
169 

§  5.  Interest  on  Judgments  and  Ver- 
dicts 
interest    allowed    on    judgment    if    defendant 
fails  to  obtain  new  trial,  25  C  497 


instruction  of  judge  to  jury  to  compute  in- 
terest at  6  per  cent  on  verdict  rendered  and 
include  the  amount  in  the  verdict,  held  not 
erroneous,  56  C  556 

interest  allowed  on  balance  due  on  mutual  ac- 
count from  time  of  last  credit,  70  C  435 

interest  which  should  have  been,  but  was  not, 
included  in  judgment,  not  recoverable  in 
action  on  that  judgment,  78  C  35 

interest  on  judgment  debt  where  debtor  is  en- 
joined from  paying  judgment,  80  C  426 

in  action  to  recover  broker's  commission,  in- 
terest not  always  to  be  added,  91  C  581 

where  larger  judgment  ordered  for  plaintiff, 
trial  court  can  only  compute  interest  from 
date  of  original  judgment,   105   C  242 

plaintiff  should  have  interest  on  verdict  erro- 
neously set  aside;  judgment  nunc  pro  tunc 
may  be  entered,  112  C  452 

§  6.  Accounts    and    Unliquidated    De- 
mands 

interest  recoverable  in  book  debt,  on  express 
contract  to  pay  it ;  also  if  implied  by  usage 
or  course  of  dealing,  K  208,  1  C  33 

interest  not  allowed  on  unliquidated  book  ac- 
count, 1  R  248 

though  allowed  in  State  where  contract- 
ed, 1  R  314 

interest  allowed  on  unliquidated  book  account 
if  term  of  credit  has  expired,   1   C  33 

or  as  damages  for  delay  in  paying,  1  C  34 

if  partial  payments  are  made  interest  will 


lie  allowed  on  balance,  1  C  34 
interest   not   allowed   on    current   mutual    ac- 
counts, 1  C  34 

interest  allowed  in  account  between  partners 
only  under  previous  agreement,  24  C  198 

book  account  does  not  prima  facie  draw  in- 
terest, but  may  do  so  by  agreement,  32  C 
488,  46  C  590 

that  account  is  unliquidated  is  often  decisive 
against  interest,  46  C  590 

■ objection    is    stronger    if   amount   due    is 

never  indicated  until  litigation,  46  C  590 

interest  does  not  run  on  mutual  accounts  un- 
til demand,  unless  by  agreement  or  custom, 
46  C  590 

interest    allowed    on   balance   due   on   mutual 

account  from  time  of  last  credit,  70  C  435 
where  money  is  detained,  though  one  item  is 

in  dispute,  75  C  298 
where  work  not  paid  for  in  reasonable  time, 

75  C  300 
interest  on  unliquidated  claim ;  money  due  on 

fire  insurance  policy,  79  C  388 

no  arbitrary  rule  that  interest  not  allowed  on 
damages  for  unliquidated  amount,  86  C  347 

if  means  for  ascertaining  amount  due  are  ac- 
cessible to  party  to  be  charged,  interest  not 
withheld  because  damages  unliquidated,  95 
C  11 


Interest  §  7 

contractor  not  entitled  to  interest  on  balance 
due  on  contract,  if  it  authorized  retention  of 
amount  to  cover  liens,  95  C  336 

rule  that  no  interest  allowed  on  unliquidated 
claims  has  no  technical  significance;  is  ap- 
plied in  each  case  according  as  detention  is 
or  is  not  wrongful,  95  C  337 

interest  allowed  upon  damages  for  polluting 
ice  pond ;  that  amount  was  unliquidated  no 
reason  to   withhold  interest,   114  C  496 

in  absence  of  usage  or  agreement,  interest 
cannot  be  charged  on  running  account,  118 
C  68 

§  7.  Rate,  Time  and  Computation 

rule  for  computing  interest  on  partial  pay- 
ments, examined  and  explained,  K  49 

affirmed,  14  C  457 

interest  on  note  expunged  during  war,  1  R 
301 

mortgage  by  nonresident ;  assignment ;  rate 
on  redemption,  2  D  280 

interest  not  allowed  as  damages  until  after 
demand,  5  C  228 

contract  for  compound  interest  is  void,  when, 
17  C  247 

obligation  to  pay  compound  interest  is  seldom 
implied,   17  C  247 

interest  not  recoverable  after  accepting  pay- 
ment of  principal,  19  C  532 

interest  not  allowed  on  money  paid  by  mis- 
take and  recovered  back,  until  after  demand, 
19  C  561 

interest  recoverable  as  money  had  and  re- 
ceived only  as  damages  after  principal  is 
due,  21  C  396 

interest  on  note  due  on  happening  of  certain 
events  is  computed  from  date  of  note,  24  C 
506 

damages  usually  calculated  at  the  rate  of 
place  of  detention,  29  C  270 

railroad  bonds  overdue  draw  same  rate  as 
before  maturity,  29   C  270 

contract  to  pay  12  per  cent  valid  where  made; 

damages  to  be  assessed  at  same  rate  here, 

33  C  431 
interest  on  probate  bond  may  run  from  time 

of  demand,  38  C  324 
act   of   1873    not   applicable   to   existing   con- 
tracts for  interest  after  maturity,  42  C  538 

but  if  so,  the  act  is  void,  42  C  537 

executor  liable  for  interest  on  personal  claim 

paid    himself   but    subsequently    disallowed, 

49  C  537 
charge  beginning  one  year  from  testator's 

death  is  reasonable,  49  C  537 
during  litigation  of  claim  executor  is  lia- 


ble for  simple,  thereafter  for  compound  in- 
terest, at  legal  rate  each  year  varying  with 
statute  law,  49  C  538 
executor  liable  for  interest  on  income  of  trust 
fund  from  the  time  he  received  income,  49 
C  538 
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§  7  Interest 

where  the   trust  had  terminated  and   the 

fund  itself  was  payable  over,  49  C  539 

simple  interest  only  recoverable  on  income  of 
estate  wrongfully  withheld,  51   C  216 

when  no  contract  for  interest  existed,  validat- 
ing act  of  1872  did  not  establish  a  higher 
rate  than  6  per  cent  for  the  future,  56  C 
213 

but  payments  of  interest,  at  higher  rates, 

each  time,  upon  agreement,  held  validated, 
56  C  213 

interest  on  residue  bequeathed  to  life  legatee 
runs  from  death  of  testator,  where  no  time 
was  fixed  for  the  commencement  of  life 
use,  56  C  439 

interest  allowed  in  estimating  damages  on  val- 
ue of  goods  from  time  of  their  burning  by 
railroad  company,  60  C  142 

compounding  interest  where  trustee  invests 
funds  unlawfully,  67  C  187 

interest  coupon  on  bond  held  to  bear  interest 
from  time  of  presentation,  70  C  1 

allowance  in  nature  of  interest  allowed  land- 
owner from  time  amount  of  damages  defi- 
nitely ascertained  to  date  of  final  judg- 
ment, 72  C  276,  95  C  1 

any  rate  agreed  upon,  except  in  certain  cases, 
is  lawful,  76  C  388 

agreed  rate  governs,  till  default,  then  legal 
rate;   exceptions,  78  C  323 

where  loan  secured  by  bonds  stolen  from  town 
credited  to  bank,  town  entitled  to  interest 
from  date  demand  made,  80  C  92 

interest  recoverable  in  a  suit  on  a  bond  from 
the  date  of  the  judgment  establishing  lia- 
bility, not  when  liability  accrued,  81  C  253 

interest  recoverable  in  action  for  breach  of 
contract  runs  from  what  time,  81   C  343 

interest  allowed  from  date  deposit  is  demand- 
ed and  payment  wrongfully  refused,  82  C 
10 

payment  not  made  until  thirty  days  after 
judgment;  interest  allowed  for  this  period, 
but  no  interest  on  this  interest,  82  C  51 

landowner  who  appeals  from  condemnation 
and  retains  use  of  his  premises  during  ap- 
peal cannot  have  interest  from  date  of  first 
assessment,  82  C  51,  95  C  1 

in  condemnation,  interest  runs  from  date 
committee's  report  is  filed,  82  C  379 

interest  on  a  claim  against  an  estate  runs 
from  date  of  its  disallowance  by  adminis- 
trator, 82  C  572 

interest  on  assessment  for  public  improvement 
dates  from  final  step  which  constitutes  the 
"taking"  of  land,  85  C  238 

charter  provision  held  to  postpone  time  for 
collection  of  assessment,  not  to  prevent  run- 
ning of  interest  thereon,  85  C  552 

attorney  can  recover  interest  on  amount  found 
due  him  from  day  his  bill  was  rendered,  86 
C  347 
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partner  who  has  withdrawn  more  than  his 
share  is  liable  for  interest  on  this  amount 
from  date  of  dissolution,  87  C  242 

when  tender  by  mortgagor  stops  running  of 
interest,  87  C  294 

interest  not  allowed  on  claims  against  insol- 
vent estate  after  date  of  insolvency,  88  C 
187,  206 

interest  is  computed  to  date  of  insolvency  on 
claims  entitled  thereto,  88  C  187,  206 

interest    recoverable   against   surety   on   penal  . 
bond   from   date    when   amount   is   brought 
definitely   to  his  knowledge,   95   C   11 

in  condemnation,  interest  is  to  run  from  date 
fixed  for  payment  of  money;  unconstitu- 
tional to  postpone  payment  until  improve- 
ment completed,  95  C  226 

interest  allowed  from  date  of  loss  where  au- 
tomobile is  injured,  96  C  337 

interest  is  permitted  from  time  claim  disal- 
lowed, where  property  found  due  one  from 
an  estate  is  detained,   96.  C  383 

interest  on  face  of  fire  insurance  policy  al- 
lowable from  date  of  action,  97  C  344 

interest  runs  from  time  of  sale,  or  at  least 
from  time  of  delivery,  98  C  696 

interest  from  date  of  injury  not  recoverable 
in  action  for  personal  injuries  due  to  negli- 
gence, 99  C  581 

if  allowed  as  separate  item  it  may  be  de- 
ducted without  new  trial,  99  C  581 

statute  fixing  interest  rate  as  damage  for  de- 
tention of  money  after  it  becomes  payable 
held  not  to  apply  to  note  or  instrument 
which  fixes  rate  after  maturity,  such  as 
mortgage  note  fixing  interest  at  12  per  cent 
after  maturity,  107  C  276 

interest  on  award  of  damages  in  assessment 
proceedings  under  New  Haven  charter ; 
runs  from  time  when  principal  is  due  and 
payable,  107  C  439 

interest  on  award  of  damages  does  not  run 
pending  appeal  of  landowner  to  Superior 
Court  or  during  his  or  city's  appeal  to  Su- 
preme Court,  107  C  439 

interest  in  award  of  damages  commences 
when,  108  C  359 

interest  on  award  for  change  of  highway 
grade  under  Meridcn  charter  runs  only 
from  time  it  is  payable,  117  C  499 

where  profits  earned  by  improper  use  of  trust 
funds  are  known  or  can  be  reasonably  as- 
certained, beneficiary  of  trust  has  option  to 
claim  them  as  such,  120  C  337 

if  trustee  refuses  to  account  for  profits  or 

has   so   mingled  the   moneys   with  his   own 
that  he  cannot  account  for  the  profits  to  the 
cestui,  latter  may  have  legal  interest  com- 
puted with  annual  rests.  120  C  337 
-rule  especially  applicable  where  involving 


wilful  breach  of  duty,  120  C  337 
-charge    of    compound    or    simple    interest 


authorized  where  it  is  difficult  or   imprac- 
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ticable  to  ascertain  with  certainty  profit 
realized  from  trust  fund,  120  C  337 

interest  on  legacies  from  time  when  legacies 
payable,  121  C  106 

that  action  was  brought  under  statute  for  col- 
lection of  taxes  as  debt  does  not  affect 
amount  of  tax  or  interest  rate,  123  C  543 

interest  upon  unpaid  legacy;  upon  trust  fund 


under  will  pending  settlement  of  estate,  124 
C  577 

judgment  against  guarantor  of  note  which 
was  payable  at  a  certain  time  with  interest 
should  have  included  interest  from  date  of 
note  to  date  of  judgment,  126  C  458 

where  action  is  brought  on  commuted  com- 
pensation award,  interest  properly  allowed 
from  date  of  award,  126  C  497 
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affidavit  of  no  collusion  not  required,  6  C  426 

omission  to  bring  or  offer  to  bring  money 
into  court  is  no  ground  of  demurrer,  6  C 
426 

court  will  order  money  brought  in  on  mo- 
tion of  either  respondent,  6  C  427 

petitioner  not  precluded  by  having  paid  mon- 
ey to  one  respondent,  when,  6  C  427 

whether  bill  must  admit  specified  sum  to  be 
due,  quaere ;  objection  must  be  taken  early, 
23  C  554 

basis  of  rule  allowing  petitioner  his  costs,  23 
C  554 

bill  not  sustainable  as  interpleader;  relief  may 
be  granted  under  general  prayer,  35  C  462 

statute  de  interpleader,  where  goods  factor- 
ized  are  claimed  by  third  person,  applies 
where  action  has  been  begun  before  a  jus- 
tice, 41  C  539 

equity   assumes   entire   and   exclusive   ju- 
risdiction, 41  C  536 
-petitioner  not  bound  to  defend  his  claim 


in  proceedings  at  law,  41  C  536 
-ergo,  judgment  on  scire  facias  no  bar  to 


bill,  41  C  537 
where  creditor  directs  debtor  to  pay  third 
party,  but  makes  no  assignment  to  him,  in 
action  to  which  creditor  is  not  a  party, 
judgment  that  debtor  pay  third  party  not 
sustainable,  66  C  47 

sufficiency  of  pleadings ;  counterclaim  setting 
up  new  matter,  72  C  86 

statute  is  remedial,  72  C  86,  80  C  423 

judgment  or  deed  claimed  as  concluding  par- 
ties to  be  pleaded ;  if  complaint  defective  as 
to  all  parties  on  one  side,  to  be  dismissed, 
72  C  86 

by  trustee,  between  claimants  of  fund,  re- 
imbursement for  expenses,  72  C  86 

right  to  charge  counsel  fees  against  fund,  72 
C  322 

where  action  by.  stranger  opens  up  partners' 
accounts,  inter  sese,  court  may  take  ac- 
counting, 72  C  378 

opens  up  all  claims  of  parties  interpleading, 
72  C  385 

interpleader  after  issues  raised  on  answer  are 
decided  for  plaintiff,  73  C  568 

as  between  one  who  has  garnisheed  debt  and 
one  who  holds  note  for  it,  74  C  234 


answer,  not  replied  to,  taken  as  true,  77  C  226 
action    antedates    statute;    effect    of    statute; 

jury  trial,  79  C  260 
nature  of  remedy  and  parties  under  statute ; 
savings  bank  deposit ;  allowance  to  stake- 
holder for  legal  expenses ;  payment  into 
court;  order  de  as  final  judgment  permit- 
ting appeal,  80  C  426 

does  not  lie  in  Common  Pleas  Court  as  be- 
tween one  claiming  debt  by  assignment  and 
one  garnisheeing  it  in  action  in  Superior 
Court,  80  C  593 

to  action  in  such  case  judgment  creditor 

would  be  necessary  party,  80  C  593 

disposition  of  money  paid  into  court ;  person 
claiming  should  apply  to  be  made  party ; 
cannot  garnishee  money  in  clerk's  hands ; 
clerk  cannot  have  interpleader  where  such 
action  is  attempted,  80  C  599 

as  to  right  to  insurance  money  fraudulently 
assigned  by  insolvent  to  her  attorney  and 
allowance  of  attorney's  fees,  83  C  700 

interpleader  held  unnecessary  because  order 
of  Probate  Court  protected  parties,  84  C 
324 

should  not  be  brought  where  only  question  is 
whether  person  was  member  of  an  organi- 
zation at  his  death,  84  C  356 

court  can  require  parties  to  file  statements  of 
claim  as  in  interpleader,  85  C  434 

right  of  garnishee  to  bring,  where  there  are 
adverse  claims  to  a  fund,  85  C  573 

whether  interpleader  is  permissible  for  a  gar- 
nishee where  others  than  an  attaching  cred- 
itor are  made  claimants,  quaere,  85  C  574 

interpleader  where  both  parties  fail  to  estab- 
lish legal  rights  to  a  fund;  court  guided  by 
equity  in  applying  it,  87  C  645 

if  neither  claimants  are  entitled  to  a  fund, 
court  can  order  it  paid  to  one  not  a  party 
to  the  action,  87  C  645 

does  not  lie  to  determine  in  one  suit,  title  to 
several  different  bank  deposits,  88  C  157 

interpleader  not  proper  if  controversy  has  but 
two  sides,  90  C  63 

no  interpleader  if  all  parties  must  align  them- 
selves with  plaintiff  or  defendant  trustee, 
90  C  64 
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by  fraternal  benefit  society  does  not  waive 
failure  of  one  to  comply  with  its  laws,  91  C 
115 

interpleader  not  proper  for  executor  to  deter- 
mine who  is  to  receive  balance  in  hand  for 
distribution,   91    C   444. 

executor  cannot  bring,  to  determine  rights 
among  those  entitled  to  estate  and  attach- 
ing creditors,  91   C  444 

no  interpleader  and  no  fees  allowed  where 
rights  of  the  parties  to  fund  in  court  and 
liability  of  plaintiff  in  addition  are  involved. 
92  C  477 

interpleader  decree  that  one  has  no  interest 
does  not  establish  right  of  other,  93  C  308 

statute  does  not  permit  interpleader  as  a  sub- 
stitute for  other  legal  remedies  equally  ef- 
ficacious, 94  C   193 

judgment  debtor  garnisheed  by  several  cred- 
itors should  not  resort  to  interpleader,  94  C 
193 

widening  of  function  by  statute  does  not  alter 
rule  that  it  does  not  lie  if  there  is  adequate 
remedy  at  law,  94  C  193 

judgment  debtor,  who  is  garnisheed,  cannot 
bring  interpleader  to  determine  rights  of 
those  garnisheeing.  94  C   193 

where  claimant  to  a  fund  held  by  a  bank  sues 
it.  and  it  files  a  cross-complaint  seeking  an 
interpleader,  all  claims  to  the  fund,  legal 
and  equitable,  may  be  determined,  96  C  333 

in  common-law  form  of  action,  plaintiff  can 
make  no  claim  on  his  own  behalf ;  he  can 
in  statutory  form,  103  C  341 

by  insurance  company  between  claimants  on 
policy  where  it  disclaims  interest,  103  C  346 

this  waives  provision  in  policy  as  to  as- 


signments being  in  writing  where  one  claim- 
ant relies  on  parol  assignment,  103  C  346 

if  carrier  in  doubt  as  to  delivery  after  reason- 
able investigation,  it  may  settle  question  in 
action  of  interpleader,  104  C  342 

interpleader  was  recognized  as  proceeding  in 
equity  before  enactment  of  the  statute  and 
is  still  governed  by  equitable  consideration, 
115  C  193 

situation  where  several  parties  suffer  inju- 
ries by  reason  of  single  accident  and 
amounts  recovered  against  insured  exceed 
obligation  of  insurer,  115  C  193 

court     reluctant     to     recognize     priority 

based  on  time  of  bringing  action  or  obtain- 
ing judgment.  115  C  193 
-where    interpleader    brought    by    insured. 


maxim  that  equality  is  equitv  applies,  115 
C  193 

complaint  having  some  aspects  of  interpleader 
but  containing  no  claim  for  judgment  that 
parties  interplead,  treated  as  one  for  declar- 
atory judgment,  117  C  489 

case  should  not  proceed  to  final  judgment 
without  interlocutory  judgment  of  inter- 
pleader and  filing  of  respective  claims  of 
parties,   118  C  521 

in  absence  of  evidence  of  conflicting  claims, 
no  basis  for  interpleader  action.  120  C  274 

in  action  of.  where  rights  of  beneficiary  are 
recognized  against  insurer,  120  C  639 

costs  and  allowance  in  discretion  of  court,  125 
C  581 

where  defendant  was  ordered  to  hold  money 
subject  to  further  order  of  court,  it  did  not 
retain  it  wrongfully  so  as  to  be  liable  for 
interest.   125  C  581* 
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See  Verdict  §  7 

INTERSTATE  COMMERCE 

See  Bills  of  Lading;  Carriers:  Constitutional  Law  §  11; 
Jurisdiction  §  1 :  Railroads 
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Intoxicating  Liquor  §  1 

See  also  Criminal  Law  and  Procedure  ;  Driving  under  Influence 

of  Liquor;  Zoning 


§  1.  In  General 

act  de  seizure  and  destruction  of  liquors  il- 
legally kept  is  constitutional,  25  C  279 

law  authorizing  town  agents  to  sell  is  not 
unconstitutional    as    creating    a    monopoly, 

25  C  279 

act  of  1854  is  constitutional,  25  C  290,  26  C 

182 
is  not  opposed  to  Fourteenth  Amendment. 

Constitution   of  United   States,  38  C  234 
note  for  liquors  sold  in  New  York  with  intent 

to  violate  law  here,  cannot  be  sued  on  here, 

26  C  182 

statute  declaring  proceedings  for  forfeiture  to 
be  a  civil  remedy,  affects  pending  suits,  27 
C  384 

nature  of  such  proceeding  prior  to  such 

act,  27  C  389 

act  prohibiting  recovery  for  liquors  illegally 
kept  aids  even  a  trespasser,  29  C  479 

negotiable  paper  given  as  price  of  liquor  il- 
legally sold,  if  transferred  after  due,  is  void, 
31  C  47 

payments  once  applied  for  liquors  illegally 
sold  cannot  be  diverted  to  apply  to  the 
legal  items  in  the  account,  31  C  268 

guaranty  for  price  of,  made  where  such  con- 
tract was  void,  held  validated  by  acts  of 
1861  and  1863.  34  C  28 

statute  de  poisonous  ingredients  in  liquors 
construed,  37  C  421 

word  "building"  defined,  39  C  40 

Legislature  may  punish  the  seller  and  make 
vendee  pay  for  the  liquor  sold,  39  C  317 

local  option  law  of  1874  is  constitutional ; 
does  not  repeal  act  of  1872,  42  C  364 

act  of  1872  de  actions  for  price,  held  not  retro- 
spective, 46  C  319 

all  liquors  intended  to  be  sold  contrary  to 
law  are  a  nuisance,  not  merely  those  seized 
by  legal  proceedings,  49  C  163 

replevin  will  not  lie  for  liquors  if  kept  to  be 
sold  in  violation  of  law,  as  against  levying 
creditors  of  the  possessor  of  the  liquors,  49 
C  164 

controlling  statutes  not  limited  to  statu- 
tory seizures,  49  C  164 

nor   do   thev   violate   the   Constitution   of 


the  United  States  or  of  this  State,  49  C  166 
Legislature   has    power    to   authorize   sale    of 

liquor  on  such  conditions  as  it  sees  fit,  49  C 

602 
search  warrant  under  statute  held  to  describe 

place  with  reasonable  certainty.  50  C  40 
failure  to  state  that  complaint  was  made 

and   by   whom    does    not   vitiate,    50    C   40 
nor   that   three   residents   of   good   moral 


liquor  may  be  the  subject  of  conditional  sale, 
57  C  407 

statute  requiring  disclosure  by  person  con- 
victed of  intoxication  is  merely  extension  to 
other  officers  of  powers  of  grand  jurors  to 
inquire  into  offenses  committed,  59  C  519 

and  held  not  invalid  as  making  contempt 

an  act   irrelevant   to  the   dignity,  duty  and 
purpose  of  the  court,  59  C  510 
-nor  as  contrary  to  public  policy  and  nat- 


ural justice,  59  C  510 

in  enforcing  statute  de  disclosures  court  acts 
ministerially,  59  C  519 

vote  upon  question  of;  separate  box  not  re- 
quired for ;  license  ballots  not  illegal  under 
statute  because  placed  in  envelope  with 
ballot  for  town  officers,  60  C  339 

local  option  and  general  restrictive  laws  are 
constitutional,  65  C  140,  73  C  233 

statute  as  to  "marked"  ballots  not  applicable 
to  vote  on  license  question,  69  C  335 

history  of  legislation  de,  72  C  6 

right  of  town  agent  to  delegate  his  authority, 
78  C  330 

license  issued  to  officer  of  corporation  in  his 
own  name  cannot  operate  as  license  to  cor- 
poration though  so  intended,  81  C  145 

nor  justify  sale  of  liquor  on  its  own  ac- 
count, 81  C  145 
-note   given   to   corporation  for   such   sale 


void,  81  C  145 

laws  to  be  applied,  however  harsh,  81  C  151 

the  purpose  of  a  license  law,  whether  for  rev- 
enue or  regulation,  is  immaterial  in  testing 
its  validity,  but  may  be  relevant  on  ques- 
tions of  municipal  license,  81  C  534 

a    license    law    is    constitutional    and    in 

accordance  with  republican  form  of  govern- 
ment, 81  C  534 

at  common  law  business  of  selling  liquor  was 
lawful  and  open  to  anyone,  81  C  534 

word  "conclusive"  in  the  1909  statute  regard- 
ing validity  of  liquor  license  means  "final," 
83  C  330 

authority  of  agent  to  sell  liquor  does  not  give 
him  authority  to  buy  on  the  credit  of  the 
principal,  89  C  353 

agreement  by  vendee  of  license  to  carry  on 
business  in  vendor's  name  is  illegal  and 
void,  93  C  690 

ordinarily  law  would  leave  parties  with- 
out redress,  93  C  690 
-but  if  vendee  was  persuaded  by  fraud  of 


character  made  oath  to  complaint,  50  C  43 
— nor  that  justice  believed  liquors  had  been 
sold  contrary  to  law,  50  C  40 


vendor,   he   can   rescind   and   recover   dam- 
ages, 93  C  690 
if  Eighteenth  Amendment  puts   an   end  to  a 
lease   of   a   store   for   a   saloon,   the   result 
comes  by  operation  of  law,  95  C  69 
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lease  for  saloon  purposes ;  a  sublease  for 
other  purposes  held  not  to  put  an  end  to 
the  lease,  95  C  69 

National  Prohibition  Amendment  as  applied 
to  lease  of  premises  only  for  saloon  pur- 
poses, 95  C  69,  96  C  182 

it  may  be  made  a  crime  to  sell  an  article  con- 
taining wood  alcohol,  without  requiring 
knowledge  of  its  presence,  96  C  102 

Volstead  Act  is  a  domestic  statute,  96  C  188, 
98  C  753 

lease ;  reduction  of  rent  if  city  "should  go  no 
license";  Eighteenth  Amendment  held 
equivalent  to  such  vote,  98  C  751 

lease  by  executors  to  one  who  agreed  to  buy 
of  them  all  ale  and  beer  used  by  him  in  his 
retail  business,  98  C  765 

executors  held  to  be  lawfully  continuing 

business  at  time  of  lease,  and  to  be  entitled 
to  rent,  98  C  765 

lease  for  illegal  purpose  (sale  of  liquor)  void 
and  unenforceable ;  no  rent  recoverable,  102 
C  346 

convictions  of  liquor  violation  do  not  establish 
continuous  breach  of  covenant  of  lease  as 
to  use  of  premises,  103  C  500 

when  consideration  for  note  is  sale  of  illegal 
saloon  business,  it  is  void ;  but  not  if  place 
is  merely  "reputed  to  be"  used  illegally,  104 
C  703 

right  to  take  by  attachment  and  sell  on  ex- 
ecution, 108  C  659 

court  will  not  take  notice  of  evaporation 

and  soakage  when  stored,  108  C  659 
-limited    possibility    of    sale    as    affecting 


damages  for  loss  in  warehouse,  108  C  659 
lease  for  purpose  of  conducting  business,  with 
option  in  lessee  to  declare  it  void  if  Hart- 
ford voted  no  license  held  not  to  prevent 
use  for  other  purposes,  110  C  680 

as    after    prohibition   became   effective    it 

was  used  only  for  lawful  purpose,  lease  not 
illegal,  110  C  680 
-"liquor  business"  held  to  mean  sale  of  in- 


toxicating liquors,  110  C  682 

statutes  de  disposal  of  seized  liquor  held  not 
unconstitutional  as  in  violation  of  due  proc- 
ess clause,  112  C  169 

right  of  officers  to  search  without  warrant, 
112  C  169 

to  seize  implements  and  evidence  of  viola- 
tion of  law,  112  C  174 
-effect    of   delay   in    initiating  proceedings 


to  condemn,  112  C  179 
Legislature  may  confer  on  Common  Pleas 
Court  power  to  determine  disposition  of 
liquor  lawfully  seized  in  criminal  proceed- 
ings, 112  C  169 

right  of  condemnation  not  waived  by  unrea- 
sonable delay  where  notice  of  seizure,  re- 
quired by  statute,  was  promptly  given,  112 
C  169 
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statute  dealing  with  disposition  of  liquors  and 
property  used  in  connection  with  sale  and 
transportation  is  not  a  criminal  statute,  112 
C  618 

it  provides  a  proceeding  in  rem,  and  guilt 

or  innocence  of  owner  is  not  an  issue,  112 
C  618 
-where  statute  makes  no  exception  in  favor 


of  claims  of  innocent  owner  or  lienor,  he 
is  not  protected  if  article  was  being  used 
for  illegal  purpose,  by  another  using  it 
rightfully,  112  C  618 

statute  permitting  condemnation  of  automo- 
bile used  in  illegal  transport  of  liquors,  ap- 
plied as  against  conditional  vendee  without 
knowledge  of  illegal  use,  113  C  766 

informalities     in     application     overlooked 

after  trial  without  objection,  113  C  766 

courts  will  not  grant  relief  if  proof  of  illegal 
contract  is  necessary  to  support  action  or 
purpose  of  contract  to  violate  law,  126  C 
503 

while    illegal    practices    in    violation    of 

liquor  law  might  subject  plaintiff  to  penalty 
they  were  no  defense  to  suit  for  goods  sold 
and  delivered,  126  C  503 

decision  that  return  of  liquor  products  was 
return  of  goods  for  credit  rather  than  a 
sale  of  them  at  retail  prices,  made  upon  con- 
flicting evidence,  upheld,  126  C  503 

where  liquor  was  sold  in  Massachusetts  for 
shipment  to  Connecticut,  whether  sales  were 
illegal  would  be  determined  on  basis  of 
Massachusetts  and  federal  laws,  126  C  504 

nothing  in  Connecticut  or  federal  Constitu- 
tions is  inconsistent  with  right  of  State  ei- 
ther to  license  and  regulate,  or  to  prohibit, 
sale  of  intoxicating  liquors,  128  C  166 

whether  reductions  from  established  price  of 
liquors  were  inducement  to  purchase  with- 
in prohibition  of  liquor  regulations  was  is- 
sue of  fact  for  jury  under  appropriate  in- 
structions, 128  C  433 

if  they  were,  sales  were  void  under  stat- 
ute and  no  action  could  be  maintained  for 
price  of  liquor,  128  C  433 

§  2.  Licenses  to  Sell 

§  3.  In  General 

license  to  sell  must  be  shown  affirmatively  by 

accused,  41  C  589 
Legislature   has   power   to   authorize    sale   of 

liquors  on  such  conditions  as  it  sees  fit.  49 

C  602 
license  bond  under  statute  to  observe  all  laws 

relating    to    intoxicating    liquors:     keeping 

open  on  Sunday  a  breach  of,  50  C  34 
though   forbidden  by   Sunday   regulations 

and    not    by    that    relating    to    intoxicating 

liquors,  50  C  34 


— statute  need  not  provide  that  amount  in 
bond  should  be  forfeited  on  breach,   50   C 
34 
-breach  need  not  be  merely  abuse  of  li- 


cense, 50  C  34 
license  bond ;  measure  of  damages  for  breach 

is  the  amount  of  bond ;  State  need  not  prove 

pecuniary  damage,  50  C  34 
"convicted"  in  statute  de  bond,  means  what, 

53  C  485 

conviction  for  illegal  sale  of  liquors  is  con- 
clusive as  to  forfeiture  of  bond  under  stat- 
ute, 55  C  25 

statute     does     not    violate    constitutional 

guaranty  of  "due  process  of  law,"  55  C  25 
-statute  provisions  are  part  of  the  license 


bond  contract,  55  C  25 

charge  de  condition  in;  held  no  error  that  jury 
were  led  to  regard  license  as  a  contract, 
57  C  181 

if  jury  clearly  understood  that  prosecu- 
tion was  solely  on  statute,  57  C  181 

statute  applies  to  compounded  medicines  com- 
posed in  part  of  spirituous  liquors  and  sold 
by  druggists,  61  C  39 

license   as    a   pharmacist    does   not    cover 

sale  of  such  medicines,  61  C  39 

statutes  held  to  apply  to  licensed  pharmacist, 
61  C  39 

not  in  violation  of  Article  I,  §  9  of  Con- 
stitution of  Connecticut,  nor  Fourteenth 
Amendment,  United  States  Constitution,  61 
C  45 

surety  on  license  bond  may  enforce  oral 
promise  to  indemnify  him  made  by  one  who 
states  his  intention  of  going  into  business 
with  the  licensee,  64  C  264 

commissioners  form  an  administrative  board, 
65  C  140,  67  C  416,  73  C  232,  74  C  314 

power  to  license  is  judicial  and  executive,  65 
C  146,  72  C  9,  75  C  361 

commissioners  cannot  try  legality  of  town 
vote;  record  is  conclusive,  67  C  411 

nature  of  right  under ;  may  be  attached  in  ac- 
tion against  licensee,  until  all  statutory 
steps  for  transfer  are  completed,  69  C  237 

action  on  bond;  giving  away  liquor  in  saloon 
on  Sunday  and  Sunday  selling  distinct  of- 
fenses ;  pleading,  70  C  68 

license  is  not  a  contract,  72  C  9 

means  either  certificate  or  right  under  it ; 

attachment ;  replevin,  74  C  392 

conclusiveness  of  commissioners'  decision,   74 

C  313,  76  C  688 
how  right  is  created,  81  C  145 
"person"  as   including  corporation  in  law   as 

to  licenses  to  sell  liquors,  81  C  145 
that  imprisonment  is  penalty  for  breach, 

of  no  consequence,  81  C  149 

right  of  one  holding  wholesale  license  to  sell 
at  retail.  87  C  350 
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fact  that  license  is  to  wholesaler  to  sell 

liquor  not  to  be  drunk  on  premises  of  no 

significance,  87  C  350 
on   appeal   to   a  judge   from  vote   on   license 

question,  his  judgment  is  conclusive,  88   C 

141 
property  right  in  license  fully  recognized  by 

law,  91  C  718 
purchaser    of    retail    liquor    business    cannot 

carry  it  on  under  license  of  vendor,  93  C  690 
it  is  possible,  since  National  Prohibition  Act, 

to  license  sale  of  liquors  containing  certain 

proportion  of  alcohol,  96  C  130,  188 

defects  in  application,  bond,  or  form  of -li- 
cense, held  not  to  invalidate  license,  98  C 
765 

licensees  had  a  separate  individual  right  to 
refund  under  statute  permitting  refund  in 
consequence  of  prohibition,  99  C  378 

a  license  fee  for  raising  revenue  is  a  tax,  how- 
ever called,  99  C  383 

act  directing  return  of  part  of  liquor  license 
fee,  held  constitutional,  99  C  383 

not  an  attempt  at  a  gratuity  or  diversion 

of  public  funds  to  private  use,  99  C  383 
-merely  the  remission  of  a  tax  under  pow- 


ers of  taxation,  99  C  383 

no  vested  property  rights  acquired  by  towns 
or  counties  in  license  fees  inconsistent  with 
legislative  action,  99  C  386 

refusal    of    county    commissioners    to    re- 
fund ;  mandamus  an  appropriate  remedy,  99 
C  382 
-nonjoinder  of  hundreds  of  other  licensees 


not  ground  for  plea  in  abatement,  99  C  381 

intention  that  retail  sales  of  alcoholic  liquor 
to  be  consumed  on  premises  shall  be  con- 
fined to  places  in  which  such  sale  is  inci- 
dental adjunct  to  another  and  principal  es- 
tablished business,  121  C  441 

tavern  permit  is  a  purely  personal  privilege 
and  does  not  constitute  property  that  Legis- 
lature may  not  regulate  in  exercise  of  po- 
lice power,  126  C  451 

rule-making  power  of  liquor  control  commis- 
sion is  subject  to  review  and  if  exercised 
arbitrarily,  unreasonably,  or  in  abuse  of 
power  will  be  set  aside,  126  C  454 

one  purpose  of  Liquor  Control  Act  is  to  dis- 
courage artificial  stimulation  of  liquor  con- 
sumption, 126  C  454 

disadvantage  to  one  property  owner  does  not 
warrant  relaxation  of  zoning  ordinance  in 
his  favor  on  ground  of  practical  difficulty 
or  unnecessary  hardship,  129  C  280 

principle  applied  to  tavern  owner  desiring 

to  get  full  liquor  permit  where  prevented 
by  zoning  ordinance,   129  C  280 

action  of  board  in  concluding  that  to  enforce 
fifteen  hundred  feet  rule  against  applicants 
whose  restaurant  with  liquor  permit  had 
been    closed    through    condemnation    would 
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impose  unreasonable  hardship  upon  them, 
sustained,  129  C  286 

neither  power  of  State  to  prohibit  liquor  traf- 
fic nor  legislative  declaration  that  permit  is 
a  privilege,  not  property,  renders  inapplica- 
ble constitutional  guaranties  such  as  equal 
protection  of  law,  129  C  619 

in   view  of  nature  of  business,  scope  of 

Legislature's  power  to  regulate  it  is  much 
broader  than  in  ordinary  business,  129  C 
619 

nevertheless,  police  power  of  State  to  be 

used   for   common   welfare,    impartially   and 
without  unreasonable  discrimination,  129  C 
619 
-Legislature  may  discriminate  between  liq- 


uor selling  and  other  businesses  but  not  be- 
tween   those    engaged    in    same    calling   of 
selling  liquor,  129  C  620 
-provision  that  no  permit  shall  be  granted 


except  to  elector  of  town  not  discriminatory 
in  view  of  the  substantial  differences  be- 
tween citizen  who  is  elector  and  one  who  is 
not  which  are  germane  to  subject  and  pur- 
poses of  legislation,  129  C  620 

State  may  absolutely  prohibit  manufacture, 
transportation,  sale  or  possession  of  intoxi- 
cants; power  to  prohibit  includes  power  to 
permit  under  prescribed  conditions,  129  C 
621 

it  was   in  exercise  of  this   police   power 

that   Liquor   Control   Act   was   passed,    129 
C  621 
-State  had  large  discretion  as  to  means  em- 


ployed to  protect  citizens  against  evil  inci- 
dent to  liquor  traffic,   129  C  622 

-Issuance 


§4.. 

county  commissioners  have  discretion  to  grant 
or  deny  a  license  by  statute,  49  C  479 

though    applicant    was    recommended    by 

selectmen,  49  C  480 
-exercise   of   their   discretionary   power    is 


not  controllable  by  mandamus,  49  C  480 

discretion  of  county  commissioners  is  not  to 
be  used  arbitrarily,  nor  will  such  exercise 
be  presumed,  61  C  39 

owner  of  building  who  knowingly  permits  sale 
of  liquor  in  violation  of  law,  is  not  a  "suit- 
able person"  to  receive  license  at  same 
place,  63  C  583 

a  building  which  has  become  the  abiding  place 
of  lawbreakers,  or  of  crime,  or  illegal  sales, 
is  not  a  "suitable  place,"  63  C  583 

"suitability,"  finding  de,  implies  what,  65  C 
135,  140,  72  C  8 

judgment     against     applicant    in     justice 

court,  from  which  appeal  is  taken,  and  vio- 
lations of  law,  as  disqualifying,  65  C  135 

discretion   in   determining   "suitability,"   65   C 

140,  73  C  232,  75  C  364 
mandamus  to  compel  its  issuance,  72  C  1 
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discretion  in  issuing  or  revoking  license,  72 
C  7 

license  cannot  be  refused  to  proper  applicant, 
73  C  232 

legal  requirements  for  issuance  of  license,  75 
C  359 

failure  to  state  certain  necessary  fact  at  hear- 
ing will  not  avoid  license  issued  on  full 
hearing,   76  C  395 

that  license  is  for  hotel  in  use  only  part  of 
year  as  bearing  on  suitability ;  informality, 
in  application,  76  C  395 

issuance  an  administrative  act;  majority  must 
concur;  one  absent  from  hearing  may  par- 
ticipate in  decision;  sources  of  information, 
76  C  685 

granting  license  on  street  partly  residential, 
76  C  685 

corporation  may  be  licensed  as  "person";  but 
license  to  member  or  officer  not  enough,  81 
C  145 

place  so  near  school  as  to  .be  detrimental  to  it 
not  "suitable";  refusal  of  license  on  ground 
that  such  a  place  is  not  suitable  implies 
detriment,  81   C  277 

purchase    of   school    site    long   before   or 

value   of   property   where   license    is   to   be 
operative  is  of  no  consequence,  81  C  277 

every  license  stands  by  itself;  issuance  of  an- 
other in  a  similar  case  cannot  affect  ap- 
plication under  consideration,  81   C  277 

renewal  license  defined ;  license  issued  to  an- 
other person  is  not,  81  C  454,  458 

that  another  license  had  been  permitted  at  the 
place  in  question,  or  that  permission  had 
been  given  to  remove  it  to  an  even  less  suit- 
able place  cannot  avail  applicant,  81  C  454 

"suitability"  of  place  is  question  of  fact,  81  C 
455,  89  C  310,  315 

commissioners  cannot  renew  a  license  beyond 
the  date  when  no-license  vote  becomes  op- 
erative, 92  C  516      s 

ruling  of  liquor  commission  under  Liquor  Con- 
trol Act  that  sale  of  liquor  by  druggists 
except  on  prescription  should  be  only  under 
package  store  license,  118  C  249 

act  and  amendment  examined  and  held  to 

intend  giving  commission  discretion  only  as 
to  particular  application  and  not  as  giving 
it   discretion   whether  or   not   to   issue   any 
druggist  permits  at  all,  118  C  249 
-suitability  of  person  and  place  basic  con- 


siderations   upon    which    commission    must 
act,  118  C  249 
-quaere  as  to  certain  questions  and  ambigu- 


ities in  the  act  and  amendment,  118  C  249 
that  Legislature  might  vest  in  commission 
discretion  to  determine  suitability  of  person 
and  place,  not  open  to  question,  118  C  249 
constitutional  right  of  Legislature  to  pro- 
vide for  control  of  use  and  sale  of  liquor 
by  pharmacists  has  been  expressly  upheld, 
118  C249 


and  fact  that  under  druggist  permits  sales 

of  liquor  may  be  made  without  restriction 
as  to  hours  or  days  whereas  under  pack- 
age store  permits  there  are  such  restric- 
tions does  not  bring  about  unlawful  dis- 
crimination, 118  C  249 

construction  of  definition  of  restaurant,  to 
which  permit  for  sale  of  alcoholic  liquors 
may  be  granted,  as  "place  where  hot  meals 
are  regularly  served  at  least  twice  daily  as 
the  principal  business,"  121   C  441 

serving   of   meals   on   order   at   any   time 

while  place  is  open,  if  followed  consistently, 
will  satisfy  definition,  121   C  441 

but  such  service  must  be  sufficient  in  na- 


ture and  amount  to  afford  assurance  of  bona 
fide  restaurant  business,  121  C  441 

commission  might  properly  deny  permit  for 
package  store  for  location  in  same  building 
where  applicant's  parents  had  reputation  of 
selling  liquor  during  prohibition,  though  ap- 
plicant was  proper  person  personally,  121  C 
706 

when  commission  believes  applicant  though 
himself  a  suitable  person  will  be  rendered 
unsuitable  through  domination  or  exclusive 
operating  interest  of  another  who  is  unsuit- 
able, it  can  deny  application,  122  C  443 

as  where  one  employs  a  person  in  active 

conduct  of  business  whose  reputation  is 
such  that  it  is  likely  he  will  violate  law,  122 
C  443 

so  where  plaintiff's  husband's  application 


withdrawn  after  his  criminal  record  became 
known   and   plaintiff  then   applied,   husband 
continuing     to     conduct     business,     ample 
ground  to  deny  permit,  122  C  443 
-effect  of  provision  forbidding  employment 


on  permit  premises  of  any  person  "within 
two  years  from  date"  of  conviction  of  vio- 
lation of  liquor  law,  not  to  exclude  from 
commission's  consideration  any  such  convic- 
tion prior  to  two-year  period,   122   C  443 

commission  did  not  abuse  discretion  in  refus- 
ing restaurant  permit  where  plaintiff  in  pre- 
vious application  for  tavern  permit  did  not 
disclose  two  convictions  for  violation  of 
liquor  law  which  appeared  in  subsequent  ap- 
plication, and  in  view  of  these  convictions. 
122  C  522 

nor  in  revoking  tavern  permit,   as  these 

same  circumstances  came  to  knowledge  of 
commission  only  after  that  permit  had  been 
granted,   122  C  522 

liquor  control  commission  in  finding  that 
plaintiff's  place  of  business  not  a  restaurant 
within  act  held  to  have  acted  deliberately 
and  after  careful  consideration,   123  C  318 

and  not  arbitrarily,  illegally  or  in  abuse 

of  discretion.  123  C  318 

action  of  liquor  control  commission  in  refus- 
ing permit  must  be  tested  by  condition  of 
premises  at  time  of  hearing,  125  C  104 
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so  where  inspection  then  impossible  be- 
cause place  was  being  renovated,  subse- 
quent recommendation  by  referee  that  judg- 
ment enter  for  plaintiff  in  no  way  deter- 
mined issue,  125  C  104 

where  club  had  met  ocassionally  in  firehouse, 
hangar  and  hall  and  only  month  before  ap- 
plication had  hired  suitable  quarters,  com- 
mission properly  found  it  had  not  maintained 
permanent  quarters  for  required  three-year 
period,   125   C   104 

change  from  unincorporated  to  corporate 
form  was  in  no  way  material  to  continuous 
existence  of  a  club,  125  C  104 

court  should  have  decided  question  whether 
restaurant  had  lost  right  to  sell  liquor  in 
order  to  reach  conclusion  as  to  whether  an- 
other party  had  right  to  certificate,  125  C 
267 

fact    that    thirty-eight    days    had    elapsed 

since  actual  use  of  premises  for  sale  of 
liquor  would  not,  as  matter  of  law,  establish 
discontinuance  of  use  within  ordinance; 
question  one  for  determination  in  light  of 
all   relevant   circumstances,    125   C  267 

ordinance  as  to  no  sale  of  alcoholic  liquors 
within  fifteen  hundred  feet  of  other  prem- 
ises already  used  for  that  purpose,  with 
provision  that  where  there  is  discontinuance 
of  such  place  for  thirty  days,  such  use  shall 
be  resumed  only  in  conformity  with  ordi- 
nance, construed,   125  C  270 

§  5.  Transfer;  Removal 

request  for  removal  of  license  by  unlicensed 
person ;  finding  that  place  has  too  many  sa- 
loons as  finding  that  it  is  unsuitable ;  ques- 
tion cannot  again  be  raised  in  same  year, 
80  C  357 

removal  permit  not  to  be  treated  as  renewal 
of  license;  it  has  same  effect  as  regards 
sufficiency  of  number  of  licenses  at  a  place 
as  would  new  license,  81  C  458 

not  error  to  regard  agreement  with  employer 
not  to  sell  to  employees  in  certain  hours  as 
being  against  issuance,  81  C  458 

finding  that  place  was  "practically"  a  manufac- 
turing part  of  city  meets  provision  in  stat- 
ute as  to  one  "purely"  so,  81  C  461 

subordinate  facts  reviewed,  and  conclusion 
that  county  commissioners  acted  unfairly 
and  illegally  in  granting  a  transfer  of  a  li- 
cense, upheld,  85  C  701 

application  for  removal  permit  is  treated  as 

one  for  a  new  license,  87  C  350 
if  there  are  too  many  saloons  in  a  locality,  it 

is   error   to  grant   license  to   wholesaler   to 

sell   even   if   no   liquor   is   to   be   drunk   on 

premises,  87  C  351 

too  many  saloons  in  a  locality  makes  it  un- 
suitable for  more  saloons  or  wholesale  deal- 
ers, 89  C  310 
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not  bound  to  grant  removal  permit  regard- 
less of  unsuitability  of  place  because  it 
does  not  increase  number  of  saloons,  89  C 
310 

purchaser  of  liquor  license  at  execution  sale 
must  satisfy  commissioners  that  he  is  a 
suitable  person  and  that  the  place  is  suita- 
ble, 89  C  315 

in  other  respects  he  acquires  all  rights  of 

licensee,  89  C  315 

no  presumption  that  a  place  continues  suita- 
ble for  sale  of  liquor,  89  C  315 

where  a  place  has  become  unsuitable  for  a 
saloon  since  granting  license,  transfer  to  it 
can  be  refused,  89  C  315 

fact  that  transferee  of  license  did  not  get  it 
direct  from  licensor  but  on  a  judgment  sale 
does  not  impair  right  to  transfer  license 
within  two  hundred  feet  of  a  church,  91  C 
718 

a  vendee,  who  makes  application  to  sell  under 
a  license,  is  treated,  not  as  an  original 
applicant  but  as  a  transferee,  91  C  719 

if  one  gets  a  license  by  assignment  or  pur- 
chase at  execution  sale,  he  must  take  same 
steps  as  original  licensor  to  sell,  91   C  719 

but  he  is  governed  by  provisions  con- 
cerning transfer  of  license,  91  C  719 

assignee  of  an  execution  purchaser  of  a  li- 
cense stands  in  the  shoes  of  the  assignor  as 
an  applicant  to  sell,  91  C  719 

not  necessary  to  have  assignment  of  liquor 
license  perfected  in  order  to  apply  for  right 
to  sell,  91  C  719 

transfer  of  decedent's  license  to  sell ;  executors 
may  continue  his  business  pending  trans- 
fer, 98  C  767 

§  6.  Revocation 

statutes  de  revocation  of  license  are  consti- 
tutional, 49  C  591 

licenses  are  granted  in  exercise  of  police  pow- 
er, 49  C  591 

and  may  be  revoked  at  any  time  by  leg- 
islative authority,  49  C  591 

license  to  sell  is  not  a  contract  between  State 
and  licensee,  49  C  591,  50  C  328 

nor   is   it   property   in   any  constitutional 

sense,  49  C  591,  50  C  321 

licensee  has  no  constitutional  right  to  a  jury 
trial  on  hearing  de  revocation  of  license,  49 
C  591 

county    commissioners    are    not    a    court 

within  meaning  of  Article  V,   §   1,   Consti- 
tution of  Connecticut,  49  C  596 
-therefore   writ    of   prohibition    cannot   be 


issued  against  them,  49  C  598 
discretion   in   determining   "suitability,"   65    C 

140,  73  C  232,  75  C  364 
discretion   in  issuing  or  revoking  license,   72 

C  7 
means    of   relief   against    irregular    action   of 

commissioners  in  revoking  license ;  convic- 
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tion  of  crime  within  terms  of  statute  as  to 
revocation,  79  C  1 

certificate  of  commissioners  on  second  convic- 
tion that  license  is  not  to  be  revoked,  80  C 
275 

delay   in  making  until   certain   conditions 

are  complied  with,  80  C  275 

no  provision  in  act  which  prevents  employ- 
ment of  minor  in  package  store  in  any  ca- 
pacity except  in  handling  or  delivery  of  al- 
coholic liquor,  123  C  31 

so  where  though  boy  of  nineteen  was  at 

times  in  charge  of  premises  alone  and  at 
times  assisted  sister  in  finding  merchandise, 
but  it  was  not  found  that  he  actually  handled 
liquor,  revocation  of  permittee's  license  ille- 
gal, 123  C  31 

meaning  of  word  "substantially"  in  require- 
ment that  permittee  be  on  premises  sub- 
stantially all  the  time,  123  C  32 

purpose   is   that   permittee   shall   exercise 

direct  and  immediate  control,  except  for 
reasonably  brief  intervals,  123  C  32 

question  is  one  of  fact,  123  C  32 


action  of  commission  in  revoking  permit 

on  this  ground  lacked  factual  support,  123 
C  32 

revocation  of  defendant's  liquor  permit  not 
abuse  of  discretion  where  his  bartender  was 
convicted  of  selling  to  minor,  though  revo- 
cation not  mandatory,  124  C  690 

regulation  forbidding  retail  permittees  to  dis- 
play on  exterior  of  premises  any  sign  bear- 
ing name,  brand  or  trade-mark  of  manufac- 
turer of  liquor  held  valid,  126  C  451 

prohibition  of  electric  or  neon  signs  on  out- 
side of  premises  does  not  evince  intent  that 
any  other  type  of  advertising  on  outside  is 
permitted,  126  C  455 

fact  that  sign  did  not  exceed  $15  limitation 
for  interior  signs  nil  sjg.  as  to  violation  of 
regulation  de  outside  signs,  126  C  457 

revocation  of  permit  for  "unsuitability  of  per- 
son" by  reason  of  violation  of  statute  de  sale 
of  liquor  off  the  premises  and  sale  on  Sun- 
day, sustained,  127  C  721 

commission  was  warranted  in  concluding 
place  was  not  restaurant  within  statute  be- 
cause service  of  hot  meals  insufficient  in 
nature  and  amount,  128  C  113 

motion  to  reopen  commission's  decision  re- 
voking license  not  intended  to  obtain  new 
trial  but  to  give  plaintiff  opportunity  to  offer 
further  evidence,  a  proper  procedure  be- 
fore administrative  commission,  128  C  304 

commission's  final  decision  may  be  based 

on  testimony  at  both  hearings.  128  C  304 

where  testimony  of  first  hearing  uncontro- 
verted  at  second,  and  supported  conclusion 
that  permittee  was  unsuitable,  no  basis  for 
plaintiff's  claim  that  commission  acted  ille- 
gally or  without  evidence,   128  C  304 


permittee  responsible  under  statute  for  im- 
moral performance  on  his  premises,  whether 
or  not  he  or  substitute  permittee  had 
knowledge  of  it,   128  C  356 

in  construing  these  statutes  proof  of  guilty 

knowledge  not  essential;  violators  held  to 
rule  of  strict  accountability,  128  C  360 

—Appeal 


§  7.. 

where  there  are  several  defendants  whose  in- 
terests are  separate  and  only  one  appeals  to 
Superior  Court,  he  alone  has  any  standing 
in  appellate  court,  37  C  427 

appeal  does  not  lie  from  revocation  of  liquor 
license  by  county  commissioners,  49  C  591 

right  of  resident  taxpayer  to  appeal  from 
grant  of  license;  appeal  to  Supreme  Court, 
64  C  526 

"suitability"  of  person  or  place ;  discretionary  ; 
function  of  Superior  Court  in  passing  upon ; 
rules  of  evidence  in  that  court;  appeal  to  Su- 
preme Court,  65  C  135,  140 

on  appeal  from  refusal  of  county  commission- 
ers to  grant  appellant  a  liquor  license  the 
case  is  to  be  tried  de  novo,  65  C  584 

after  determination  of  appeal  in  favor  of  ap- 
plication, no  order  to  issue  license  neces- 
sary, 73  C  232 

court  cannot,  on  appeal,  make  such  or- 
der, 72  C  10 

no  appeal  lies  from  action  of  commissioners 
in  approving  transfer  of  license,  74  C  313, 
79  C  1 

nature  of  appeal  to  Superior  Court,  its  func- 
tion, and  review  of  its  decision,  75  C  359, 
79  C  680 

cannot    question    whether    commissioners 

exceeded  power  in  another,  though  similar 
case,  81  C  454 
-questions  open  on  appeal  from  orders  as 


to  removal  of  license,  81  C  458 
— as   regards   sufficiency  of  number   of  sa- 
loons ;  determination  of  this  is  an  adminis- 
trative act,  73  C  237,  75  C  359 
-as     regards     "suitability"    of    person    or 


place ;  practice  and  evidence  before  Supe- 
rior Court,  72  C  1,  75  C  367,  76  C  395,  686, 
79  C  4,  679 

no  appeal  lies  from  revocation  of  license  by 
operation  of  law  on  conviction  of  crime, 
79  C  1 

judgment  file  on  appeal  where  commissioners 
acted  illegally  in  determining  "suitability" 
of  place,  79  C  680 

appeal,  where  application  is  refused  for  want 
of  power  to  issue  or,  on  application  by  cor- 
poration, license  is  issued  to  officer,  81  C 
150 

under  statute,  an  appeal  from  refusal  of  com- 
missioners to  grant  license  is  taken  to  the 
next  or  next  but  one  return  day  counting 
from  date  of  refusal,  83  C  675 
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commissioner's  determination  of  what  place 
suitable  for  a  saloon  is  reviewable  if  un- 
fairly exercised,  85  C  702 

act  of  1909  held  not  to  revoke  right  of  ap- 
peal under  the  statute,  86  C  378 

taxpayer  may  appeal  from  grant  of  permis- 
sion to  remove,  86  C  378 

in  liquor  appeals  whole  cause  not  carried  up; 
only  judicial  question,  86  C  378 

appeal  in  liquor  cases  like  certiorari  or  writ 
of  error,   86   C   378 

notice  of  appeal  not  necessary  to  licensee 
where  he  was  a  party  before  the  commis- 
sioner, 86  C  379 

Superior  Court's  finding  that  the  proposed 
place  for  a  removed  saloon  was  unsuitable, 
makes  act  of  commissioners  granting  re- 
moval illegal  and  in  excess  of  power,  89  C 
310 

suitability  of  person  or  place  for  a  saloon  one 
of  fact;  not  disturbed  on  appeal,  89  C  310 

on  appeal  from  granting  or  refusing  a  liquor 
license,  court  considers  all  pertinent  mat- 
ters, 89  C  310 

appeal    is    de    novo    only    in    a    limited 

sense,  89  C  310 

court  can  inquire  into  the  number  of  saloons 
because  statute  authorizes  licenses  to  be  re- 
jected if  there  are  already  a  suitable  num- 
ber. 89  C  310 

purchaser  of  license  may  appeal  from  refusal 
of  commissioner  to  approve,  89  C  315 

elements  necessary  to  determine  what  is  a 
"restaurant"  under  Liquor  Control  Act  all 
present  issues  of  fact,  either  primary  fact  or 
conclusion  from  primary  facts,  121  C  696 

determination   in   first   instance  to  be  by 

commission,  121  C  696 

Superior  Court  on  appeal  may  review  its 

decision  on  basis  of  facts  found  by  it,   121 
C  696 
-or  it  may  refer  case  to  state  referee  or 


committee,  121  C  696 
— Supreme  Court  cannot  find  facts  nor  in 
first  instance  draw  conclusions  of  fact  from 
primary  facts  found  but  can  only  review 
such  findings  to  see  if  they  are  legally  and 
logically  found,  121  C  696 

— and  where  state  referee  did  not  make  find- 


ing sufficient  to  enable  trial  court  to  enter 
judgment,  Supreme  Court  declined  to  en- 
tertain reservation,  121  C  697 

trial  court  could  not  properly  sustain  ap- 
peal unless  it  could  find  that  liquor  com- 
mission acted  arbitrarily,  illegally  or  in 
abuse  of  discretion,  121   C  707,  122  C  445 

action  of  liquor  control  commission  in  refus- 
ing to  grant  permit  must  be  sustained  by 
Superior  Court  unless  it  appears  that  it 
acted  arbitrarily,  illegally  or  in  abuse  of  its 
discretion,   122  C  521 
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-court  can  determine  this  issue  on  basis  of 


facts  found  bv  it  or  committee  or  referee, 
122  C  52 
— court  must  often  consider  how  case  stood 


before  commission,  122  C  521 
— desirable  that  minutes  of  commission  con- 


tain full  and  complete  statement  of  action 
of  board  with  such  particularity  that  court 
will  understand  what   *as  done.  122  C  521 

— when  it  does  not  appear  what  conclusions 
of  fact  commission  has  reached,  court  can 
only,  by  hearing  evidence  or  by  reference, 
determine  what  facts  really  were  and  as- 
sume commission  had  those  facts  before  it. 
122  C  522 

— referee  or  committee  should  onlv  find  facts 


relevant  to  issue  whether  commission  acted 
properly  or  improperly,  leaving  decision  of 
that  question  to  court.  122  C  522 
-so    report    of    referee    that    plaintiff    was 


able  person"  in  no  way  determined  that 
issue  and  the  only  ruling  of  court  which 
did  decide  it  was  its  finding  in  judgment  for 
plaintiff.   122   C  522 

— and  commission  entitled  to  make  that  de- 
cision basis  of  appeal  without  regard  to  rul- 
ing of  court  on  remonstrance.  122  C  522 
-as  that  ruling  was  presented  upon  face  of 


record,  no  finding  was  necessary.  122  C  r22 
in  determining  suitability  of  permittee  liquor 

control   commission    exercises    discretionary 

power,  123  C  31 
exercise  of  it  subject  to  review  and  if  it 

acted  arbitrarily,  unreasonably,  in  abuse  of 

discretion,  or  illegally  its  action  will  be  set 

aside,  123  C  31 

where  commission  annexed  transcript  of  pro- 
ceedings before  it  to  answer  as  exhibit,  this 
controls  statements  in  answer  as  to  provi- 
sions of  order  made.   127  C  709 

becomes  part  of  pleading.  127  C  710 

technical  defects  in  proceedings  before  com- 
mission nil  sig.  where  permittee  admitted 
violation  of  law  and  permit  would  be  re- 
voked if  case  sent  back  for  rehearing,  127 
C  710 

where  full  transcript  of  testimony  produced 
before  liquor  control  commission,  together 
with  its  finding,  was  introduced  in  evidence 
on  appeal  to  Superior  Court,  latter  should 
determine  appeal  on  that  record.  128  C  114 

appeal  from  liquor  control  commission  can- 
not transfer  to  Superior  Court  jurisdiction 
of  commission  to  hear  purely  administra- 
tive questions:  it  takes  there  only  judicial 
questions  involving  legality  of  commission's 
conduct.  129  C  642 

amendment  to  Liquor  Control  Act  that  on 
appeal  "the  trial  shall  be  de  novo"  did  not 
change  nature  of  proceedine.  129  C  642 

but   court   not   confined   as   heretofore   to 

facts  actually  or  assumed  to  have  been  prov- 
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en  before  commission:  it  conducts  independ- 
ent inquiry.  129  C  642 

under  amendment  to  act  that  court  may  re- 
verse or  affirm  or  modify  or  revise  decision 
of  commission,  court  cannot,  on  appeal,  sub- 
stitute its  discretion  for  that  vested  in  com- 
mission.   129   C  642 

it  can  go  no  further  than  to  make  decision 

of  commission  conform  to  law  or  to  a  con- 
clusion which  is  only  reasonable  one  on 
facts  proven.  129  C  642 

where  plaintiff  in  appeal  alleged  only  that 
commission  had  revoked  his  restaurant  beer 
permit,  complaint  was  demurrable,  as  he 
must  allege  grounds  upon  which  he  is  en- 
titled to  relief.   129  C  642 

§  8.  Violation  of  Liquor  Law 

§  9.  In  General 

license  law:  justice  jurisdiction,  15  C  242,  20 

C  402 
knowledge  of  vendor  that  vendee  is  common 

drunkard  is  not  essential,  within  statute.  19 

C  404 
master   is   not   liable   criminally   for    sale   by 

servant  against  express  order,  19  C  407 
act   making  possession,   presumptive   evidence 

of  intent  to  sell,  is  constitutional.  25  C  195 
though   greater  than  common-law   effect, 

25  C  201 
possession    not    conclusive :    intent    is    a 


question  for  the  jury.  25  C  195 
-fact   of  possession   will   not   remove  case 


from  jury's  consideration,  25  C  204 

search  warrant  issued  under  liquor  law  may 
direct  search  in  several  different  places,  27 
C  447 

that  seller  was  not  owner  and  had  no  author- 
ity to  sell  is  no  defense.  30  C  55 

jury  need  not  find  that  brandy,  etc.,  "are  in- 
toxicating," 30  C  55  * 

proceeding  in  rem  is  not  a  civil  action  within 
statute  de  affidavit  on  appeal,  36  C  157 

proceeding  for  seizure  and  condemnation  of 
liquors  is  a  proceeding  in  rem.  37  C  - 

any  person  appearing  and  claiming  an  inter- 
est in  seized  liquors  becomes  a  defendant, 
and  has  a   separate   right  of  appeal,   37  C 

-:: 

act  of   1854   re-enacted  in  Revision  of  1866; 

verdict   for   violation    of   act   of   1854   held 

good.  38  C  233 
inclosed  park  is  not  a  "house,   shop,  saloon, 

or    building."    within    Sundav    law.    39    C 

40 
nor  is  an  uninclosed  dancing  platform  in 

such  park.  39  C  40 
word  "building"  defined,  39  C  40 
Legislature  may  punish  the   seller  and  make 

vendee  pay  for  the  liquors  sold.  39  C  317 
"reputation"  must  be  founded  on  honest  opin- 
ion   of    the    neighborhood:    charge    that    it 
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must  be  "well  founded  in  fact,"  held  proper, 
40  C44 
reputation  must  be  founded  on  fact  that  liquors 
are  kept  for  sale;  grows  out  of  such  indi- 
cations   as    convince   men    of   ordinary   sa- 
gacity, 40  C  44 
reputation  need  not  extend  beyond  matter  of 
keeping  for  sale;  need  not  negative  the  li- 
cense, 40  C  246 
state  law   de  closing   saloons   supersedes   city 
by-law ;  if  prosecuted  under  by-law,  defend- 
ant must  show  state  license,  41   C  588 
act  prohibiting  sale  of  liquor  held  repealed  by 

license  act  of  1872,  42  C  55 
prosecuting    agent     may     prosecute     offenses 
committed     before     his     appointment;     may 
prosecute  violation  of  any  statute  de  sale  of, 
42  C  155 
penalty  under  act  of  1872  applies  to  like  vio- 
lations of  act  of  1874,  42  C  364 
act  of  1877  de  closing  saloons  on  election  day, 

construed,  47  C  44 
"reputation"  need  not  be  of  selling  on  elec- 
tion day,  47  C  44 
Superior    Court   has   jurisdiction    of   ap- 
peal, 47  C  44 
Sunday  law  does  not  apply  to  dining  saloons 

opened  simply  for  boarders,  47  C  276 
statute  de  illegal  keeping  of  "place  in  which 
it  is  reputed,"  etc.,   is  constitutional,  47  C 
546 

■ reputation  if  clearly  proved,  is  conclusive 

as  to  keeping  in  fact,  47  C  546 
-defendant  may  show  reputation  to  be  un- 


founded, 47  C  546 

liquors  seized  for  condemnation  are,  pending 
appeal,  in  custody  of  appellate  court ;  re- 
plevin does  not  lie  for  such  liquors,  48  C 
174 

person  knowingly  purchasing  liquors  from  a 
person  selling  unlawfully,  held  not  an  ac- 
complice under  statute,  and  is  a  competent 
witness,  50  C  93 

entire  hotel  may  be  within  statute  de  keeping 
open  on  Sunday  place  reputed  to  sell  liquor, 
50  C  411 

— —whether  reputation  applies  to  whole  hotel 
is  a  question  of  fact  for  jury,  50  C  411 

if   it   does    so    apply   hotel    may   be   kept 

open  for  boarders  and  travelers,  50  C  411 

acquittal  under  statute  de  keeping,  is  not  a  bar 
to  conviction  under  statute  de  reputation,  50 
C415 

want  of  license  is  no  defense  to  sale  of,  to 
minor  under  statute,  51  C  4 

whether  kept  with  intent  to  sell  under  statute 
is  a  question  of  fact,  52  C  272 

where  not   found   in   court  below   cannot 

be  inferred  on  appeal,  52  C  272 

delivery  of,  to  minor,  sent  by  father  to  pur- 
chase, is  not  within  statute  prohibiting  sale 
to  minors,  53  C  407 
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delivery  in  a  no-license  town  by  agent,  is  a 

violation  of  statute  by  principal,  54  C  89 
contract    for    sale    made    in    Connecticut    by 
drummer  of  New  York  firm,  liquors  to  be 
delivered   in   New   York,   is   a   violation   of 
statute,  54  C  299 
sales     for     illegal     purpose     within     statute; 
knowledge  of  agent  de  illegal  purpose  held 
to  be  imputed  to  principal,  56  C  40 
"municipal  authorities  of  towns"  under  stat- 
ute are  the  selectmen,  56  C  190 

when   town   embraces   a   city,   in   absence 

of  prior  action  by  city,   vote   of  selectmen 
applies  to  whole  town,  56   C   190 
under  statute  de  loitering  of  minors,  held  not 
defense    that    accused    did    not    know    that 
loiterer  was  a  minor,  57  C  173 

whether  another  apartment  is  part  of  the 

"premises"  is  for  the  jury,  57  C  174 
statute  forbidding  agents  to  procure  and  de- 
liver liquors  except  on  written  order,  con- 
strued, 66  C  259 
amendments  increasing  penalties  held  prospec- 
tive, 67  C  286,  68  C  512 
sale   by   brewer   in   New   York   to   dealer   in 
Connecticut    held    good;    brewer    need    not 
inquire  as  to  dealer's  license,  68  C  337 
selling   and   keeping   for   sale   as   distinct   of- 
fenses, 68  C  512 
selling   on    Sunday,    and   giving   away   liquor 
in   saloon  on    Sunday,   as   distinct  offenses. 
70  C  68 
sale  on  order  given  in  Connecticut,  but  trans- 
mitted to  New  York,  with  delivery  to  car- 
rier  in    New   York,    held   good;    intent   to 
evade  law,  74  C  534 
statute  forbidding  sale  of  liquors  in  buildings 
owned   or   controlled    by    State,   county   or 
town  construed,  80  C  272 
sale  by  club  or  its  agent  to  one  believed  to 

be  a  member  of  the  club,  80  C  351 
sale    by    corporation    where    license    intended 
for  it  was  issued  to  officer  or  member,  81 
C   145 
statute  giving  a  penalty  for  anyone  entering 
a  place  where  liquors  are  sold  during  un- 
lawful hours  means  only  licensed  places,  85 
C  482 
evidence  of  the  character  of  a  saloon,  its  sur- 
roundings and  customers  relevant  in  prose- 
cution for  allowing  females  to  loiter  upon 
premises,  90  C  59 
Prohibition  Amendment  construed,  96  C  130 

effect  on  state  laws  regulating  sales,  96  C 

130,  188 
possible  still  to  license  sale  of  liquors  con- 
taining certain  proportion  of  alcohol,  96  C 
130,  188 
— —whether  conviction  under  any  jurisdiction 
is  bar  to  prosecution  in  another,  quaere,  96 
C  131 
what  constitutes   "spirituous   and   intoxicating 
liquors";  denatured  alcohol,  100  C  637 
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whether  liquor  is  "for  beverage  purposes" 

is  question  of  fact,  100  C  637 

transporting  denatured  alcohol  violates  state 
enforcement  act,  100  C  637 

when  by   simple  process   it  can  be  made 

into  beverage,  100  C  649 

state  prohibition  enforcement  act  may  be 
stricter  than  federal  act,  100  C  637 

injunction  under  National  Prohibition  Act, 
103  C  7 

what  constitutes  nuisance;  one  sale  suffi- 
cient,  103  C  8 

extent  of  discretion  of  trial  judge ;  when 

and  how  to  be  exercised,  103  C  8 

inconvenience  to  community  from  injunc- 
tion, not  a  relevant  consideration,   103  C  9 

jurisdiction  of  state  and  federal  courts  as  to 
nuisance  under  federal  act,  103  C  8 

nature  of  proceedings  to  abate,  103  C  S 

duty  of  prosecutors  in  proper  cases  to  pro- 
ceed under  statute,  103  C  9 

provision  in  statute  as  to  transportation  that 
one  accompanying  the  vehicle  may  be 
prosecuted  as  accessory  does  not  exclude 
general  statute  as  to  accessory,   103  C  138 

conviction    under    this    provision    is    only 

proper    as    accused    had    guilty   knowledge, 
103  C  138 
-one    who   buys    liquor    not    accessory    at 


common  law,  103  C  143 
transporting   from   garage   in    control    of 

accused   before    and    after    offense    charged 

proper   to    show   guilty   knowledge   on   his 

part,  103  C  138 
so    deposit    slips    showing    payments    by 

him  to  drivers  of  vehicles,  103  C  138 
-destruction  of  liquor  before  accused  had 


chance  to  test  it  is  of  no  avail  to  him,  103  C 
139 
-charge  as  to  expert  testimony  as  to  tests  to 


show  alcoholic  content  approved,  103  C  139 

that  slight  inaccuracies  in  tests  immate- 
rial; not  improper  charge  where  alcohol 
far  exceeded  that  allowed,  103  C  139 

one  who  accompanies  vehicle  which  is  engaged 
in  illegal  transportation  not  liable  as  ac- 
cessory unless  he  has  knowledge  of  unlawful 
use,  103  C  138 

Liquor  Control  Act  construed  and  held  to 
make  it  a  penal  offense  to  sell  or  keep 
with  intent  to  sell  alcoholic  liquor  without 
a  permit,  118  C  267 

and  also  to  penalize  the  sale  of  liquor  by 

person    who   has    permit    in   breach   of   his 
obligations    under    the    act    or    the    proper 
regulations  of  the  commission,   118  C  267 
-so  construed  the  act  is  not  indefinite  or 


uncertain  in  meaning,  118  C  267 
upon   evidence  held  jury   justified   in  finding 

accused   guilty   under   Liquor   Control   Act, 

119  C  436 
interpretation    of    statute    whereby    permittee 

could   pass   glass   of   intoxicating   liquor   to 
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third  person,  knowing  it  was  to  be  consumed 
by  minor,  though  with  parent's  consent, 
would  nullify  its  fundamental  purpose,  120 
C  39 

verdict  of  guilty  of  delivering  liquor  to  minor 
upheld  on  conflicting  evidence,  120  C  39 

penalty  against  permittee  who  shall  sell  or 
deliver  liquor  to  any  minor  or  intoxicated 
person,  or  to  any  habitual  drunkard,  know- 
ing him  to  be  an  habitual  drunkard,  122  C 
439 

court  could  have  reasonably  reached  con- 
clusion that  S  to  whom  defendant  sold  liquor 
was  intoxicated,  122  C  439 

State  need  not  prove  that  defendant  had 


knowledge  of  condition  of  S,  as  such  knowl- 
edge necessary  only  in  case  of  sale  to  habit- 
ual drunkard,  122  C  439 

— burden  of  determining  whether  purchaser 
intoxicated  is  on  seller,  122  C  442 
-condition  of  intoxication  and  its  common 


accompaniments  are  such  matters  of  general 
knowledge  that  practicable  effect  can  be 
given  words  "intoxicated  person";  law  not 
too  indefinite  to  be  enforceable,  122  C  440 

prohibition  in  Liquor  Control  Act  against 
permittee  accepting  credit  from  stockholder 
of  corporation  manufacturing  liquor  and 
against  latter  extending  such  credit,  128  C 
160 

while  act  is  aimed  at  "tied  house"  and  is 

regulatory,  Legislature  could  make  violation 
criminal  act,  128  C  160 

provision    that    commission    shall    revoke 


or  suspend  permit  for  violation  of  section 
affects  only  permittee,  and  general  provision 
de  fine  and  imprisonment  for  any  violation 
for  which  specific  penalty  is  not  imposed  is 
applicable  to  one  who  extends  credit,  128 
C  160 

— provision  not  so  indefinite,  arbitrary  and 
unreasonable    as     to    violate    due     process 
clause,   and   it   does   not   create   unconstitu- 
tional discrimination,   128  C  161 
-provision  also  held  to  forbid  extension  of 


credit  to  applicants  for  permits  who  sub- 
sequently became  permittees  while  notes 
which  extended  the  credit  were  still  run- 
ning, 128  C  161 

§  10.  Complaint  or  Information 

averments  required  in  information  for  illegal 
sale.  14  C  487,  18  C  432.  19  C  292.  24  C 
286,  519,  40  C  475 

evidence  as  to  defendant's  knowledge  of  vend- 
ee's habits,  admissible,  19  C  493 

particular  instances  of  vendee's  drunken- 
ness, at  other  times  and  places,   19  C  493 

offense  may  not  be  laid  in  the  alternative.  19 
C493 

charge  of  selling  and  offering  to  sell  is  not  bad 
for  duplicity,  20  C  232 


nor  is  an  averment  of  sale  by  defend- 
ant and  his  agent,  20  C  232 

that  one  was  refused  liquor  is  no  evidence 
that  the  sale  was  not  made  to  another,  20 
C  254 

evidence  of  previous  sales  admissible  on 
charge  of  keeping  with  intent  to  sell,  24 
C  204 

though   complaints   be   pending   for    such 

sales,  24  C  204 

mere  delivery  as  agent,  as  defense ;  onus  of 
proving  agency  on  defendant,  25  C  40 

officer  cannot  seize  other  liquors  than  those 
specified  in  the  complaint,  26  C  428 

kind  of  liquors  need  not  be  averred,  if  un- 
known, 26  C  431,  50  C  92 

complaint  for  illegal  sale  need  not  negative 
statutory  exceptions,  30  C  55 

what  oath  to  complaint  sufficient,  30  C  450 

a  store  part  brick  and  part  wood  sufficiently 
described  as  a  brick  store,  30  C  450 

refusal  to  abandon  sale  of,  is  evidence  of 
keeping  for  sale,  37  C  422 

complaint  for  keeping  with  intent  to  sell,  ex- 
posing and  offering  for  sale  and  actual  sale, 
not  bad  for  duplicity,  44  C  149 

general  verdict  on  such  complaint  sup- 
ported by  first  charge,  44  C   149 

proceeding  in  rem ;  evidence  of  sales  admis- 
sible to  prove  keeping  with  intent  to  sell, 
46  C  22 

also  sales  both  before  and  after  seizure, 

46  C  22 
-and  though  liquors  sold  were  different  in 


kind  from  those  seized,  46  C  23 
-that  packages  apparently  of  liquors  were 


received  at  railroad  station  directed  to  de- 
fendant, 46  C  23 

Sunday  sale;  prosecutor  may  prove  sale  on 
any  Sunday  not  barred  by  statute,  46  C 
328 

and  is  not  restricted  to  the  date  alleged, 

46  C  328 
-inquiry  whether   witness  was  present   on 


day  specified  is  not  such  an  election  as  pre- 
cludes evidence  of  sale  on  another  day,  46 
C  328 

proof  of  actual  sale  tends  to  prove  owning  and 
keeping,  49  C  101,  50  C  92 

charge  that  defendant  "did  sell  and  offer  for 
sale  and  keep  with  intent  to  sell,"  etc.,  does 
not  charge  an  illegal  sale,  49  C  101 

but  offense  of  owning  and  keeping  with 

intent  to  sell  and  exchange,  49  C  101 

charge  in  information  "did  sell  and  exchange" 
not  bad  for  duplicity,  50  C  93 

charge  of  keeping  with  intent  to  sell,  etc.,  not 
bad  for  uncertainty,  50  C  92 

nor  for  failing  to  state  quantity  and  kind 

of  liquors,  50  C  99 

return  under  United  States  statute  and  pay- 
ment of  tax  held  evidence  of  intent  to  sell, 
50  C  102 
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proof  of  sales  is  evidence  of  keeping  with  in- 
tent to  sell,  50  C  103 

under  statute  de  reputation,  etc.,  held  such  rep- 
utation is  not  conclusive  evidence  of  guilt, 
50  C  415 

accused  may  show  that  reputation  is  not 

well  founded,  50  C  415 

burden  is  on  State,  50  C  415 

-after  reputation  is  shown,  burden  shifts  to 


the  accused,  50  C  415 
on  charge  of  reputation,  evidence  that  three 

months  later  accused  kept  liquors  for  sale, 

held  admissible,  50  C  415 
such  evidence  of  diminishing  weight  with 

lapse  of  time,  50  C  415 

charge  of  illegal  sale  of,  "to  wit  one  half  gal- 
lon of  beer"  held  good  under  statute,  51  C  1 

charge  of  illegal  sale  is  proved  by  showing 
delivery  in  violation  of  statute,  54  C  88 

never  necessary  to  aver  more  than  the  le- 
gal effect  of  the  acts  constituting  the  of- 
fense, 54  C  88 

electing  a  certain  illegal  sale  under  one  count 
does  not  prevent  proof  of  other  sales  under 
other  counts,  54  C  92 

necessity  of  stating,  in  information  for  illegal 
selling,  name  of  purchaser,  66  C  551 

statements  and  conduct  of  wife  of  saloon  keep- 
er as  evidence  that  saloon  was  open  on  Sun- 
day ;  issuance  of  subpoena  for  and  failure 
to  find  barkeeper,  67  C  581 

where  second  offense  charged,  existence  of 
first  offense  must  be  alleged  in  some  form, 
68  C  512 

sale  by  agent  as  sale  by  principal ;  alleging  it 
as  sale  by  latter,  69  C  86 

possession  of  still,  as  evidence  of  keeping 
liquor  with  intent  to  sell,  97  C  543 

police   officers   discovering   still   when   on 

duty  at  a  fire  are  justified  in  seizing  it,  97 
C  543 

and  it  may  be  used  in  evidence,  97  C  543 


offense  of  transporting  without  United  States 
Government  permit  requires  allegation  of 
lack  of  permit,   100  C  639 

which   is   proper  element  for  Legislature 

to  include  in  offense,  100  C  641 

information  for  transporting  "spirituous  and 
intoxicating  liquor,  to  wit,  alcohol"  means 
alcohol  which  is  illegal,  100  C  644 

what  constitutes  second  offense,  101   C  8 

violation  of  any  provision  of  the  law  as  to 

liquors,  101  C  8' 
-information  for  unlawfully  selling  and  of- 


fering for   sale   good   against  claim   of  du- 
plicity, at  least  after  verdict,  101   C  8 
— separate     counts     require     separate     sen- 
tences, though   some  are  on  same  date,  as 
each  sale  is  a  separate  offense,  101  C  8 
-extent  of  penalty  within  maximum  is  in 


discretion  of  court,  101  C  9 

manufacturing  and  keeping  with  intent  to  sell 

proven  by  discovery  in  dwelling  of  still  in 
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operation,   several   barrels   of  mash,   liquor, 
etc.,  101  C  133 

— statement  by  one  of  accused  that  she  was 
not  the  first  one  caught  as  evidencing  guilty 
knowledge,  101  C  133 
-husband  held  chargeable  with  participation 


— so  deposit  slips  showing  payments  by  him 
to  drivers.   103  C  138 
-expert    testimony    de    alcoholic    content, 


and  guilt,  though  not  at  home  during  day, 
101  C  133 

where  officer  enters  saloon  and  surroundings 
reasonably  suggest  law  is  about  to  be  vio- 
lated he  may  search  one  apparently  pro- 
prietor, 101  C  224 

on  finding  bottle  of  liquor  he  may  arrest 

him  without  warrant,  101  C  224 
-even   if   bottle   was   unlawfully   seized   it 


would   still   be   admissible   in  evidence,   101 
C  224 
-in   determining   reasonableness   of  search, 


nature  of  liquor  traffic  to  be  regarded,  101 
C  224 

counts  for  sale  and  keeping  with  intent  to  sell 
charge  distinct  offenses,  101  C  499 

verdict    may    be   not    guilty    of    first   and 

guilty   of   second,    101    C   499 

where   stock   of   liquor    stored    so   as    to 

be  readily  accessible,  and  so  wrapped  as 
to  discredit  accused's  explanation  as  to 
it,  held  sufficient  evidence  to  support 
charge,  101  C  499 

State  must  prove  alcoholic  content:  but  en- 
tire statutory  definition  of  intoxicating 
liquor  need  not  be  read  to  jurv,  102  C 
636 

evidence  of  other  sales  at  same  place  proper 
to  show  reputation  founded  on  fact,  though 
particular  accused  did  not  participate,  102 
C  637 

conviction  of  unlawful  selling,  evidence  of 
nuisance   but    not    conclusive,    103    C   8 

transporting  from  garage  in  control  of  ac- 
cused before  and  after  offense  charged 
proper  to  show  guilty  knowledge,  103  C 
138 


103  C    139 
charge   as    to   corroboration   of  testimony   of 

drivers  of  vehicles  offered  by  State,  103 
C  139 

copy  of  official  record  of  state  chemist's 
analysis  admissible  to  prove  alcoholic  con- 
tent of  liquor,    103   C   511 

violation  of  liquor  laws  involves  moral  turpi- 
tude ;  but  conviction  not  admissible  to  af- 
fect credibility  unless  penalty  may  be  im- 
prisonment for  six  months  or  more,  104 
C  257 

certificate  of  conviction  for  violation  of  Na- 
tional Prohibition  Act  must  specify  of- 
fense to  be  admissible  to  affect  credibility, 

104  C   355 

in  prosecution  for  illegal  manufacture  and 
keeping  for  sale,  staves  of  vat  stencilled 
with  names  of  accused  are  admissible,  108 
C  454 

not  to  be  inferred  that  both  offenses  ap- 
plied  to   same   liquor,   hence   conviction   on 
both  counts  proper  as  for  distinct  offenses, 
108  C  454 
-charge  where  accused  was  owner  of  farm 


that  he  could  not  be  found  guilty  upon  sus- 
picion or  if  jury  believe  others  were  pro- 
prietors and  operators  of  still  free  from 
his  control  or  participation,  protects  his 
rights,  108  C  454 

information  charging  that  accused  did  unlaw- 
fully manufacture,  aid  and  abet  in  the  man- 
ufacture of  liquors,  sustained.   113  C  767 

provision  for  chemical  analysis  of  liquor,  if 
sample  is  presented  in  court,  permissive,  not 
mandatory,   119  C  436 

whether  liquor  is  "alcoholic  liquor"  with- 
in act  is  question  of  fact  to  be  determined 
accordingly,  119  C  436 


INVENTIONS 
See  Patents  and  Inventions 

INVITATION  AND  LICENSE 
See  Negligence  §  5 

IRREPARABLE  INJURY 

See  Equity  §  5 


JAIL 
See  Prisons 
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JAIL  LIBERTIES 

See  Bonds  §  4 

JOINDER  OF  CAUSES  OF  ACTION 

See  Actions  §  3 ;  Pleading  §  9 


JOINT  ADVENTURE 


H  and  others  furnished  S  with  outfit  to  dig 
gold  and  later  agreed  on  his  entering  an- 
other business;  S  bound  to  disclose,  and 
liable  to  account  for,  profits,  23  C  177,  28 
C  466 

joint  lease,  but  mutual  agreement  severed  use 
and  occupation  of  premises,  44  C  205 

accounting  of  profits  of  sales  of  real  estate 
where  plaintiff  contributed  one  quarter  of 
expenses  and  was  to  receive  one  quarter  of 
profits,  83  C  196 

contract  held  to  be  sale  rather  than  joint  ven- 
ture, 92  C  232 

joint  enterprise  in  use  of  automobile  on  fish- 
ing trip,  100  C  529 

negligence  of  one  member  of  enterprise  im- 
puted to  other  in  actions  against  third  par- 
ty, but  not  in  action  between  the  members, 
103  C  583 

where  husband  gives  wife  his  earnings  and 
she  deposits  them  with  other  money  in  her 
own  name,  but  both  intend  fund  for  joint 
benefit,  107  C  342 

elements  necessary  to  constitute  joint  ad- 
venture  may   be   found   by    inference    from 
conduct  of  parties  and  surrounding  circum- 
stances, 107  C  342 
-partnership  distinguished,  107  C  349 


distinguished  from  employment  where  one 
was  to  be  paid  certain  percentage  of  price 
of  utility  plants  in  return  for  services  ren- 
dered in  their  purchase,  110  C  571 

agreement  to  account  and  pay  over  half  of 
profits  from  certain  transactions  does  not 
make  parties  joint  adventurers,  113  C  449 

where  parties  combine  their  property  and  ef- 
forts in  common  undertaking,  there  is  a 
joint  adventure,  115  C  86 


— formation   of   pool   to   purchase   and   sell 
stock  at  discretion  of  broker,  115  C  86 
-duty  of  broker  to  deal  honestly  and  ac- 


count to  other  members,  115  C  86 
-burden  on  them  to  prove  that  profits  were 


due  them  and  unpaid,  115  C  86 

in  absence  of  agreement  it  will  be  presumed 
that  losses  are  to  be  shared  in  same  pro- 
portion as  profits,  115  C  86 

where  one  member  handles  property  of  joint 
enterprise  he  assumes  fiduciary  relation  to 
other  members,  115  C  86 

construction  of  garage  on  common  property 
of  husband  and  wife  held  joint  adventure 
and  latter  liable  for  unpaid  balance,  115  C 
292 

real  estate  is  impressed  with  a  trust  for  the 
benefit  of  joint  adventurers  whether  title  is 
in  one  or  all,  115  C  418 

this    trust    follows    it   until    it    falls    into 

hand  of  bona  fide  purchaser,  115  C  418 

wife  turned  over  earnings  to  husband  under 
agreement  that  she  should  have  half  inter- 
est ;  husband  engaged  in  lawful  liquor  busi- 
ness and  afterward  in  unlawful  business ; 
rights  of  wife  to  accounting,  115  C  418 

if  money  loaned  is  to  be  repaid  whether  ven- 
ture is  success  or  failure,  contract  is  one 
of  borrowing  and  lending  and  not  of  joint 
adventure,  118  C  214 

as  where  defendant  merely  loaned  money 

to  C  for  purchase  of  grapes,  118  C  214 
-no  liability  to  third  person  for  debts  con- 


tracted by  borrower,  118  C  214 
essential  elements  in  use  of  automobile :  com- 
munity of  interest  in  enterprise,  common 
purpose,  joint  possession  of  vehicle  and 
equal  right  and  authority  to  control  its  op- 
eration, 123  C  49 


JOINT  AND  SEVERAL  LIABILITY 

See  also  Contribution  and  Reimbursement;  Guaranty;  Suretyship 


action  by  obligee  on  joint  and  several  obli- 
gation lies  against  either  obligor  or  his  ex- 
ecutor, 2  R  70 

entire  damages  to  be  assessed  jointly  against 
several  tort-feasors,  2  R  283 


words  in  bond  constituting,  2  D  442 
debts  are  joint  and  several,  when,  21  C  55 
torts  being  in  nature  several,  plea  of  not  guil- 
ty, though  two  or  more  join  in  it,  is  also 
several,  and  jury  may  find  one  of  defend- 
ants guilty,  others  not  guilty,  9  C  367 
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probate  bond  "binding  ourselves  and  each  of 
us"  is  both  joint  and  several,  35  C  586 

in  a  suit  against  one  the  joint  character 

of  bond  need  not  be  averred,  35  C  587 

liability  of  tort-feasors  is  joint  and  several, 
67  C  256,  73  C  428,  74  C  357,  79  C  417,  86 
C  269 

appeal  by  one  from  judgment  against  sev- 
eral, 67  C  256,  73  C  428,  75  C  605 

discharge  of  one  as  discharge  of  all,  67  C  256, 
95  C  79  and  see  Release 

where  actions  of  two  persons  in  part  cause  in- 
jury they  are  joint  tort-feasors,  67  C  428 

joint  tort-feasors  are  liable  severally  and  col- 
lectively ;  no  contribution,  83  C  27 

verdict  may  be  sustained  against  one  joint 
tort-feasor  and  set  aside  as  to  other,  83  C 
27 

if   an   injustice   is   done   thereby,   verdict 

may  be  set  aside  in  toto  and  new  trial  or- 
dered, 83  C  27 

no  apportionment  among  joint  tort-feasors,  83 
C  27 

joint  or  several  liability  where  plaintiff  ap- 
plies to  A  for  a  coach  and  driver,  which  A 
secures  from  B  without  plaintiff's  knowl- 
edge, 95  C  639 

liability  of  all  who  participate,  97  C  404 
joint  and  several  liability  of  principal  and 

agent  for  tort  of  latter,  97  C  404 
joint    and    several    liability    of    principal   and 

agent  for  negligence  of  latter  in  course  of 

employment,  100  C  12 
no     contribution     among     joint     tort-feasors ; 

judgment  against  may  be  collected  in  whole 

or  in  part  from  either,  103  C  29 
several  liability  not  affected  by  joint  suit  or 

joint  judgment,  104  C  107 
where   two  are   severally   liable,   liability   not 

changed  by  joint  judgment;  appeal  by  and 

reversal  as  to  one  does  not  affect  other,  104 

C  107 
all  who  aid,  abet,  assist  or  adopt  tort,  liable 

as  joint  tort-feasors,  105  C  177 

all  who  knowingly  aid,  abet  or  adopt  mali- 
cious prosecution  are  liable,  108  C  40 

of  owner  repairing  building  after  fire  and 
tenant  in  partial  occupation  to  use  care  to 
guard  invitee  on  premises,   108  C  226 

action  to  recover  void  preference  is  in  tort 
and  depositor  and  agent  who  actively  par- 
ticipate in  withdrawal  of  money  are  both 
liable,  116  C  336 

where  guest  sues  driver  of  car  and  driver  of 
another  car  colliding  with  it,  liabilities  are 
severable,  116  C  575 

each  defendant  responsible  for  entire  dam- 
age if  his  negligence  was  proximate  cause, 
116  C  575 

where  several  persons  join  in  creating  single 
nuisance,  they  are  each  equally  answerable 
therefor,  117  C  359 
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where  conduct  of  each  of  defendants  was 
proximate  cause  of  accident  they  are  liable 
jointly  and  severally,   118  C  633 

plaintiff    could    recover    entire    damages 

from    either    and    defendant    paying    them 
would  have  no  right  of  contribution,  118  C 
633 
-or  plaintiff  might  have  sued  either  alone 


and  compelled  that  one  pay  damages,  118  C 
633 

under  their  leases,  both  defendants  held  right 
of  way  in  common;  both  had  mutual  inter- 
est in  it,  one  in  connection  with  parking 
space,  other  to  promote  sales  of  its  gas  sta- 
tion;  held  they  were  jointly  and  severally 
liable  for  injury  to  anyone  using  it  at  ex- 
press or  implied  invitation  of  either,  119  C 
442 

where  voluntary  association  is  formed  to  en- 
gage in  business  and  make  profits,  its  mem- 
bers are  liable  as  partners  to  third  persons 
on  contracts  which  are  within  its  scope  and 
are  entered  into  with  actual  or  apparent 
authority,  and  a  joint  judgment  against 
them  is  justified,  119  C  681 

when   member    cannot   obtain   reimburse- 
ment   from    it    for    liabilities    he    has    dis- 
charged, he  is  entitled  to  contribution  from 
all  other  members,  119  C  681 
-but  when  purpose'  is  not  business  or  prof- 


it, liability  of  members  not  in  nature  of 
partners  but  of  principal  and  agent,  and 
only  those  members  who  authorize  or  rat- 
ify obligation  are  liable  on  account  of  it, 
119  C  681 

where  trustees  of  corporation  in  dissolution 
are  guilty  of  misappropriation  or  misuse  of 
funds  they  are  jointly  and  severally  liable, 
121  C  77 

judgment  will  lie  against  one  or  all,  121 

C  77 

deputy  sheriff  who  made  wrongful  attachment 
guilty  of  conversion  and  sheriff  under  whom 
and  plaintiff  for  whom  he  acted  also  an- 
swerable, 121  C  423 

contract  between  C  Brothers  and  town  held 
not  to  have  been  guaranty  by  C  Brothers 
of  payment  by  R  Company  of  sewer  charg- 
es, but  a  direct  promise  by  C  Brothers  to 
make  the  payments,  121  C  617 

town  need  not  first  seek  payment  from  R 

Company,  121  C  617 
-several  liability  of  both   C  Brothers  and 


R  Company;  plaintiff  could  recover  from 
either  without  regard  to  other;  or  it  could 
join  both  in  one  suit  and  have  judgment 
against  both,  121  C  617 
— after  having  joined  both  in  single  action, 
it  could  have  withdrawn  its  claim  to  recov- 
er against  either,  and  had  judgment  only 
against  one,  121  C  631 


not  having  done  so,  judgment  should  be 

against  both,  and  plaintiff  may  take  out  ex- 
ecution against  either,  121  C  631 

of  husband  and  wife  for  articles  purchased 
for  "joint  benefit"  of  both,  121  C  656 

since  each  tort-feasor  may  be  sued  separately, 
no  allegations  required  in  complaint  except 
such  as  properly  set  forth  liability  of  de- 
fendant sued,  123  C  145 

in  unauthorized  transfer  of  all  assets  of  corpo- 
ration,  wrong  being   in  nature  of  tort,   all 


Joint  Tenancy 

who  actively  and  knowingly  participated  in 
bringing  it  about  are  equally  liable  with 
guilty  directors  or  stockholders,  123  C  631 

of  partners,  124  C  501 

while  master  and  servant  may  be  sued  jointly 
for  tort  of  latter,  they  are  not  joint  tort- 
feasors, 125  C  293 

payments  made  by  employer  are  not  made 

by  wrongdoer  but  by  one  who  is  obligated 
secondarily  to  answer  for  acts  of  another, 
125  C  293 


JOINT  TENANCY 
See  also  Wills  §  35 


doctrine  of  survivorship  between  joint  tenants 
determined  not  to  be  the  law  in  this  state, 
1  R  48 

power  of  sale  to  joint  tenants  of  life  estate, 
held  to  be  in  itself  a  joint  power  only ; 
hence  survivor  cannot  dispose  of  the  whole 
or  any  portion,  56  C  319 

devise  jointly  upon  condition ;  held  forfeiture 
would  follow  a  violation  by  either  or  both 
separately ;   not  necessarily  joint,  59  C  289 

right  of  survivorship  is  how  far  recognized ; 
authorities  discussed,  59  C  293 

a  devise  jointly  with  survivorship  held  not  to 
lapse  on  failure  of  one  joint  tenant  to  take, 
59  C  293 

the  whole  goes  to  survivor  whether  fail- 
ure be  by  death  or  otherwise,  59  C  293 

deed  to  husband  and  wife  makes  them  joint 
tenants  without  survivorship,  83  C  581 

a  devise  to  two  or  more  jointly  in  cases  where 
technical  joint  tenancy  is  recognized  car- 
ries the  property  to  the  survivor,  86  C  631 

in  Connecticut  survivorship  does  not  ex- 
ist as  an  incident  of  joint  tenancy,  which 
is  held  to  be  practically  tenancy  in  com- 
mon, 86  C  631 

survivorship   may  be  created  by  express 

words,  86  C  631 

where  gifts  made  to  several  persons  or  to  a 
class  without  any,  or  with  only  doubtful, 
indication  of  nature  of  estate,  in  this  state 
prima  facie  presumption  is  that  donees  take 
as  tenants  in  common,  87  C  518 

at  common  law,  presumption  is  that  they 

take  as  joint  tenants,  87  C  518 

tenancy  in  common  is  preferred;  a  joint  ten- 
ancy with  survivorship  can  be  created  only 
by  express  words,  87  C  664,  98  C  525,  103 
C  308 

direction  that  issue  of  any  child  dying  should 
take  absolutely  his  share  of  funds  given  in 
trust  negatives  joint  tenancy  and  survivor- 
ship, 103  C  308 


not  favored  in  this  State ;  recognized  when 
intention  to  create  is  clear  and  definite ; 
right  of  survivorship  not  incident  unless 
expressly  conferred;  incidents  of,  111  C 
165 

letter  to  bank  directing  wife's  bonds  to  be  held 
in  name  of  husband  and  wife  with  right  of 
survivorship  held  not  to  create  joint  tenan- 
cy, 111   C  165 

and  statute  concerning  succession  tax  on 

jointly  owned  propertv  not  applicable,  111 
C  165 

claim  that  right  of  survivorship  in  joint  ten- 
ancies is  recognized  in  New  Jersey,  not  dis- 
cussed where  not  raised  at  trial,  118  C  639 

prima  facie  joint  legatees  take  as  a  class; 
otherwise  where  legacy  is  given  to  them  as 
tenants  in  common,  120  C  93 

joint  tenancy  not  favored  and  presump- 
tion is  that  where  gift  is  made  to  several 
they  take  as  tenants  in  common,  120  C  93 

joint  tenancy  with  right  of  survivorship  not 
favored  in  this  state,  but  where  intent  in 
will  is  clear  will  be  given  effect,  125  C  421 

incident  of  such  estate  is  that  it  may  be 

severed  by  conveyance,  by  partition  or  by 
appropriation  under  process  of  law,  125  C 
421 

agreement  by  joint  tenants   not  to  sever 


binding   on   them   alone ;    would   not   effect 
creditors,   125  C  421 
-where  will  left  property  to  testator's  as- 


sociates in  business  as  joint  tenants  with 
proviso  that  acceptance  would  be  deemed 
an  agreement  not  to  sever,  such  interest 
validly  created,  125  C  421 

statute  pertaining  to  succession  tax  upon 
property  held  in  joint  names  of  two  or  more 
persons  distinguished  from  that  in  effect 
when  111  Conn  165  was  decided,  128  C  557 

bank  account  in  names  of  two  or  more  with 
right  of  survivorship  does  not  create  joint 
estate  in  technical  sense ;  survivor's  right  is 
subject  to  succession  tax,  128  C  557 
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§  1  Judges 


JUDGES 

§     1.  In  General 

2.  Disqualification' 

See  also  various  courts ;  Appeal  to  the  Supreme  Court  §  53 ;  Courts  ; 

Justices  of  the  Peace 


§  1.  In  General 

Judge  is  not  answerable  civilly  for  error  in 
judgment,  for  refusal  to  do  act  in  exercise 
of  judicial  power,  or  for  not  taking  bond 
from  bankrupt  guardian,   1   D  329 

when  regarded  as  holding  special  tribunal 
from  which  no  appeal  lies,  32  C  466,  note 

judge  of  Superior  Court  sitting  on  appeals 
from  sewer  assessments  not  a  court  within 
meaning  of  constitutional  provision  that 
judges  of  inferior  courts  be  appointed  an- 
nually, 35  C  220 

he  did  not  constitute  court  made  by  city 

charter  but  was  judge  of  Superior  Court 
on  whom  charter  had  conferred  jurisdiction 
in  this  class  of  cases,  35  C  220 

appointment  delegated  by  Legislature  to  com- 
mon council  held  void,  36  C  448 

but   a    judge    thus    appointed    is    one    de 

facto,  36  C  450 

same  judge  may  retry  accused  at  same  term 
before  another  jury,  47  C  136 

right  of  judge  to  hold  court  over  which  he 
presides  can  only  be  tried  in  a  proceeding 
wherein  he  is  either  a  plaintiff  or  defend- 
ant, 60  C  484 

statute  de  powers  of  judge  of  Supreme  Court 
when  Superior  Court  is  not  "in  session,"  63 
C  582 

appeal  from  judge,  when  not  sitting  as  a 
court,  67  C  206,  68  C  418 

quasi-judicial  duties  imposed  on  judge  do  not 
make  him  a  court,  67  C  228 

General  Assembly  could  not  authorize  judges 
when  acting  judicially  to  exercise  legisla- 
tive powers,  execution  of  which  not  inci- 
dental to  discharge  of  legitimate  judicial 
function,  69  C  576 

nature  of  acts  done  when  not  sitting  as  a 
court ;  acts  performed  in  chambers,  69  C 
602,  70  C  480,  76  C  252 

see  generally;  judge  should  not  appear  as 
counsel  in  court  of  which  he  is  judge,  72  C 
435 

function  in  testing  qualification  of  jurors,  72 
C  435,  722 

judge  need  not  pass  on  abstract  question  of 
law,  73  C  182 

in  making  finding  judge  acts  clerically,  73  C 
435 

in  passing  on  appointment  of  appraisers  in 
eminent  domain,  judge  acts  judicially,  75  C 
237,  78  C  1 

sentence  of  imprisonment  makes  judge  tres- 
passer, when,  77  C   141 
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judge  need  not  follow  rulings  of  predecessor 
in  same  case,  77  C  508,  78  C  129,  485 

when  judge  appointed  for  "unexpired  portion 
of  term,"  and  limitation  is  void,  all  falls,  78 
C  53 

nature  of  office ;  "public  officer" ;  compensa- 
tion; change  in  compensation  during  term, 
78  C  547 

misconduct  of  judge  as  ground  for  new  trial, 

80  C  314 
judge  testifying  in  one  trial  as  to  claims  made 

at  another  trial,  82  C  51 

selectmen  in  establishing  lost  highway  bounds 
are  administrative,  not  judicial,  officers,  83 
C  101 

judge  with  limited  jurisdiction  cannot  act  un- 
less allegations  show  and  proof  is  made 
that  the  case  is  within  his  jurisdiction,  85  C 
517 

necessary  averment  of  jurisdictional   fact 

cannot  be  made  sufficient  bv  amendment,  85 
C  517 

under  our  Constitution,  judge  of  City  Court 
must  be  appointed  for  a  definite  period,  not 
until  successor  is  elected,  87  C  537 

for  public  convenience  a  judge  may  hold  over, 
but  he  is  not  a  de  jure  officer  and  the  office 
is  vacant,  87  C  538 

governor  can  make  a  temporary  appointment 
of  a  judge  to  fill  a  vacancy  and  may  even 
anticipate  the  vacancy,  87  C  538 

an  office  is  vacant  when  no  de  jure  incum- 
bent fills  it,  87  C  538 

a  title  de  facto  is  sufficient  to  support  a 
judge's  act  as  to  third  persons  and  the  pub- 
lic; when  the  State  questions  judge's  posi- 
tion, he  must  be  de  jure,  87  C  538 

no  appeal  from  judge  in  election  contest  when 
statute  makes  decision  conclusive,  S8  C  141 

in  hearing  and  deciding  a  judicial  matter, 
judge  exercises  his  judicial  functions,  88  C 
142 

judge  not  liable  for  his  decision  if  he  had  ju- 
risdiction of  person,  process,  and  subject- 
matter,  93  C  550 

judge  acting  within  his  jurisdiction  not  liable 
if  he  issues  orders  in  excess  of  his  powers, 
93  C  550 

in  proceedings  before  judge  in  vacation,  rules 
of  court  as  to  pleading  and  return  days  are 
not  applicable.  95  C  89 

motion  for  discontinuance  is  in  his  dis- 
cretion, 95  C  89 


necessity  and  form  of  judgment;  a  written 
direction  to  pay  money  and  file  bond,  95  C 
242 

exercise  of  judicial  authority  in  chambers 

is  exercise  of  judicial  functions,  95  C  245 

judicial  notice  of  allotments  in  Superior 
Court,  97  C  554 

one  judge  not  bound  by  earlier  ruling  of  an- 
other judge  in  same  case,  105  C  595,  106 
C  475,  115  C  631 

dutv  to  see  to  it  that  proper  records  are  kept, 
107  C   159 

judge  may  finish  hearing  and  render  judg- 
ment before  close  of  next  term  or  session, 
107  C  380 

examination  of  witness  by  judge  is  discre- 
tionary, 108  C  454 

calling  judges  of  Superior  Court  to  testify 
should  be  avoided  if  possible  but  they  can- 
not refuse  to  testify,  113  C  457 

testimony  by  Superior  Court  judge  of  what 
deceased  said  at  first  trial  which  was  not 
apparent  from  transcript,  admissible,  113  C 
457 

judge  not  an  umpire  in  forensic  encounter  of 
advocates ;  should  submit  to  jury  any  is- 
sues within  pleadings  reasonably  supported 
and  necessary  to  do  justice,  116  C  263 

judge  should  be  scrupulous  to  refrain  from 
hearing  matters  which  he  feels  he  cannot 
approach    in  spirit  of  fairness,  118  C  39 

appeal  from  decision  of  registrars  striking 
name  from  caucus  list  is  original  judicial 
proceeding  to  afford  redress  for  violation  of 
primary  legal  right  rather  than  one  to  re- 
view registrars'  act,  124  C  271 

judge  before  whom  matter  comes  is  exer- 
cising the  judicial  as  distinguished  from  ad- 
ministrative power,   124  C  271 
-judge  determines  plaintiff's  legal  right  to 


enrolment  and   whether  this  has  been   vio- 
lated,  124  C  271 
-exercise  by  judge  of  power  under  act  is 


not  unconstitutional  as  vesting  administra- 
tive functions  in  judicial  officer,  124  C  271 
to  overthrow  award  of  damages  when  as- 
sessed by  a  judge,  defendant  must  show  that 
it  was  so  excessive  as  to  be  unreasonable, 
128  C  475 

§  2.  Disqualification 

judge  in  action  against  town  to  recover  mon- 
ey not  disqualified  because  he  owns  proper- 
ty in  town,  is  taxpayer,  and  is  uncle  to  one 
of  defendants,  K  140 

remote  relationship  of  judge  by  marriage  does 
not  disqualify  him,  12  C  93 

justice  not  disqualified  for  interest  in  per- 
formance of  ministerial  act,  12  C  464 


Judges  §  2 

judge  disqualified  by  relationship  to  stock- 
holder of  company  which  is  party,  13  C  211 

beneficial  interest  disqualifies,  like  technical 
interest,  19  C  589 

disqualification  within  spirit  of  statute  may 
be  waived,  22  C  192 

law  applicable  to,  examined,  22  C  190 

if  interested  in  result  of  cause,  judge  is  dis- 
qualified, 23  C  384 

objection  waived,  if  not  made  as  soon  as 
known,  23   C  384 

county  commissioners  in  laying  out  highway 
are  not  disqualified  by  age,  25  C  186 

judge  cannot  allow  motion  for  a  new  trial  af- 
ter resignation  takes  effect,  41  C  96 

waiver  of  disqualification  of  justice  must  be 
in  writing  under  statute ;  going  to  trial 
with  knowledge  of  disqualification  is  not 
sufficient,  56  C  507 

disqualified  judge  may  cite  in  another  judge, 
when,  59  C  360 

legislation  de  disqualification  reviewed,  59  C 
360 

word  "act"  in  statute  disqualifying  judge  re- 
fers not  only  to  judicial  action;  every  act 
or  proceeding  in  a  suit  included,  60  C  426 

pecuniary  interest  disqualifies  judge ;  inciden- 
tal interest  does  not ;  may  try  prosecution 
for  criminal  libel  against  himself,  64  C  310 

disqualification  not  waived  by  trial ;  judg- 
ment erroneous,  not  void,  75  C  104 

a  judge  is  not  disqualified  because  his  broth- 
er is  attorney  for  one  of  the  litigants,  83  C 
180 

everyone  who  has  a  pecuniary  interest  in  the 
result  of  an  action  is  not  disqualified  to  take 
part  in  the  trial,  83  C  181 

statute  granting  new  trial  in  case  of  inca- 
pacity to  make  finding  for  appeal  con- 
strued, 97  C  563 

does    not    include    incapacity    because    of 

reaching  age  limit,  97  C  563 

fact  of  passing  that  limit  does  not  forbid 

judge  to  make  finding,  97  C  563 
-powers  of  judge  who  has  ceased  to  hold 


office,  97  C  566 

may  perform  ministerial  acts  after  disqualifi- 
cation by  age,  102  C  22 

may  sign  judgment  file  after  ceasing  to  hold 
office,  102  C  138 

expression  of  serious  doubt  as  to  probative 
value  of  evidence  made  before  it  was  of- 
fered, not  absolute  disqualification,  118  C 
37 

a  judge  is  not  disqualified  simply  because  of 
relationship  to  a  disinterested  witness  who 
testifies  in  case,  124  C  238 

trial  judge  in  conspiracy  case  not  disqualified 
because  he  ordered  grand  jury  and  presid- 
ed at  its  hearings,  127  C  544 
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Judgment  by  Confession 

JUDGMENT  BY  CONFESSION 

See  Judgments  §   17 

JUDGMENT  LIENS 
See  Liens  §   10 

JUDGMENT  NOTWITHSTANDING  VERDICT 
See  Judgments  §  23 

JUDGMENTS 

§     1.  In  General 

2.  Rendition 

3.  In  General 

4.  Form  and  Contents 

5.  Finding  of  Facts 

6.  Persons  Entitled  and  Subject  to  Judgment 

7.  Time 

8.  Conformity  to  Pleadings 

9.  In  General 

10.  Particular  Cases 

11.  Effect,  Validity  and  Conclusiveness 

12.  In  General 

13.  Res  Adjudicata 

(1)  General  Principles 

(2)  Particular  Cases 

(3)  Parties  Concluded 

14.  Collateral  Attack 

15.  Judgment  as  Evidence;  How  Proved 

16.  Judgment  by  Default:  Hearing  in  Damages 

17.  Judgment  by  Consent  and  Confession 

18.  Declaratory  Judgments 

19.  Reopening  and  Correction 

20.  In  General 

21.  Particular  Cases 

22.  Arrest  of  Judgment 

23.  Judgment  Notwithstanding  Verdict 

24.  Judgments  of  Other  States  and  the  United  States 

25.  Actions  on  ;  Satisfaction  of 

Note:    Cases  dealing  with  finality  of  judgments  with  respect  to  appeal 
are  listed  under  Appeal  to  the  Supreme  Court  §  5. 

See  also  Appeal  to  the  Supreme  Court  §  48;  Constitutional  Law 

§  3:  Equity  §  6;  Estoppel  §  2;  Injunction  §  3:  Interest  §  5; 

Jurisdiction:  Liens  §  10:  Mortgages  §  31;  New  Trial; 

Probate  Court  §  6 

§  1.  In  General 

on  immaterial  issue  judgment  may  be  to  the       procuring  judgment   by   fraud   is   not   action- 
right  of  the  cause,  2  R  95  able,   while   unreversed,   3   D  30 
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whole  judgment  to  be  construed  together,   3 

(  C  584 

if  general  in  terms,  may  be  limited  when,  14 

C  108 
against  three  is  joint,  if  two  are  estopped  and 

the  third  consents,  20  C  18 
correction  of  mistake  in  record  may  be  made 

on  conditions,  25  C  345 

amended  record  is  the  only  one,  though 
amended  pending  writ  of  error,  25  C  496 

for  debt  and  costs  is  entire;  plea  of  judg- 
ment must  cover  both,  30  C  135 

is  coextensive  with  the  issue,  31  C  417 

reversal  of  judgment  after  assignment,  re- 
stores assignor  and  assignee  to  original 
position,  33  C  50 

when  to  be  limited  to  property  attached,  or 
to  be  in  rem,  45  C  499 

agreement  between  plaintiff  and  one  defend- 
ant not  to  take,  does  not  affect  codefend- 
ant,  though  said  defendant  loses  rights 
through  laches,  52  C   110 

and  codefendant   may  take   advantage   of 

laches,  where  he  had  paid  whole  of  judg- 
ment, 52  C  110 

where  allegations  are  insufficient  but  are  tra- 
versed and  found  true,  it  does  not  follow 
that  the  party  making  the  allegations  is  en- 
titled to  judgment,  although  such  issue  is 
found  in  his  favor,  53  C  579 

judgment  of  affirmance  on  probate  appeal  is 
not  strictly  necessary,  because  original  de- 
cree of  Probate  Court  stands  until  re- 
versed, 54  C  224 

finding  of  a  committee  is  not  a  judgment,  57 
C  329,  63  C  110 

nature  and  definition,  67  C  120,  71  C  93,  476, 
76  C  117,  87  C  495 

judgment  against  two  or  more  in  tort  is  joint 
and  several,  67  C  255,  73  C  428,  83  C  27 

judicial  decrees  speak  for  themselves ;  rea- 
soning back  of  them  is  rarely  admissible ; 
where  it  is,  direct  evidence  necessary,  69  C 
709 

sentence  in  criminal  prosecution  is  judgment, 
71  C  457 

presumed  that  judgment  is  not  void,  73  C 
238 

memorandum  of  decision  as  judgment,  76  C 
115,  82  C  377,  386 

unless  answer  is  manifestly  insufficient,  find- 
ing of  issues  for  defendant  entitles  him  to 
judgment,  80  C  609 

nature  of  judgment  for  alimony,  80  C  609 

appropriation  of  work  performed  under  spe- 
cial contract  may  be  sufficiently  implied 
from  judgment,  though  not  expressly  found, 
80  C  611 

death  of  party  after  judgment  requires  that 
administrator  be  appointed  and  made  a 
party  if  appeal  is  taken,  82  C  208 


Judgments  §  1 

if  it   has   been  assigned,   assignee   should 

be  made  a  party,  82  C  208 

file  is  conclusive  until  corrected,  82  C  377 

what  courts  cannot  enforce,  they  cannot  de- 
cree, 82  C  392 

judgment  is  a  contract;  after  expiration  of 
time  for  appeal  is  unchangeable;  Legis- 
lature cannot  disturb  it,  83  C  353 

no  presumption  supports  judgment  of  court 
of  limited  jurisdiction,  84  C   122 

as  a  judge  sitting  as  special  tribunal,  85 

C  517 

a  Superior  Court  judgment  was  reversed  in 
Supreme  Court  of  State;  this  again  was 
reversed  in  Supreme  Court  of  United 
States ;  held  that  judgment  first  given  was 
final  judgment,  85  C  573 

appointment  of  a  committee  to  appraise  prop- 
erty taken  for  public  use  is  a  judgment, 
85  C  663,  86  C  658 

presumed  that  all  acts  recited  in  record  were 
properly  done,  88  C  252 

defendant  who  disproves  material  allegations 

of  complaint  is  entitled  to  judgment,  91  C 

26 
judgment  is  the  "resultant  of  all  the  facts  of 

the   court   and   jury   which   have    preceded 

it,"  91  C  387 
for  purpose  of  appeal,  judgment  is  controlled 

by  finding,  91  C  693 

judgment  should  not  be  rendered  in  favor  of 
one  who  admits  his  liability  in  open  court, 
91  C  702 

where  attachment  is  not  dissolved  by  bank- 
ruptcy, judgment  limited  to  property  at- 
tached, 92  C  11 

judgment  on  equitable  issues  following  trial 
of  damages  to  jury  without  further  hearing, 
93  C  705 

jurisdictional  fact  alleged  in  complaint  and 
found  true  in  judgment  file  is  sufficient  on 
appeal,  95  C  88 

power  of  court  to  render  judgment  which  it 
cannot  enforce  extraterritorially,  if  it  can 
do  complete  justice,  98  C  251 

is  the  conclusion  of  the  law  upon  the  facts  as 

found,  99  C  495 
order    denying  naturalization   is   a   judgment, 

99  C  551 
plaintiff    in    proof   need    go   no    farther    than 

establish    facts    sufficient   to    support    relief 

secured,  102  C  190 

termination    of    appellate    proceedings    is    a 

"judgment,"  103  C  732 
execution   may   be   issued   and   lien   filed 

upon  it,  103  C  732 
several  liability  not  affected  by  joint  suit  or 

joint  judgment,  104  C  107 
where    issues    found    generally    for    plaintiff, 

but  judgment  rendered  only  on  one   count, 

that  count  alone  reviewable,  104  C  257 
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allowance  of  costs  and  counsel  fees  is  a  judi- 
cial act  which  cannot  be  done  after  final 
judgment,  104  C  412 

judgment  is  the  determination  or  sentence  of 
the  law  pronounced  or  made  known  orally 
or  in  writing,  109  C  239 

effect  of  death  of  party  after  hearing  and  be- 
fore decision,  110  C  646 

judgment  for  costs  is  judgment  in  favor  of 
party  and  not  of  his  attorney;  attorney 
cannot  take  execution  on  judgment  against 
orders  of  client,  112  C  666 

despite  assignment  of  cause  of  action  while 
pending,  assignor  may  pursue  action  to 
judgment  in  behalf  of  assignee  and  file 
judgment  lien,  114  C  79 

■ when  lien  is   filed  and  assigned  assignee 

may  foreclose  it,  114  C  79 

to  determine  issues  litigated,  record  of  case 
may  be  searched,  114  C  101 

memorandum  of  decision  may  be  con- 
sulted, 114  C  101 

in  certain  classes  of  cases  final  judgment  may 
be  followed  by  further  judgment;  such  as, 
after  appraisal  in  condemnation  and  ap- 
praisal after  mortgage  foreclosure  for  pur- 
pose of  deficiency  judgment,   117  C  238 

when  equitv  will  relieve  against  operation  of 
judgment,  118  C  226 

•where  after  demurrer  to  application  to  con- 
demn land  was  overruled,  defendants  re- 
fused to  plead  further  and  moved  for  judg- 
ment, court  correct  in  requiring  hearing  be- 
fore arriving  at  decision,  124  C  444 

§  2.  Rendition 

—In  General 


§3.- 

if  for  plaintiff  must  be  on  plea,  default,  or  nil 
dicit,  1   R  474 

for  defendant  on  ground  that  plaintiff  asking 
equitable  relief  has  legal  remedy,  held  er- 
roneous under  Practice  Act,  49  C  443 

failure  to  specifically  decide  on  counterclaim, 
where  same  is  practically  decided,  is  no  er- 
ror, 52  C  484 

where  insufficient  allegations  are  traversed 
and  found  true,  it  does  not  follow  that 
party  making  is  entitled  to  judgment, 
though  the  issue  is  found  in  party's  favor, 
53  C  579 

method  of  carrying  out  rights  established  by 
facts  is  discretionary,  60  C  384 

ought  not  to  sacrifice  rights  of  plaintiffs 

on  facts  found,  60  C  384 

where  jurisdiction  is  by  attachment  only, 
with  no  appearance  and  no  continuance  un- 
der §  994,  Rev.  1888,  a  judgment  in  first 
term  held  erroneous,  not  void,  62  C  543 

in  a  suit  on  an  agreement,  for  rent  and  for 
specific  performance,  held  judgment  may  be 
had  for  both,  63  C  110 

though  the  amount  of  rent  due  was  be- 
low the  jurisdiction  of  the  court,  63  C  110 
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court  must  have  jurisdiction  before  it  can 
act,  72  C   519 

judgment  should  not  be  rendered  until  all 
the  issues  are  determined ;  if  not  all  de- 
termined for  one  party,  judge  should  sign 
it,  73  C  360 

judgment  file,  not  memorandum  of  decision 
or  finding  for  appeal,  shows  issues  decided, 
73  C  590,  76  C  457,  80  C  433 

announcement  of  decision  in  trial  to  court  as 
equivalent  to  verdict,  74  C  503,  82  C  386 

memorandum  of  decision  as  judgment,  76  C 
115,  82  C  377,  386 

where  judgment  cannot  be  rendered  because 
too  long  a  time  has  elapsed  since  trial, 
parties  may  set  case  down  for  trial  and 
agree  that  it  may  be  decided  on  evidence 
previously  heard,   76  C   306 

a  finding  on  appeal  is  admissible  to  show 
scope  of  a  judgment  which  is  doubtful  on 
its  face,  78  C  430 

ultimate  rights  of  parties  may  be  determined 
between  those  on  same  side  and  judgment 
given  or  affirmative  relief  granted  to  de- 
fendant, 81  C  552 

signing  of  judgment  file  by  trial  judge  is  not 
the  rendering  of  a  later  and  different  judg- 
ment from  that  described  in  the  memoran- 
dum, 81  C  563 

a  judgment  file  that  differs  from  a  memoran- 
dum of  decision  is  not  a  later  judgment; 
from  which  appeal  may  be  taken,  82  C  376 

memorandum  of  decision  is  judgment ;  prep- 
aration of  judgment  file  is  merely  clerical, 
82  C  377 

if  judgment  file  differs  from  memoran- 
dum, motion  to  correct  is  proper,  82  C  377 

order  or  judgment  of  dismissal  for  want  of 
jurisdiction  should  be  formally  entered  on 
the  record,  84  C  24 

a  special  judgment  only  allowed  when  in 
equity  and  justice  it  is  a  means  to  an  end; 
to  enforce  surety  liability  on  attachment 
bond  in  case  of  bankruptcy,  84  C  331 

a  judgment  in  rem  only  can  be  rendered 
where  property  of  nonresident  is  attached 
unless  defendant  appears,  in  which  case  it 
may  be  in  personam,  84  C  619 

judgment  not  good  if  made  up  of  court's  esti- 
mate of  cost  of  improvements  where  there 
was  no  evidence  to  support  it,  85  C  212 

a  judgment  should  be  embodied  in  a  judg- 
ment file,  88  C  142 

inspection  and  approval  as  waiving  defects  in 
judgment  file,  88  C  677 

memorandum   of  decision   is  not  a   judgment, 

89  C  413 

memorandum  of   decision   as  basis   for   judg- 
ment to  be  rendered,  89  C  413 
judgment    for    equitable    relief   after    verdict, 

90  C  626 


judgment  not  reversed  because  finding  of 
facts  for  appeal  are  less  comprehensive 
than  judgment  file,  91   C  378 

memorandum  of  decision  distinguished  from 
judgment;  is  not  a  record  of  judgment,  95 
C  171 

written  direction  of  a  judge  to  plaintiff  to 
pa}'  damages  for  land  taken  is  judgment,  95 
C  242 

special  or  limited  judgments  will  only  be 
granted  where  necessary  to  accomplish  just 
result,  101  C  26 

refused    where   sought   by   creditor   of   a 

bankrupt  as  foundation  for  suit  against 
surety  on  attachment  bond,  101   C  26 

entry  on  back  of  file  that  "bill  dismissed  with 
costs,"  evidences  a  final  disposition  ad- 
verse to  the  plaintiff,  102  C  401 

in  summary  process,  oral  judgment  that  de- 
fendant guilty  and  that  he  be  bound  over 
to  Court  of  Common  Pleas,  not  valid,  102 
C  640 

judgment  rendered  on  general  written  de- 
murrer merely  irregular;  upon  oral  de- 
murrer, is  invalid  for  want  of  jurisdiction, 
104  C  322 

memorandum  of  decision  is  but  a  direction 
to  enter  judgment  and  cannot  be  taken  as 
the  record  judgment,  109  C  45 

judgment  file  is  the  only  formal  written 
statement  which  expresses  decision  ren- 
dered, and  from  which  facts  upon  which 
judgment  rests  can  be  ascertained,  109  C 
45 

duty  of  clerk  to  draw  up  and  sign  judgment 
file ;  assistant  clerk  of  City  Court  of  New 
Haven  may  do  it,  109  C  239 

judgment  distinguished;   in  criminal  case 

latter  is  pronouncement  of  sentence,  109  C 
239 

purpose  of  clerk's  memorandums  on  back 


of  file  at  time ;  need  no  authentication  but 
will  be   presumed  accurate,   109  C  239 
— nature  of  judgment  file;  is  usually  made 
after  judgment.  109  C  239 
-is  proper  evidence  of  rendition  of  judg- 


ment and  its  terms;  promptness  in  pre- 
paring it  is  desirable  but  delay  will  not  in- 
validate it,  109  C  239 

notation  on  back  of  record  of  Town  Court 
not  part  of  judgment  file,  111  C  212 

judgment  file  should  be  drawn  in  action 
seeking  certificate  of  election,  111   C  338 

in  a  criminal  case  the  imposition  of  sentence 
is  the  judgment  of  the  court,  112  C  601 

money  judgment  cannot  be  rendered  in  ac- 
tion brought  under  statute  de  body  at- 
tachment and  execution,  114  C  53 

memorandum  of  decision  indicating  that  if 
amendment  was  filed  to  conform  to  proof 
judgment  would  thereafter  be  rendered  for 
plaintiff,  not  in  itself  final  judgment,  116  C 
314 


Judgments  §  4 

memorandum    directing    judgment    after 

amendment  is  the  judgment  of  the  court, 
116  C  314 

after  demurrer  to  special  defense  is  over- 
ruled, it  is  incumbent  on  plaintiff  to  reply, 
and  if  he  does  not,  final  judgment  should 
be  entered  against  him,  117  C  585 

procedure  of  entering  judgment  based  upon 
answers  to  interrogatories  under  proper 
circumstances  in  favor  of  party  against 
whom  general  verdict  has  been  rendered, 
119  C  630 

a  judgment  is  irregular  when  it  is  not  en- 
tered in  accordance  with  practice  and  prop- 
er course  of  proceedings,  120  C  235 

as  soon  as  judgment  is  rendered  rights  of 
parties  become  established  and  as  between 
litigants  it  is  not  necessary  that  it  should 
be  entered  of  record,  123  C  377 

judgment  dissolving  attachment  recorded  on 
land  records  not  invalidated  by  failure  of 
judge  to  certify  doings  on  application  and 
return  it  with  bond  and  other  proceedings 
to  court,  123  C  377 


-Form  and  Contents 


§  4.. 

"plea  overruled,"  is  not  a  proper  form  of 
judgment  on  plea  in  abatement,  1  R  344 

judgment  by  default,  against  nonresident; 
what  form  is  sufficient,  1  R  391 

simply  for  damages  and  costs  on  demurrer  is 
not  sufficient,  2  R  13 

proper  form  of  judgment  in  bastardy  process, 
1  C  417 

not  affected  by  erroneous  direction  as  to 
treasury  into  which  fine  is  to  be  paid,  18  C 
432 

error  by  justice   of  peace,  held  cured  by 

appeal,  39  C  561 

under  §  1108.  Rev.  1888,  it  makes  no  differ- 
ence that  defendants  have  been  described 
as  partners;  judgment  may  be  rendered 
against  part  of  them,  61  C  47 

judgment  file  stating  that  court  finds  "issue" 
for  plaintiff  held  to  mean  all  issues  tried 
to  court;  "issues"  proper  word,  66  C  242, 
67  C  74,  88  C  118 

judgment  on  partnership  claim  not  naming 
partners  is  still  one  for  them  individually, 
67  C  91 

where  damages  are  given  in  action  for  re- 
formation of  instrument,  judgment  need 
not  recite  that  they  are  by  way  of  equitable 
relief,  69  C  60 

alternative  assessment  of  damages  disregard- 
ed, 71  C  452,  72  C  617 

judgment  file,  not  finding,  is  basis  of  judg- 
ment, 72  C  624,  73  C  597.  80  C  433 

should  be  but  one ;  exception,  73  C  486 

where  judgment  is  for  defendant,  on  issues 
of  answer,  counterclaim  need  not  be  men- 
tioned, 73  C  530 
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judgment  should  distribute  money  as  justice 

demands,  74  C  11 
judgment  should  recount  all  steps  in  case,  74 

C  616 
in    eminent    domain    proceedings,    where    law 
directs  payment  of  damages,  judgment  need 
not,  75  C'239 
error  not  to  state  in  writing  all  grounds  of 
decision   on   demurrer ;   but   no  harm   done 
where    plaintiff   attempted   to   amend   com- 
plaint, 76  C  639 
executor,  who  has  voluntarily  entered  to  de- 
fend, cannot  complain  of  judgment  against 
"the  defendant,"   77   C  382 
in  final  judgment,   in  suit  construing  a  will, 
it  is  surplusage  for  judge  to  state  that  the 
court   retains   jurisdiction    for    the    purpose 
of  making  allowances  for  counsel  fees,  etc., 
82  C  195 

after  final  judgment  no  further  action  of 

a  judicial  nature  can  be  had  in  the  Superior 
Court,  82  C  189 
interlocutory  judgment   in   action  for   an  ac- 
counting may  provide  for  amount  due  from 
plaintiff  to  defendant,  82  C  424 
form  of  judgment  for   rescission  of  contract 

for  fraud,  85  C  558 

judgment   in   suit   to   construe   a   will    should 

not  contain  name  of  heirs  at  law.  86  C  610 

what    a    judgment    winding    up    corporation 

without  capital  stock  should  contain,  91   C 

537 

in  case  of  nonsuit,  should  not  find  issues  for 

defendant,  94  C  80 
jurisdictional    facts    should    appear    in    judg- 
ment in  eminent  domain,  95  C  1 
in  equity  trial,  court  held  to  have  power  to 
enter  judgment  in  favor  of  respective  lien- 
ors to  avoid  litigation,  95  C  336 
on  appeal  from  public  utilities  commission  if 
evidence  fails  to  show  rate  to  be  unreason- 
able   judgment    should    so    state,    not    that 
they  are  reasonable,  99  C  282 
inclusion  in  decision  of  issue  not  pressed  nor 

material,  is  harmless,  when,  99  C  307 
judgment     held    properly     to     provide     that 
claims    of   corporation    creditors    should    be 
paid   from   fund   held   by   another   corpora- 
tion  which  bought   it  out  to  take   care   of 
subsequent  debts  of  former,  101   C  713 
judgment    requiring   performance   of   positive 
acts,  such  as  execution  of  deeds,  should  be 
precise  and  definite,  102  C  137 
form,  in  suit  to  compel  assignment  of  patent 

rights,  102  C  169 
form  in  action  on  claim  against  estate  which 
has  been  distributed,  brought  to  secure  con- 
tribution from  those  who  received  it,  102  C 
645 
form    of    judgment    compelling    relatives    to 

support  poor  persons,  103  C  7 
decision  upon  election  petition  should  be  em- 
bodied in  judgment  file;  better  practice  not 
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to  incorporate  certificate   in  judgment,   104 
C  396 

proper  form  of  judgment  where  employer  and 
employee  under  Workmen's  Compensation 
Act  secure  verdict  against  third  partv,  104 
C  504 

in  action  for  corporate  receiver,  judgment  for 
collection  of  unpaid  stock  subscriptions 
should  run  against  the  corporation,  not  the 
subscribers,  104  C  683 

where  only  part  of  issues  found  for  prevail- 
ing party,  judgment  file  should  so  recite; 
equivalent  to  finding  that  other  issues  not 
proven,  105  C  502 

rulings  on  demurrers  and  motions  to  dismiss 
must  be  recited  in  the  judgment,  106  C  1 

judgment  should  not  recite  claims  of  parties 
or  argument  of  counsel,  106  C  411 

judgment  of  ejectment  against  vendee  in 
possession  should  be  conditioned  on  pay- 
ment for  improvements  to  which  he  is  en- 
titled, 106  C  484 

memorandum  of  conviction  in  City  Court  un- 
signed by  judge  or  clerk  inadmissible,  107 
C  156 

testimony  of  clerk  cannot  cure  irregulari- 
ties, 107  C  156 

informalities    in   nonessentials   overlooked 


but  not  absence  of  essentials,  107  C  156 

if  debt  is  found,  but  not  fraudulent  convey- 
ance or  concealment,  in  action  under  stat- 
ute, judgment  for  the  plaintiff  should  so 
recite,   108  C  93 

essentials  of  valid  judgment  contained  on 
criminal  docket,  108  C  733 

decree  subjecting  property  of  nonresident  hus- 
band under  attachment  to  payment  of  sums 
due  wife  for  past  support  and  to  sums  due 
as  periodic  pavments  in  the  future.  111  C 
124 

in  nonsupport  action  directing  property  sold, 
defendant  should  have  opportunity  to  pay, 
111  C  124 

decree  of  court  of  equity  for  support  can 
provide  that  it  shall  be  charged  on  prop- 
erty; creates  equitable  lien,  111   C  124 

inadvertent  use  of  "and"  for  "or"  disregarded, 
111  C  252 

judgment  awarding  such  costs  as  are  legally 
taxable  is  defective  in  form,  not  being  di- 
rect adjudication.   111    C  431 

judgment  fixing  boundary  line  held  sufficient- 
ly definite  to  stand,  112  C  17 

form  where  it  becomes  necessary  to  fix  new 
law  days  because  those  originally  fixed 
have  passed  pending  an  appeal.  112  C  442 

where  Supreme  Court  directs  judgment  on 
verdict,  judgment  plus  interest  from  date 
of  verdict  is  not  in  accordance  with  man- 
date, 112  C  452 

form  of  judgment  in  appeal  from  assessment 
of  benefits  and  damages,  114  C  483 


should  not  give  money  damages   against 

municipality,   114  C  483 

in  suit  brought  against  person  in  individual 
capacity,  judgment  cannot  be  entered 
against  him  as  trustee,   116  C   160 

damages  awarded  on  count  based  on  indorse- 
ment of  note  and  on  count  based  on  fraud 
in  its  sale,  with  provision  that  payment  on 
either  count  would  reduce  amount  due  on 
other,  116  C  420 

where  incumbrancer  entitled  to  money 
wrongfully  paid  by  city  to  property  owner, 
judgment  should  provide  recovery  from 
owner,  but  if  execution  returned  unsatis- 
fied, that  he  may  recover  from  city,  116  C 
608 

nothing  in  charter  of  Hartford  which  makes 
inapplicable  conclusion  in  Bishop  v.  Meri- 
den  that  judgment  on  appeal  from  ap- 
praisal or  assessment  should  not  award 
money  damages  and  court  should  not  fix 
amount  of  interest,  117  C  87 

implied   in   charter  that  judge  can   issue 

execution    for   costs ;    hence    any   judgment 
for   money    damages    would   be   unenforce- 
able,  117 'C  87 
-moreover,   in   appeal  from   assessment  of 


benefits  only,  judge   would  not  be  in  posi- 
tion to   offset   benefits   against   damages   as 
provided   in   charter,   117   C  88 
-and    in    appeal    involving    both    damages 


and  benefits,  he  could  not  pre-empt  right 
of  city,  given  by  charter,  to  determine 
whether  there  should  be  offset  or  not,  117 
C  88 

judgment  in  action  for  accounting  is,  if  issue 
is  pending  raising  right  of  plaintiff  to  have 
it,  that  there  be  an  accounting,   120  C  184 

where  case  was  tried  as  one  of  assump- 
sit on  open  account,  and  it  appeared  that 
all  money  received  was  properly  expended, 
claim  of  plaintiff,  made  for  first  time  on 
appeal,  that  judgment  of  accounting  should 
have  been  rendered,  was  without  merit,  120 
C  184 

that  defendant  restore  proposed  street  to  con- 
dition it  was  in  when  plaintiff  acquired 
abutting  property,  construed,  120  C  517 

right  to  and  form  of  judgment  against  board 
of  fire  commissioners  and  its  members  in 
mandamus  to  compel  payment  of  pension, 
120  C  614 

judgment  allowing  account  of  administratrix 
who  has  been  removed  and  who  has  paid 
claims  of  certain  creditors,  122  C  77 

should  be  final  as  to  allowing  account  ex- 
cept as  regards  duty  of  administratrix  to 
account  further  for  any  sum  she  may  ulti- 
mately be  liable  to  restore,  122  C  77 

judgment  should  not  provide  that  if  alimony 
not  paid  attachment  for  contempt  be  issued, 
125  C  91 
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such  contempt  proceedings   would  be  for 

failure  to  obey  decree  and  they  could  not 
be  brought  until  such  failure  occurred,  125 
C  91 

court  should  have  embodied  in  judgment  con- 
clusion that  civil  service  classification 
which  provided  for  "police  sergeants"  but 
not  "detective  sergeants"  did  not  abolish 
latter  office,  125  C  344 

proper  decree  where  transfer  by  decedent  was 
void  as  attempted  testamentary  disposition 
was  that  conveyances  be  cancelled  so  as  to 
leave  title  in  decedent,  127  C  161 

cancellation  of  void  assignments  of  mort- 
gages, 127  C  161 

judgment  in  appeal  from  compensation 
awarded  by  highway  commissioner  for  tak- 
ing land  should  merely  have  determined 
amount  of  damages  for  the  taking;  should 
not  be  awarded  against  commissioner,  127 
C   464 

form  of  judgment  on  appeal  from  assessment 
of  damages  for  taking  land  filed  by  high- 
way commissioner,  129  C  116 

§  5.  Finding  of  Facts 

facts  found  must  justify  the  decree,  1  R  207, 
23  C  83 

judgment  itself  as  a  sufficient  finding  and 
application  of  law  to  facts  reported  to  sus- 
tain decree,  29  C  589 

inferences  of  law  from  the  facts  need  not  be 
expressly  set  forth,  29  C  589 

proceeding  by  mandamus  is  action  at  law 
within  statute  de  finding  by  judge  where 
no  jury,  41   C   134 

judgment  rendered  without  complying  with 
statute  de  keeping  of  record  by  court  is  er- 
roneous, 47  C  581 

decree  not  erroneous  by  insertion  of  immate- 
rial facts,  47  C  588 

extrinsic  evidence  may  be  received  to  prove 
that  matter  within  issue  raised  in  prior 
action  between  same  parties  was  raised  and 
decided  in  such  action,  when  the  fact  does 
not  appear  by  the  unaided  record,  66  C 
248 

not    rendered    inadmissible    by    statutory 

provision  de  facts  appearing  on  record,  66 
C  248 

on  request  judge  required  to  state  in  special 
finding  facts  adjudicated  by  him  in  reach- 
ing ultimate  conclusion,  69  C  575 

duty  of  judge  to  find  facts  on  which  judg- 
ment is  based,  70  C  500 

facts  on  which  judgment  based  must  be  found 
and  incorporated  in  record  when  judgment 
rendered  or  during  that  term,  72  C  610 

for  thereafter  court  ceases  to  have  ju- 
risdiction of  case,  72  C  610 

relation  between  special  finding  and  finding 
for  appeal,  72  C  612,  73  C  681 
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request  to  specially  set  forth  facts  to  precede 
judgment,  and  motion  to  find  the  facts  to 
follow  judgment,  73  C  680 

use  of  request  and  motion  not  good  prac- 
tice, 73  C  680 

motion  to  find  the  facts  naturally  follows  the 
judgment,  73  C  685 

judgment  file  which  contains  no  finding  of 
the  facts  in  issue  is  defective,  74  C  121 

memorandum  of  decision  not  a  special  find- 
ing, 80  C  434,  88  C  141 

judgment  must  show  material  facts  in  issue 
and  whether  it  is  the  true  voice  of  the  law 
upon  them,  83  C  110 

judgment  file  consists  of  three  parts:  court's 
jurisdiction,  issues  presented,  their  determi- 
nation and  adjudication,  83  C  110 

if  all  issues  essential  to  support  decree  not 
found,  decree  is  erroneous,  83  C  110 

as  where  issue  submitted  to  jury  by  in- 
terrogatories but  no  adjudication  made, 
and  those  submitted  are  insufficient,  83  C 
110 

decree  erroneous  if  it  is  justified  only  by  an 
issue  not  covered  by  interrogatories  or 
judgment  file,  83  C  110 

finding  of  facts  for  purpose  of  an  appeal 
should  not  be  incorporated  in  judgment 
file;  if  incorporated,  is  conclusive,  87  C 
32,  608 

finding  of  "issue"  for  plaintiff  includes  all 
facts  necessary  for  judgment,  87  C  474 

sufficient  to  state  that  all  the  issues  are  found 
for  one  party,  87  C  617 

if    issues    not    all    found    for    one    party, 

special  finding,  showing  facts  material  to 
judgment,  should  be  made,  if  requested;  to 
be  made  part  of  the  record,  87  C  617 

issues  found  for  plaintiff  or  defendant  means 
all  issues,  88  C  119,  91  C  378,  92  C  293 

finding  of  facts  should  include  only  facts  nec- 
essary to  judgment,  88  C  123 

when  finding  of  "issues"  for  one  party  in- 
cluded claim  not  necessarily  pressed  and 
not  essential,  Supreme  Court  disregarded 
it,  99  C  312 

the    judgment    should    recite    the    facts    upon 

which  it  is  predicated,  99  C  718 
special   finding  of  facts,  103  C  41 

failure    to    make    out    not    regularly    as- 
signable error,  103  C  41 
-but   right  to  it  may  be  enforced,   103   C 


41 


-should  contain  only  ultimate  facts,  103  C 


45 

purpose  of  statute  requiring  trial  court  to 
cause  facts  on  which  final  judgment  rests 
to  appear  of  record  is  to  show  facts  deter- 
mined, 109  C  45 

and  to  present  question  whether  judg- 
ment is  correct  on  them,  109  C  45 
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whether  finding  of  all  issues  for  plaintiff  in- 
cludes fact  pleaded  in  reply,  quaere,  111  C 
301 

special  finding  under  statute  as  part  of  judg- 
ment cannot  be  filed  after  term  any  more 
than  judgment  could  otherwise  be  modified, 
112  C  439 

judgment  file  finding  "the  issues"  for  defend- 
ant means  all  essential  issues,  116  C  700 

memorandum  of  decision  may  be  resorted  to 
for  purpose  of  interpreting  judgment  find- 
ings, 118  C  163 

from    which    it    appeared    that   complaint 

was  treated  as  counting  on  conversion,  118 
C  163 

finding  in  judgment  file  of  issues  on  count  of 
fraudulent  conveyance  for  defendant  P  was 
sufficient  finding  of  all  relevant  issues  in 
her  favor,  120  C  247 

had    plaintiff   desired    special    finding   on 

any   particular   issue  he   should   have  made 
motion  for  it,  120  C  247    . 

judgment  finding  issues  for  plaintiffs  in  appeal 
from  probate  interpreted  to  mean  that  all 
material  allegations  put  in  issue  by  rea- 
sons of  appeal  were  found  for  them,  123  C 
424 

purpose  of  special  finding  is  to  place  on  rec- 
ord material  facts  on  which  judgment  is 
based ;  other  matters  have  no  place  in  it 
and  can  be  presented  only  by  finding  made 
for  purpose  of  appeal,  125  C  616 

§  6.  Persons    Entitled   and    Subject  to 

Judgment 

judgment  to  be  entered  for  both,  if  in  favor 
of  one  of  two  joint  defendants,  2  D  272 

though  other  make  default,  3  D  307 

statute  authorizing  recovery  where  case  is 
proved  against  part  only  of  defendants,  ap- 
plicable to  one  or  more  partners  sued  as  a 
firm,  25  C  392 

may  recover  against  part  of  defendants  in 
action  of  assumpsit  where  promise  is  de- 
clared on  as  joint  promise  of  all,  28  C  359 

statute  de  judgment  against  some,  and  not 
against  others,   construed,  28  C  359 

plaintiff  must  withdraw  action  against  one 
defendant  and  take  judgment  against  the 
other,  where  a  several  liability  only  exists 
against  one  defendant  not  served  with 
process,  31  C  217 

against  one  only  of  joint  trespassers  where 
the  other  was  a  minor  and  no  guardian  ad 
litem  was  appointed,  held  no  error,  43  C 
227 

where  cause  of  action  sustained  against  a 
part  only  of  defendants  judgment  to  be  ren- 
dered against  them  alone,  45  C  101,  61  C 
48 

only  one  bill  of  costs  allowed  to  those  of  sev- 
eral defendants  in  whose  favor  judgment 
rendered,  45  C  101 
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under  statute,  it  is  immaterial  that  de- 
fendants have  been  described  as  partners; 
judgment  may  be  rendered  against  part  of 
them,  61  C  47 

joint  judgment  for  several,  unequal  bene- 
ficiaries in  misappropriated  trust  fund,  up- 
held, 65  C  544 

judgment  against  several  persons  in  an  ac- 
tion of  tort  is  severable,  as  well  as  joint, 
67  C  255,  73  C  428,  79  C  417 

statute  providing  for  judgment  against  one 
only  of  several  defendants  is  permissive,  68 
C  496 

where  two  or  more  defendants  unite  upon  the 
same  ground  of  defense  they  must  stand  or 
fall  together,   75   C  350 

final  judgment  may  be  joint  as  to  some  and 
several  as  to  others,  78  C  604 

judgment  against  tort  feasors  sued  jointly 
may  go  against  any  or  all,  83  C  27 

where  joint  suit  brought,  judgment  runs 
against  both  jointly;  one  cannot  set  up 
agreement  with  the  other  limiting  liability, 
87  C  157 

in  action  of  assault  and  battery  brought 
against  two  jointly,  judgment  should  be 
against  the  two  jointly,  89  C  238 

may  be  rendered  against  one  of  two  defend- 
ants sued  jointly  and  in  favor  of  the  other, 
99  C  640 

where  voluntary  association  engaged  in  busi- 
ness for  profit,  members  are  liable  as  part- 
ners and  joint  judgment  against  them  is 
justified,  119  C  681 

where  certain  members  of  voluntary  as- 
sociation discharge  obligation  and  seek  con- 
tribution from  other  members,  judgment 
should  be  against  defendants  severally  for 
amount  each  is  liable  to  contribute,  119  C 
681 

liability  of  trustees  of  corporation  in  dissolu- 
tion for  breach  of  duty  is  joint  and  several 
and  judgment  will  lie  against  one  or  all, 
121  C  77 

where  rights  of  town  and  school  district  sep- 
arate and  several,  judgment  should  not  be 
joint  but  should  state  amount  due  each  with 
interest,  123  C  549 
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for  costs  on  withdrawal  is  regarded  as  ren- 
dered at  time  of  withdrawal,  48  C  301 

justice  may  render  judgment  later  than  re- 
turn hour,  57  C  270 

judgment  entered  up  on  memorandum,  filed 
at  term  subsequent  to  that  in  which  case 
was  tried,  valid,  74  C  23 

rendition  of  judgment  at  term  after  one  suc- 
ceeding to  that  in  which  case  was  tried, 
erroneous  but  not  void ;  consent  of  parties, 
76  C  303,  86  C  552,  97  C  562 

when  it  is  rendered;  judgment  file  should  be 
of  that  date,  76  C  454,  82  C  387 


where  plaintiff  dies  after  hearing,  judgment 
may  be  given  nunc  pro  tunc,  79  C  686 

a  judgment  is  rendered  when  judge  officially 
gives  decision,  82  C  387,  88  C  142 

judgment  rendered  after  term  or  session  fol- 
lowing, erroneous  unless  consented  to,  86  C 
552 

date  in  judgment  file  conclusively  presumed 
to  be  date  of  judgment,  90  C  553 

date  of  judgment  on  a  motion  is  day  judge 
delivers  to  the  clerk  written  motion  in- 
dorsed with  his  decision,  93  C  251 

date  of,  presumed  to  be  date  of  notice  to 
counsel  if  date  of  filing  is  not  stated,  93  C 
252 

continuing'  trial  and  rendering  judgment  after 
term,  97  C  554 

litigant  going  on  with  trial  after  begin- 
ning of  new  term,  after  objection  made  and 
overruled,  has  not  waived  objection,  97  C 
554 

judgment  file  whenever  prepared  relates  back 
to  time  of  judgment,  102  C  137 

that    is,    time    of    filing   memorandum    of 

decision,   102  C  138 
-if  two  do   not  materially  differ  no  basis 


for  claim  that  file  represents  distinct  later 
judgment,  102  C  138 
-hence  signing  by  judge  after  he  has  left 


office  of  no  consequence,  102  C  138 

judgment  ordinarily  deemed  rendered  as  of 
date  of  filing  memorandum  of  decision,  106 
C  468 

in  Superior  Court  judge  may  render  judg- 
ment at  any  time  before  close  of  term  suc- 
ceeding that  when  case  tried,  107  C  380 

delay  in  preparation  of  judgment  file,  while 
a  breach  of  duty,  does  not  invalidate  it,  109 
C  240 

court  may  render  judgment  nunc  pro  tunc  as 
of  day  previous  to  death  of  party,  110  C 
648 

if  this  not  done  because  of  ignorance  of 

death  judgment  may  be  amended  when  this 
is  learned,  110  C  649 

judgment  rendered  after  end  of  term  or  ses- 
sion next  succeeding  trial  is  irregular  but 
not  void,  112  C  152 

if  no   timely  advantage  is  taken,   it  will 

be  assumed  parties  consented  to  it,  112  C 
152 

judgments  nunc  pro  tunc  may  be  entered 
when,  112  C  452 

where   verdict   has   been   erroneously    set 

aside,  it  may  be  entered  after  appeal,  to 
take  care  of  interest,  112  C  452 

but    execution    would    run    from    date   of 


actual  entry  of  judgment,  112  C  454 
judgment  rendered  after  time  fixed  by  statute 

is  not  void  but  only  erroneous   and  defect 

may  be  waived,  115  C  619 
judgment  should  not  be  entered  on  complaint 

amended    after    trial    until    ten    days    after 
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amendment ;  should  not  be  directed  to  en- 
ter forthwith  on  filing  of  amendment,  116 
C  314 

after  period  has  expired  and  no  further 

pleading  or  request  to  present  further  evi- 
dence has  been  filed  court  may  enter  judg- 
ment on  amended  pleading,  116  C  314 

■ but  action  in  so  doing  is  open  to  attack 

on   ground    of   abuse   of   discretion,    116   C 
314 
-otherwise    court   ma}-   cite    parties    in    to 


submit  further  evidence  or  order  a  retrial, 
116  C  314 

judgment  rendered  after  close  of  session  next 
following  that  at  which  trial  commenced, 
erroneous  unless  there  are  circumstances 
amounting  to  waiver  of  irregularity  or  con- 
sent of  both  parties  express  or  implied,  117 
C  639 

history  of  laws  de  terms  and  sessions  re- 
viewed,   117  C  639 

failure  of   party   to   object,   at  or   before 

expiration  of  next  session,  to  further  con- 
sideration of  case  and  to  rendition  of  judg- 
ment thereafter  not  sufficient,   117  C  639 
-and  mere  request  for  time  to  appeal  from 


judgment  does  not  imply  assent  to  belated 
entry  thereof,  117  C  646 

agreement,  express  or  implied,  by  parties  or 
attorneys  that  judgment  may  be  rendered 
at  later  term,  equivalent  to  consent  that 
court,  for  purpose  of  rendering  such  judg- 
ment, may  consider  evidence  heard  at  pre- 
vious term,  (dis.)   117  C  650 

such  consent  may  be   implied  from   con- 
duct,  or   from  silence  until   judgment   ren- 
dered,  (dis.)    117  C  650 
-such  as,  in  instant  case,  by  filing  claims 


and  description  of  land  at  next  session  in 
compliance  with  court's  request,  (dis.)  117 
C  650 

statute  de  rendition  of  judgment  before  close 
of  "term  or  session"  next  following  trial 
of  case,  construed  to  mean  before  close  of 
next  term  or  session,  whichever  may  be 
longer,  (dis.)   117  C  652 

judge  cannot  render  judgment  upon  evidence 
heard  by  him,  where  subsequent  term  to 
that  when  case  was  heard  has  expired,  118 
C  418 

§  8.  Conformity  to  Pleadings 

§  9.  In  General 

must  directlv  answer  the  issue,  1  R  313,  466, 
521,  542,  2  R  68 

whether  of  law  or  of  fact,  1   R  435 

and  must  answer  every  issue,  1   R  163. 

174,  200 

judgment  erroneous  where  declaration  ad- 
judged insufficient  by  court  without  an- 
swering an  issue  of  fact  closed  to  the  court, 
5  D  47 
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judgment  for  sum  greater  than  demanded  is 
error,  4  C  309 

facts  found  but  not  averred,  to  have  no 
weight  in  judgment,  45   C  241 

judgment  based  on  facts  not  involved  in 
pleadings  is  erroneous,  51  C  432,  57  C  514, 
67  C  372 

not  affected  by  improper  averments  if  others 
are  sufficient  to  support  it,  60  C  380 

judgment  must  conform  to  facts  alleged,  64  C 
394,  483.  65  C  213.  72  C  186,  574.  607.  73 
C  524.  74  C  46.  75  C  455.  605,  76  C  695, 
77  C  33S.  79  C  457.  81  C  403,  91  C  301 

judgment  not  within  pleadings  may  be  re- 
versed on  appeal,  though  no  objection 
made  to  evidence.  67  C  372 

judgment  must  follow  proof  of  facts  alleged, 
whatever  claims  parties  make,  68  C  470 

party  cannot  allege  one  set  of  facts  and  re- 
cover on  another,  69  C  392,  646 

findinsr  outside  of  issues  cannot  support  judg- 
ment. 71  C  77.  742.  90  C  618.  91  C  26 

fact  found,  not  objected  to,  though  defectively 
pleaded  mav  serve  to  support  judgment, 
(dis.)    72  C   186 

only  such  acts  of  negligence  as  are  charged  in 
complaint  can  avail.  72  C  398 

judgment  file  should  be  construed  to  harmo- 
nize with  pleadings,  73  C  590 

judgment  for  substantial  damages  cannot  be 
based  on  failure  of  duty  not  alleged  though 
case  is  heard  in  damages  after  default.  74 
C  46,  75  C  76,  77  C  358 

where  judgment  runs  against  two  parties, 
named  in  writ,  where  only  one  is  named  in 
complaint,  judgment  is  void  in  toto,  75  C 
605 

judgment  erroneous,  not  void,  where  it  ex- 
ceeds praver  but  is  in  jurisdiction  of  court, 
76  C  229" 

no  affirmative  judgment  for  defendant  who 
merely  denies.  76  C  292.  695 

in  determining  sufficiency  of  complaint  to  sup- 
port judgment,  interlocutory  rulings  disre- 
garded, 76  C  464 

matters  not  in  issue  cannot  affect  disposition 
of  case,  76  C  695 

cause  of  action  must  be  alleged  as  well  as 
proved.  80  C  154 

under  allegation  of  certain  acts  of  negligence, 
additional  acts  may  be  proved,  especially  if 
no  objection  made,  without  destroying  right 
of  recovery.  81  C  423 

defective  allegations,  not  demurred  to,  may  be 
aided  by  finding,  82  C  567 

plaintiff  cannot  have  advantage  of  negligent 
act  not  pleaded,  82  C  665 

proof  of  other  facts  than  those  alleged,  when 
permissible.  82  C  665.  85  C  557 

recoverv  rests  on  and  is  limited  bv  facts  al- 
legedi  83  C  59 

facts  found  but  not  raised  by  issue  are  not 
subject  of  judgment,  83  C  107 


all  implications  and  presumptions  aid  allega- 
tions of  complaint  after  judgment  is  ren- 
dered on  it,  83  C  671 

if  court  finds  a  cause  of  action,  though  de- 
fectively stated,  and  no  one  is  misled,  court 
should  see  that  the  cause  of  action  proven 
was  put  in  judgment,  and  allow  an  amend- 
ment if  necessary,  83  C  672 

if  case  is  remanded  with  direction  as  to  judg- 
ment, error  to  go  beyond  questions  pleaded 
and  decided,  84  C  216 

where  a  court's  statement  was  without  the  is- 
sue, it  formed  no  part  of  the  judgment,  85  C 
50 

a  judgment  is  coextensive  only  with  the  issue 
and  conclusive  only  as  to  matters  necessar- 
ily included  in  issue,  85  C  50 

allegations  of  complaint  aided  by  allegations 
of  defense,  and  judgment  sustained,  87  C 
634 

defendant  who  inspects  and  approves  form  of 
judgment  waives  right  to  complain  that  it 
does  not  conform  to  claims  for  relief,  88  C 
677 

Superior  Court  cannot  render  judgment  in 
excess  of  ad  damnum,  but  may  allow 
amendment  to  meet  situation,  89  C  255 

judgment  cannot  exceed  the  claims  even  by 
addition  of  interest;  case  transferred  from 
Common  Pleas  Court,  89  C  255 

facts  found,  but  not  averred,  are  not  basis  of 
a  judgment,  91  C  26 

finding  of  a  fact  not  alleged,  of  no  signifi- 
cance, if  it  does  not  enter  into  the  decision, 
93  C  545 

whether  judgment  including  special  damages, 
not  alleged,  but  evidence  of  which  is  admit- 
ted, is  erroneous,  quaere,  94  C  481 

as  to  judgment  upon  matter  not  within  issues 
being  void,  96  C  211 

facts  not  alleged  not  basis  of  recovery,  96  C 
395 

but  facts  alleged  in  any  part  of  pleadings 

will  always  afford  a  basis  for  judgment  for 
one  party  or  the  other,  96  C  395 

plaintiff  need  not  prove  all  he  alleges  if  he 
proves  enough  to  support  action,  102  C  96 

referee's  report  need  not  find  facts  liter- 
ally as  alleged  if  it  fairly  shows  essentials 
of  cause  of  action,  102  C  96 

where  complaint  based  on  negligence,  re- 
covery can  be  had  on  no  other  ground,  104 
C  283 

jurisdictional  defect  unless  point  decided  is 
within  the  issues  raised  by  the  pleadings, 
104  C  322 

claim  that  pleadings  do  not  support  judgment, 
how  to  be  raised,  104  C  366 

judgment  must  conform  to  facts  alleged  as 
well  as  to  facts  proved,  104  C  389 

though  complaint  is  too  general  to  sustain 
attack  on  that  ground  yet  if  it  lays  basis  to 
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prove  cause  of  action  relied  on,  judgment 
is  sufficiently  supported,  106  C  41 

complaint  must  be  sufficient  to  support  judg- 
ment, 106  C  287 

general  prayer  for  equitable  relief  will  sup- 
port any  decree  consistent  with  facts  al- 
leged and  proved,  if  adverse  party  not  sur- 
prised or  prejudiced,  106  C  411 

judgment  cannot  be  based  upon  facts  not 
within  the  issues  raised  by  the  pleadings, 
106  C  468 

issues  not  raised  by  pleadings  cannot  be  ad- 
judicated; judgment  must  be  supported  by 
allegations  of  complaint,  107  C  124 

one  cannot  allege  one  cause  of  action  and  re- 
cover upon  another,  107  C  156 

judgment  may  be  rendered  upon  any  cause 
of  action  which  comes  properly  within  the 
allegations  of  the  complaint,  107  C  207 

judgment  based  on  facts  not  in  issue  is  er- 
roneous; failure  to  demur  or  object  to  evi- 
dence does  not  cure  error,  107  C  484 

judgment  based  on  facts  found  but  not  within 
the  issues  raised  by  pleadings  is  erroneous, 
110  C  208 

but  one  who  has  procured  it  cannot  com- 
plain, as  where  judgment  gave  relief  to  de- 
fendant which  he  did  not  demand  in  his 
pleadings,  110  C  208 

judgment  cannot  be  supported  by  allegations 
of  motion  to  cite  in  additional  parties,  110 
C  668 

failure  to  demur  does  not  justify  judgment 
upon  issue  not  within  pleadings,  111  C  40 

facts  found  but  not  averred  cannot  be  made 
basis  of  recovery,  120  C  184 

even  though   court  admitted   evidence   on 

subject  which  was  not  pleaded,  no  judgment 
could  be  founded  on  it,  120  C  184 

judgment  for  defendant  upon  pleadings  not 
justified  when,  on  facts  which  might  be 
proven  under  pleadings,  plaintiff  might 
show  himself  entitled  to  recover,  120  C  250 

judgment  cannot  be  founded  on  a  finding  of 
facts  not  in  issue,  although  it  may  have  been 
shown  in  evidence  to  which  no  proper  ob- 
jection was  taken,  121  C  654,  122  C  201 

rule  requiring  that  judgment  should  conform 
to  pleadings  distinct  from  that  which  re- 
quires act  known  by  agent  to  be  so  pleaded, 
124  C  500 

in  action  of  account,  as  in  any  other,  judg- 
ment cannot  ordinarily  rest  upon  determi- 
nation of  issues  not  fairly  within  pleadings, 
128  C  121 

but  matter  alleged  as  basis  for  account- 
ing may  be  so  interwoven  with  matters  not 
alleged  that  latter  must  be  taken  into  con- 
sideration for  a  full  accounting,  128  C  121 

ultimate  basis  for  rule  is  that  as  to  issues  not 
alleged,  adversary  has  never  been  properly 
brought  before  court  and  hence  court  lacks 
jurisdiction,  128  C  121 
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but    this    lack    of    jurisdiction    may    be 

waived  and  parties  by  consent  may  enlarge 
scope  of  litigation  to  include  issues  not 
raised  by  pleadings,  128  C  121 

§  10.  Particular  Cases 

averments  held  to  justify  decree  ordering  sale 

of  patents,  60  C  381 
in  action  on  bond,  conditioned  on  performance 
of  duty  and  accounting,  judgment  for  mis- 
appropriation  of   money    may   be    sustained 
on  latter  condition,  if  demand  is  proved,  66 
C  58 
under    complaint    for    goods    sold    by    agent, 
held  that  judgment  may  be  based  on  estop- 
pel in  pais,  66  C  156 
where  facts  in  complaint  set  forth  breach  of 
contract,   treating   action   as   one   of   trover 
in  demurrer  and  in  arresting  body  of  de- 
fendant   does    not    preclude    plaintiff    from 
claiming  judgment,  68  C  459 
recovery    of    reasonable    value    under    allega- 
tion of  agreed  price,  70  C  51,  72  C  167 
where   value   of   article  converted   is   alleged, 
judgment  may  exceed  that  value,  74  C  132 
attorney    cannot    recover    in    action    of   book 
debt  for  services  never  entered  in  his  books, 
78  C  645 
judgment  for  money  "had  and  received"  not 
possible    on   count   for    "work   and   labor," 
78  C  670 
agency  of  one  of  two  defendants  for  the  other 

cannot  be  found,  if  not  alleged,  79  C  127 
in  action  for  negligence  of  city  in  permitting 
stoppage  of  sewer,  no  recovery  can  be  had 
of  expense  incurred  by  plaintiff  in  opening 
sewer  at  request  of  city,  80  C  663 
allegation  of  conversion  will  not  support  re- 
covery for  negligence  in  care  of  article,  81 
C  403 
charge  which   permits   recovery  for   overpay- 
ments   under     counterclaim    for     defective 
condition  of  goods  is  erroneous,  81   C  479 
a  complaint  based   on   withdrawal   of   corpo- 
rate funds  not  adapted  to  recovery  on  basis 
that  firm  had  benefit  of  funds,  82  C  559 
in    divorce,    that   judgment    does    not   comply 
with   prayer,    is   of   no   consequence,    83    C 
479 
there  can  be  no  judgment  to  enforce  personal 
liability  of  corporation  officers  unless  it  is 
alleged",  85  C  215 
where  sale  is  alleged  and  proved,  court  can- 
not find  a  loan,  85  C  215 
facts    showing    fraud    must    be    alleged    and 

judgment  based  on  them,  85  C  557 
where  the  negligence  alleged   is   maintenance 
of  sidewalk  in  good  condition,  no  recovery 
on  basis  of  contractual  duty  as  to  sewers, 
85  C  689 
pleading    based    on     negligence    in     blasting 
rocks    no    basis    for    recovery    aside    from 
negligence,  86  C  292 
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date  held  immaterial ;  recovery  had  for  dam- 
ages before  alleged  date,  86  C  597 

in  action  on  lateral  support,  an  injunction 
may  be  granted  against  surface  water,  90  C 
112 

deficiency  judgment  on  foreclosure ;  prior  in- 
cumbrances on  property  reducing  value 
disregarded,   if  not   pleaded,   90   C  618 

judgment  lies  only  on  grounds  alleged;  com- 
plaint for  negligence,  91   C  301 

error  to  pass   on   negligence   in  permitting  a  , 
barge  to  get  adrift  where  complaint  alleged 
negligence    in    permitting    barge    to    injure 
cottage,  95  C  486 

where  in  accounting  defendant  claims  debt 
sued  on  to  have  been  paid  by  absolute 
deed,  but  court  finds  deed  was  really  se- 
curity for  a  loan,  no  basis  for  judgment 
that  he  recover  unpaid  balance  of  loan,  96 
C  212 

in  action  for  false  imprisonment,  judgment 
finding  a  justification  not  presented  by  is- 
sues raised,  is  erroneous,  97  C  696 

where  complaint  seeks  property  on  ground 
that  it  was  bought  with  contributions  made 
for  specific  purpose,  recovery  cannot  be 
based  on  finding  of  contribution  for  another 
purpose,  98  C  217 

judgment  must  correspond  with  issues; 
where  complaint  alleged  contract  price  to 
be  $3700  proof  that  it  is  more  would  not 
permit  judgment  greater  than  that  sum,  98 
C  240 
real  owner  of  land  not  entitled  to  recover 
possession  in  action  of  trespass  against  him 
for  forcible  entry  where  title  is  not  pleaded, 

99  C  122 

where  plaintiff  claims  in  a  judgment  relief 
based  on  ownership  in  fee  of  land  under 
artificial  pond,  it  could  not  recover  on 
basis  of  interference  with  its  flowage  right 
over  same  land,  100  0466 

under  general  prayer  for  equitable  relief 
brought  by  judgment  creditors  to  set  aside 
conveyance  as  fraudulent,  court  can  direct 
application  of  property  to  payment  of  debt, 

100  C  712 

not  necessary  to  prove  all  fraudulent  repre- 
sentations alleged;  sufficient  if  fraud  is 
proved  as  to  any,  103  C  390 

finding  of  liability  of  several  defendants  as 
partners  sustained  though  they  are  not 
called  partners  in  complaint,  103  C  437 

where  complaint  relies  on  private  right  of 
way.  relief  cannot  be  had  on  basis  of  inter- 
ference with  rights  in  highway,  104  C  389 

where  plaintiff  relied  on  breach  of  resulting 
trust  but  complaint  failed  to  state  essen- 
tial facts  judgment  could  not  stand,  106  C 
288 

recovery  for  money  loaned  not  proper  under 
complaint  to  cancel  deed  for  fraud,  107  C 
124 


complaint  for  negligent  injury  to  personal 
property  will  not  support  recovery  for  con- 
version, 107  C  156 

where  evidence  as  to  acts  of  cruelty  within 
general  allegations  of  complaint  for  divorce 
is  admitted  without  objection  but  acts  are 
not  specially  enumerated  in  complaint  or 
bill  of  facts,  irregularity  is  waived,  107  C 
484 

judgment  for  city  on  issue  of  governmental 
immunity  supported  by  general  denial  of 
acts  of  negligence  alleged,  108  C  622 

complaint  framed  to  recover  on  failure  to 
perform  enforceable  contract  will  not  sup- 
port recovery  of  deposit  made  on  unen- 
forceable one,  108  C  685 

where  complaint  claimed  dissolution  of  ex- 
isting partnership  and  court  found  it  never 
came  into  existence,  judgment  for  plaintiff 
for  damages  and  dissolution  of  partnership 
erroneous  as  matter  of  law,  109  C  581 

complaint  not  distinguishing  between  negli- 
gence and  statutory  liability  for  defect  in 
highway,  where  no  attempt  made  to  have 
it  clarified,  will  support  judgment  for  latter, 
110  C  68 

complaint  that  automobile  was  operated 
"wantonly,  recklessly  and  negligently" 
held  sufficient  after  verdict  to  support  re- 
covery for  wanton  misconduct,   110  C   108 

one  cannot  sue  for  services  under  contract 
and  recover  damages  for  its  breach,  110  C 
582 

judgment  based  on  fraudulent  conveyance 
cannot  be  sustained  where  no  basis  in 
pleadings,   111   C  38 

cannot  be  based  on  latent  defect  in  heating 
apparatus,  where  not  pleaded,  111  C  528 

cannot  be  based  on  one  or  the  other  of  two 
possible  causes  of  a  fire  when  one  not 
pleaded,  111  C  528 

plaintiff's  allegations  are  the  measure  of  his 
right  of  recovery,  114  C  195 

where  negligence  was  alleged  to  be  that 

of  defendant's  servant  in  coming  out  of  en- 
trance of  building  with  ladder  in  his  hand, 
and  proof  was  that  he  was  proceeding  to- 
ward entrance  and  swung  ladder  around, 
judgment  set  aside,  114  C  195 

judgment  held  to  have  been  based  on  issues 
raised  by  amended  complaint  and  original 
general  denial  and  plea  of  payment  which 
still  stood  as  defendant's  answer,  116  C 
314 

complaint  held  to  sufficiently  allege  specific 
acts  of  defendants  conspiring  to  cheat  and 
defraud  plaintiff  to  his  damage  to  warrant 
judgment,  116  C  381 

in  pauper  action  where  allegations  of  settle- 
ment were  negatived  by  facts,  no  basis  for 
judgment,  116  C  539 

■ but  where  by  tacit  consent  of  court  and 

counsel    complaint    was    interpreted    to    in- 
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elude  question  of  whether  liability  attaches 
on  any  ground,  it  was  so  treated  on  appeal, 
116  C  539 

judgment  holding  water  rates  fixed  by  public 
utilities  commission  unreasonable  erroneous, 
as  reasonableness  was  not  in  issue  at  the 
trial,  118  C  389 

injunction  to  restore  strip  of  land  to  condi- 
tion it  was  in  when  plaintiff  bought  land 
abutting  it  held  not  germane  to  prayers 
for  relief  which  called  for  removal  of  ob- 
structions,  120  C  517 

judgment  predicated  on  rescission  of  contract 
not  supported  by  pleadings,   121   C  237 

in  suit  for  damages  under  separation  agree- 
ment, judgment  should  not  have  included 
provision  cancelling  subsequent  modifying 
agreement,  since  this  was  not  asked  for 
specifically  in  complaint,   121   C  281 

facts  found  but  not  averred  cannot  be  made 
basis  for  recovery,  121  C  651 

as  answer   and  counterclaim   were  based 

solely  on  breach  of  warranty  and  claim  for 
rescission,  court  in  error  in  rendering  judg- 
ment for  defendant  on  theory  of  partial 
failure  of  consideration,   121   C  651 

burden  on  plaintiff  trustee  which  instituted 
proceeding  for  construction  of  will  to  see 
to  it  that  facts  essential  to  determining 
whether  stock  dividends  should  be  added  to 
principal  or  treated  as  income  are  presented, 
121  C  682 

essential  facts  not  having  been  presented 

to  it,  court  was  in  error  in  adjudicating  is- 
sue, 121  C  682 

if  other  grounds  invalidating  grand  list  than 
those  stated  in  complaint  were  established, 
no  judgment  could  properly  have  been 
based  upon  them,  122  C  220 

court's  use  of  the  word  "trap"  in  its  con- 
clusion, whereas  complaint  did  not  allege 
concealed  dangerous  condition  known  to 
lessor,  not  variance,  123  C  386 

where  complaint  alleged  conversion  of 
pledged  stock,  recovery  upon  basis  that 
certain  stock  was  not  so  pledged  not  proper, 

124  C  201 

under  complaint  alleging  that  defendant  neg- 
ligently left  tricycle  in  aisle  of  store,  judg- 
ment based  on  finding  that  defendant  was 
negligent  in  storing  tricycle  under  counter 
close  to  aisle  so  as  to  create  danger  to 
passersby,  cannot  be  sustained,  124  C  300 

question  of  whether  E  had  lost  right  to  sell 
liquor,  where  ordinance  prohibited  two  per- 
mittees within  fifteen  hundred  yards,  nec- 
essarily involved  determining  whether  A 
was  entitled  to  certificate ;  court  should 
have  decided  this  question  though  no  alle- 
gation  that    E   had   applied   for   certificate, 

125  C  267 
-complaint    and    answer    afforded    ample 


basis  for  adjudication,   125   C  271 
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court  not  warranted  in  including  provisions 
assuming  control  of  partnership  property 
or  sale  of  it  by  surviving  partner,  etc.,  at 
least  without  stipulation  of  parties,  125  C 
663 

judgment  against  K  not  a  departure  from 
complaint  which  set  up  note  signed  by  K 
Co.  where  K  was  entity  described  in  sig- 
nature, 126  C  555 

allegations  must  support  judgment,  127  C  31 

complaint  held  to  support  judgment  ap- 
pointing receiver  of  corporation,   127  C  26 

where  defendant  consented  to  and  actively 
participated  in  inclusion  in  accounting  of 
all  transactions,  he  had  no  right,  when  ac- 
ceptance of  auditor's  report  came  before 
court,  to  claim  that  report  went  beyond  is- 
sues made  by  pleadings,  128  C  121 

it  was  not  fatal  variance  to  give  judgment 
based  on  implied  contract  where  cross- 
complaint  alleged  express  agreement  that 
property  should  be  community  property, 
128  C  628 

cross-complaint    was    essentially    one    for 

an  accounting  and  variance  not  a  matter 
"essential  to  the  charge  or  claim,"  128  C 
628 

§  11.  Effect,  Validity  and  Conclusiveness 

—In  General 


§  12. 

successive  torts  covering  part  of  same  time 
embraced  by  first  suit,  barred,  2  R  323 

judgment  on  writ  illegally  served  by  indif- 
ferent person,  is  void,  6  C  130 

conclusive  while  unreversed,  6  C  264,  8  C 
514,  16  C  127,  576,  26  C  208 

applies    to    probate    decrees    while    unre- 
versed, 1  D  170,  3  D  318,  38  C  271 
-and   cannot   be    collaterally   attacked   ex- 


cept for  fraud,  39  C  524 
-applies  to  doings  of  authorities  in  laying 


out  streets,  and  in  assessing  damages   and 

benefits,  39  C  471 
not   invalid    for   want    of   citation,    if    decree 

shows  appearance  of  all  parties,  6  C  508 
not    affected    by    invalidity    of    bond,    where 

none  is  required,  8  C  112 
judgment    merges    only   the    cause   of    action 

on  which  it  is  founded,  10  C  478 
record   of   judgment   is   not   conclusive   as   to 

withdrawal,  when,  14  C  175 

invalid  against  creditors,  for  the  part  found- 
ed on  contingent  liability,   15  C  504 

if  divisible,  and  bad  in  part,  it  is  valid  as  to 
the  remainder,  18  C  443 

judgment  rendered  upon  writ  of  error  is  a 
final  judgment,  24  C  387 

judgment  in  trespass  de  bonis  transfers  title 
to  defendant,  24  C  490 

court  must  have  had  jurisdiction  over  parties, 
subject-matter  and  process,  26  C  273 
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every  presumption  is  in  favor  of  court  of 
general  jurisdiction,  26  C  273 

aliter,  of  court  of  limited  and  inferior  ju- 
risdiction, 26  C  273,  30  C  190 

this  rule  is  one  of  policy,  30  C  190 


that  conveyance  was  "honestly  made"  and 
not  to  defraud  creditors,  is  not  conclusive 
as  to  being  in  fraud  of  insolvent  law,  35  C 
456 

■ collection   of   judgment   obtained   on  that 

ground,  enjoined,  35  C  456 

town  held  not  bound  by  award,  where  sub- 
mission to  arbitration  was  informal  and  ir- 
regular, 54  C  34 

decision  of  railroad  commissioners  de  grade 
crossings,  unappealed  from,  is  a  judgment, 
59  C  402 

changing  mere  computation  never  impairs  ef- 
fect of,  60  C  327 

judgment  in  replevin  determines  immediate 
right   to  possession,  69   C   447 

action  for  malicious  attachment  of  plaintiff's 
goods  not  barred  by  former  judgment  for 
plaintiff  in  action  of  replevin  against  at- 
taching officer  alone,  70  C  333 

entry  of  final  judgment  on  demurrer  waives 
other  issues,  73  C  740 

conclusiveness  of  judgment  as  to  note  in 
foreclosure  proceedings,  not  affected  by  ir- 
regularities in  foreclosure  sale,  74  C  247 

judgment  of  discontinuance  ends  jurisdiction, 
77  C  19 

judgment  for  damage  from  continuing  nui- 
sance no  bar  to  later  action  for  damage  ac- 
cruing since  bringing  of  former  action,  80 
C  179 

issues  cannot  be  adjudicated  where  persons 
affected  are  not  parties  to  action,  81  C 
442 

judgment  ends  jurisdiction  of  Superior 
Court ;  cannot  retain  case  to  make  allow- 
ances for  counsel  fees,  etc.,  in  suit  to  con- 
strue will,  82  C  189 

clause    attempting    to    retain    case    after 

judgment  is  surplusage,  82  C  195 

until    corrected    judgment    file    is    conclusive, 

82  C  377 

judgment  recovered  for  one  instalment  is 
not  a  bar  to  recover  a  later  instalment,  83 
C  31 

judgment  for  cutting  trees  after  a  certain  date 
no  bar  to  action  pending  for  cutting  trees 
before  that  date,  83  C  311 

judgment  construing  will  twenty-five  years 
ago  under  which  rights  are  vested,  not  dis- 
turbed;   mere    obiter    may   be    disregarded, 

83  C  369 

discharge  in  bankruptcy  does  not  prevent  a 
special  or  limited  judgment,  84  C  331 

plaintiff  is  not  always  entitled  to  it  as  a 

matter  of  course,  84  C  331 


judgment  in  foreclosure  of  no  avail  to  one 
who  had  no  interest  in  subject  matter,  85  C 
429 

where  a  final  judgment  rendered,  erroneous 
subsequent  proceedings  are  a  nullity,  85  C 
573 

death  of  a  defendant  after  final  judgment 
does  not  abate  action  or  the  attachment 
lien,  85  C  573 

bankruptcy  may  be  pleaded  in  bar  of  further 
prosecution  of  a  claim  but  it  does  not  pre- 
vent a  special  judgment,  if  necessary,  to 
hold  a  surety,  86  C  234 

severable  error  does  not  vitiate  judgment,  87 
C  253 

judgment  finding  issues  for  the  plaintiff 
establishes  material  allegations  of  the  com- 
plaint, 87  C  474 

an  award  by  arbitration  is  conclusive,  87  C 
678 

judgment  against  maker  of  note  does  not  ipso 
facto  discharge  indorser,  89  C  100 

judgment  rendered  in  partition  sale  of  land 
devised  in  a  will  is  in  rem  and  obligatory 
on  nonresident,  nonappearing  defendant 
served  by  publication,  89  C  215 

former  judgment  to  recover  installment  of 
wages,  not  a  bar  to  subsequent  action  to  get 
damages  for  breach  of  contract,  90  C  694, 
92  C  341 

character  of  judgment  of  divorce  a  mensa  et 
thoro,  91  C  608 

judgment  of  a  creditor  whose  attachment  is 
dissolved  by  bankruptcy  restricted  to  prop- 
erty attached,  92  C  11 

recital  in  judgment  file  is  conclusive  in  ab- 
sence of  anything  to  show  error,  93  C  116 

denial  of  application  for  extension  of  time  to 
present  a  claim  that  has  been  presented  and 
allowed  unknown  to  applicant,  is  no  bar  to 
court's  ordering  it  paid,  93  C  165 

judgment  on  a  claim  after  a  receiver  is  ap- 
pointed is  binding,  93  C   194 

judgment  in  interpleader,  that  one  party  had 
no  claim,  does  not  establish  claim  of  the 
other,  93  C  308 

former  judgment  is  no  bar  to  an  action  for 
breach  of  contract  of  indemnity,  if  no 
breach  had  occurred  when  judgment  was 
rendered,  93  C  413 

little  similarity  between  compensation  award 
and  a  judgment  at  law,  94  C  618 

if  court  had  no  jurisdiction,  its  judgment  is 
erroneous,  95  C  311 

effect  of  judgment  secured  in  this  State  against 
nonresident,    96    C    265 

injunction   to   protect   property   rights   in 

fraternal  order  domiciled  out  of  State,  96  C 

m  265 

judgment  in  summary  process  proceeding  not 
a  bar  in  a  case  of  specific  performance,  96 
C  644 
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effect  of  judgment  of  default  for  want  of  ap- 
pearance, 97  C  123 

petitioner  for  habeas  corpus  bound  by  any 
judgment  which  would  bind  prisoner,  100 
C504 

recitals  of  judgment  file  until  corrected  im- 
port verity;  are  conclusive,  101  C  416 

right  of  mortgagee  to  pursue  actions  for  fore- 
closure and  on  note  together  or  successively 
until  debt  is  satisfied,  102  C  645 

that  deficiency  judgment  and  appointment 

of  appraisers  was  sought  in  foreclosure  does 
not  create  bar  as  regards  indorser  on  note, 
where  failure  to  appoint  appraisers  was  due 
to  application  being  too  late,  not  on  mer- 
its, 102  C  645 

first    judgment    merely    determined    that 

necessary  statutory  steps  for  deficiency 
judgment  had  not  been  taken,  102  C  648 

if  judgment  supported  by  finding,  it  must 
stand,  though  prevailing  party  enabled  there- 
by to  perpetrate  fraud  in  another  court,  103 
C  413 

plaintiff  described  as  "agent"  in  judgment  and 
some  of  the  pleadings  and  not  in  others ; 
held  description  in  judgment  conclusive,  103 
C  491 

judgment  against  A  and  B ;  held  judgment 
as  against  A  not  affected  by  reversal  as 
against  B  on  latter's  appeal,  104  C  107 

if  determination  of  scope  of  former  judgment 
does  not  involve  facts  outside  the  record 
and  independent  relief  based  thereon,  a  mo- 
tion is  proper  procedure;  otherwise  inde- 
pendent action  should  be  brought,  104  C  322 

judgment  on  directed  verdict  is  final  and  con- 
clusive,  104  C  447 

judgment  as  of  nonsuit  is  not  final  and  con- 
clusive,  104  C  447 

judgment  sustaining  revocation  of  doctor's  li- 
cense is,  in  effect,  in  rem,  establishing  his 
status,  108  C  45 

judgment  by  consent  ordinarily  conclusive, 
110  C  208 

decree  of  Probate  Court  after  notice  and  hear- 
ing not  rendered  void  because  of  death  of 
party  affected  before  it  was  entered,  110  C 
646 

Probate  Court  has  no  power  to  set  aside  a 
final  decree  after  notice  and  hearing,  110  C 
646 

order  confirming  judicial  sale  cures  all  de- 
fects and  irregularities,  111  C  605 

compensation  award  final  only  as  regards 
right  of  review;  is  not  "final  judgment"  un- 
til end  of  period  or  until  compensation  is 
commuted  to  definite  sum,  112  C  370 

judgment  in  criminal  case  finding  accused 
guilty  as  charged  in  information,  incorpo- 
rates information,   113  C  343 

where  it  charged  crime  committed  in  Con- 
necticut, this  is  conclusively  established,  113 
C  339 
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judgment  dismissing  petition  for  mandamus 
because  proper  procedure  was  by  appeal  not 
conclusive  of  rights  on  appeal,  113  C  568 

judgment  purporting  to  vest  legal  title  in  a 
voluntary  association  without  capacity  to 
hold  it,  is  ineffective,  113  C  696 

fraudulent  conveyance;  judgment  that  property 
did  not  belong  to  J  alone  did  not  import 
that  he  had  no  interest  in  it,  114  C  98 

where  no  claim  of  contributory  negligence 
was  made  at  trial  and  judgment  on  all  is- 
sues was  for  plaintiff,  finding  of  due  care 
unnecessary,  114  C  726 

judgment  of  Supreme  Court  that  there  was  no 
error  precludes  later  claim  of  error  which 
might  have  been  presented  in  the  appeal, 
114  C  730 

though  recital  in  record  of  jurisdictional  fact 
is  in  general  conclusive,  yet  it  is  not  so 
where  other  portions  of  record  show  fact 
to  be  otherwise,  117  C  39 

distinction  between  effect  of  judgment  in  ac- 
tion to  quiet  title  by  removal  of  building 
restrictions  or  for  declaratory  judgment 
and  one  to  enforce  them  by  injunction,  117 
C  186 

efficacy  of  judgment  entirely  destroyed  by  de- 
cision of  Supreme  Court  setting  it  aside, 
117  C  504 

judgment  for  conversion  in  favor  of  both 
plaintiffs  imported  that  joint  ownership  ex- 
isted at  time  of  conversion,  118  C  163 

passing  of  decree  is,  ipso  facto,  a  finding  of 
fact  in  favor  of  plaintiff  upon  some  or  all 
the  allegations  of  the  bill,  118  C  178 

final  decree  adjusting  and  closing  adminis- 
tration account  is  final  judgment,  122  C  77 

as  should  be  decree  closing  account  of  ad- 
ministrator who  is  removed,  except  as  re- 
gards his  ultimate  liability  to  restore,  where 
he  has  paid  claims  of  certain  creditors,  122 
C  77 

zoning  board  of  appeals  not  concluded  by  its 
first  decision  denying  certificate  for  location 
of  gasoline  station,  where  matter  sent  back 
to  it  for  irregularity  in  proceedings,  128  C 
355 

if  bailee  of  article  recovers  its  full  value  from 
person  who  converted  it,  latter  can  plead 
judgment  in  bar  of  action  by  owner  for 
its  value,  129  C  389 

§  13.  Res  Adjudicata 

§  13(1).  General  Principles 
prior  decree  finding  immaterial  fact  is  no  evi- 
dence of  that  fact,  3  D  138 
to  constitute  estoppel,  the  precise  point  must 
have  been  in  issue  and  decided,  and  must 
appear  from  the  record  itself,  4  C  276,  7  C 
377,  8  C  268.  419,  12  C  366,  14  C  61,  36  C 
116,  41  C  322 

can  be  applied  only  to  instances  of  special 

pleading,  44  C  427 
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judgment  is  conclusive  in  another  suit  be- 
tween same  parties  of  facts  which  were  in 
issue ;  but  facts  found  not  necessary  to  up- 
hold it  are  not  conclusive,  8  C  268,  419 

judgment  of  court  of  special  jurisdiction,  is 
binding  as  to  same  subject  on  all  other 
courts,  16  C  127 

applies  to  decrees  of  foreign  courts,  16  C 

127 


but  party  must  aver  and  prove  jurisdic- 
tional facts,  26  C  273 

though  inadequate,  is  a  bar  to  further  re- 
covery, if  second  action  is  essentially  the 
same,  though  claims  now  urged  were  not 
made  before,   17  C  420 

former  judgment  may  be  pleaded  in  bar  or 
given  in  evidence  under  general  issue,  18  C 
92 

conclusive  effect  is  the  same,  whether  ren- 
dered by  a  court  of  limited  or  general  ju- 
risdiction, 18  C  92 

unless  want  of  jurisdiction  appear  on  rec- 
ord, 30  C  190 
-aliter  of  a  foreign  court  of  limited  juris- 


diction, 30  C  190 

verdict  in  criminal  case  is  not  evidence  in 
civil  suit,  25  C  180 

judgment  for  part  of  entire  claim  is  a  bar 
to  suit  for  another  part  of  same  claim,  31  C 
332,  47  C  323 

rule  inflexibly  maintained,  47  C  323 

conclusive  only  on  points  included  in  the  is- 
sue, 31  C  417 

notice  filed  with  general  issue  puts  nothing  in 
issue,  34  C  49,  44  C  424 

of  court  of  limited  jurisdiction  is  not  con- 
clusive as  to  jurisdictional  facts,  35  C  351, 
48  C  165 

as  a  judgment  by  Probate  Court  that  in- 
testate lived  out  of  State,  35  C  351 
-aliter,    of    court    of    general    jurisdiction, 


unless  want  of  jurisdiction  is  apparent,  48  C 
173,  62  C  554 

finding  on  reservation  is  not  a  part  of  the 
record,  36  C  116 

not  conclusive  if  subsequent  statute  changes 
legal  aspect,  36  C  116 

on  general  issue,  on  common  counts ;  prima 
facie  includes  all  claims  which  could  have 
been   made,  41   C  322 

particular  demand  may  be  shown  not  to 

have  been  included,  41   C  322 

on  award  is  not  conclusive  as  to  proper  con- 
duct of  arbitrators,  47  C  34 

several  payments  due  on  one  agreement  con- 
stitute only  one  entire  demand,  47  C  323 

former  judgments  are  conclusive  as  to  all 
other  suits  involving  the  same  questions  of 
controversy,  though  including  other  sub- 
ject-matter, 59  C  102 

judgment  rendered  in  trial  court  on  advice  of 
Supreme  Court  determines  issues  concluded, 
not  opinion  of  latter  court,  65  C  116 


where  answer  is  not  of  record,  presumed  to 
be  general  denial,  and  to  present  issues  ap- 
parently litigated,  65  C  116 

briefs  of  counsel  to  show  scope  of  judgment,  65 
C  124 

nonsuit  does  not  create  estoppel,  66  C  209 

extrinsic  evidence  consistent  with  record  may 
be  received  to  prove  that  matter  within  is- 
sue in  prior  suit  was  contested  and  decided, 
if  such  fact  does  not  appear  from  record 
itself,  66  C  242 

immaterial   that  one  cause  was  equitable 

while  other  was  action  at  law,  66  C  242 

of  the  principle  of  res  adjudicata  in  general, 
67  C  118,  127,  68  C  55,  70  C  706,  77  C  209, 
284,  78  C  208,  91  C  354 

judgment  in  equity  refusing  relief  because 
there  is  legal  remedy  does  not  bar  statutory 
action  for  same  relief,  68  C  274 

opinion  of  Supreme  Court  may  be  read  to 
determine  if  matter  res  adjudicata,  68  C 
274 

extrinsic  evidence  to  determine  question  of  res 
adjudicata,  68  C  400,  79  C  671 

where  claim  is  indivisible,  judgment  for  part 
bars  action  for  rest,  68  C  458 

civil  judgment  not  bar  to  criminal  prosecu- 
tion for  same  act,  69  C  212 

effect  of,   as  evidence;   criminal   sentence  not 

admissible  in  civil  suit  for  same  matter,  69 

C  215 
finding  of  facts  to  show  what  facts  subject  of 

adjudication,  70  C  295,  72  C  447,  78  C  430 
judgment  on  demurrer  as  a  bar ;  where  it  goes 

to  merits  of  action ;  negligence,  71  C  479 

facts,  necessary  to  show  that  issues  are  con- 
cluded by  judgment,  must  be  pleaded,  72  C 
86 

judgment  for  nominal  damages  in  hearing  in 
default  treated  as  judgment  for  defendant; 
estoppel  thereby,  72  C  386 

no  bar  to  proceedings  by  plaintiff  to  have 

judgment  upon  demurrer,  sustained  in  pre- 
vious action  for  same  cause,  reversed,  72  C 
388 

where  judgment  is  opened,  all  judgments  de- 
pendent thereon  cease  to  bar,  73  C  412,  75 
C  393 

where  issues  are  joined  in  equity  and  law  and 
equity  issues  are  tried  and  are  conclusive, 
objeclion  to  attempt  to  have  trial  of  issues 
of  law  to  the  jury,  how  made,  73  C  486 

conclusiveness   of   decree   of  court   sitting   in 

equity,  73  C  491 
judgment  that  action  is  prematurely  brought 

is  no  bar  to  action  at  proper  time,  74  C 

456 
so  where  new  facts  furnish  new  basis  of 

action,  77  C  284,  80  C  179 

official  stenographer's  notes  of  charge  of  court 
may  be  used  to  show  issues  determined  by 
judgment,  74  C  568 
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what  facts  concluded  by  judgment;  defenses 
which  should  have  been  made,  76  C  322,  80 
C  419 

real   transaction ;   alternative   claims   both 

concluded,  71  C  708,  78  C  208 

matter  not  barred  unless  it  could  have  been 

made  subject  to  judgment,  66  C  500 

distinction  between  civil  and  criminal  law  as 
to  scope  of  issues  concluded  by  verdict,  77 
C  203 

dismissal  of  action,  because  barred  by  stat- 
ute, creates  no  estoppel  as  to  action  begun 
in  time,  discontinued,  and  thereafter  re- 
stored to  docket,  77  C  281 

facts  in  finding  made  for  appeal,  not  adjudi- 
cated facts  binding  on  parties  in  subse- 
quent litigation,  78  C  430 

ruling  on  demurrer  in  suit  afterwards  with- 
drawn creates  no  estoppel,  79  C  493 

testimony  of  judge  to  show  what  issues  deter- 
mined, 79  C  670 

judgment  is  not  a  bar  to  any  question  on 
which  a  recovery  could  not  be  had  there- 
in, 83  C  31 

to  be  a  bar,  it  must  appear  of  record  that 
precise  point  was  in  issue  and  decided,  83  C 
34 

when  a  judgment  in  a  former  suit  is  conclusive 
in  a  second  one  on  the  same  cause  of  ac- 
tion; when  it  is  not  conclusive,  83  C  634 

judgment  is  conclusive  as  to  all  matters  nec- 
essarily involved  and  included  in  the  issue, 
85  C  50 

judgment  on  merits  is  a  bar  to  any  further  ac- 
tions even  if  erroneous ;  it  is  in  force  until 
set  aside,  85  C  271 

judgment  on  plea  in  abatement  may  be  final,  85 
C271 

that    two    actions    were    brought    on    exactly 

similar  assignments  does  not  prove  causes 

of  action  to  be  same,  85  C  271 
record   on   appeal   in   former   action   covering 

same  field  of  controversy  can  be  received  in 

evidence,  86  C  579 

former  judgment  is  conclusive  when  the  con- 
sideration and  decision  of  the  matters  in  lat- 
er action  were  essential  in  former  one,  88 
C  118 

judgment  for  part  of  an  entire  demand,  bar 
to  action  for  rest  of  it,  90  C  695 

all  facts  material  and  in  litigation  are  deter- 
mined by  the  judgment  and  cannot  be  liti- 
gated again,  91  C  354 

where  pleadings  in  two  actions  show  causes 
of  action  are  different,  there  is  no  occasion 
to  admit  the  evidence  offered  in  the  first 
to  show  causes  of  action  the  same,  92  C 
342 

former  judgment  no  bar  if  issues  and  parties 
are  not  the  same,  93  C  413 
-this  must  be  shown  by  those  relying  on 


former  judgment,  93  C  413 
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erasure  from  docket  not  judgment  on  merits 
creating  estoppel,  98  C  228 

when  suits  are  identical  former  judgment  is 
bar,  104  C  585 

when  suits  are  not  identical,  former  judg- 
ment may  be  bar  as  to  fact  or  issue  neces- 
sarilv  involved  or  actuallv  adjudicated,  104 
C  .: 

doctrine  of  res  adjudicata  based  on  public  pol- 
.  .  104  C  595 

one  judge  not  bound  by  earlier  ruling  of  an- 
other judge  in  same  case,  105  C  595,  106 
C  475 

judgment  in  criminal  case  not  ordinarily  ad- 
missible in  civil  action  to  prove  facts  em- 
bodied in  it,  108  C  573 

judgment  conclusive  where  actions  are  iden- 
tical or  raise  incidental  issues  or  some  is- 
sue is  necessarily  involved  in  both  and 
those  issues  are  determined  by  a  court  of 
competent  jurisdiction,   110  C  432 

reason  and  policy  of  doctrine  of  res  adjudi- 
cata. 110  C  -   : 

matter  put  in  issue  by  pleadings  is  not  con- 
cluded where  actuallv  not  litigated,  110  C 
437 

judgment  for  defendant  because  action  prema- 
ture not  estoppel  in  action  after  right  has 
matured,  110  C  564 

plea  of  res  adjudicata  not  properly  raised  by 
motion  to  erase  for  want  of  jurisdiction,  111 
C  663 

judgment  in  original  proceeding  does  not  pre- 
vent petition  for  new  trial  under  statute, 
112  C  586 

judgment  in  action  does  not  create  estoppel 
as  against  petition  for  new  trial,  114  C 
737 

upon  what  issues  judgment  is  conclusive,  115 
C  41 

statement  in  opinion  of  Supreme  Court  does 
not  make  fact  an  adjudicated  one  not  open 
to  attack  upon  new  trial,  115  C  120 

judgment  between  same  parties  upon  same 
cause  of  action  is  conclusive  as  to  every 
question  which  was  or  might  have  been  de- 
termined,   115    C    - 

judgment  is  conclusive  as  to  every  question 
which  was  or  might  have  been  presented 
and  determined  in  the  action,  117  C  230 

original  judgment  cannot  be  pleaded  in  bar 
to  petition  for  new  trial.  119  C  220 

estoppel  by  judgment  as  defense  should  be 
specially  pleaded.   119  C  253 

condition  precedent  to  application  of  doctrine 
of  res  adjudicata  is  existence  of  judgment. 
125  C  206 

where  judge  gave  reason  in  memorandum 

of  decision  for  restoring  case  to  docket,  but 
record  disclosed  no  judgment,  doctrine  did 
not  apply.  125  C  206 

judgment  in  former  action  between  same  par- 
upon    same    cause    is    conclusive    upon 
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parties    to    subsequent    action    as    to   every 

question    which    was    or    might    have    been 

determined,  126  C  214 
applicable   to    mandamus   actions,    126   C 

218 
estoppel  by  judgment  does  not  include  issue 

which  was  not,  and  could  not  be,  litigated 

in  preceding  action,  126  C  349 
doctrine  of  res   adjudicata   rests   upon  public 

polio-  and  where  issues  litigated  it  forbids 

their  relitigation  in  any  further  proceedings 

between  parties,   128  C  7 

under  certain  circumstances  decree  of  Probate 
Court  acting  within  its  jurisdiction  would 
be  res  adjudicata.  though  court  is  one  of 
limited  jurisdiction.    129  C  70 

§  13(2).  Particular  Cases 

no  bar  to  ejectment  that  title  was  determined 

for  defendant  in  trespass.  K  395 
on   replevin,   bond   adjudged   void   is   no  bar 

to  action  for  taking,  1  D  13 
judgment    in   book    debt    on    plea   setting    up 

unter  indebtedness,  conclusive,  3  D  257 
in  book  debt  is  conclusive  as  to  all  charges 

on  book  at  date  of  writ,  4  C  365 

former  judgment  in  which  the  right  in  con- 
troversy is  settled  is  admissible,  though  the 
cause  of  action  and  object  is  different,  5  C 
550 

judgment  in  forcible  entry  and  detainer  is  ad- 
missible to  show  possession  in  action  of 
assault  and  battery,  18  C  91 

on  demurrer  in  trespass  is  conclusive  as  to 
possession  in  forcible  entrv  and  detainer, 
23  C  512 

for  plaintiff  on  general  issue  in  trespass,  is 
evidence  only  of  possession.  25  C  321 

evidence  onlv  of  facts  necessary  to  up- 
hold it.  25  C  321 

finding  of  facts  on  dismissal  of  bill  because 
of  legal  remedy  is  conclusive,  30  C  425 

removal  of  pauper :  recovery ;  no  recovery  for 
pauper's  continuance  in  town,   31   C   332 

judgment  for  defendant  in  action  of  fraud  is 
no  bar  to  an  action  of  debt  on  judgment, 
though  both  judgments  related  to  same  sub- 
ject matter,  36  C  102 

as  the  first  judgment  may  have  been  ren- 
dered for  defendant  merely  because  plain- 
tiff failed  to  prove  fraud,  and  not  because 
there  was  no  debt,  36  C  102 

of  Probate  Court  settling  executor's  account 
is  not  conclusive  as  to  liability.  36  C   186 

while     unreversed     is     conclusive     as     to 

amount  remaining  for  distribution,  36  C  186 

judgment  for  balance  claimed  on  set-off  after 
nonsuit  of  plaintiff,  is  no  bar  to  action  by 
plaintiff  on  original  claim,  43  C  61 

dismissal  of  prior  petition  is  no  bar  to  an- 
other, for  dissolution  of  joint  stock  com- 
pany. 47  C  167 


evidence  is  not  limited  to  the  facts  oc- 
curring since,  47  C  167 

of  justice  in  suit  for  rent  is  a  bar  to  suit  in 
higher  court,  embracing  same  claim,  47  C 
323 

whether  decree  based  upon  advice  as  to  con- 
struction of  a  will  is  an  estoppel,  quaere,  47 
C  350 

judgment  in  summary  process  is  conclusive 
evidence  that  defendant  then  held  as  plain- 
tiff's tenant,  48  C  22 

conclusive  as  to  possession  up  to  bound- 
ary line,  48  C  22 

judgment  in  trespass  where  title  is  not  in 
issue  does  not  estop  in  suit  de  title,  52  C  21 

estoppel  by  judgment  establishing  wharf  line, 
65  C  116 

assessment  of  benefits  and  damages  by  compe- 
tent authority  did  not  create  estoppel,  68  C 
401 

decision  on  application  for  layout  of  high- 
ways as  creating  estoppel,  69  C  40 

divorce  decree  on  ground  of  adultery  not  evi- 
dence in  prosecution  against  husband  for 
nonsupport,  69  C  214 

judgment  for  return  of  property  upon  with- 
drawal of  replevin  does  not  involve  adjudi- 
cation of  title  of  property,  70  C  605 

decision  against  allegation  of  mistake  in  ex- 
ecution of  deed  no  estoppel  to  claim  that 
acts  subsequent  to  execution  prevent  party 
from  taking  advantage  of  deed,  70  C  295 

in  one  action  issue  was  as  to  mistake  of 
boundaries  in  deed,  in  another,  as  to  estop- 
pel from  permitting  use  of  land;  question 
as  to  claim  of  land  by  grantor  to  knowl- 
edge of  grantee  concluded  in  former,  70  C 
295 

decision  of  Superior  Court  on  appeal  from 
railroad  commissioners  as  creating  bar,  70 
C  320 

from  order  of  city  council,  71  C  48 

from  Probate  Court,  as  to  construction  of 

will,  71   C  122 

in  one  action  to  set  deeds  aside  plaintiff 
claimed  never  to  have  executed  or  deliv- 
ered them,  in  another,  that  they  were  with- 
out consideration;  judgment  in  former  held 
bar  as  to  latter,  70  C  700 

judgment  in  action  to  restrain  city  from  di- 
verting sewage  from  stream  not  bar  to  ac- 
tion to  prevent  it  from  taking  water  re- 
turned to  stream  in  form  of  sewage,  70  C 
729 

value  of  interest  in  partnership  which  had 
been  attached  was  not  determined  in  replev- 
in suit,  71  C  698 

judgment  against  claim  of  right  of  way  not 
conclusive  in  action  to  reform  deed  to  in- 
clude such  way,  72  C  195 

plaintiff  brought  one  action  and  lost;  brought 
second  and  secured  only  nominal  damages, 
on  ground  that  first  was  a  bar;  appealed 
from  first,  and  secured  new  trial ;  on  new 
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trial,  judgment  in  second  action  no  bar,  73 
C  412 

former  judgment  for  landowner  in  action  for 
damages  caused  by  same  acts  for  which  ap- 
praisers are  directed  to  assess  damages,  is 
admissible  before  appraisers  and  conclusive, 
75  C  238 

conclusiveness  of  condemnation  proceedings 
as  to  validity  of  law  under  which  they  are 
taken,  75  C  319 

denial  of  mandamus  as  bar,  76  C  174 

refusal  to  permit  cross-complaint  to  be  filed 
at  late  stage  of  proceedings  creates  no  es- 
toppel as  to  its  allegations,  76  C  322 

overruling  demurrer  based  on  ground  that 
contract  is  invalid  no  bar  where  other  facts 
affecting  decision  later  appear,  77  C  507 

finding  as  to  incompetency  of  one  to  manage 
his  own  affairs,  not  conclusive  as  to  testa- 
mentary capacity  twelve  years  before,  78  C 
430 

assessment  of  damages  in  condemnation  does 
not  bar  claim  that  certain  land  was  not  in- 
cluded in  proceedings,  79  C  606 

report  of  commissioners  on  insolvent  estate 
does  not  create  estoppel,  80  C  419 

two  actions  for  expulsion  held  the  same 
though  based  on  different  grounds ;  res  ad- 
judicata,  82  C   146 

recovery  on  one  installment  not  a  bar  to  re- 
covery on  subsequently  defaulted  pay- 
ments, 83  C  31 

former  judgment  acquitting  one  of  receiving 
stolen  goods  is  a  bar  to  a  later  action  for 
theft,  83  C  286 

judgment  for  damages  on  basis  of  permanent 
taking  of  land  precludes  future  action  for 
further  damages,  83  C  411 

where  a  town  illegally  seizes  land,  a  judg- 
ment against  town,  accepted  by  landowner, 
is  a  bar  against  any  further  claims  by  him, 

83  C  411 

judgment  for  alimony  in  divorce  no  bar  to 
action  for  debt  due  wife  at  time,  83  C  635 

judgment  in  tort  may  include  all  damages 
reasonably  to  be  expected ;  damages  arising 
later  barred.  84  C  117 

if   trespass    is   repeated,   new   action   lies, 

84  C  117 

judgment  for  damages  from  bite  of  a  dog  is 
a  bar  though   subsequent   injuries   develop, 

84  C  117 

judgment  dismissing  action  brought  by  as- 
signee on  ground  that  he  is  not  a  bona  fide 
holder  is  on  the  merits,  85  C  271 

judgment  in  ejectment  of  A  against  B  not 
conclusive  as  to  boundary  line  in  action  of 
A  against  C  for  negligence  in  surveying  it, 

85  C  337 

■ admissible  on  question  of  damage,  85   C 

337 
judgment   as   to   partition   of   property   is    in 

rem ;  confined  to  specific  piece  of  property 

sold,  89  C  215 

1229 


§13(2)  Judgments 

-does  not  estop  one  from  asserting  inval- 


idity of  devise  or  title  to  another  piece  of 
property,  89  C  215 

judgment  in  rem  on  partition  sale  of  real  es- 
tate devised  estops  all  heirs  at  law  who 
joined  as  plaintiffs  and  alleged  validity  of 
devise,  89  C  215 

effect  of  judgment  against  city  for  defect  in 
sidewalk,  in  action  by  city  against  abutting 
owner,  91  C  254 

rule   is   that   party   is   bound,    if   he   had 

notice  of  action,  as  to  facts  necessarily  ad- 
judicated, 91  C  258 

plaintiff's  acquittal  on  charge  of  intoxication 
not  admissible  to  prove  his  nonintoxication 
in  action  for  malicious  prosecution,  97  C 
695 

question  of  intoxication  still  open,  triable 

de  novo,  97  C  695 

verdict  for  defendant  for  $1  on  counterclaim 
makes  questions  of  damages  res  adjudicata, 
101  C  416 

may  be  pleaded  in  bar  in  subsequent  ac- 
tion by  defendant  on  replevin  bond,  101  C 
416 

finding  in  one  case  as  to  width  of  defendant's 
land  not  conclusive  on  issue  as  to  boundary 
in  another  where  in  first  court  expressly 
found  boundary  uncertain,   102  C   52 

judgment  for  defendant  in  bastardy  action 
held  bar  to  maintenance  of  action  by  father 
for  seduction,  104  C  585 

judgment  in  former  action,  that  defendant 
should  have  an  opportunity  to  litigate  his 
claim  to  an  equitable  lien,  held  not  to  estab- 
lish existence  of  lien,  105  C  80 

judgment  against  taxpayer  upon  his  appeal 
from  board  of  relief,  held  conclusive 
against  him  in  action  to  collect  taxes,  106 
C  220 

where  summary  process  brought  to  evict  ten- 
ants for  failure  to  pay  rent  after  fire,  judg- 
ment held  res  adjudicata  upon  issue  that 
fire  rendered  premises  untenantable  and  so 
tenant  not  bound  to  pay  rent,  107  C  459 

ruling  of  compensation  commissioner  denying 
compensation  for  permanent  injury  not  ad- 
missible in  action  against  person  causing 
injury,   107  C  568 

when  appeal  from  revocation  of  doctor's  li- 
cense has  been  dismissed,  he  cannot  reliti- 
gate  same  matter  in  prosecution  for  prac- 
ticing without  license,  108  C  45 

where  at  time  one  action  was  brought  use  of 
land  given  for  church  had  not  been  aban- 
doned, judgment  not  conclusive  in  later  ac- 
tion as  to  rights  after  abandonment,  109  C 
537 

judgment  for  defendant  in  suit  by  wife  for 
divorce  for  intolerable  cruelty  will  not  pre- 
vent her  from  showing  circumstances  jus- 
tifying her  leaving  when  sued  for  divorce 
on  ground  of  desertion,  110  C  277 
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recovery  of  damages  in  action  by  man  for 
breach  of  promise  to  marry  does  not  pre- 
clude later  action  by  him  for  reconveyance 
of  land  conveyed  to  defendant  after  prom- 
ise of  marriage  to  be  held  and  reconveyed 
on  their  marriage,  110  C  432 

no  fact  involved  in  litigation  and  shown  by 
record  to  be  material  can  again  be  litigat- 
ed, 112  C  17 

where   in   one   action    boundary    between 

parties'  properties  is  definitely  located,  it 
cannot  be  questioned  in  a  later  action  be- 
tween them,  112  C  17 

construction  of  complaint  to  exclude  certain 
claimed  liabilities  does  not  preclude  later 
suit  on  them,  112  C  369 

commitment  of  persons  as  insane  by  Probate 
Court  conclusively  establishes  that  fact  as 
of  the  time  of  commitment,   113  C  604 

judgment  for  contractor  in  action  on  mechan- 
ic's lien  alleging  default  by  owner  estops 
owner  in  later  action  from  claiming  dam- 
ages for  contractor's  breach  of  contract, 
115  C  36 

where  relief  was  sought  in  first  action  against 
fraudulent  conveyance  of  property  judgment 
for  defendant  is  conclusive  in  second  action 
where  only  difference  in  allegations  is  that 
in  second  insolvency  of  defendant  was 
alleged,  115  C  489 

motion  to  reopen  judgment  can  be  granted 
by  judge  though  same  motion  was  refused 
by  another  judge  earlier  in  proceedings; 
not  res  adjudicata,  115  C  637 

question  of  waiver  of  liens  and  estoppel  not 
within  issues  in  mere  foreclosure  action ; 
not  res  adjudicata  by  foreclosure  judgment, 
115  C  702 

decree  of  partial  distribution  not  res  adjudi- 
cata as  regards  rectification  on  decree  of 
final  distribution,  116  C  396 

judgment  in  appointing  a  committee  in  con- 
demnation proceedings  determines  power  to 
condemn  and  necessity  and  propriety  of 
taking,   117  C  230 

refusal  of  court  to  entertain  remonstrance 

to  report  of  committee  is  a  final  judgment, 
117  C  230 

errors   in  proceedings   cannot   be   availed 

of  in  action  for  injunction  against  occupa- 
tion of  property,  117  C  230 

judgment  for  plaintiff  in  negligence  action 
not  res  adjudicata  against  insurer  in  action 
against  it  to  recover  amount  of  judgment 
on  issue  whether  former  defendant  was 
driving  car  at  time  of  accident,  118  C  190 

this   to  be   determined  by  trial   court   in 

second  action,  118  C  190 

situation    similar   to   where   judgment    is 


claimed  to  be  binding  on  persons  as  privies ; 
necessary  to  determine  whether  they  are  in 
fact  privies  by  independent  inquiry,  118  C 
190 


where  distribution  to  husband  of  part  of  es- 
tate in  lieu  of  provision  in  will  was  ex- 
pressly conditioned  upon  its  legality,  pro- 
bate proceedings  no  bar  to  later  judgment 
based  on  illegality  of  distribution,  120  C  91 
judgment  denying  title  to  plaintiff  does  not 
preclude  him  suing  for  expenditures  he 
made  on  the  land,  120  C  528 
in  action  for  fraudulent  representations  in- 
ducing plaintiff  to  take  conveyance  of  real 
estate,  all  issues  were  res  adjudicata  by 
former  judgment  except  one,  as  to  which 
there  was  no  evidence,  121  C  21 

that  court  directed  verdict  for  defendant 

on  ground  that  all  issues  were  res  adjudi- 
cata harmless  error,  121  C  26 
police    court    record    showing    conviction    of 
plaintiff  of  breach  of  peace,  not  res  adjudi- 
cata in  action  for  assault,  125  C  706 
mandamus  to  compel  commissioner  of  public 
health  to  issue  certificate  of  registration  to 
practice  medicine;   plaintiff  precluded  from 
relitigating  questions  determined  by  former 
judgment  after  his  license  had  been  revoked, 
126  C  214 
estoppel  by  judgment  does  not  include  issue 
which  was  not,  and  could  not  be,  litigated 
in  preceding  action,  126  C  349 

so   where    issue    in   personal    injury    suit 

as  between  defendants  was  whether  State 
had  resumed  control  of  road  from  contrac- 
tor, judgment  against  State  only  not  res 
adjudicata  in  suit  by  State  against  con- 
tractor for  breach  of  contract  in  not  main- 
taining road  closure  signs  and  thus  render- 
ing it  liable,  126  C  349 
in  action  to  secure  relief  against  conspiracy  to 
avoid  injunction  previously  granted,  mat- 
ters which  might  have  been  advanced  in 
defense  of  original  action  not  proper,  127  C 
149 
where  the  liability  insurer  refuses  to  defend 
action  or  pay  judgment  secured  against  in- 
sured, latter  in  suit  on  policy  must  prove 
that  it  covered  occurrence  in  question,  127 
C  516 

judgment  against  him   in   original  action 

does  not  establish  this  fact,  127  C  516 
doctrine  of  res  adjudicata  not  applicable  to  ac- 
tion of  administrative  official,  128  C  92 
ruling  dissolving  temporary  injunction  is  not 

res  adjudicata,  128  C  296 
judgment  reducing  assessments  was  res  adju- 
dicata as  to  value  of  property  at  that  time, 
particularly  in  view  of  discrepancy  in  val- 
uation given  by  experts  testifying  in  pres- 
ent trial,  128  C  669 
where  plaintiff  in  effect  moved  for  hearing  to 
consider  new  testimony  de  average  weekly 
wage,  ruling  that  original  finding  and 
award  was  res  adjudicata  in  absence  of  ap- 
peal, erroneous,   129  C  591 
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conclusive  only  on  parties  and  privies,  1  R 
185,  1  C  509,  6  C  75,  508 

ejectment;  defendant  is  not  estopped  to  set 
up  title  under  third  person,  by  judgment 
against  such  stranger,  1  R  232 

unless  it  appears  to  have  been  on  ground 

of  want  of  title,  1  R  232 

is  not  evidence  of  truth  of  facts  found  against 
third  party,  2  R  231 

in  trespass  judgment  for  one,  inadmissible  in 
false  imprisonment,  against  two,  4  D  432 

against  surviving  partner  is  not  binding  on 
executor  of  deceased  partner,  1  C  507 

between  strangers  to  the  record,  admissible 
if  operating  in  rem,  3   C  96 

unsatisfied  judgment  against  trespasser  is  no 
bar  to  action  against  cotrespasser,  3  C  214 

unless  satisfied  is  no  bar  to  action  against 
others  jointly  liable,  4  C  388 

surety  on  probate  bond  is  privy  to  judgment 
against  principal,  6  C  74,  23  C  388 

judgment  in  ejectment  against  lessee  is  ad- 
missible against  warrantor,  8  C  304 

good  against  surety  to  the  contract  on  which 
it  is  founded,  8  C  514 

against  life  tenant,  inadmissible  against  re- 
versioner, unless  brought  in  by  aid  prayer, 
9  C  79 

not  binding  on  those  who  cannot  defend  or 
appeal,  10  C  396 

that  administrator  is  a  party  is  no  estoppel  to 
purchaser  of  the  estate,   12  C  374 

decree  on  a  bill  to  set  aside  deed  is  conclu- 
sive on  privies,  as  establishing  title,  though 
no  cross-bill  filed,  16  C  12 

avoiding  note  and  mortgage  against  creditor 
is  admissible  against  everybody  to  show 
avoidance  by  creditor,   16  C  207 

between  other  parties  is  inadmissible  to  show 
plaintiff's  acts  of  ownership,  20  C  200 

privy  by  representation  is  estopped  by  judg- 
ment against  principal,  23  C  388 

quaere,  as  to  estoppel  of  surety,  by  judg- 
ment against  principal,  23  C  388 

on  bill  brought  by  company  and  stockholders, 
has  no  effect  on  creditors  not  parties,  26  C 
315 

record  of,  inadmissible  against  one  not  privy, 
except  to  show  that  it  was  rendered,  31  C 
530 

of  foreclosure  has  no  effect  on  trustee  in  in- 
solvency, when,  37  C  508 

in   suits  between  towns,   as   to  pauper's   resi- 
dence, binds  whom,  47  C  237 
judgment   in   summary   process    is   conclusive 
against  defendant  and  his  grantees,  48  C  22 
former  judgment  for  different  plaintiff  in  sim- 
ilar case,  inadmissible  against  defendant  in 
action  for  negligence,  49  C  225 
appeal  from  probate  by  one  legatee  respecting 
certain  items  in  executor's  account  does  not 
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conclude   other   legatees   interested   only   as 
to  other  items,  49  C  520 
-although  the  account  on  such  appeal  was 


in  the  main  confirmed,  49  C  520 

agreement  between  plaintiff  and  one  defend- 
ant not  to  take,  does  not  affect  codefend- 
ant ,  though  said  defendant  loses  rights 
through  laches,  52  C  110 

and   codefendant  may  take   advantage  of 

laches  where  he  had  paid  whole  of  judg- 
ment,  52  C   110 

former  judgment  against  B  and  his  wife; 
separate  defenses ;  wife  not  liable ;  held  con- 
clusive against  B,  59  C  102 

against  codefendant  creates  no  liability  be- 
tween them  if  none  existed  before,  62  C 
459 

assignee,  cited  in  as  sole  plaintiff,  becomes 
bound  by  issues  in  action,  as  regards  de- 
fendant, 65  C  100 

judgment  may  always  be  attacked  for  fraud, 
66  C  137 

only  parties  or  privies  are  concluded,  66  C 
141,  75  C  319 

accounting  by  conservator  showing  expendi- 
ture of  all  ward's  estate,  no  estoppel  in  ac- 
tion against  town  by  one  who  has  fur- 
nished support  to  ward,  66  C  137 

where  many  are  interested,  and  a  few  sue  for 
all,  all  are  bound  by  judgment,  68  C  332 

judgment  against  principal  concludes  surety 
when,  68  C  397 

must  occupy  same  capacity ;  action  against  ad- 
ministrator in  State  of  deceased's  domicil  no 
bar  as  to  him  in  State  where  he  takes  out 
ancillary  administration,  70  C  208 

assignee  suing  as  such  cannot  claim  es- 
toppel by  action  in  which  he  brought  per- 
sonal suit  against  defendant,  68  C  55 

unsatisfied  judgment  against  one  joint  tres- 
passer no  bar  to  action  against  another,  70 
C  333 

estoppel  by  judgment  against  trustee  in  in- 
solvency as  affecting  his  action  as  to  claim 
on  the  estate,  71  C  708 

effect  on  shareholder  of  judgment  against  cor- 
poration, 73  C  377,  606,  79  C  163 

in  action  by  town  to  recover  from  railroad 
damages  paid  as  result  of  negligence  of  rail- 
road, effect  of  judgment  against  town,  74  C 
152 

denial  of  mandamus  to  municipality  as  estop- 
pel against  individual  seeking  it  merely  as 
one  of  public,  76  C  174 

where  town  is  made  party  defendant  together 
with  borough,  in  suit  to  restrain  taking  of 
land  for  sidewalk,  and  joins  in  demurrer, 
judgment  sustaining  it  held  to  bind  town, 
79  C  606 

judgment  removing  guardian  for  misappro- 
priations creates  no  estoppel  in  action  on 
bond  by  his  successor,  80  C  111 

final  as  to  all  who  have  notice  and  a  chance 
.  to  appear  and  object,  81  C  592 
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if  injunction  runs  against  agent  for  author- 
ized acts,  it  cannot  afterwards  be  secured 
against  principal,  87  C  528 

parties  concluded  are  those  of  record ;  real 
persons  in  interest;  those  conducting  litiga- 
tion, who  authorize  it,  and  those  who  be- 
come bound  by  accepting  it,  87  C  529 

judgment  of  a  justice  of  the  peace  cannot  be 
questioned  except  to  challenge  his  jurisdic- 
tion, 88  C  251 

judgment   in    partition   is   in   rem   and   estops, 
nonresident   defendants   and   plaintiffs   from 
claiming  invalidity  of  bequest,  89  C  215 

— nonresidents  can  contest  validity  as  to  oth- 
er lands,  89  C  215 

former  judgment  binds  parties  of  record  and 
those  privy  with  knowledge,  91  C  316 

principal  and  agent ;  master  and  servant ; 

landlord  and  tenant  are  concluded,  91  C  323 

stranger,  invoking  judgment,  must  show  that 
he  openly  defended  in  his  own  interest,  91 
C  322 

if  right  to  recover  on  stock  subscription  has 
been  adjudicated  in  action  by  bankrupt, 
trustee  is  bound,  91  C  354 

receiver  litigating  in  name  of  insolvent,  93  C 
165,  194 

judgment  binds  one  in  whose  behalf  or  di- 
rection a  suit  is  defended,  93  C  166 

parties  must  be  identical  or  else  present  par- 
ties must  have  taken  part  in  conduct  of  case 
or  had  opportunity  to  do  so,  93  C  413 

if  certain  heirs  ask  to  have  lease  made  by 
executor  adjudged  void,  judgment  does  not 
affect  right  of  other  heirs,  93  C  710 

where  a  judgment  is  in  favor  of  one  defend- 
ant and  against  others,  it  is  final  as  to  those 
who  do  not  appeal,  97  C  223 

a  successful  defendant  does  not  become  a 

party  to  such  an  appeal,  97  C  223 

effect  of  judgment  in  receivership,  99  C  307 

finding   not    evidence    against   one   not   a 

party  to  it  who  is  sued  as  having  received 
fraudulent  transfer  of  assets,  99  C  307 
-nor    is    judgment    in    action    against    one 


claimed  to  have  assets  of  estate  binding  on 
rights  between  his  trustee  in  bankruptcy 
later  appointed  and  his  wife  as  to  property 
involved  in  action,  99  C  307 

on  whom  judgment  is  binding,  100  C  148 
contractor  cannot  recover  sums  represent- 
ing damages  done  others  in  prosecution  of 
work  where  they  are  not  parties,  100  C  148 
-as   no  binding   judgment   could   be   made 


that   sums   legally  due   and   resulting    from 

negligence,  100  C  148 
unsatisfied  judgment  in  suit  against  maker  of 

note  no  bar  to  action  against  indorser,  100 

C  708 
rule    applied    where    deficiency    judgment 

in    foreclosure    has    been    secured    against 

maker,  100  C  708 


on  cross-complaint  ineffective  against  party 
upon  whom  no  copy  was  served,  101  C  658 

maker  and  indorsers  suable  jointly  or  sepa- 
rately,  101   C  699 

unsatisfied  judgment   against  one  no  bar 

to  suit  against  others,  101   C  699 

persons  who  might  have  conflicting  claims  to 
patent  whose  assignment  is  decreed  not  pre- 
cluded by  decree,  102  C  179 

may  assert  rights  against  efforts  to  en- 
force decree,   102  C  179 

title  of  specific  devisee  cannot  be  quieted  in 
action  to  which  interested  creditors  of  es- 
tate are  not  parties,   103  C  352 

conclusive  only  upon  parties  and  privies,  105 
C  11 

judgment  against  principal  admissible  in  ac- 
tion against  surety,  though  not  party  to 
original  suit,  as  prima  facie  evidence  of  fact 
of  judgment,  amount,  cause  of  action,  105 
C  12 

subject  to  right  of  surety  tomake  defense 

he  might  have  made  if  party  to  action,  105 
C  12 

rights  of  lot  owners  in  real-estate  subdivi- 
sion to  enforce  restrictions  cannot  be  deter- 
mined unless  they  are  parties,  105  C  657 

where  it  had  been  adjudicated  that  B  had  no 
lien  on  certain  premises,  his  assignee  was 
estopped  to  claim  any,  108  C  173 

judgment  in  favor  of  one  sued  as  master  of 
driver  of  vehicle  on  issues  of  negligence 
not  conclusive  in  later  suit  against  driver, 
as  parties  not  the  same,  109  C  460 

former  judgment  can  only  be  admitted  in  a 
later  suit  between  same  parties  or  their 
privies,  109  C  460 

where  article  is  sold  with  warranty  of  title, 
vendor  cited  in  to  defend  m  action  against 
vendee  is  bound  by  judgment,  113  C  539 

when   sued   on   judgment,   vendor   cannot 

show  that  vendee  had  good  title,  113  C  539 

this  is  true  even  though  judgment  against 

vendee  was  in  effect  one  by  consent,  113  C 
539 

that   vendee's    attorney   knew   conditional 

bill  of  sale  on  which  action  was  based  was 
not  acknowledged,  does  not  make  judgment 
fraudulent  where  he  did  not  know  it  made 
bill  of  sale  void.  113  C  539 
-such  a  defense  would  require  special  plea, 


113  C  539 

acceptance  of  account  and  mutual  distribu- 
tion including  certificate  of  deposit  not  a 
judgment  that  the  title  was  in  deceased  as 
regards  bank  not  a  party  to  the  proceed- 
ings, 118  C  42 

where  judgment  is  claimed  to  be  binding  on 
persons  or  privies,  necessary  to  determine 
whether  they  are  in  fact  privies  by  inde- 
pendent inquiry,  118  C  190 

memorandum  of  decision  adjudicating  claims 
of  one  party  constitutes  final  judgment  as 
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to  him,  though  issues  affecting  other  par- 
ties undisposed  of,  118  C  418 

where  replevin  is  brought  to  recover  from 
purchaser  certain  article  and  he  gives  no- 
tice to  seller  and  demands  that  he  defend, 
judgment  is  binding  upon  seller,  118  C  477 

where  parties  are  numerous  and  one  or  two 
bring  action  in  behalf  of  all  but  plaintiff's 
claims  are  adverse  to  those  of  others,  judg- 
ment not  binding  on  others,  118  C  526 

judgment  in  action  by  child  for  negligent  in- 
jury is  not  conclusive  in  action  by  parent 
for  loss  of  services  and  expenses,  119  C  77 

decisions  as  to  rights  in  fund  would  not  bind 
persons  having  possible  interests  who  are 
not  parties,  119  C  573 

judgment  in  summary  process  terminates  all 
rights  of  defendant  lessees  and  of  sublessees 
and  mortgagees  holding  under  him,  120  C 
137 

giving  new  lease  amounts  to  re-entry  and 

eviction,  120  C  137 

where  one  defendant  died  pending  appeal  and 
no  representative  entered,  award  could  not 
affect  his  estate.  121  C  640 

but   as   liability   was    several    and   award 

fixed  it  on  other  defendant,  it  could  be  sus- 
tained as  to  him,  121   C  640 

where  action  for  declaratory  judgment  asking 
whether  trust  indenture  created  equitable 
lien,  question  whether  trustee  for  deben- 
ture holders  secured  by  it  represented  their 
interest  in  proceeding  of  no  consequence 
where  later  some  of  them  became  parties 
and  were  authorized  to  represent  all,  125  C 
698 

plaintiff's  judgment  in  suit  against  joint  de- 
fendants not  conclusive  as  to  rights  and  lia- 
bilities of  defendants  to  each  other  unless 
they  were  in  fact  adversaries,  126  C  16 

so  judgment  for  one  injured  by  tack  in 

bread  against  retailer  and  in  favor  of  baker 
not  conclusive  in  suit  to  recover  amount  of 
judgment  by  former  against  latter,  126  C  16 

allowance  of  claim  in  bankruptcy  court  does 
not  constitute  judgment  as  to  issues  in- 
volved which  are  binding  on  another  cred- 
itor who  has  filed  claim,  unless  latter  in- 
tervenes, 128  C  4 

mere   right   to   intervene   does   not   make 

him  party  so  that  decision  becomes  binding 
in  subsequent  proceedings  between  two 
creditors,  128  C  4 

where  two  or  more  parties  are  on  one  side 
of  case,  judgment  in  it  not  binding  in  sub- 
sequent controversies  between  them,  128  C 
8 

when  person  is  party  solely  as  trustee,  judg- 
ment not  res  adjudicata  in  another  action 
to  which  he  is  party  in  individual  capacitv. 
129  C  67 

so   finding   of    Probate    Court   that   bank 

was  guilty  of  breach  of  trust  not  res  ad- 
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judicata  in  action  for  damages  for  breach 
of  trust  against  bank  as  individual,  129  C 
67 

§  14.  Collateral  Attack 

judgment  of  court  of  competent  jurisdiction 
cannot  be  collaterally  impeached,  3  D  30, 
6  C  76,  26  C  208,  28  C  6,  30  C  190 

against  school  district  is  not  collaterally  im- 
peachable by  resident,  10  C  390 

conclusive  as  to  title  claimed  under  it;  not 
collaterally  impeachable  in  equity,  13  C  146 

cannot  be  collaterally  attacked  except  for 
fraud,  39  C  524 

of  a  court  of  general  jurisdiction  may  be  col- 
laterally attacked  for  want  of  jurisdiction, 
clearly  shown  by  its  own  record,  62  C  554 

when  stranger  can  attack  judgment  for  fraud ; 
defendant  in  breach  of  promise  action, 
where  promise  made  after  divorce,  cannot 
attack  divorce;  judgment  affecting  pre-ex- 
isting rights  of  stranger,  69  C  652,  73  C  493 

judgment  of  a  state  court  of  general  jurisdic- 
tion may  be  impeached  collaterally  by  non- 
resident upon  proof  such  court  in  fact 
acquired  no  jurisdiction  over  him,  72  C  519 

no  presumption  aids  court  of  limited  jurisdic- 
tion; finding  of  necessary  facts  only  prima 
facie  evidence ;  disprovable  in  collateral  pro- 
ceedings, 84  C  131 

party  to  a  judgment  cannot  attack  it  collat- 
erally ;  probate  decree  admitting  will,  91  C 
515 

judgment  in  original  action  cannot  be  collat- 
erally attacked  by  the  receiptor  on  the  of- 
ficer's receipt  taken  for  goods  attached,  92 
C  139 

jurisdictional  defect  can  be  taken  advantage 
of  at  any  time  either  directly  or  collateral- 
ly, 92  C  649,  101  C  356 

not    subject    to   collateral    attack    except   for 

fraud,  accident  or  mistake,  96  C  626 
cannot    be    collaterally    attacked    by    habeas 
corpus,  100  C  497 

as  far  as  recitals  therein  of  jurisdictional 

facts   are   concerned,   100  C  497 
-such    as    recital    that    convicted    prisoner 


was  over  sixteen,  100  C  497 

in  action  to  foreclose  judgment  lien,  judgment 
cannot  be  collaterally  attacked  on  ground 
that  after  default  was  entered  and  cause 
placed  on  jury  docket,  hearing  was  held  to 
the  court,  105  C  245 

validity  of  judgment  based  on  garnishment 
may  be  attacked  in  subsequent  action  of 
scire  facias,  107  C  545 

decree  of  Probate  Court  appointing  guardian 
of  minor  over  fourteen  is  without  jurisdic- 
tion if  he  is  not  given  opportunity  to 
choose ;  is  open  to  attack  on  habeas  corpus, 
111  C  243 

judgment  appointing  permanent  receiver 
where  court  had  jurisdiction  of  parties  and 
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subject  matter  not  a  nullity  because  requi- 
site notice  not  given ;  not  open  to  collat- 
eral attack,  111  C  605 
verdict  and  judgment  of  guilty  of  crime  of 
rape  not  open  to  collateral  attack  by  habeas 
corpus  on  question  of  insufficiency  of  evi- 
dence, 113  C  339 

proper  remedy  was  by  appeal,  113  C  344 

second  mortgagee  made  party  to  a  fore- 
closure action  cannot  later  attack  it  collat- 
erally, 115  C  428 

where  city  by  charter  had  jurisdiction  to 
make  assessment,  it  was  binding  on  prop- 
erty owner  unless  appealed  from  and  can- 
not be  collaterally  attacked  by  injunction, 
after  improvement  completed,  except  for 
jurisdictional   defect,   117   C  25 

and   where   bureau   of   compensation   had 

jurisdiction  to   determine  whether  property 
was   benefited,    its    determination   might   be 
error  of  law  but  not  act  beyond  its  juris- 
diction, 117  C  25 
-so    that    proof    in    injunction    proceeding 


that  owner's  property  was  not  benefited 
was  aimed  to  show  only  error  in  law,  and 
was   properly  excluded,   117   C  25 

judgment  rendered  without  jurisdiction  is 
void  and  may  be  impeached,   117  C  39 

judgment  in  an  action  begun  and  prosecuted 
against  defendant  Avho  is  dead  when  it  was 
begun,  is  void  and  may  be  attacked  collat- 
erally, 117  C  39 

judgment  of  Superior  Court  vesting  title  in 
mortgage  in  one  to  whom  it  was  assigned 
as  security  could  not  be  attacked  collateral- 
ly, 121  C  253 

party  can  appear  specially  to  attack  jurisdic- 
tion or  generally  to  take  advantage  of  de- 
fect by  appeal,  or  refusing  to  appear  he 
can  attack  judgment  collaterally,  121  C 
377 

denial  of  jury  trial  by  justice  of  the  peace  in 
summary  process  action,  ground  of  error 
but  would  not  destroy  jurisdiction  and 
make  judgment  void,  121  C  703 

— judgment  not  open  to  collateral  attack  on 
that  ground,   121    C   703 

§  15.  Judgment     as     Evidence;     How 

Proved 

if  record  is  ambiguous,  parol  evidence  of 
judge  and  jurv  who  tried  the  cause  is  ad- 
missible   2  R"83.  44  C  424,  56  C  111 

to  show  that  certain  debt  was  not  includ- 
ed in  decree  for  foreclosure,  7  C  515 

to  prove  public  right  of  way,  admissible  only 
when  party  claims  by  prescription,  3  C  90 

decree  in  legal  form  is  complete  evidence  of 
its  own  validity,  16  C  131 

basis  of  judgment  may  be  proved  bv  parol, 
56  C  114  * 

testimony  of  presiding  judge   is  the  best 


evidence,  56  C  111 
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judgment  to  be  proved  by  record,  75  C  187 

record  of  former  conviction  as  evidence,  96 
C  638 

sentence  by  justice  of  the  peace  in  criminal 
case  conclusively  evidenced  by  oral  pro- 
nouncement and  judgment  file,  102  C  22 

judgment  against  principal  is  prima  facie  evi- 
dence of  fact  of  judgment,  its  amount  and 
cause  of  action,   105  C   12 

but  surety  may  disprove  liability;  reason 

of  rule,  105  C  12 

memorandum  of  conviction  in  City  Court  not 
admissible  when  unsigned  by  judge  or  clerk ; 
not  curable  by  testimony  of  clerk,  107  C 
156 

docket  of  criminal  court  giving  necessary  de- 
tails and  signed  by  clerk  is  sufficient  record 
of  judgment  to  be   admissible  in  evidence, 

108  C  733 

where  assistant  clerk  drew  judgment  in  crim- 
inal case  from  notations  on  back  of  file 
made  by  clerk,  it  is  admissible  in  another 
action  though  drawn  during  trial,  109  C 
239 

that  judgment  file  in  criminal  case  treated 
date  sentence  was  suspended  as  date  of 
judgment,  not  date  it  was  imposed,  nil  sig., 

109  C  241 

record  of  complaint  and  fine  not  signed  by 
clerk  or  judge  inadmissible  to  prove  crim- 
inal record,  110  C  57 

decree  of  foreign  court  can  be  proved  only 
by  copy  of  entire  decree,  117  C  266 

charge  of  using  motor  vehicle  without  per- 
mission and  final  disposition  thereof  in  Su- 
perior Court  were  alone  material  as  to  wit- 
nesses who  had  testified  to  use  of  it  as  fam- 
ily car,  117  C  539 

action  of  City  Court  in  binding  case  over 

need  not  be  received,  117  C  539 

§  16.  Judgment    by    Default;    Hearing    in 

Damages 
hearing   in   damages   after   default ;    insurance 

policy;   evidence   of   agreement   for    rebate, 

inadmissible,  1  R  194 

defendant  in  covenant  for  rent  cannot  show 
eviction,  though  there  be  covenant  for  quiet 
enjoyment,  2  R  348 

judgment  by  default  where  defendant  out  of 
State  at  commencement  of  suit  and  does 
not  appear  at  next  term ;  bond  required, 
8  C  115 

term  in  which  judgment  by  default  should  be 
entered,  17  C  531 

default  is  an  admission  or  evidence  of  exist- 
ence of  a  cause  of  action  only,  26  C  432,  45 
C  54 

is  not  evidence  of  particular  amount  due, 

26  C  432 

on  hearing  in  damages  after  demurrer  over- 
ruled, defendant  may  show  plaintiff's  con- 
tributory negligence,  32  C  356,  36  C  152 


default  admits  what,  in  hearing  in   damages, 

33  C  237 

in  trespass  de  bonis,  33  C  346 

onus   on  defendant  to   show  want  of  care  in 

plaintiff  to  reduce  damages,  33  C  251,  34  C 

377 
judgment   by   default,   where  no   service   was 

made   on   defendant,    affects    only    property 

attached;  debt  does  not  lie,  35  C  273 

after  default  in  justice  case  to  jury,  justice 
may  render  judgment  as  on  default  and  as- 
sess damages,  38  C  178 

on  hearing  in  damages  after  default  defendant 
may  show  that  he  was  guilty  of  no  negli- 
gence, 44  C  494 

on  hearing  in  damages  after  default,  proof  of 

averments  necessary  to  substantial  damages, 

45  C  58 
appeal  not  allowable  on  judgment  of  default, 

before  justice,  46  C  239 
on  hearing   on   default   onus   on   defendant   to 

show  that  he  was  not  negligent,  48  C  361 
where    actual    damages    are    found    but    only 

nominal    given   and    judgment    is    reversed, 

defendant   cannot   plead   anew   and   have    a 

new  hearing,  50  C  341 
lower  court   should  render  judgment  for 

actual  damages,  50  C  341 

refusal  to  open  case  of  judgment  by  default, 
held  on  facts  to  constitute  error,  51  C  387 

appearance  in  fact  by  defendant,  known  to 
and  recognized  by  plaintiff  prevents  de- 
fault, though  no  appearance  is  entered  on 
the  docket,  51  C  387 

refusal   to   open   a   default   is   not   necessarily 

discretionary  with  court ;  is  a  matter  of  law 

and  subject  to  review,  51  C  387 
especially    if   question    affects    the    whole 

matter  in  controversy,  51  C  387 
on    application    to    reopen    default    the    court 

cannot  try  merits  of  alleged  defense,  51   C 

392 
the   truth   of   that   allegation   is   assumed 

for  the  time  being,  51  C  392 

the  time  and  manner  of  defendants'  appear- 
ance is  all  that  concerns  plaintiff,  51  C  393 

in  tort  action,  a  hearing  in  damages  need  not 
be  before  jury  after  suffering  default,  53 
C  1 

does  not  violate  Constitution  of  Connect- 
icut; practice  of  assessing  such  damages 
by  the  court,  established  before  Constitu- 
tion, 53  C  1 

hearing  in  damages  after  default;  evidence  to 
deny  contract  inadmissible,  55  C  437 

no  excuse  for  suffering  judgment  by  default, 
that  date  of  return  was  illegible  in  copy, 
where  defendant  did  not  use  reasonable 
measures  to  ascertain  true  day,  57  C  471 

an  injunction  will  not  lie  to  restrain  ex- 
ecution on  such  default,  57  C  471 
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settled  practice  that  court  will  hear  damages 
without  jury  after  default,  57  C  583,  59 
C  366,  63  C  258 

does    not   alter    rule    that   defendant    had 

filed  answer,  57  C  583 

statute  de  limitations  of  default,  held  not  to 
apply  to  an  action  pending  at  the  time  the 
law  was  passed  in  which  thirty  days  had 
expired,  59  C  364 

on  a  default  defendant  cannot  have  benefit  of 
set-off  or  recoupment,  or  of  any  other  in- 
dependent ground  for  reduction  of  dam- 
ages, 60  C   124 

after  default  under  §  3581,  Rev.  1888,  defend- 
ant may  show  that  fire  was  not  communi- 
cated by  engine  to  reduce  damages  to  a 
nominal   sum,  62  C  331 

though  prima  facie  plaintiff  is  entitled  to 

recover  actual   loss  proved,  62  C  331 

failure  of  defendant  to  answer  over  after  de- 
murrer overruled  is  not  a  default,  63  C 
258 

hearing  in  damages  is  not  within  Acts  of 

1889,  chapter  157,  63  C  258 
-hearing   in   such   case    should   be   to    the 


court,  not  the  jury,  63  C  258 

notice  of  intention  to  suffer  default,  not  de- 
fault, 64  C  482 

nature  and  effect  of  judgment  by  default,  67 
C  133,  69  C  440,  75  C  76 

— — after  demurrer  overruled,  75  C  76,  77  C 
358 
-in  equitable  action,  76  C  262 


admission  by  default,  68  C  345,  69  C  556,  72 
C  74,  77  C  435 

burden  of  proof  after  default,  68  C  345,  71 
C  632,  72  C  74,  397,  73  C  203,  680,  75  C 
289,  477,  76  C  317,  77  C  145,  358,  78  C  318, 
614,  709,  80  C  470,  81  C  432 

admission  of  defendant  on  demurrer  or  from 
default  not  admissible  to  prove  substantial 
damage,  68  C  345 

motion  to  reopen  judgment  by  default ;  dis- 
cretion of  court ;  refused  where  writ  was 
returnable  on  " — Monday"  and  defendant's 
agent  disregarded  it,  69  C  355 

granting  leave  to  defendant,  after  default  in 
equitable  proceeding,  to  be  heard  as  to  form 
of  judgment,  discretionary,  69  C  440 

in  action  on  contract,  capacity  of  foreign 

corporation  to  make  contract  not  open  to 
question,  69  C  440 

allowing  amendment  after  hearing,  69  C  554 

hearing  after  default ;  nature  of  proceeding, 
69  C  556,  75  C  76,  78  C  289 

judgment  must  follow  allegations  of  com- 
plaint; if  these  are  defective  it  fails,  69  C 
556,  75  C  76,  74  C  46,  77  C  358 

on  hearing  in  damages  after  default  plaintiff 
entitled  to  decision,  on  prima  facie  show- 
ing, unless  defendant  disproves  his  own, 
or  proves  plaintiff's,  negligence,  70  C  54 
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defenses  admissible  in  hearing  in  damages 
after  default;  res  judicata,  71  C  479 

judgment  for  nominal  damages  after  hearing 
in  default  is  virtually  judgment  for  defend- 
ant, 72  C  386 

nature  and  sufficiency  of  notice  prior  to  hear- 
ing in  damages,  73  C  338,  75  C  476,  77  C 
110 

application  of  statute  as  to  notice  of  hear- 
ing in  damages  to  actions  pending  when  it 
went  into  effect,  70  C  563,  71  C  617 
— time  of  filing  notice,  78  C  286 
-may   be   filed   despite   demurrer   pending, 


77  C  110 
-if  defense  is  fellow  servant  doctrine,  no- 


tice must  set  it  out,  77  C  358 

in  action  for  injury  due  to  use  of  horses  by 
coachman  for  his  own  benefit,  effect  of  ad- 
mitting that  coachman  was  defendant's 
servant,  73  C  338 

default  as  waiving  defects  in  pleading,  73  C 
428,  75  C  76,  77  C  358.  501,  78  C  48,  289 

contents  of  judgment  file  on  default,  73  C 
680 

appeal  from  judgment  of  default,  73  C  681,  75 
C  76 

on  appeal  from  judgment  after  default  facts 
of  complaint  taken  as  true  when,  74  C  382 

judgment  of  nil  dicit  substantially  a  default, 
75  C  76 

upon  hearing  in  damages  where  notice  fails 
to  raise  question  as  to  lawfulness  of  plain- 
tiff's holding-over  as  tenant,  burden  is  on 
defendant,  and  finding  is  silent,  holding- 
over  regarded  as  lawful,  75  C  476 

conclusiveness  of  finding  that  defendant  has 
not  sustained  his  burden  of  proof  on  hear- 
ing in  damages,  77  C  145 

hearing  in  damages  virtually  a  trial ;  special 
session  of  court,  78  C  289 

judgment  entered  where,  on  motion  for  dis- 
closure of  defense,  none  appears,  81  C  233 

whether  defendant  can  show  release  of  li- 
ability on  hearing  in  damages,  quaere ;  if  so, 
fact  showing  such  release  invalid  may  be 
proved  though  not  pleaded,  81  C  423 

default  admits  truth  of  complaint  but  not  of 
substituted  complaint  unknown  to  defend- 
ant, 86  C  308 

one  who  answers  under  penalty  of  being  de- 
faulted does  not  do  so  voluntarily,  90  C  2I].> 

petition  for  new  trial  may  be  brought  up  to 
three  years  after  judgment  by  default,  93  C 
161 

default  after  demurrer  overruled,  conclusive- 
ly admits  cause  of  action  alleged,  94  C 
244 

admits  status  of  plaintiff  and  right  to  sue. 

94  C  244 

no  nonsuit  permissible  on  hearing  in  damages 
after  default,  94  C  244 

while  judgment  by  default  stands  case  cannot 
be  erased  from  docket,  97  C  123 
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party  aggrieved  may  apply  for  new  trial, 

97  C  123 

motion  to  reopen  default  and  reinstate  case 
after  failure  to  plead,  97  C  124 

judgment  on  issues  after  demurrer  overruled 
and  refusal  of  defendant  to  plead  over  is 
not  a  judgment  by  default,  99  C  663 

statute  de  substitution  of  attachment  bond 
construed;  judge  must  order  judgment  for 
plaintiff,  if  order  for  bond  not  complied 
with,  102  C  310 

where  defendant  makes  default  in  appearance 
and,  upon  hearing,  court  is  satisfied  that 
no  cause  of  action  in  fact  exists,  plaintiff 
can  recover  only  nominal  damages,  117  C 
257 

effect  of  default  of  appearance  as  admit- 
ting cause  of  action,  117  C  258 

ordinarily  defendant  who  suffers  judgment 
by  default  is  precluded  from  attacking  it 
by  appeal  or  writ  of  error,  119  C  217 

but  not  so  where  defendant  is  trustee  and 

beneficiary  whose  interest  is  at  stake  was 
not  made  defendant,  119  C  217 

judgment  on  default  entitles  plaintiff  only  to 
nominal  damages  and  if  complaint  does  not 
allege  cause  of  action,  substantial  damages 
not  recoverable,  119  C  223 

no  statute  or  rule  prevents  court,  when  case 
is  regularly  assigned  for  trial,  plaintiff  and 
witnesses  appear  and  defendant  fails  to 
appear,  from  proceeding  to  hear  case,  123  C 
487 

so  where  this  occurred  in  divorce  action, 

court  was  informed  defendant  had  previous- 
ly requested  postponements  and  could  not 
be  found  by  officer  having  mittimus,  court 
could  properly  hear  case  and  render  judg- 
ment, 123  C  487 

default  admits  truth  of  facts  alleged  but  not 
that  plaintiff  is  entitled  to  relief  asked  for, 
123  C  567 

-similar   to   decree   in   equity   that  bill   be 

taken  as  confessed,  123  C  567 

in    divorce    case    though    defendant    does 

not  appear  or  contest  issue  plaintiff  must 
establish  right  to  relief  asked  for,  123  C 
567 

§  17.  Judgment  by  Consent  and  Con- 
fession 

judgment  by  confession  ought  to  express  the 
particular  debt  or  duty,  so  as  to  be  plead- 
able in  bar,  K  152 

what  costs  are  allowed  on  judgment  by  con- 
fession,  K  236 

judgment  by  confession  by  justice,  on  arbi- 
tration note,  held  error,  1  R  327 

statute  de  offer  of  judgment  held  not  appli- 
cable to  foreclosure,  27  C  143 

where  offer  of  judgment  of  certain  sum  filed, 
and  plaintiff  recovered  sum  two  years  later 
made  larger  only  by  addition  of  interest  for 


the  intermediate  time,  defendant  could  re- 
cover costs,  33  C  216 

admission  of  demurrer  merely  establishes  de- 
fendant's liability  to  some  damages,  53  C 
186 

a  ruling  or  judgment  made  with  defendant's 
express  consent  cannot  be  regarded  as  ad- 
verse to  him  nor  as  affording  him  ground 
of  appeal,  60  C  239,  72  C  257,  79  C  79 

court  will  endeavor  to  sustain  judgment  en- 
tered on  stipulation;  nature  of  judgment, 
67  C  66 

statement  by  one  of  several  defendants  that 
damages  consisted  of  certain  item,  is  not 
a  stipulation  that,  if  untrue,  judgment  might 
be  given  for  defendant,  71  C  442 

to  recognize  that  judgment  is  logical  outcome 
of  certain  rulings  does  not  make  it  one  by 
consent,  72  C  257 

agreeing  to  take,  and  taking,  judgment 
against  one  of  two  defendants  for  certain 
amount,  limits  plaintiff  in  further  proceed- 
ings, 78  C  35 

judgment  rendered  after  term  of  session  fol- 
lowing is  erroneous  unless  it  is  entered  by 
consent,  86  C  552 

judgment  by  consent  is  ordinarily  conclusive 
and  will  not  be  reviewed,   110  C  208 

but  where  effect  was  to  put  title  of  trust 

property  in  trustee  in  his  own  right,  and 
beneficiaries  not  parties,  new  trial  was  or- 
dered, 110  C  208 

no  confession  of  judgment  where  defendant 
stood  upon  its  answer  and  case  was  tried 
and  decided  by  court,  128  C  475 

§  18.  Declaratory  Judgments 

"declaratory  judgment"  or  order  under  Eng- 
lish practice  is  discretionary  with  courts ; 
exercised  with  caution,  91  C  501 

act  is  constitutional;  not  an  attempt  to  con- 
fer nonjudicial  powers  on  court,  98  C  549 

purpose     of     act     stated ;     enlarges     our 

methods  of  remedial  justice,  98  C  549 

rules   of   court   accord   with   purpose   and 

intent  of  act,  98  C  549 
-judicial  power  in  this  State  broader,  per- 


haps, than  under  federal  Constitution,  98 
C  549 

title  to  land  in  Rhode  Island,  under  Con- 
necticut will,  can  be  effectually  determined 
only  by  courts  of  Rhode  Island,  98  C  549 

suit  here  for  this  purpose,  not  sustain- 
able under  act,  98  C  549 

declaration  may  be  in  nature  of  interlocutory 
judgment,  with  relief  consequent  upon  it, 
98  C  794 

plaintiff  sublet  painting  contract  to  H  with 
right  to  perform  if  he  defaulted  and  re- 
cover excess  cost  and  sums  paid  to  remove 
liens;  H  having  defaulted  and  plaintiff  per- 
formed, owner  refused  payment  because  of 
two  liens ;  held  plaintiff  could  sue  H,  owner, 
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lienors,  and  surety  on  each  bond,  for  dec- 
laration of  rights  and  relief  consequent 
thereon,  98  C  794 

privileges  and  duties  of  a  "life  director"  of 
Norwalk  Hospital  Association,  99  C  468 

declaratory  judgment  proper  to  determine 
whether  town  or  city  within  its  limits  is 
bound  to  maintain  roadways  or  bridges,  100 
C  434 

to  ascertain  right  of  abutting  owner  to  build 
bridge  over  highway,   104  C  610 

must  be  specifically  and  distinctly  prayed  for, 
if  desired,  107  C  117 

prayer  for  equitable  relief  will  not  support 
declaratory  judgment,  107  C  117 

ordinary   form   of  judgment   not   appropriate, 

107  C  656 

court  will  determine  rights  of  parties  on 

facts  found,  regardless  of  issues  joined  or 
claims  of  counsel,  107  C  656 

to  determine  validity  of  municipal  bond  issue, 

108  C  145 

remedy  is  remedial  and  statute  and  rules 
should  be  accorded  liberal  construction,  114 
C  297 

court  may  refuse  to  hear  case  which  seeks 
determination  of  fact  where,  though  it  be 
found  to  exist,  rights  of  parties  will  still 
be  uncertain,  114  C  297 

determination  of  right  contingent  on  hap- 
pening of  future  event,   114  C  297 

prayer  asking  declaratory  judgment  that  if 
destroyed  leased  building  be  rebuilt  lessee 
should  be  entitled  to  occupy  it  not  demur- 
rable ;  nor  prayer  that  premises  be  declared 
untenantable  under  statute,  114  C  297 

purpose  of  declaratory  judgments,  114  C  301 

where  testator  left  property  to  wife  for  life 
and  then  to  daughter  for  life  with  remain- 
der to  her  legal  heirs,  and  after  wife's  death 
Probate  Court  declared  gift  to  daughter's 
heirs  void,  declaratory  judgment  in  action 
by  remainderman  against  executrix  of 
daughter  to  determine  effect  of  probate  de- 
cree, upheld,  116  C  201 

nature  of  decree  which  could  be  rendered 

in  such  a  case,  116  C  201 

M  left  real  estate  in  trust  for  two  sons,  to 
go  to  each  one's  heirs  at  his  death ;  distri- 
bution to  heirs  of  one  son  made  at  his  death, 
and  at  death  of  other  son  parties  asked 
declaratory  judgment,  it  being  then  admit- 
ted that  gift  of  remainders  was  void;   held 

that  distribution  of  this  remainder  is  mat- 
ter  exclusively    in    jurisdiction    of   Probate 
Court  and  cannot  be  directed  by   Superior 
Court  in  first  instance,  116  C  396 
-that   in  final   distribution   equities  arising 


from  illegal  distribution  of  first  remainder 
are  to  be  regarded,  116  C  396 

action  treated  as  one  for  declaratory  judg- 
ment rather  than  interpleader  and  counsel 
fees  not  allowed,  117  C  489 
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even  if  right  claimed  is  contingent,  if  present 
determination  serves  real  practical  need, 
court  will  advise,  118  C  509 

as  where  trustees  asked  advice  as  to  their 

powers  to  exchange  stock  in  proposed  re- 
organization, 118  C  509 

plaintiff  moved  appeal  be  erased  on  ground 
that  R.  F.  C.  was  necessary  party  to  de- 
termination of  questions  involved  and  was 
not  made  party ;  held  while  R.  F.  C.  would 
not  be  bound,  proper  for  court  to  give  ad-  . 
vice  to  receiver  necessary  to  enable  him  to 
perform  functions,  119  C  115 

suit  by  two  department  stores,  an  optical 
company  conducting  departments  in  them, 
and  two  optometrists  managing  the  busi- 
ness, to  determine  validity  of  regulation  of 
board  of  optometry  forbidding  advertising 
by  licensed  optometrist  of  definite  fixed 
price  for  service  or  optical  goods,  and  for 
an  injunction ;  held 

plaintiffs    may    justly  •  claim    that    court 

should  declare  whether  or  not  regulation  is 
valid  that  they  may,  without  actually  vio- 
lating it,  be  authoritatively  apprised  of 
their  rights,  119  C  667 

boy  scouts  corporation  entitled  to  seek  declar- 
atory judgment  as  to  exemption  of  its 
property  from  taxation,  121  C  466 

where  two  are  severally  liable  for  charge  and 
it  was  doubtful  whether  question  as  to  right 
of  one  on  payment  to  recover  from  other 
would  ever  arise,  declaratory  judgment  re- 
fused, 121  C  617 

prayer  for  relief  in  action  seeking  a  declara- 
tory judgment  must  state  with  precision  the 
declaratory   judgment   desired,    122   C   406 

while  court's  conclusions  that  plaintiff's  only 
remedy  was  by  foreclosure  against  prop- 
erty and  that  she  was  not  entitled  to  declar- 
atory judgment  were  erroneous,  ruling  was 
not  reversible  error  as  broad  judgment  for 
defendants  afforded  sufficient  answer  to 
plaintiff's  claims,  122  C  407 

all  persons  having  direct  interest  in  subject- 
matter  of  action,  though  their  presence  not 
necessary  to  decision,  are  required  to  be 
made  parties  or  to  have  reasonable  notice, 
123  C  470 

where  they  are   reasonably  within   reach 

of    process    and    not    too    numerous    they 
should  be  made  parties,  123  C  470 
-plaintiff    may    secure    authority   of   court 


for  certain   defendants  to  defend   in  behalf 
of  all,  123  C  470 

-otherwise  plaintiff  should  apply  to  court 


for  order  of  notice,  123  C  470 
-where  property   owners   in   area   affected 


by  action  to  have  declared  void  change  in 
zoning  were  not  made  parties  or  given  no- 
tice, plaintiff  not  entitled  to  declaratory 
judgment,  123  C  471 


broad  purpose  of  declaratory  judgment  law  is 
to  serve  peace  and  good  order  of  communi- 
ty by  settling  rights  in  such  way  as  to 
prevent  litigation,  123  C  483 

that  agreement  based  on  mistaken  assumption 
that  under  a  will  income  would  accumulate 
instead  of  being  intestate  will  not  prevent 
its  being  given  effect  in  action  for  declara- 
tory judgment,  127  C  221 

authority  given  courts  by  Legislature  to  ren- 
der, was  not  intended  to  broaden  their  func- 
tion to  include  issues  which  they  could  not 
determine  in  ordinary  actions,  127  C  345 

certain  questions  in  controversy  between 

board   of   finance   and    board  of   education, 
improper,  127  C  345 

person  seeking  it  must  have  an  interest,  legal 
or  equitable,  by  reason  of  danger  of  loss  or 
of  uncertainty  as  to  rights,  127  C  348 

where  in  action  for  declaratory  judgment 
land  found  not  to  be  in  zoned  area,  no  occa- 
sion to  determine  validity  of  zoning  regula- 
tions, 127  C  414 

object  of  action  for  declaratory  judgment  is  to 
secure  adjudications  of  rights  which  are 
uncertain  or  in  dispute  and  complaint  need 
only  allege  this  and  facts  necessary  to  de- 
termine question,  128  C  12 

if  rights  are  so  clear  that  there  is  no  un- 
certainty or  dispute  as  to  them,   demurrer 
lies,  128  C  12 
-where   complaint   does   not   seek   affirma- 


tive relief  but  only  declaration  of  rights, 
demurrer  would  not  lie ;  such  declaration 
can  be  made  only  in  final  judgment,  128  C 
12 

declaratory  judgment  may  determine  rights 
contingent  upon  happening  or  not  happen- 
ing of  some  future  event,  if  there  is  prac- 
tical need  to  do  so,  128  C  13 

remote  possibility  that  future  events  may 

make  decision  academic  not  sufficient  objec- 
tion, 128  C  13 

if  trust  for  widow's  life  was  invalid,  as  plain- 
tiff claimed,  he  would  be  presently  entitled 
to  share  of  property  as  heir-at-law  and  ac- 
tion for  declaratory  judgment  is  most  di- 
rect method  of  enforcing  rights,  128  C  16 

fact    that    interests     of    unborn    persons 

might  be  affected  could  not  prevent  present 
decision  of  his  rights,  128  C  12 

if  that  trust  was  valid,  and  trusts  to  come 


into  effect  at  widow's  death  invalid,  he 
would  have  present  vested  right  to  receive 
in  future  a  portion  of  estate,  within  scope 
of  declaratory  judgment  law,  128  C  13 

analogy  and  distinction  between  actions  by 
executors,  administrators  or  trustees  seek-* 
ing  construction  of  wills  and  trusts  and  ac- 
tions for  declaratory  judgments,  128  C  18 

■ former  constitute  invocation  of  equitable 

power  of  court  to  advise  a  fiduciary  and 
there  is  no  need  to  give  advice  where  ques- 
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tion  is  not  one  affecting  present  adminis- 
tration of  estate,  128  C  18 

action  for  declaratory  judgment  to  determine 
whether  stock  dividends  are  principal  or 
income,  improper,  as  suit  by  trustee  for 
advice  would  serve  purpose,  128  C  427 

but   since  action  was  treated  as  one  for 

declaratory  judgment,  allowances  for  ex- 
penses and  counsel  fees  not  made,  128  C 
427 

difficulties  attending  action  for  declaratory 
judgment  as  to  whether  statutes  prohibit 
physician  from  prescribing  contraceptives 
under  certain  conditions,  129  C  95 

necessary    restrictions    on    use    and    sale 

could  not  be  imposed  by  judicial  decision, 
129  C  95 

in  claim  for  declaratory  judgment  in  which 
State  is  not  a  party,  not  proper  to  declare 
whether  plaintiffs  have  general  right 
against  State,  129  C  275 

declaratory  judgment  is  statutory  action  and 
not  one  in  equity,  129  C  276 

§  19.  Reopening  and  Correction 

§  20.  In  General 

where  default  of  appearance,  case  may  be 
opened  on  terms,  38  C  494 

relief  how  obtained  where  judgment  is  ren- 
dered without  notice  to  defendant;  com- 
mon-law remedy  of  coram  nobis,  46  C  601 

court  cannot  set  aside  or  substitute  new  judg- 
ment at  subsequent  term,  47  C  429,  579 

court   can   control,   only   during   term   at 

which  judgment  is  rendered,  47  C  429 

judge  may  retain  case  for  decision  after  close 
of  term,  47  C  579 

but  once  rendered,  judge  has  no  further 

power  over  it,  47  C  579 

changing  mere  computation  never  impairs 
effect  of  judgment,  60  C  327 

amendment  after  term  requires  notice,  73  C 
493 

judgment  may  be  amended  during  term,  73 
C  497,  76  C  113,  81  C  562 

power  of  court  to  annul,  vacate,  or  set  aside; 
parties,  73  C  497 

amending  memorandum  which  directs  judg- 
ment, 74  C  18 

discretionary  for  trial  court  to  reopen  judg- 
ment after  nonsuit,  where  plaintiff  not 
ready,  75  C  314 

amendment  allowed  at  any  time,  if  error  is 
clerical ;  not  so,  for  error  in  substance ;  and 
mistake  in  awarding  damages  is  latter,  76 
C  113,  81  C  562 

judgment  fraudulently  obtained  may  be  set 
aside  at  subsequent  term,  upon  application 
of  any  person  aggrieved  and  due  notice,  76 
C  464 

while  final  judgment  cannot  be  reversed  after 
term  during  which  rendered,  an  interlocu- 
tory one  may  be,  77  C  516 
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a  court  of  record  can  always  amend  its  judg- 
ment, 81  C  128 

clerical  error  in  judgment  file  may  be  cor- 
rected after  hearing,  even  though  session 
of  court  has  adjourned,  81  C  280 

judicial  error  in  judgment  can  be  corrected 
only  during  the  term  in  which  it  was  ren- 
dered; a  clerical  error  at  any  time,  81  C 
562 

judgment  file  should  agree  with  memorandum 
of  decision ;  if  it  differs,  file  may  be  cor- 
rected, 82  C  376 

interlocutory  order  subject  to  modification  at 
any  time;  order  that  all  issues  be  tried  by 
jury  modified  after  one  trial,  91  C  214 

motion  to  reopen  judgment  and  restore  cause 
defers  time  for  filing  appeal ;  otherwise  ten 
days  after  judgment,  92  C  649 

no  incompatability  between  provisions  for 
opening  default  and  restoring  cause  to  dock- 
et within  four  months  and  those  for  grant- 
ing new  trials  within  three  years,  93  C  161 

amendment,  by  making  more  definite,  does  not 
change  effect,  94  C  280 

power  of  equity  to  open  for  mistake  of  fact, 
95  C  350 

rules  against  reopening  not  applicable  in 

cases  where  State  is  interested  as  matter  of 
public  policy,  95  C  356 

reopening  default  judgment  under  statute,  97 
C  123 

right  of  court  to  open  judgment  during  term; 
pending  of  appeal  immaterial,  98  C  741 

court  may  reopen  nonsuit  to  permit  further 
testimony,  99  C  662 

court  of  equity  will  not  open  and  set  aside 
a  judgment  where  party  seeking  redress 
was  negligent  as  to  it  or  in  regard  to  mis- 
take in  his  rights,  100  C  180 

even  where  unjust  and  inequitable,  100  C 

186 

not  necessarily  error  to  rescind  or  vacate 
judgment,  101  C  658 

correction  of  judgment  for  clerical  error  after 
term  need  not  come  before  same  judge, 
104  C  107 

failure  of  judgment  to  correspond  to  re- 
script on  appeal  and  reversal,  104  C  107 

if  determination  of  scope  of  former  judgment 
does  not  involve  facts  outside  the  record 
and  independent  relief  based  thereon,  a  mo- 
tion is  proper  procedure;  otherwise  inde- 
pendent action  should  be  brought,  104  C 
322 

power  of  equity  to  open  decree  for  fraud,  ac- 
cident or  mistake;  what  mistakes  included, 
106  C  90 

reopening  and  vacating  at  same  term  in  dis- 
cretion of  court,  107  C  164 

not  to  be  readily  granted  but  should  be 

where  court  acting  reasonably  feels  bound 
to  afford  relief,  107  C  164 
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liberal  policy  in  compensation  cases,   107 

C  164 

writ  of  error  as  remedy  for  correction  of 
judgment  file,  108  C  93 

corrections  of  judicial,  as  distinguished  from 
clerical,  nature  can  be  made  only  at  same 
term,  108  C  272 

trial  court  has  discretion  to  reopen  during 
term  for  clerical  or  judicial  error ;  review- 
able only  in  case  of  abuse,  109  C  46 

after  term  can  correct  clerical  errors,  but 

not    judicial    errors    except    under    unusual 
circumstances,  109  C  46 
-during  term,   reopening   may   be  by   mo- 


tion; after  term  by  independent  action,  109 
C  46 

it   is   preferable   to  use  petition   for   new 

trial,  bill  in  equity  for  review,  and  the  like, 
109  C  46 

in  Fairfield  County  each  "session"  of  Su- 
perior Court  is  a  term  and  ends  not  later 
than  beginning  of  next,  109  C  46 

but    held    motion    after   term    to    reopen 

could  be  regarded  as  in  effect  an  independ- 
ent proceeding  in  matter  of  public  concern, 
109  C  46 

rule  barring  nondiligent  litigant  not  applica- 
ble where  State  is  interested  for  reasons  of 
public  policy,  109  C  47 

court  may  change  decision  denying  motion  to 
set  aside  verdict  at1  same  term,  109  C  481 

reopening  during  term  in  discretion  of  court, 
reviewable  only  for  abuse,  1 12  C  674 

clerical  errors  may  be  corrected  any  time, 

but  judicial  errors  only  during  term;  latter 
defined,  112  C  674 
-vacating  order  and  re-entering  it  to  per- 


mit appeal,  the  time  for  which  had  expired, 
held  improper,  112  C  674 

award  in  compensation  case  more  nearly  re- 
sembles interlocutory  than  final  judgment; 
is  subject  to  modification,  113  C  170 

courts  have  inherent  power  to  reopen,  correct 
and  modify  judgments  at  same  term  ren- 
dered, 115  C  619 

may  not  do  so  at  subsequent  term  except 

in  matters  of  clerical  detail,  115  C  619 
-exception    where    proceedings    are   begun 


at  same  term  and  continued  to  later  term, 
115  C  619 

motion  to  reopen  judgment  can  be  granted  by 
judge  though  same  motion  was  refused  by 
another  judge  earlier  in  proceedings,  115 
C631 

after  term  at  which  judgment  was  rendered, 
it  cannot  be  set  aside  on  sole  ground  that 
it  was  erroneous  in  law,  116  C  1 

courts  of  equity  have  inherent  power  to  re- 
open a  decree  based  on  mistake  of  fact,  116 
C  4 

reopening  case  before  state  referee  for  re- 
ceipt of  additional  evidence  analogous  to 
petition  for  new  trial,  118  C  291 


— matter  rests  in  discretion  of  court  which 
will  be  reviewed  only  for  abuse,  118  C  291 
-proper  finding  necessary  for  review,  con- 


taining summary  of  proposed  evidence,  and 
evidence  offered  at  hearing,  118  C  291 

sentence  may  be  modified  at  any  time  during 
term  of  court  at  which  it  was  imposed,  if 
no  act  done  in  execution  of  it,  119  C  70 

appeal  taken  same  day  not  considered  to 

have  been  filed  before  modification,   119   C 
70 

and  so  whether  power  of  court  to  modify 


is  terminated  when  appeal  is  taken,  not  con- 
sidered, 119  C  70 

commissioner  has  same  power  to  open  award 
as  would  any  court  to  open  judgment,  119 
C  170 

action  rests  in  discretion  not  to  be  over- 
turned unless  discretion  abused,  119  C  170 

motion  to  restore  case  struck  from  docket  is 
like  motion  to  reopen  judgment,  120  C  120 

decision  upon  it  is  not  basis  of  appeal  but 

it  may  postpone  limitation  of  time  within 
which  appeal  from  judgment  striking  case 
from  docket  must  be  taken,  120  C  120 

opening  or  vacating  judgment  at  legal  discre- 
tion of  court,  120  C  190 

while  motion  should  not  be  granted  with- 
out strong  reasons,  it  ought  to  be  for  good 
cause,  120  C  190 

all  judgments  under  control  of  court  during 
term  at  which  rendered  and  they  may  be 
set  aside  or  modified,  120  C  195 

motion  to  reopen  judgment,  to  reargue  case 
and  the  like  may,  if  filed  before  time  for 
taking  appeal  has  expired,  have  effect  of 
extending  time  to  appeal  (footnote),  120  C 
406 

with  certain  exceptions  court  without  power 
to  vacate  judgment  in  other  than  clerical 
matters  after  expiration  of  term,  121  C  377 

this  is  because  at  expiration  of  term  court 

lacks    jurisdiction    to   proceed   further,    121 
C  377 
-lack   of  jurisdiction   is  one  over  parties : 


basis  is  to  have  fixed  time  for  settlement  of 
controversies,  121  C  377 
— where  party  fails  to  appear  in  such  pro- 
ceeding he  can  attack  action  of  court  even 
in  collateral  proceedings.  121  C  380 
-or  he  can  appear  specially  without  waiv- 


ing right,  121  C  380 
-but  lack  of  jurisdiction  over  the  person 


may  be  waived  and  is  waived  by  general 
appearance.  121  C  380 

after  judgment,  case  remains  on  docket  of 
court  and  it  may  be  opened  at  the  same 
term  but  not  thereafter,  123  C  169 

opening  or  vacating  judgment  during  term 
in  which  it  was  rendered,  within  legal  dis- 
cretion of  court,  123  C  248 

where  judgment  opened,  case  stands  as 
though  no  judgment  rendered,  125  C  728 
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reversal  of  ruling  on  motion  to  set  aside 
verdict  during  same  term  of  court  permis- 
sible, 128  C  56 

decree  of  Probate  Court  after  statutory  no- 
tice and  upon  hearing  is  not  ex  parte  within 
statute  permitting  it  to  modify  or  revoke 
ex  parte  decree  before  appeal,  even  as  re- 
gards party  who  had  no  actual  notice,  129 
C  309 

Superior  Court  may  grant  relief  against  de- 
crees of  Probate  Court  procured  by  fraud, 
accident  and  mistake,  129  C  309 

Probate  Court  has  no  power  to  open  de- 
crees it  has  made  on  such  a  ground,  129  C 
316 

Probate  Courts  have  no  power  to  open  de- 
crees they  have  made  except  under  specific 
statutory  authority,  129  C  316 

-Particular  Cases 


§21.. 

entry  on  file,   "decree  that  defendant  recover 

costs";  later  judgment  of  dismissal  held  a 

nullity,  47  C  579 

refusal  to  open,  held  on  facts,  error,  51  C  387 

remittitur  and  amendment  of  judgment  where 

damages  given  are  excessive,  75  C  263 

reopening  probate  of  will  for  fraud,  76  C  412 

judgment  dissolving  corporation  opened  at 
suit  of  large  creditor  who  did  not  receive 
notice  of  limitation  of  time  to  present 
claims  due  to  concealment  of  president  of 
corporation,  76  C  464 

motion  to  open  judgment  of  discontinuance 
not  granted  where  plaintiff  or  his  attorney 
has  been  negligent,  77  C  19 

failure  to  allow  interest  for  time  during  which 
appeal  is  pending,  should  be  at  once  cor- 
rected, 78  C  35 

judgment  can  be  changed  as  to  the  date  of 
ownership  of  property,  81  C  563 

if  judgment  affirmed  in  March,  no  laches  if 
correction  asked  in  June,  81  C  563 

notice  of  amendment  of  judgment  after  term, 
if  one  party  appeared  and  other  made  no 
complaint,  81  C  569 

opening  sentence  on  plea  of  guilty  in  criminal 
prosecution,  85  C  509 

if  new  cause  of  action  is  added  by  improper 
amendment  after  default,  default  should  be 
opened  and  pleadings  erased,  86  C  308 

amendment  of  judgment  that  made  it  clearer 
does  not  change  the  meaning,  94  C  280 

whether  judgment  may  be  reopened  on  ground 
that  after  default  was  entered  and  cause 
placed  on  jury  docket,  hearing  was  had  to 
court,  quaere,  105  C  245 

file  which  accords  with  decision  of  judge 
finding  certain  issues  only  for  plaintiff  will 
not  be  corrected  to  find  them  all  for  him, 
108  C  93 

correction  of  interest  in  judgment  may  be  ju- 
dicial act,  108  C  282 
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reopening  judgment  for  deficiency  against  de- 
faulting purchaser  at  foreclosure  sale,  and 
confirming  resale,  is  final  judgment  from 
which  appeal  lies,  108  C  304 

decrees  ordering  resale  of  property  sold  in 
foreclosure  at  expense  of  first  purchaser 
and  confirming  resale  properly  opened 
where  purchaser  not  cited  in  before  decrees 
made,  109  C  23 

he  is  not  estopped  by  knowledge  of  resale 

if  he  did  not  know  it  was  at  his  expense, 
109  C  23 

amendment  of  judgment  rendered  after  death 
of  party  subsequent  to  hearing,  of  which 
court  was  ignorant,  to  make  it  speak  as  of 
earlier  day,  110  C  649 

adjudications  in  the  nature  of  orders  of  sale 
are  ambulatory  and  subject  to  amendment 
and  modification,  111  C  605 

granting  motion  to  open  judgment  of  strict 
foreclosure  after  title  has  become  absolute 
in  incumbrancer  not  void  and  defect  may 
be  waived,  115  C  619 

and  where  plaintiff  filed  substitute  com- 
plaint and  sought  judgment  under  it  held 
defect  in  opening  judgment  was  waived, 
115  C  619 

court  through  inadvertence  entered  judg- 
ment for  interest  only  on  debt  instead  of 
amount  due;  held  it  was  court's  duty  to 
correct  this  obvious  error,  115  C  631 

prayers  for  relief  that  foreclosure  judgment 
be  set  aside  and  plaintiff  be  given  hearing 
as  to  amount  of  indebtedness  and  that  a 
new  law  day  be  fixed,  appropriate  to  at- 
tempt to  open  and  modify  judgment  under 
the  statute,  118  C  226 

remedy   precluded   in  this   case,   as  when 

action  brought  title  had  become  absolute 
in  incumbrancer,  118  C  226 

where  after  service  of  process,  mortgagee  was 
told  that  bringing  action  was  a  mistake  but 
mortgagor  proceeded  to  take  judgment, 
mortgagee  not  entitled  to  relief  where 
thereafter  he  had  ample  notice  of  judgment 
and  took  no  action  until  law  day  had  passed, 
118  C  226 

action  of  court  in  opening  judgment  after  end 
of  term  during  which  it  was  rendered  was 
erroneous  but  not  void,  118  C  414 

and  plaintiff  thereafter  had  right  to  claim 

case  for  trial  as  though  no  hearing  had 
been  held,  118  C  414 

statement  filed  by  judges  as  to  limited  purpose 
for  which  judgment  was  opened  cannot 
have  effect  of  limiting  terms  of  order,  118 
C  417 

where   judgment  adjudicated   only  rights 

of  plaintiff  it  was  not  necessary  to  open  it 
to  adjudicate  rights  of  defendant  lien-hold- 
ers, 118  C  418 

until  passage  of  law  day,  judgment  of  fore- 
closure may  be  opened   and   modified   and 
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court  should,  upon  showing  of  sufficient 
cause,  afford  this  relief,  120  C  16 
court  should  have  granted  motion  to  reopen 
judgment  and  allow  amendment  to  answer 
setting  up  defense  which  would  have  been 
bar  to  action  on  note  under  Small  Loans 
Act,  where  defendant  filed  motions  prompt- 
ly, 120  C  190 

judgment  may  be  vacated  for  prejudicial  ir- 
regularity, 120  C  235 

where  court  ordered  distribution  of  as- 
sets in  hands  of  receiver  before  claims  were 
settled,  it  was  justified  in  later  rescinding 
judgment,  ordering  delivery  of  property  to 
corporation  and  discharging  receiver,  120 
C  235 

four  days  after  trial  plaintiff  filed  motion  to 
reopen  judgment,  and  at  hearing  produced 
further  and  cumulative  medical  testimony 
on  a  litigated  point ;  procedure  improper 
and  motion  properly  denied,  120  C  694 

where,  on  appeal,  it  was  discovered  that  judg- 
ment file  did  not  accord  with  memorandum 
of  decision,  attention  was  called  to  it  to  en- 
able necessary  steps  to  be  taken  in  trial 
court  to  correct  judgment  file,  121  C  88 

inclusion  of  costs  in  judgment  against  high- 
way commissioner  contrary  to  statute,  can 
be  corrected  in  trial  court,  121  C  97 

defendant's  counsel  moved  to  erase  case  from 
docket  after  it  had  been  restored  at  term 
subsequent  to  rendition  of  judgment  discon- 
tinuing case,  counsel  appearing  as  "its  at- 
torney for  this  motion" ;  held 

appearance  did  not  waive  court's  lack  of 

jurisdiction,  121  C  377 

court    properly    held    judgment    restoring 

case  to  docket  should  be  set  aside  and  case 
erased,  121  C  377 

where  memorandum  of  decision  directed  that 
judgment  be  entered  for  one  defendant  but 
judgment  file  ran  against  all,  trial  court 
could  correct  mistake,  121  C  432 

opening  of  judgment  of  foreclosure  is  within 
discretion  of  court,  122  C  334 

reorganization  proceedings  in  federal  court 
under  Bankruptcy  Act  did  not  oust  Superior 
Court  of  jurisdiction  to  vacate  its  foreclo- 
sure judgment  and  allow  withdrawal  of 
action,  123  C  9 

judgment  which  court  vacated  October  2d 

was  judgment  which  it  rendered   May   1st 
extending,  for  the  second  time,  the  law  days 
which   it   had   originally   fixed   on   January 
10th,  123  C  9 
-and   so  was   within   its  power  to  reopen 


under  statute,  whether  or  not  "term"  to  be 
construed  as  equivalent  of  "session,"  123  C  9 

— opening  of  judgment  and  withdrawal  of 
action  by  state  court  appropriate  procedure 
in  view  of  adoption  of  plan  to  reorganize 
mortgagor  in  federal  court,  123  C  9 


-court's  discretion  was  not  abused,  123  C  9 
-and  no  rights  of  appellant,  who  was  sub- 


tenant of  lessee  of  property,  and  who  in 
effect  claimed  right  to  be  foreclosed  out 
and  relieved  of  lease,  were  invaded  by  the 
order,  123  C  9 

order  opening  foreclosure  judgment  and  ex- 
tending law  days  is  in  essence  and  substance 
a  new  judgment,  123  C  16 

court  did  not  abuse  discretion  in  denying  mo- 
tion to  reopen  judgment  in  order  to  cite 
in  noteholders,  effect  of  denial  being  to 
leave  parties  to  remedy  by  another  action 
rather  than  prolong  present  one,  123  C  248 

application  to  open  judgment  by  default  ad- 
dressed to  sound  discretion  of  court,  which 
did  not  abuse  it  in  denying  motion  where 
party  making  motion  did  not  appear,  123 
C  487 

even  where  judgment  of  default  is  based  on 
failure  to  make  entry  of  appearance,  judg- 
ment may  not  be  opened  unless  defendant 
prevented  from  appearing  by  accident,  mis- 
take or  other  cause,  123  C  491 

court  properly  denied  motion  where  it  set 
forth  no  new  facts  not  litigated  at  trial  and 
simply  asked  court  to  make  different  order 
on  same  facts,  123  C  569 

no  abuse  of  discretion  to  refuse  to  reopen 
judgment  to  contradict  testimony  at  trial 
where  motion  did  not  state  who  witnesses 
were,  what  testimony  would  be  or  that  it 
was  not  within  party's  power  to  introduce 
at  trial,  124  C  539 

motion  to  reopen  strict  foreclosure  judgment 
properly  denied  after  title  had  become  ab- 
solute in  incumbrancer,  124  C  605 

court  had  right,  at  same  term  at  which  judg- 
ment was  entered,  to  direct  change  in  form 
so  that  it  would  purport  to  be  an  order  on 
compensation  commissioner  to  pass  upon 
motion  to  correct  award,  125  C  22 

modification  of  provisions  of  divorce  decree 
for  alimony  and  support  of  children,  125  C 
339 

even  if  motion  to  modify  judgment  may  prop- 
erly be  made  in  equitable  action  for  support, 
it  cannot  take  place  of  appeal  and  should 
not  be  granted  unless  substantial  change  has 
occurred  since  judgment,  127  C  503 

where  court  has  general  power  to  modify  de- 
cree for  alimony  or  support,  exercise  of  that 
power  not  affected  by  fact  that  decree  is 
based  on  agreement  entered  into  by  parties, 

127  C  510 

under  judgment  for  accounting  defendants 
entitled  before  committee  to  prove  and  re- 
ceive benefits  of  any  proper  credits,  128  C 
442 

therefore  denial  of  motion  to  amend  judg- 
ment by  inserting  provision  for  deduction  of 
certain  costs  and  expenses  not  prejudicial, 

128  C  442 
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finding  of  court,  on  which  it  reopened  judg- 
ment and  fixed  new  law  day,  based  on 
statement  of  defendants'  counsel  only,  dis- 
regarded and  did  not  establish  fraud,  acci- 
dent or  mistake,  128  C  697 

title  became  absolute  in  plaintiff  on  fail- 
ure of  defendants  to  redeem  on  or  before 
law  day  fixed  by  judgment  which  was  re- 
opened, 128  C  697 

where  statute  provides  that  no  judgment  for 
strict  foreclosure  shall  be  reopened  after 
title  becomes  absolute  in  incumbrancer,  re- 
opening of  judgment  after  that  time  is 
erroneous  in  absence  of  waiver,   128  C  697 

denial  of  motion  to  reopen  judgment  for  dam- 
ages for  plaintiff's  support  on  ground  of  ad- 
missions made  in  divorce  action  within  dis- 
cretion of  court,  which  was  not  abused,  129 
C  347 

§  22.  Arrest  of  Judgment 

formed  and  expressed  opinion  of  juror,  good 
ground  for,  K  14,  34  C  280,  50  C  302 

unless  known  to  injured  party  before  ver- 
dict, K  14 

on  motion  in,  court  will  not  review  facts  de- 
termined by  verdict,  K  61 

no  costs  allowed  either  party  on,  for  insuffi- 
ciency of  declaration,  K  89,  218 

objection  to  juror  not  ground  of  principal 
challenge,  no  ground  for,  K  134 

judgment  arrested  where  verdict  founded  on 
immaterial  issue,  K  140 

that  juror  was  of  jury  in  court  below  is  in- 
sufficient to  arrest  verdict,  though  good 
cause  for  challenge,  K  166 

so   also  failure  to  take  oath  of  fidelity 

to  State,  K  184 

misapprehension  by  jury  of  legal  conse- 
quences of  verdict  no  ground  for,  K  212 

motion  in,  to  be  made  within  twenty-four 
hours  after  verdict,  K  235,  2  R  476 

on  motion  in,  court  cannot  inquire  into  evi- 
dence on  which  jury  found  a  general  ver- 
dict, K  274,  277 

mislaying  exhibits  when  cause  is  given  to 
jury  no  ground  for,  K  277 

relationship  of  juror  to  party,  sufficient  to 
disqualify  a  judge,  ground  for,  K  280 

verdict  on  insufficient  evidence  no  ground  for, 
K  314,  1  R  150,  186,  220 

mistaken  view  of  law  and  evidence  by  jury 
no  ground  for,  K  423,  1  R  111 

judgment  arrested  if  juror  talks  about  case 
with  one  not  of  the  jury,  1  R  134,  430,  3  D 
223 

or  with  officer  in  charge,  2  R  349 

juror  held  incompetent  to  testify  to  con- 
versation, 1  R  135 

finding  must  answer  issue  where  motion  is 
grounded  on  matter  of  fact,  1  R  183 

judgment  arrested  if  jury  refer  assessment  of 
damages  to  chance,  1  R  194 
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that  verdict  does  not  answer  the  issue,  ground 
for,  1  R  268 

■ verdict  on  plea   answering  part   only,   of 

declaration,  2  R  5 

interest  of  juror  in  the  question,  ground  for, 
1  R  455 

not  arrested,  where  plea  is  abandoned  and 
justice  done,  2  R  117 

nor  for  not  alleging  want  of  payment  to 

administrator  where  issue  is  on  payment  to 
intestate,  2  R  524 

judgment  not  arrested  where  juror  is  related 
to  losing  part}-  who  did  not  disclose  it,  2 
R  185 

a  finding  is  necessary  when  motion  in  arrest 
of  judgment  presents  facts  and  law,  2  R  413 

judgment  against  officer  taking  goods  not  ar- 
rested, where  a  juror  was  a  nephew  of  at- 
taching creditor,  2  R  531 

statement  of  juror  to  outsider  that  jury  had 
agreed,  no  ground  for,  2  D  211 

motion  in,  may  be  answered  ore  tenus,  2  D 
392.  495   • 

omission  of  similiter,  no  ground  for,  2  D  397 

that  juror  was  not  a  freeholder,  ground  for, 
1  C  401 

separation  of  jury  before  verdict,  no  ground 
for,  1  C  402 

on  immaterial  issue  after  verdict :  repleader 
ordered,  2  C  250 

that  promise  is  alleged  after  date  of  writ,  no 
ground  for.  2  C  665 

motion  in,  allowed  after  trial  on  general  issue, 
if  court  had  no  jurisdiction.  7  C  246 

what  misconduct  of  juror  is  insufficient 
ground  for,  9  C  51,  50  C  308 

no  error  to  overrule  motion  in,  not  filed  with- 
in twenty-four  hours  after  verdict,  12  C  232 

motion  in,  after  issue  tried  to  court,  is  cer- 
tainly unusual,  14  C  334 

motion  in,  does  not  require  technical  nicety. 
17  C  339 

informality  of  answer  to  motion  in,  no  ground 
of  error.  18  C  90 

or     informality    in    judgment     of    court 

thereon,  18  C  90 

where  document  not  in  evidence  and  calcu- 
lated to  affect  verdict  given  to  jury  by  mis- 
take, judgment  should  be  arrested.  18  C 
543 

paper  used  to  aid  witness'  memory,  if  going 
to  jury,  may  be  ground  for,  18  C  549 

taking  issue  on  inducement,  no  ground  for,  19 
C374 

motion  in.  for  extrinsic  causes,  regarded  as 
application  for  new  trial ;  governed  by  sim- 
ilar principles,  20  C  88 

motion  denied,   if  cause  could   have   been 

discovered  on  trial  by  use  of  due  diligence, 
20  C  89 
-motion  omitting  to  aver  due  diligence  is 


fatally  defective,  20  C  89 
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motion  must  aver  party's  ignorance  of  juror's 
misconduct  until  after  verdict,  20  C  241 

if  arrested  for  causes  demurrable,  costs  are 
not  allowed,  20  C  349 

one  or  more  good  counts,  of  several,  will 
sustain  a  general  verdict,  23  C  589 

applicable  both  to  civil  and  criminal  cas- 
es, 23  C  589 

motion  in,  not  aided  by  averments  in  motion 
for  new  trial,  29  C  126 

difference  between  motion  in,  and  motion  for 
new  trial,  38  C  120 

motion  in,  may  by  court's  permission  be  filed 
later  than  twentv-four  hours  after  verdict. 
41  C  270 

permission  to  be  granted   only  for  good 

cause  shown,  41  C  270 

motion    filed    within    twenty-four    hours 

may  be  amended  after  that  time,  41  C  271 

motion  in,  by  defendant,  lies  only  where  plain- 
tiff has  averred  all  that  defendant  would 
have  to  allege  in  a  plea  of  abatement,  48 
C  40 

failure  to  plead  a  proper  breach  in  action  on 
mutual  life  policy  not  cured  bv  verdict,  48 
C99 

motion  in,  proper  and  only  remedy  for  mis- 
conduct of  jurors  affecting  verdict.  50  C  308 

when    misconduct    discovered   too   late   to 

file,  new  trial  will  not  be  granted  under  stat- 
ute, 50  C  309 

same  princioles  govern  as  on  motion  for  new 
trial,  72  C  111 

failure  to  allege  in  complaint  that  claim  was 
unpaid,  not  ground  for,  if  facts  sustain 
judgment,  72  C  450 

court  may  extend  time  for  filing  motion  for. 
75  C  679 

information  alleging  offense  in  words  of  stat- 
ute not  subject  to,  81  C  696 

absence  of  accused  in  toilet  when  jury  chosen 
not  ground  for,  82  C  59 

not  granted  where  jury  took  wrong  paper  by 
mistake,  82  C  60 

granted  where  information  fails  to  set  forth 
acts  or  motive,  82  C  321 

not  granted  for  defects  cured  by  verdict,  84 
C  269 

motion  in,  not  a  proper  method  for  reviewing 
rulings  on  evidence.  96  C  571 

plaintiff  may  not  have,  where  on  interroga- 
tories defendant's  position  becomes  impreg- 
nable, 98  C  217 

cannot  be  supported  by  oral  testimony  of 
jurors  that  thev  had  mistaken  law  or  facts. 
105  C  528 

not  necessary  where  motion  to  set  verdict 
aside  is  made,  although  this  includes  erro- 
neous charge  and  improper  argument,  107 
C  17 

when  it  lies,  112  C  466 

appropriate  method  of  testing  legal  suf- 
ficiency of  facts  alleged.  112  C  466 


question  of  sufficiency  of  pleadings  raised  too 
late  by  motion  in  arrest  of  judgment,  115  C 
266 

claimed  errors  in  charge  or  rulings  of  court 
or  insufficiency  of  evidence  to  support  ver- 
dict are  not  proper  matters  to  consider,  115 
C  672 

extent  of  argument  on  motion  in  discretion 
of  court,  subject  to  review,  115  C  672 

properly  granted  where  verdict  failed  to  dis- 
pose of  issues  in  case,  115  C  704 

granting  should  be  followed  by  an  appro- 
priate order   to   place  case  in   situation  to 
be  disposed  of  upon  its  merits,  115  C  704 
-proper  to  direct  verdict  to  be  set  aside, 


115  C  704 

motion  based  on  variance  between  complaint 
and  proof  properly  denied,  116  C  454 

not  granted  after  verdict  against  corporation 
on  ground  that  it  did  not  exist;  proper  par- 
ties substituted  as  defendants,  117  C  637 

motion  not  proper  way  to  raise  question  as  to 
adequacy  of  evidence,  119  C  553 

it  looks  to  record  alone,  119  C  553 

§  23.  Judgment  Notwithstanding  Verdict 

judgment  non  obstane  veredicto  is  proper, 
when,  1  R  351,  2  C  247 

in  action  of  trespass,  where  freehold  title  of 
defendant  was  no  defense,  but  defendant 
pleaded  it  and  issue  was  found  for  him, 
judgment  for  plaintiff  non  obstante  vere- 
dicto proper,  6  C  78 

only  remedy  for  erroneous  refusal  of  trial 
court  to  direct  verdict  for  party  entitled  to 
it  or  to  set  aside  verdict  against  him  is'  a 
new  trial  on  appeal,  81   C  578 

judgment  non  obstante  veredicto  is  one  by 
confession  made  on  the  pleadings ;  cannot 
be  given  where  pleadings  consist  of  denials 
only,  87  C  527 

cannot  be  rendered  in  favor  of  defendant 

on  plaintiff's  cause  of  action,  87  C  527 

at  common  law  only  plaintiff  could  move  for 
judgment  notwithstanding  verdict,  defend- 
ant's remedy  being  by  motion  in  arrest,  91 
C249 

judgment  non  obstante  veredicto  does  not  lie 
for  plaintiff  on  ground  of  variance,  91  C  249 

judgment  non  obstante  veredicto  rests  on  the 
ground  that  verdict  is  not  proper  under  the 
pleadings,  91  C  249 

judgment  non  obstante  veredicto  proper  when 
upon  pleadings  and  whole  record  it  is  man- 
ifest that  plaintiff  is  entitled  to  verdict  ac- 
cording to  law,  96  C  403 

answer  to  interrogatories  conclusive  on  re- 
fusal to  grant  motion  non  obstante  vere- 
dicto, 98  C  217 

where  plaintiff's  right  to  recover  was  pre- 
cluded by  a  previous  judgment  against  him 
on  same  issues,  case  remanded  with  direc- 


Judgments  §  24 

tion  to  enter  judgment  non  obstante  vere- 
dicto for  defendant,  104  C  585 
procedure  of  entering  judgment  based  upon 
answers  to  interrogatories  under  proper 
circumstances  in  favor  of  party  against 
whom  general  verdict  has  been  rendered, 
119  C  630 

§  24.  Judgments  of  Other  States  and  the 
United  States 
See  also  Conflict  of  Laws 

judgment  not  conclusive  on  question  of  ju- 
risdiction, K  126 

service  on  nonresident,  when  insufficient  to 
support  action  on,  K  126 

of  justice  of  the  peace,  how  authenticated,  5 
D  363 

foreign  judgment  how  authenticated,  2  C  85 

foreign  judgment  as  conclusive  as  domestic, 
by  way  of  defense,  2  C  85 

when  judgment  of  another  State  invalid  for 
want  of  legal  notice,  4  C  380 

of  district  court  as  to  title,  held  conclusive 
here  between  same  parties,  as  to  nature  of 
title  and  manner  of  acquisition,  6  C  508 

of  another  State,  against  one  without  notice 
and  not  appearing,  is  invalid,  6  C  508 

acting  on  property  is  binding  everywhere,  16 
C  127 

not  valid  here  unless  foreign  court  had  juris- 
diction of  the  person,  17  C  500 

can  have  no  greater  effect  here,  than  where 
rendered,  17  C  500 

if  fairly  obtained,  whether  conclusive  else- 
where, quaere,  22  C  500 

jurisdiction  presumed  to  have  been  properly 
exercised,  if  court  once  had  jurisdiction,  28 
C  6 

jurisdiction  not  lost  by  entry  of  discontinu- 
ance, 28  C  6 

notice  presumed,  if  required  by  practice,  28  C 
6 

only  valid  where  defendant  has  appeared  or 
had  notice,  28  C  135 

to  have  same  validity  in  every  other  State, 
28  C  433 

only  such  pleas  are  pleadable  to  judgment  as 
are  pleadable  where  rendered,  28  C  433 

a  bar  to  further  prosecution  of  suit  here  be- 
tween same  parties  for  same  thing,  28  C 
433 

though  suit  here  is  begun  by  attachment, 

28  C  433 
-and  though  appeal  from  foreign  judgment 


is  pending,  if  appeal  does  not  vacate  it,  28 
C  433 

difference  between  foreign  and  domestic  judg- 
ments as  to  presumption  de  jurisdictional 
facts,  30  C  190 

in  Xew  York,  against  two,  one  not  served 
with  notice ;  in  debt  on  judgment  here  plain- 
tiff must  prove  joint  indebtedness,  31  C 
217 
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proper  course  of  procedure,  where  proof 

showed  indebtedness  was  several,  31  C  217 

New  York  judgment  against  B  in  favor  of 
A  is  conclusive  as  to  amount  due  in  suit 
here  by  C,  a  judgment  creditor  of  A,  on 
scire  facias  against  B,  56  C  341 

factorizing  creditor  here  succeeds   to  all 

rights  of  his  debtor,  56  C  341 

service  on  one  transiently  in  jurisdiction 
enough;  then,  in  absence  of  fraud,  judgment 
is  conclusive,  67  C  91 

jurisdiction     always     open    to     question; 

law  determining  form  of  judicial  proceed- 
ings in  foreign  country  may  be  shown  by 
parol ;  effect  of  judgments  in  other  States 
and  foreign  countries;  Great  Britain,  67  C 
105,  113 

fraud  in  procuring;  basis  of  remedy  on; 
judgments  in  rem  and  in  personam  distin- 
guished; doctrine  of  res  adjudicata  applied 
to,  67  C  112 

effect  of  judgment  of  another  State  as  to  va- 
lidity of  note  given  by  married  woman  here, 
as  regards  presentation  of  note  to  trustee 
in  insolvency  here;  such  judgment  given  in 
action  begun  after  note  is  presented  here, 
71  C  708 

nonresident  of  State  may  attack  judgment 
against  him  for  lack  of  jurisdiction,  even  in 
collateral  proceedings,   72  C  519 

statutes  of  United  States  as  determining  effect 
of  judgment  of  another  State,  73  C  389 

foreign  judgment  as  to  validity  of  claim  on 
estate  held  conclusive  here,  74  C  247 

judgment  in  United  States  court  is  on  same 
footing  as  judgment  of  our  courts,  74  C  652 

appearance  of  defendant  in  another  State  de- 
termined by  record  there,  79  C  165 

foreign  judgment  conclusive  as  to  meaning 
of  statute  of  State  where  rendered,  79  C 
175 

decree  or  order  for  husband  to  pay  wife  al- 
lowance, made  in  New  York,  subject  to 
modification  and  enforceable  only  by  con- 
tempt or  sequestration  proceedings,  not  en- 
forceable here,  80  C  1 

proceedings  for  removal  of  foreign  guardian 
held  not  to  create  estoppel  in  action  on  his 
bond,  by  his  successor,  80  C  111 

in  a  suit  on  a  judgment  of  a  foreign  State,  one 
can  set  off  a  claim  for  unliquidated  dam- 
ages, 81   C  244 

properly  exemplified  judgment  of  Probate 
Court  of  another  State  upheld  here,  81  C 
686 

when  to  be  upheld  here ;  open  to  attack  on 
jurisdictional  grounds,  88  C  689 

in   divorce,  residence  must  be  bona  fide, 

but  motive  of  no  significance,  88  C  689 

judgment  of  a  federal  court  is  enforced  against 
property  in  hands  of  a  receiver  by  inter- 
vention in  the  receivership  court  and  by  its 
order,  93  C  165 
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sufficiency  of  record  to  prove  judgment  is 
determined  by  law  of  State  where  it  is 
rendered,  95  C  167 

in  action  on  foreign  judgment,  want  of  juris- 
diction how  challenged,  98  C  251 

right  of  foreign  court  to  render  judgment 
against   Connecticut  corporation,  98  C  251 

inability  to  enforce  a  foreign  decree  ex- 

traterritorially    does   not   prevent   rendering 
judgment  if  court  can  do  complete  justice, 
98  C  251 
-such    a    judgment    is    within    "full    faith 


and    credit"    clause    of    Constitution,    98    C 
251 

right  of  Iowa  court  to  give  judgment  for  over- 
assessment  of  premiums  by  Connecticut  in- 
surance company,  98  C  251 

argument  that  it  would   require  account- 
ing and  overhauling  of  books  here  not  sus- 
tained, 98  C  259 
-errors  in  proceedings  of  foreign  court  im- 


material, 98  C  252 

effect  of  separation  agreement,  approved  by 
Italian  courts,  upon  divorce  action  in  this 
State,  108  C  292 

when  judgment  based  on  foreign  penal  statute 

enforceable  here,  108  C  386 
this  State  must  accept  United  States  Supreme 

Court  rule  as  to  judgments  entitled  to  full 

faith  and  credit,  108  ,C  386 
this  State  will  not  determine  validity  of  acts 

of  foreign  fiduciary,  if  questions  may  have 

been  adjudicated  elsewhere,  108  C  611 

while  two  actions  in  different  States  may 
both  be  prosecuted  to  judgment,  satisfac- 
tion of  one  satisfies  both,  110  C  535 

priority  of  judgments  between  States  having 
comity;  judgment  as  bar  to  garnishee  pro- 
ceedings, 111  C  383 

order  of  alimony  pendente  lite  by  New  York 
court  followed  by  final  judgment  without 
alimony,  not  enforceable  here,  113  C  306 

where  Connecticut  resident  went  to  another 
State  to  secure  divorce  but  did  not  acquire 
domicil  there,  court  was  without  jurisdic- 
tion to  grant  divorce,  119  C  618 

defendant  entitled  to  judgment  declaring 

decree  of  divorce  invalid,  119  C  618 

enforcement  of  decree  of  alimony  of  New 
York  court  in  this  State  by  contempt  pro- 
ceedings, 122  C  155 

§  25.  Actions  on;  Satisfaction  of 

levving  execution  on  body  of  debtor  not  sat- 
isfaction of,  3  C  214,  4  C  387 

voluntary  release  of  body  by  creditor  is  sat- 
isfaction of  debt,  4  C  440 

judgment  on  new  partial  security,  remaining 
unsatisfied,  is  no  extinguishment  of  orig- 
inal debt,  10  C  474 

merges  in  the  cause  of  action  on   which 

judgment  is  had,  10  C  478 


recovery  for  part  of  cause  of  action  is  a  sat- 
isfaction of  the  whole,  31  C  332 

substitution  of  worthless  contract  is  no  dis- 
charge; levy  on  body,  31  C  511 

where  levy  on  realty  proves  fruitless,  debt  on 
judgment  will  lie,  45  C  196 

after  twenty  years  payment  is  presumed ; 
presumption  is  sufficient  if  not  rebutted,  50 
C44 

fact    that    judgment    has    not   been    paid 

may  always  be  shown,  50  C  44 

immaterial  that  the  judgment  was  ren- 
dered in  another  State,  though  statute  of 
that  State  limits  time  of  action  to  six  years, 
50  C44 

no  defense  to  action  on  judgment  that  no 
actual  notice  was  given  of  original  suit,  55 
C  181 

where    judgment    was    properly   rendered 

it  must  stand  until  set  aside,  55  C  181 

where  writ  in  original  suit  had  been  le- 
gally served,  but  defendant  had  no  actual 
notice,  held  an  injunction  did  not  lie  against 
the  enforcement  of,  55  C  181 

to  predicate  a  suit  upon,  it  must  be  complete, 
final,  and  one  upon  which  execution  may 
issue,  57  C  332 

defendant  who  has  settled  suit  before  return 
day  may  have  injunction  restraining  en- 
forcement, 58  C  316 

defendant  not  guilty  of  laches  in  not  ap- 
pearing though  having  a  good  defense,  58 
C  316 

allegation   of   settlement  and  fraud  held 

sufficient,  58  C  316 

where  judgment  is  given  on  partnership  claim, 
partners  can  plead  it  as  their  individual 
right,  though  not  named,  67  C  91 

judgment  as  contract;  limitation  of  action 
thereon,  74  C  652;  but  see  67  C  117 

judgment  concerning  public  interest  enforce- 
able by  State  by  mandamus,  71  C  43 

presumption  of  payment,  74  C  652 

interest  which  should  have  been,  but  was  not, 
included  in  judgment  not  recoverable  in 
action  on  it,  78  C  35 

satisfaction  of  judgment  in  action  on  judg- 
ment satisfies  both,  78  C  38 

if  appeal  dismissed  for  death  of  plaintiff,  as- 
signee of  judgment  may  bring  action,  though 
assignee  might  have  been  made  a  party,  and 
proceed  with  the  appeal,  82  C  208 

assignee  of  judgment  can  sue  in  own  name, 
82  C  213 

two  assignments  of  same  date  not  necessarily 
the  same;  judgment  on  one  not  necessarily 
bar  to  other,  85   C  271 

creditor  of  town  can  levy  on  private  prop- 
erty of  inhabitants,  87  C  63 

that  demand  had  not  been  made  on  judgment 
debtor  nor  indebtedness  recognized  by  him 
nor  that  he  was  insolvent,  does  not  make 
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presumption    of   payment    conclusive,    87    C 
495 
-nor    are    they    inconsistent    with    conclu- 


sions that  judgment  is  not  paid,  87  C  495 

judgment  is  stayed  by  filing  notice  of  appeal 
and  request  for  a  finding,  89  C  413 

where  contract  to  release  judgment  is  execu- 
tory there  is  no  release  until  it  is  per- 
formed, 112  C  58 

and  creditor,  by  default  of  debtor  in  mak- 
ing agreed  payments,  is  remitted  to  rights 
under  it,  112  C  58 

judgment  for  money  damages  is  an  entirety 
and  cannot  be  enforced  piecemeal,  112  C 
380 

under  statute  subrogating  judgment  creditor 
of  one  insured  against  liability  to  rights 
against  insurer,  injured  party's  rights  are 
those  of  creditor  not  lienor,  115  C  193 

where  there  are  several  creditors  in  single 
fund  inadequate  to  pay  all,  general  rule  is 
that  of  equality,   115  C  193 

situation  where  several  parties  suffer  injuries 
by  reason  of  single  accident  and  amounts 
recovered  against  insured  exceed  obligation 
of  insurer,  115  C  193 

court  reluctant  to  recognize  priority  based 

on    time    of    bringing    action    or    obtaining 
judgment,  115  C  193 
-where    interpleader    brought    by    insured, 


maxim  that   equalitv  is  equity   applies,   115 
C  193 

where  judgments  are  rendered  against  differ- 
ent persons  for  same  cause  of  action  pay- 
ment of  one  is  satisfaction  of  all,  115  C 
249 

satisfaction  of  smaller  precludes  collec- 
tion of  larger  except  costs,  115  C  249 

where  recovery  allowed  for  same  injuries 
against  one  defendant  for  breach  of  war- 
ranty and  greater  one  against  another  for 
negligence  general  rule  may  be  modified, 
115  C  249 

payment   of  damages   by   former   reduces 

those   collectible    against   latter   by   amount 
paid,  115  C  249 

award  of  arbitration  is  judgment  and  only 
payment  can  discharge  party,   115  C  484 

satisfaction  obtained  through  levy  of  body 
attachment  by  one  plaintiff  would  preclude 
the  other  plaintiff  where  judgment  was  not 
several,  118  C  166 

award  of  compensation  when  commuted  into 
lump  sum  and  made  presently  payable 
thereupon  becomes  final  judgment,  126  C 
491 

as  such  it  is  enforceable  in  ordinary  ac- 
tion  on  judgment,   126  C  491 

issuance  of  execution  "upon  any  uncon- 
tested or  final  award"  authorized  in  statute 
is  not  exclusive  method;  the  award  "may 
be  enforced  in  same  manner  as  a  judgment 
of  Superior  Court,"  126  C  491 
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JUDICIAL  SALES 

See  also  Execution  ;  Mortgages  §  26 ;  Partition  ;  Taxation  §  27 


sheriff  cannot  be  purchaser  at  sale,  5  C  475 

sufficient  reason  for  sale  elsewhere  than  sign- 
post must  be  shown  when,  16  C  536 

statute  authorizing  sale  of  real  estate  owned 
by  two  or  more  constitutional,  23  C  94,  51 
C  61 

levying  creditor  to  whom  undivided  part  of 
equity  of  redemption  set  off  cannot  peti- 
tion for  sale  of  mortgaged  premises,  36  C 
342 

must  be  strong  case  to  warrant  ordered  sale 
of  land  without  owner's  consent,  39  C  62, 
41  C  12 

sale  of  building  erected  through  contributions 
not  ordered  without  consent  of  all  and  sale 
is  for  best  interests  of  parties  affected  by  it, 
40  C  473 

statute  permits  equity  to  order  sale  when  in 
its  opinion  sale  will  better  promote  interests 
of  owners,  49  C  517 

jurisdiction  determined  by  value  of  property 
sought  to  be  sold,  50  C  258 

person  having  merely  an  interest  in  property 
but  not  title  is  not  entitled  to  order  of  sale, 
60  C  374 

statute  does  not  give  court  power  to  or- 
der sale  to  pay  debts,  60  C  374 

■ sale    sought    by    one    of    two    owners    of 

patent,  not  to  divide  proceeds  but  to  get 
debt  to  him  paid,  could  not  be  ordered  by 
court,  60  C  374 

whether  court  could  order  sale  for  pur- 
pose of  dividing  patent  proceeds,  quaere, 
60  C  374 


power  to  order  sale  rests  on  same  ground  as 
power  to  order  petition,  78  C  420 

is  alternative  to  partition,  78  C  420 

court  need  not  find  actual  division  impracti- 
cable, 79  C  277 

judicial  sale  ineffective  unless  confirmed  by 
court,  98  C  147 

forfeiture  of  deposit   will  not  be  implied 

in  absence  of  provision  in  judgment,  98  C 
147 

courses  open  to  court  when  purchaser  de- 
faults, 98  C  147 

discharge  of  original  purchaser  by  order 

of  resale,  98  C  147 

preference  of  some  owners  for  partition  does 
not  preclude  order  of  sale  where  it  will 
better  promote  owner's  interests,  98  C  393 

court  to  determine  whether  for  best  interest 
of  majority  of  parties  to  order  partition  or 
sale,  98  C  395 

confirmation  cures  all  defects  save  those  of 
jurisdiction  or  fraud,  111  C  605 

orders   of   sale   are  ambulatory   and   may 

be  modified,  111   C  605 

rule  caveat   emptor  generally  applicable ; 

when  relaxed  it  is  on  theory  purchaser  bids 
on  assumption  of  no  undisclosed  defects.  111 
C  605 
-purchaser  as  party  to  proceedings,  111  C 


605 


-may  object  to  confirmation,   111   C  605 


JUNK  YARDS 

See  Constitutional  Law  §§  4,  7;  Licenses  §  2;  Municipal 
Corporations  ;  Nuisance 
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§  1.  In  General 

jurisdiction  of  inferior  courts  is  examinable 
in  courts  of  general  jurisdiction,  1  C  439 

action  appealed  to  county  court  is  "brought 
to"   county   court,   within   statute,   6   C  418 

decisions  and  acts  of  a  court  not  having  ju- 
risdiction are  void,  8  C  409 

irregular  process  does  not  necessarily  render 
all  proceedings  void,  if  court  has  jurisdic- 
tion over  person  and  subject  matter,  10  C 
330 

warrant  issued  by  officer  of  limited  jurisdic- 
tion must  disclose  jurisdiction  on  its  face, 
10  C  514 

all  our  courts  are,  in  a  sense,  courts  of  limited 
jurisdiction;  facts  disclosing,  must  appear 
on  face  of  proceedings,  18  C  88 

presumed  in  favor  of  court  of  general  juris- 
diction, 26  C  273,  43  C  280 

aliter,   of  courts   of   inferior   and   limited 

jurisdiction,  26  C  273 
-and  of  courts  not  known  to  common  law, 


26  C  273 

what  must  exist,  if  special  powers  are  given 
to  special  tribunal ;  record  showing  such 
power  is  only  prima  facie  evidence,  26  C 
273 

to  be  complete  must  be  jurisdiction  of  parties, 
subject  matter  and  process,  26  C  273 

notice  to  adverse  party  is  a  prerequisite  to  ex- 
ercise of  jurisdiction,  32  C  566 

if  concurrent,  is  retained  by  court  first  in  pos- 
session, 32  C  570 

if  dependent  on  the  party,  it  is  the  party  of 
record,  though  real  party  in  interest  is  be- 
yond jurisdiction,  34  C  329 

foreign  government  may  be  a  party  in  in- 
terest, 34  C  329 

judgment  by  default,  no  service  being  made 
on  defendant,  affects  only  property  attached, 
35  C  273 

jurisdiction  is  not  affected  by  the  action  being 
misconceived  in  form,  41  C  321 

under  Practice  Act  court  can  render  in  same 
suit  either  a  legal  or  equitable  judgment, 
as  case  may  require,  49  C  443 

jurisdiction  is  determined  by  nominal  par- 
ties to  the  record,  52  C  167 

a  judgment  for  less  than  the  jurisdiction 
amount  does  not  affect  question  of,  56  C  111 

every  presumption  supports  where  jurisdic- 
tion is  possible  and  is  once  taken,  56  C 
111 

not  necessarily  lost  by  delaying  judgment 
later  than  return  hour,  57  C  270 

jurisdictional  facts  found  by  a  board  or  tribu- 
nal of  limited  statutory  authority  are  open 
to  question  in  any  other  court,  59  C  65 

but   such   finding   is   always   taken   to  be 

true  unless  proved  otherwise,  59  C  65 

one  court  cannot  pronounce  the  judgment  of 
another   court  to   be   erroneous,   except   by 
express  law,  59  C  496 
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"jurisdiction"  applied  to  courts  means  what, 
62  C  151 

a  judgment  of  a  court  of  general  jurisdiction 
may  be  collaterally  attacked  for  want  of, 
clearly  shown  by  its  own  record,  62  C  554 

history  of  the  jurisdiction  of  our  courts ;  Leg- 
islature cannot  impose  duties  beyond  juris- 
diction, but  may  modify  its  exercise,  64  C 
432 

court  exercising  statutory  powers  must  fol- 
low statutes  strictly,  67  C  7 

distinction  between  want  of,  and  erroneous 
exercise  of  jurisdiction,  67  C  185 

jurisdiction  cannot  be  conferred  by  will,  69 
C  702 

what  a  court  cannot  enforce,  it  cannot  decree, 
70  C  196,  82  C  392,  83  C  487 

nothing  is  out  of  jurisdiction  of  Superior 
Court,  nor  in  that  of  inferior  courts,  un- 
less  it  clearly  appears  to  be  so,  70   C  328 

terminates  on  final  judgment;  on  motion  to 
reopen,  must  be  re-established,  72  C  526, 
82  C  188 

assignment  made  simply  to  give  court  juris- 
diction will  not  have  that  effect,  72  C  701, 
77  C  457,  78  C  495 

by-law  of  association  requiring  all  means  of 
redress,  by  rules  of  order  to  be  exhausted 
before  action  brought,  upheld,  78  C  43 

courts  have  both  legal  and  equitable  jurisdic- 
tion unless  contrary  appears,  81  C  400 

amending  a  return  cannot,  by  relating  back, 
give  a  court  jurisdiction  that  it  did  not 
have  when  judgment  was  rendered,  85  C 
327 

no  presumption  is  made  in  favor  of  jurisdic- 
tion, 85  C  517,  86  C  351 

jurisdiction  defined,  85  C  524,  532 

collection  of  the  personal  tax  is  a  civil  action, 
and  criminal  courts  have  no  jurisdiction,  86 
C  191 

courts  of  limited  jurisdiction  can  act  only  as 
prescribed  by  the  Legislature,  89  C  196 

in  admiralty,  maritime  contracts  may  be  en- 
forced by  state  courts,  89  C  368 

jurisdiction  over  torts  occurring  at  sea,  89  C 
372 

as  to  actions  in  rem  jurisdiction  of  admiralty 
courts  is  exclusive,  but  not  as  to  personal 
actions,  89  C  372 

courts  must  have  control  of  person  or  prop- 
erty of  defendant,  90  C  293,  91  C  500 

courts  cannot  determine  rights  of  parties  who 
cannot  actually  or  constructively  be  brought 
before  it,  in  absence  of  legislation,  91  C  500 

jurisdiction  once  obtained  is  retained  free 
from  interference  by  other  courts,  92  C 
96 

allowing  amendment  beyond  jurisdiction  does 
not  oust  court  of  jurisdiction,  92  C  209 

if  case  is  dismissed  from  LTnited  States  court 
for  want  of  jurisdiction,  it  can  be  brought 
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in  Connecticut  court  in  one  year  thereafter, 
93  C  412 

jurisdiction  of  subject  matter  is  the  power 
to  hear  and  determine  cases  of  the  general 
class  to  which  the  proceedings  belong.  93 
C  550 

judge,  having  jurisdiction,  not  civilly  liable 
for  erroneous  exercise  of  it :  or  for  issuing 
order  in  excess  of  power.  93  C  55 

jurisdiction  defined.  96  C  209 

continuance  of  trial  beyond  term  after  one  in 
which  begun,  makes  proceedings  unlaw 
for  counsel  to  proceed  after  objection  over- 
ruled is  not  a  waiver,  97  C  554 

iiity  to  enforce  its  judgment  extrater- 
ritorial!}- does  not  affect  question  of  juris- 
diction. *9S   C  251 

may   induce   court   not   to   entertain   suit, 

though  it  has  jurisdiction  of  parties.  9S   C 
251 

plaintiff's  motive  in  obtaining  service  of  no 
consequence  if  he  acts  in  accordance  with 
law.  99  C  95 

refused,  if  effected  by  fraud  or  deceit  of  plain- 
tiff in  service  of  process.  99  C  95 

• but  not  if  plaintiff  only  did  what  he  had 

a  clear  legal  right  to  do,  99  C  95 

defendant  having  good  defense  ought  to  wel- 
come a  fair  trial  and  attempts  to  avoid  it 
do  not  appeal  to  equitable  sense  of  court, 
99  C  102 

all  courts  administer  legal  and  equitable 
rights  and  applv  legal  and  equitable  rem- 
edies, 99  C  216  ' 

pendency  of  application  for  writ  of  prohibi- 
tion does  not  destroy  jurisdiction  of  tribu- 
nal against  which  it  is  addressed.  110  C 
483 

where  court  had  jurisdiction  of  parties  and 
subject  matter,  judgment  appointing  per- 
manent receiver  not  a  nullity  because  req- 
uisite notice  not  given,  111  C  606 

jurisdiction  to  determine  whether  a  statute 
is  unconstitutional  is  in  judiciary,  112  C 
129 

attempt  of  Legislature  to  do  it  by  indi- 
rection is  encroachment  on  judicial  author- 
112  C  129 

arrest  and  detention  of  body  in  bastardy  pro- 
ceedings are  for  security  and  not  to  give 
jurisdiction,   118   C  304 

definition  of.  127  C  420 

§  2.  Domicil  or  Residence;  Locus  of  Prop- 
erty or  Occurrence 

casual  presence  of  nonresident  is  sufficient  to 

confer,  in  a  transitory  action.  K  406 
no  jurisdiction  here,  of  offenses  committed  in 

another   State,  1   R  403 
or  of  qui  tam  action  for  foreign  penalty. 

1   R  403 
mav  be  conferred  by  foreign  attachment,  1   R 
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action  maintainable  here  between  foreigners, 
on  a  foreign  contract.  2  R  66 

bill  for  conveyance  of  title  may  be  brought 
in  county  where  land  lies,  though  neither 
party   live   there,   2   R  456 

account,  against  cotenant.  need  not  be 
brought  in  county  where  land  is,  1  D  263 

that  respondent  inhabitant  of  another  State, 
here  transiently  at  time  served,  not  suffi- 
cient ground  to  abate  petition,  1  C  154 

proper  place  to  bring  action  in  which  United 
tes  is  plaintiff.  4  C  340 

over  nonresident  is  given  bv  attachment,  5  C 
102.  9  C  487 

applies  to  corporations,  5  C  102 

foreclosure  need  not  be  brought  in  countv  in 
which  land  lies,  6  C  198.^27  C  564 

may  be  gained  over  nonresident  having  prop- 
erty here.  9  C  487 

suit  against  insurance  corporation  may  be 
brought  where  stockholder  resides.  13  C 
302 

courts  here  have  no  jurisdiction  of  suits 
against  foreign  corporations,  begun  by  mere 
summons.   14  C  301 

Xew  York  court  has  no  jurisdiction  unless  de- 
fendant is  served  with  notice.  17  C  500 

whether  foreign  government  having  attachable 
property  in  this  State  can  be  sued  here, 
quaere,  29  C  283 

nonresident  procuring  crime  to  be  committed 
here  is  punishable  here.  34  C  118 

noxious  odors  arising  outside  jurisdiction  poi- 
soning air  of  place  within ;  whether  within 
jurisdiction  of  place  of  injurv,  quaere,  37  C 
597 

suit  for  same  to  be  brought  where,  37  C 

598 

where  both  parties  nonresidents,  and  defend- 
ant not  found  within  State,  attachment 
made  before  receipt  of*  process  held  not  to 
give  Superior  Court  jurisdiction.  43  C  183 

under  statute  District  Court  of  Waterbury 
has  jurisdiction  in  trespass  over  lands  in 
Woodbury,  where  one  of  the  parties  re- 
sides in  Woodbury.  51   C  169 

State  has  no  authority  to  subject  land  out  of 
its  jurisdiction  to   injury.   52   C   570 

though  it  would  be  damnum  absque  in- 
juria to  land  in  this   State,  52  C  570 

conferred  by  attachment  only,  is  sufficient  to 
allow   admissions   of   coplaintiff,   54   C   237 

courts  of  each  State  have  exclusive  jurisdic- 
tion over  land  within  its  own  limits,  55  C 
334 

courts  have  no  jurisdiction  over  nonresidents 
except  by  service  of  process  within  this 
State.  56  C  103 

but    may   proceed   by   attachment   against 

property  in  this  State,  56  C  103 

replevin  in  the  nature  of  a  transitorv  action, 
66  C  549 
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may  be  commenced  in  any  court   where 

either  plaintiff  or  defendant  resides,  66  C 
549 

where,  under  will  seeking  to  have  American 
property  administered  here,  and  English 
property  there,  administrator  here  brings 
action,  court  cannot  assume  jurisdiction  over 
English  administrator,   67   C  9 

resident  of  Connecticut  claiming  legacy  from 
estate  in  New  York,  must  resort  there  for 
his  remedy,  67  C  24 

ancillary  administration  and  garnishment 

of  dividends  here  as  affecting  rule,  67  C 
24 

temporary  presence  in  State  will  uphold  ac- 
tion, if  writ  is  properly  served ;  transitory 
actions  follow  the  person,  67  C   104 

jurisdiction  over  nonresident,  by  attachment 
of  property  here,  limited  to  that  property, 

71  C  153,  90  C  293 

service  on  nonresident  at  his  domicil  con- 
fers no  right ;  on  his  agent  as  garnishee ; 
in  absence  of  valid  service,  only  source  of 
jurisdiction  is  property  or  property  rights, 

72  C  430 

courts  of  State  of  incorporation  of  corpora- 
tion can  appoint  receiver  for  it,  73  C  595 

one  long  in  parts  unknown  to  be  regarded  as 
nonresident ;  statutes  as  to  requiring  ju- 
risdiction to  be  strictly  followed,  75  C  656 

if  action  against  nonresident  is  abated  for 
nonservice,  it  merely  removes  him  as  party; 
action  remains  in  rem  as  regards  property 
attached,  76  C  628 

jurisdiction  acquired  by  garnishment  of  debt- 
or of  nonresident,  79  C  15,  90  C  293 

action  lies  for  torts  committed  out  of  the 
State  if  not  against  policy  of  our  law,  82 
C  352 

personal  representative  of  one  killed  in  an- 
other State  may  sue  here,  83  C  278 

attachment  of  stock  in  local  company  owned 
by  nonresident  gives  jurisdiction  in  rem; 
appearance  makes  action  in  personam,  84 
C  618 

in  divorce,  bona  fide,  not  colorable,  residence 
within  the  State  is  necessary  to  give  juris- 
diction, 88   C  689 

nonresident's  accepting  service  outside  of  the 
State  is  not  a  submission  to  court's  juris- 
diction, 89  C  215 

effect  of  service  by  publication,  89  C  215 

contract  of  employment  of  seamen  is  enforce- 
able by  our  state  courts,  89  C  368 

court  must  have  control  of  property  or  person 
of  defendant  to  give  jurisdiction,  90  C  293 

no  jurisdiction  of  person  of  nonresident  unless 
served  within  State,  or  unless  he  voluntar- 
ily appears,  90  C  293 

nonresident  beneficiary  for  life  in  a  trust  fund 
in  Connecticut  can  be  reached  only  by  at- 
tachment or  garnishment  of  fund,  or  exist- 


Jurisdiction  §  2 

ence  of  a  contract  lien  to  be  foreclosed,  90 
C  293 

power  of  the  incorporating  State  to  compel 
production  of  corporation  books  does  not 
affect  jurisdiction  of  courts  of  this  State, 
90  C  638 

under  Workmen's  Compensation  Act,  Con- 
necticut courts  have  jurisdiction  when  a 
workman  is  employed  in  Massachusetts  but 
is  injured  in  Connecticut,  91  C  524 

definition  of  jurisdiction,  as  dependent  on 
power  to  enforce  judgment,  applies  only  in 
private  international  law  in  determining 
enforceability  of  extraterritorial  decrees, 
96  C  265 

intraterritorially  considered,  want  of  ju- 
risdiction and  want  of  power  to  enforce  are 
distinct  things,  96  C  265 

hence    judgment    against    nonresident    is 

not  futile,  as  it  is  good  in  this  State  and  by 
comity   may   be   enforced   elsewhere,    96    C 
265 
-and  where  nonresident  parties  are  served 


by  mail,  appear  and  answer  and  defend,  in- 
junction may  issue  against  them,  96  C  266 

a  nonresident  doing  business  in  this  State 
subjects  that  business  to  the  jurisdiction  of 
our  courts,  96  C  265 

county  and  district  courts  have  exclusive 
jurisdiction  of  personal  actions  where  both 
parties  reside  within  their  limits,  96  C  281 

but  concurrent  jurisdiction  where  only  one 

party  so  resides,  96  C  281 
-except  that  District  Court  of  Waterbury 


and  Court  of  Common  Pleas  for  Litchfield 
County  have  concurrent  jurisdiction  in  Dis- 
trict of  Waterbury,  96  C  281 

to  action  to  recover  special  deposit  in  a  bank, 
a  nonresident,  for  whose  benefit  it  was 
made,  does  not  become  a  party  by  mere  no- 
tice, 97  C  303 

jurisdiction  over  foreign  corporation  which 
does  business  in  the  State,  is  served  with 
process,  appears  and  pleads,  98  C  257 

courts  of  other  State  in  which  land  lies  to  de- 
termine its  title,  98  C  558 

although  alleged  to  be  derived  from  will 

of  Connecticut  testator,  98  C  558 
-title  to  land  in  Rhode  Island,  under  Con- 


necticut will,  must  be  determined  by  Rhode 
Island  courts,  98  C  549 

domicil  of  one  party  necessary  as  basis  for 
divorce,  103  C  189 

meaning  of  "residence"  which  is  necessary  to 
confer  jurisdiction  upon  Superior  Court  in 
divorce  actions,  103  C  189 

where  Connecticut  receivers  made  loans  to  be 
repaid  from  profits  of  cropping  operations 
on  lands  in  other  States  where  ancillary  re- 
ceivers were  appointed,  Superior  Court 
held  to  have  jurisdiction  over  disposition 
of  proceeds,  104  C  206 
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domicil  as  prerequisite  to  divorce  jurisdiction, 
105  C  502 

basis  of  jurisdiction  acquired  by  foreign  at- 
tachment, 107  C  545 

essential   requirements  are  situs  of  debt, 

regarded  as  at  domicil  of  debtor,  and  such 
control  that  court  can  compel  its  appropria- 
tion to  pay  debt,  107  C  545 
-situs   of   debt   ordinarily  that   of   domicil 


of  debtor,  but  corporation  may  have  ac- 
quired such  a  residence  elsewhere  as  to 
have  debt  situs  there,  107  C  556 

general  rule  that  this  State  will  not  construe 
a  foreign  will  where  title  to  personal  prop- 
erty or  foreign  real  estate  is  involved ;  ex- 
ceptions stated,  108  C  611 

courts  will  not  make  a  decree  which  cannot 
be  enforced,  110  C  36 

hence   will    not   distribute   real   estate   of 

deceased  persons  located  in  another  State, 
110  C  36 

statute  de  service  on  nonresident  driver  by 
leaving  process  with  commissioner  and 
sending  copy  to  defendant  was  effective  to 
confer  jurisdiction,   113  C  74,  116  C  40 

bastardy;  plaintiff  at  time  of  birth  was  domi- 
ciled in  State ;  fact  that  child  was  begotten 
in  Poland  not  of  consequence,  116  C  705 

where  foreign  corporation  presents  claim  in 
receivership  and  appears  to  contest  claims 
of  others,  it  is  subject  to  cross-complaint 
brought  by  receiver,  117  C  445 

plaintiff  nonresident  brought  action  against 
defendant  nonresident  for  automobile  acci- 
dent in  this  State,  serving  motor  vehicle 
commissioner,  and  defendant  contested  case 
on  merits,  held 

plaintiff    by    bringing    suit    here    brought 

subject  matter  within  jurisdiction,  in  which 
case  our  courts  not  averse  to  taking  juris- 
diction, 117  C  684 
-nothing  in  terms  of  statute  de  service  on 


motor  vehicle  commissioner   making  it   in- 
applicable to  nonresidents,  117  C  684 
— and  by  his  general  appearance  defendant 
submitted    himself    to    jurisdiction,    117    C 
684 
-if  any  defect  in  bringing  suit  in  Hartford 


it  went  to  venue  not  jurisdiction,  117  C 
684 

what  is  necessary  to  constitute  domicil  suffi- 
cient to  give  court  of  another  State  juris- 
diction to  grant  divorce,   119  C  612 

where  party  went  there  with  the  inten- 
tion of  remaining  permanently  after  secur- 
ing divorce  if  he  could  find  work  but  did 
not  find  work  and  left  as  soon  as  it  was 
granted,  held  he  did  not  have  sufficient  do- 
micil to  give  court  jurisdiction,   119  C  612 

action  by  receiver  of  nonresident  joint  stock 
land  bank  joining  as  defendants  stockhold- 
ers residing  in  different  counties,  121  C 
220 
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attempt  to  bring  foreign  corporation  within 
jurisdiction  of  court  by  assignment  of 
claim.  121   C  343 

taxation  of  trusts  under  succession  tax  law ; 
location  of  property,  domicil  of  settlor,  etc., 
as  determining  jurisdiction  to  tax,  122  C 
107 

statute  de  service  on  motor  vehicle  commis- 
sioner in  suit  against  nonresident  for  auto- 
mobile accident  does  not  give  jurisdiction 
against  latter's  administrator,   126  C  92 

appointment  of  commissioner  as  attorney 

for  nonresident  revoked  by  latter's  death, 
126  C  94 

claim  of  administrator  of  nonresident  against 
company  doing  business  in  this  State  which 
reinsured  risk  does  not  give  courts  in  this 
State  jurisdiction  over  administrator,  as  he 
could  enforce  the  claim  in  another  State, 
126  C  92 

nonresident  sons  of  nonresident  decedent  who 
left  property  to  trustee  to  pay  income  to 
them  for  life  did  not  have  such  right  in 
money  due  to  ancillary  administrator  on 
judgment  recovered  in  this  State  as  to  give 
Superior  Court  jurisdiction,  on  garnish- 
ment of  such  administrator,  in  suit  here 
against  sons,  127  C  107 

beyond  power  of  Superior  Court  to  as- 
sume primary  jurisdiction  to  render  judg- 
ments which  would  bring  about  administra- 
tion of  property  in  this  State,  127  C  108 

ownership  of  property  involves  right  to  some 
extent  to  exercise  dominion  over  it,  127  C 
107 

to   give   jurisdiction   to   the   courts    of   a 

State,  the  right  to  exercise  that  dominion 
must  exist  in  the  State,  127  C  107 

since  an  embezzlement  may  extend  over  a 
considerable  time  and  different  acts  may 
take  place  in  several  jurisdictions,  defend- 
ant may  be  tried  in  any  place  where  any 
part  of  embezzlement  was  committed,  128  C 
153 

so    where    defendant    obtained    bonds    in 

this  State  and  converted  them  in  New  York, 
this  court  has  jurisdiction,  128  C  153 

§  3.  Amount  in  Demand 

in  book  debt  amount  in  demand  is  the  account 

shown  on  oyer,  K  278 
amount    in    promise    declared    on    supersedes 

the  ad  damnum,  K  351 
aliter :  is  shown  bv  the  ad  damnum  clause. 

3  C  553,  39  C  133,  135,  41  C  51,  42  C  90 
-unless  declaration  shows  less  can  be  col- 


lected. 3  C  558,  4  C  258,  39  C  133,  41  C 
51,  42  C  90 

"matter  in  dispute"  is  the  demand  in  the  dec- 
laration,  1  R  158 

note  mav  be  indorsed  down,  to  bring  it  with- 
in, 1   R  432 


determined  by  the  alleged,  and  not  the  real, 
demand,  2  R  42 

declaration  showing  that  the  damages  recov- 
erable cannot  be  within,  is  abatable,  2  R 
137,  188 

in  bill  to  redeem  is  determined  by  value  of 
premises,  3   C  211 

so  also  in  bill  for  convevance  of  title,  5 

C  435 

also  in  foreclosure,  3  C  146 

aliter;   in   foreclosure,   by   the   amount   of 

the  debt  secured,  41  C  418 

bill  must  aver  value,  in  courts  of  limited  ju- 
risdiction, 5  C  435 

what  averments  of  value  are  sufficient,  7  C 
205 

determined  by  amount  claimed,  not  by  finding 
of  court,  7  C  496 

jurisdiction  is  not  gained  by  combining 
claims  in  several  counts,  where  the  separate 
counts  are  not  sufficient,  16  C  34,  35  C  546, 
45  C  92,  59  C  531 

though  covered  bv  ad  damnum  clause,  16 

C  34,  35  C  546.  45  C  92,  59  C  531 
-may  be  stricken  from  docket  on  motion, 


even  after  judgment,  45  C  92 

jurisdiction  is  not  gained  by  subsequent  in- 
crease of  claim  by  interest,  16  C  34 

must  appear  large  enough  to  confer  jurisdic- 
tion, 18  C  214 

note  for  amount  beyond  jurisdiction  of  an 
inferior  court  may  be  brought  within  it  by 
part  payment,  32  C  201,  note 

declaration  showing  demand  beyond  jurisdic- 
tion cannot  be  waived,  32  C  206 

jurisdiction  is  not  conferred  by  inserting  in 
bill  of  particulars  an  item  not  provable  un- 
der declaration,  35  C  546 

court  of  limited  jurisdiction  cannot  be  ousted 
by  combining  claims  in  several  counts  if  ad 
damnum   is   within,   36   C   386 

though   bill   of   particulars   shows   a  debt 

beyond  the  limit,  36  C  386 

real,  not  alleged,  value  determines,  in  replevin, 

38  C  244 
rules    of   jurisdiction   in   four   classes    of 

replevin,  38  C  245 
sum    named    in    bill    of    particulars    may    be 

changed,  to  confer  jurisdiction,  by  striking 

out  items  of  credit,  39  C  133 
bill  to  settle  partnership  accounts ;   statement 

to  committee  for  too  large  an  amount  is  not 

strictly  a  bill  of  particulars,  41   C  140 
court   has   jurisdiction   if   sum   asked   for 

is  expresslv  limited  to  its  jurisdiction,  41  C 

140 
Court  of  Common  Pleas  has  no  jurisdiction  to 

foreclose  a  $3000  mortgage  for  nonpayment 

of  semiannual  interest,  41  C  285 

interest  on  note  carrying  sum  due  beyond  lim- 
it of  Court  of  Common  Pleas  will  not  oust 
it  of  jurisdiction,  41   C  419 
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eight  distinct  interest  coupons  may  be  joined 
in  one  count,  to  confer  jurisdiction,  41  C 
542 

ejectment;  no  averment  of  value;  court  is  not 
ousted  by  proof  of  too  large  value,  42  C 
90 

to   oust,   declaration  must  show   want  of 

jurisdiction,  42  C  90 

statute  de  interest  accrued  after  suit  brought, 
covers  case  where  a  judgment  beyond  limit 
is  manifestly  less  than  such  interest,  44  C 
35 

jurisdiction;  "matter  in  demand,"  pecuniary 
value  of  matter  in  dispute,  44  C  195 

applied  to  petition  for  injunction  against 

collecting  a  judgment,  44  C  196 

inferential  averments  of  damage  are  insuffi- 
cient, 47  C  19 

writ  containing  no  ad  damnum  clause  may 
be  stricken  from  the  docket,  47  C  19 

"matter  in  demand"  in  suit  for  partition  of 
property,  50  C  256 

where  in  suit  by  one  tenant  in  common  against 
another  for  expenses  incurred  in  repairing 
property,  defendant  in  cross-complaint 
asks  for  sale  of  the  property,  and  property 
of  value  beyond  jurisdiction  of  court,  cross- 
complaint  to  be  dismissed,  50  C  256 

case  appealable  when  matter  in  demand  ex- 
ceeds $500;  held  suit  for  possession  of  land 
and  $500  damages  was  not  appealable,  53 
C  513 

to  be  determined  by  what  appears  on  the 

face  of  the  declaration ;  value  of  premises 
demanded  immaterial,  53  C  516 

the  ad  damnum  governs  jurisdiction  of  court 
rather  than  amount  recovered  by  plaintiff 
on  trial,  54  C  426 

matter  in  demand  controls  as  to  jurisdiction, 
though  defendant  by  pleading  Statute  of 
Limitations  mav  cut  off  part  of  demand,  57 
C  59 

combining  of  the  claims  in  several  counts  will 
not  give  jurisdiction  where  the  separate 
counts  are  not  sufficient  for  the  purpose, 
59  C  531 

in  a  suit  for  specific  performance  and  rent 
under  agreement,  the  fact  that  the  rent  due 
is  below  the  jurisdiction  of  the  court  is  im- 
material, 63  C  110 

where  complaint  shows  that  recovery  could 
not  be  in  jurisdiction,  mere  claim  of  amount 
in  jurisdiction  cannot  avail,  65  C  193 

jurisdiction  of  Superior  Court  not  affected  by 
plaintiff's  oral  waiver  of  claim  for  damages 
made  after  entrv  of  defendant's  default,  69 
C  440 

as  determined  bv  amount  in  each  of  several 
counts,  75  C  3*94 

court  cannot  compel  credit  of  payments,  then 
erase  case  from  docket  as  below  its  juris- 
diction, 75  C  616 
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where  jurisdiction  depends  on  matter  in  de- 
mand, the  allegations  of  the  complaint  and 
the  ad  damnum  clause  govern,  75  C  616 

amendment  voiding  jurisdiction  after  defend- 
ant's appearance,  75  C  621 

bringing   case    within   jurisdiction,    where 

ad  damnum  clause  was  defective,  75  C  541, 
654 

in  foreclosure  action,  amount  in  demand  is 
mortgage  debt,  81   C  400 

jurisdiction  is  not  lost  if  it  appears  in  evi- 
dence that  the  land  sued  for  is  more  than 
the  court  limit,  since  no  value  of  the  land 
appeared  in  the  complaint  nor  did  it  ap- 
pear that  the  evidence  of  value  received 
credence,  83  C  110 

suit  to  set  aside  a  deed  and  vest  title  in  A  is 
analogous  to  an  action  to  redeem  a  mort- 
gage, and  the  amount  of  plaintiff's  interest, 
not  the  value  of  the  land,  determines  juris- 
diction, 87  C  294 

ad  damnum  clause  determines  jurisdiction,  89 
C  255 

statute  nxing  jurisdiction  as  to  amount  is  ap- 
plicable to  counterclaim,  91  C  662 

allowing  an  amendment  increasing  damages 
beyond  jurisdiction  is  a  nullity  and  does 
not  oust  court  of  jurisdiction,  92  C  209 

the  matter  in  demand,  in  action  to  remove 
invalid  lien,  is  the  amount  of  the  debt  se- 
cured, 95  C  66 

matter  in  demand,  determinative  of  jurisdic- 
tion, is  ordinarily  the  amount  of  damages 
claimed  in  complaint,  118  C  26 

but  where  it  appears  from  allegations  that 

plaintiff  cannot  recover  damages  claimed, 
then  it  will  be  highest  sum  which  he  might 
recover,  118  C  26 

interest  due  at  time  action  was  brought  may 
be  added  to  the  amount  to  determine  mat- 
ter in  demand,  118  C  26 

but  interest  which   might  be  allowed  for 

time  elapsed  between  bringing  of  action  and 
judgment  too  speculative  a  basis  upon  which 
to  found  jurisdiction,   118  C  26 

where  largest  sum  due  plaintiff  under  allega- 
tions was  $475  liquidated  damages,  and  in- 
terest was  negligible,  held  Superior  Court 
had  no  jurisdiction,  118  C  26 

as  regards  a  separate  action  to  enforce  lia- 
bility of  an  individual  stockholder,  amount 
in  demand  would  be  amount  claimed  due 
from  him,  121  C  220 

same  limitations  of  jurisdiction  apply  as 

regards   power   of  court   to  give   a   several 
judgment  against  several  defendants  in  sin- 
gle action,  121  C  220 
-so     plea     to     jurisdiction     of    defendant 


where  $1000  damages  and  injunction  were  de- 
manded, action  was  prima  facie  within  ju- 
risdiction of  Common  Pleas  Court,  129  C 
418 

finding  that  matter  in  demand  did  not  ex- 
ceed jurisdiction  disposed  of  issue,  129  C 
418 

§  4.  Miscellaneous   Proceedings  and   Situa- 
tions 

offenses  against  acts  of  Congress  are  not  cog- 
nizable by  state  courts,  7  C  239,  34  C  281 

no  power  in  Congress  to  confer  such  ju- 
risdiction ;  nor  in  state  Legislature,  34  C 
281 

of  County  Court  over  violation  of  statute  de 
colored  schools,   10  C  366 

court  of  chancery  has  no  power  to  revise  se- 
lectmen's doings  in  layout,   18  C  451 

finding  of  justice  as  to  value  of  stolen  goods 
is  conclusive  as  to  jurisdiction,  24  C  316 

Congress  has  no  power  to  confer  upon  state 
courts  jurisdiction  of  crimes  created  by  fed- 
eral statutes,  nor  can  state  Legislature  con- 
fer such  jurisdiction,  34  C  281 

statute  de  embezzlement  is  repugnant  in  part 
to  act  of  Congress,  34  C  281 

protects  special  depositor  from  embezzle- 
ment by  bank's  agents,  34  C  281 

corporation  created  by  Congress  is  amenable 
only  to  federal  courts,  35  C  374 

none  over  property  vested  in  trustees  with 
discretion,  unless  trust  is  abused,  37  C  384 

court  has  no  control  over  judgment  after  term 
at  which  it  was  rendered,  47  C  429 

appellate  court  acquires  no  jurisdiction  by 
appeal  from  respondeat  ouster  on  demurrer, 
48  C  368 

nor  is  it  conferred  by  defendant's  answer- 
ing amended   complaint   in   appellate   court, 
48  C  368 
-if  appellate  court  has  no  jurisdiction   of 


against  whom  damages  of  $200  were  sought, 
properly  sustained,   121   C  220 

"matter  in  demand"  is  to  be  determined  on 
basis  of  allegations  and  demand  for  relief, 
129  C  415 
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the  appeal,  it  has  none  to  allow  amendment, 
48  C  368 

what  is  essential  to  jurisdiction  of  judge  over 
oyster  grounds  under  statute,  51   C   184 

court  may  tax  costs  on  a  day  subsequent  to 
judgment,  57  C  270 

presumption  that  a  special  commission  de 
Asylum  Street  bridge,  took  jurisdiction  of 
claim,  favored,  63  C  91 

where  foreclosure  of  incumbrance  within  ju- 
risdiction of  court  is  sought,  it  cannot  ad- 
judicate as  to  earlier  incumbrance  beyond 
its  jurisdiction;  should  dismiss  action  as  to 
latter,  70  C  386 

action  to  adjust  equitable  rights  in  stock, 
compel  registration,  etc.,  is  in  rem,  76  C  628 

where  court  orders  fund  paid  in  to  it  while 
proceedings  are  pending,  no  other  court  can 
acquire  jurisdiction  of  it.  80  C  599 

United  States  cannot  force  on  state  courts 
jurisdiction  to  enforce  a  federal  act  at  va- 
riance with  state  acts,  82  C  352 


in  divorce,  when  jurisdiction  is  obtained,  any 
orders  concerning  the  children  are  inciden- 
tal ;  power  to  modify  decree  continues,  83 
C  479 

necessary  to  publish  notice  of  hearing  to  give 
city  jurisdiction  to  establish  building  line; 
no  presumption  of  jurisdiction,  84  C  121 

unless  selectmen  comply  with  statutory  re- 
quirements in  establishing  highways,  they 
are  without  jurisdiction,  84  C  646 

jurisdiction  is  determined  by  the  record  as  it 
was  when  judgment  was  rendered;  void  ar- 
rest in  bastardy  makes  judgment  void,  85 
C  327 

no  jurisdiction  obtained  by  arrest  of  one 
brought  into  district  by  illegal  process,  85 
C  327 

court  has  jurisdiction  of  an  appeal  from  as- 
sessment of  benefits  and  damages  where,  as 
incidental  to  the  improvement,  property  is 
left  in  a  cul  de  sac,  85  C  366 

attempt  to  take  an  appeal  that  was  not  per- 
fected did  not  affect  the  jurisdiction  of  the 
trial  court,  85  C  444 

a  court  has  jurisdiction  to  review  acts  of  an 
administrative  board  when  material  dam- 
age to  private  rights  result,  85  C  517,  532 

where   it   is    unreasonable,   not   consonant 

with  justice,  or  where  a  legal  duty  has  not 
been  performed,  court  will  act,  85  C  517, 
532 

court  has  no  jurisdiction  to  determine  valid- 
ity of  mechanic's  lien  unless  the  owner  of 
the  property  is  a  party,  90  C  7 

state  courts  have  jurisdiction  of  insolvency 
matters  not  covered  by  federal  Bankruptcy 
Act,  90  C  601 

for  jurisdictional  purposes,  no  distinction  be- 
tween power  to  appoint  ancillary  and  orig- 
inal receivers,  91   C  92 

courts  cannot  make  declaratory  decree  deter- 
mine rights  of  unrepresented  and  unborn 
persons  to  aid  cestui  que  trust,  91  C  500 

court  whose  receiver  has  jurisdiction  of  res 
may  litigate  adverse  claims  as  to  it,  92  C  96 

trial  judge  has  jurisdiction  to  set  aside  a 
verdict  directed  by  him,  92  C  252 

the  jurisdiction  of  a  judge  sitting  as  such  in 
dissolving  an  attachment,  92  C  682 

act  of  Congress  creating  new  rights  and  stat- 
ing where  they  are  to  be  enforced  confers 
jurisdiction  on  state  courts,  93  C  165 

court  appointing  a  receiver  has  jurisdiction  to 
enforce  a  judgment  of  a  federal  court,  93  C 
165 

court  appointing  a  receiver  having  power  to 
refer  a  claim  to  another  jurisdiction  does 
not  have  to  base  a  compromise  it  ordered 
on  the  exclusive  jurisdiction  of  the  federal 
court,  93  C  166 

act  authorizing  court  to  abandon  or  alter  parts 
of  highway  held  not  to  enlarge  its  juris- 
diction, 95  C  88 
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state  courts  still  have  jurisdiction  in  cases  of 
interstate  shipments  but  must  follow  fed- 
eral statutes  and  common  law,  97  C  228 

jurisdiction  of  state  courts  in  naturalization 
proceedings,  98  C  436 

provision  in  automobile  law  permitting  re- 
covery by  unlicensed  driver  does  not  oust 
jurisdiction  of  court  so  as  to  invalidate 
judgment  in  his  favor,  99  C  530 

jurisdiction  of  state  court  in  admiralty,  102  C 
511 

cannot    apply    Workmen's    Compensation 

Act  to  maritime  contract,  102  C  511 
-but  jurisdiction  may  include  some   statu- 


tory modification  of  common  law,  102  C  511 

concurrent  jurisdiction  of  federal  and  state 
courts  to  order  injunctive  relief  under  Fed- 
eral Prohibition  Act,   103  C  7 

if  court  has  no  jurisdiction  to  grant  divorce, 
it  may  not  make  orders  relative  to  custody 
of  children ;  but  it  may  order  allowances  to 
defend,  103  C  189,  104  C  412 

service  by  mail  does  not  confer  jurisdiction 
in  personam,  104  C  206 

by  appointing  receiver,  state  court  acquires 
jurisdiction  over  property  therein,  not  con- 
trollable by  any  other  State,   104  C  206 

judgment  rendered  upon  an  oral  demurrer  is 
invalid  for  want  of  jurisdiction,  104  C  322 

allowance  of  costs  and  counsel  fees  is  a  ju- 
dicial act  which  cannot  be  done  after  final 
judgment,  104  C  412 

court  has  no  power  to  order  attorney  to  re- 
turn note  sent  him  by  holder  for  purpose  of 
trial,  but  never  made  an  exhibit,  107  C  574 

where  writ  not  properly  served  on  defendant 
who  did  not  appear,  court  had  no  jurisdic- 
tion and  proceedings  were  void,  108  C  14 

jurisdiction  of  replevin  action  not  destroyed 
by  irregularities  in  issuance  of  bond,  111  C 
113 

statute  forbidding  opening  of  foreclosure 
after  title  has  vested  in  incumbrancer  does 
not  go  to  the  jurisdiction  of  court,  115  C 
619 

statute  requiring  conclusion  of  trial  and  en- 
try of  judgment  before  close  of  next  term 
of  court  does  not  go  to  jurisdiction  of  court, 
115  C  623 

conversion  of  state  to  national  bank,  and  lat- 
er conversion  back  to  state  bank  by  liqui- 
dation as  national,  held  to  effect  change  of 
jurisdiction  only,  and  not  creation  of  new 
bank  with  new  stockholders,   116  C  172 

court  has  jurisdiction  to  declare  void  a  pur- 
ported marriage  which  never  came  into  ex- 
istence for  lack  of  consent,  119  C  194 

of  Probate  Courts  to  construe  wills  as  inci- 
dent to  power  to  determine  distributees,  120 
C  97 

Superior  Court  is  without  jurisdiction  of  ap- 
peal from  probate  unless  it  is  taken  by  one 
aggrieved,  120  C  405 
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hence  issue  that  appellant  was  not  grand- 
son of  deceased  and  so  not  an  heir  enti- 
tled to  share  in  estate  can  properly  be  raised 
by  plea  to  jurisdiction,  120  C  405 

with  certain  exceptions  court  without  power 
to  vacate  judgment  in  other  than  clerical 
matters  after  expiration  of  term,  121  C  377 

this  is  because  at  expiration  of  term  court 

lacks  jurisdiction  to  proceed  further,  121  C 
377 
-lack  of  jurisdiction  is  one  over  parties; 


basis   is   to  have   fixed  time  for   settlement 
of  controversies,  121  C  377 
-where  party  fails  to  appear  in  such  pro- 


ceeding he  can  attack  action  of  court  even 
in  collateral  proceedings,  121   C  380 
-or  he  can  appear  specially  without  waiv- 


ing right,  121  C  380 
-but  a  lack  of  jurisdiction  over  the  person 


may  be  waived  and  is  waived  by  general 
appearance,  121  C  380 

when  testamentary  trustee  has  filed  final  ac- 
count it  is  duty  of  Probate  Court  to  deter- 
mine all  issues  involved  in  ascertainment 
of  property  or  money  due  beneficiaries,  121 
C  388 

but    courts    of    general    jurisdiction    may 

entertain  actions  against  trustees  for 
breaches  of  this  duty,  jurisdiction  being 
concurrent,   121  C  388 

denial  by  justice  of  peace  of  right  to  trial  by 
jury  in  summary  process  would  not  deprive 
court  of  jurisdiction  or  make  judgment 
void,  121  C  703 

of  Superior  Court  in  appeal  from  probate,  122 
C  64 

taking  appeal  from  City  Court  to  Court  of 
Common  Pleas  to  wrong  return  day  did  not 
affect  jurisdiction  of  appellate  court,  122  C 
154 

power  of  court  to  enter  deficiency  judgment 
after  the  ninety  days  fixed  by  statute  does 
not  involve  question  of  jurisdiction,  since 
judgment  entered  after  time  limited  by  stat- 
ute though  erroneous  is  not  void,  122  C  452 

reorganization  proceedings  in  federal  court 
under  Bankruptcy  Act  did  not  oust  Superi- 
or Court  of  jurisdiction  to  vacate  its  fore- 
closure judgment  and  allow  withdrawal  of 
action,  123  C  9 

court  has  jurisdiction  upon  proper  showing 
to  restore  to  active  docket  case  which  has 
been  voluntarily  withdrawn,  just  as  it  can 
open  judgment  or  restore  to  docket  case 
which  has  been  erased,  123  C  166 

but,  for  same  reasons  as  in  latter  two  sit- 
uations, such  restoration  may  not  be  made 
after  expiration  of  term  at  which  withdraw- 
al was  filed,  123  C  166 

though  public  service  commission  has  statu- 
tory authority  to  determine  disputes  as  to 
charges,  court  is  not  ousted  of  jurisdiction 
to  prevent  its  discontinuance  or  compel  res- 
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toration  of  service  by  injunction  where 
there  is  a  dispute  as  to  the  charge,  123  C 
180 

jurisdiction  of  court  in  proceedings  to  dis- 
solve attachment  as  affected  by  defects  in 
proceedings  in  failing  to  comply  with  stat- 
ute, 123  C  377 

deficiency  judgment  rendered  after  expiration 
of  ninety  days  allowed  by  statute  not  void 
for  want  of  jurisdiction  but  erroneous,  123 
C  581 

rule  similar  to  that  where  court  renders 

judgment   beyond   time   allowed   by   statute, 

123  C  583 

act  establishing  a  department  of  public  works 
did  not  deprive  highway  commissioner  of 
jurisdiction  over  layout,  construction,  etc., 
of  state  and  state-aid  highways  or  limit  or 
impair  that  jurisdiction  or  his  powers  and 
duties  by  transferring  them  to  department 
or  commissioner  of  public  works,  124  C  20 

of  Superior  Court  and  Court  of  Probate  in 
action  on  administrator's  or  executor's  bond, 

124  C  111 

petition  for  new  trial,  though  not  independent 
proceeding,  if  brought  after  final  judgment, 
should  contain  citation  to  opposing  party  to 
appear,  124  C  316 

power  of  court  to  modify  building  restrictions. 

125  C  373 

court  of  equity  has  jurisdiction  to  determine 
suit  to  enjoin  removal  of  municipal  officer. 
128  C  296 

if  justice  of  the  peace  does  not  wait  required 
time  for  party  to  appear,  his  action  may  be 
erroneous,  but  not  without  jurisdiction,  129 
C  550 

statute  giving  jurisdiction  to  any  court  in  the 
State  to  try  prosecution  for  nonsupport  sus- 
tained,  129   C  570 

if  municipal  court  does  not  have  jurisdiction 
of  offense,  Court  of  Common  Pleas  docs 
not  on  appeal  in  which  substitute  informa- 
tion is  filed,  129  C  571 

§  5.  Waiver,  Consent  or  Agreement 
appearance  and  plea  to  merits  are  a  waiver  of 

service,  5  D  353,  29  C  415,  59  C  136 
unless  "actual  service  is  of  no  avail,  29  C 

415 
also  a  waiver  of  defect  in  citation,  32  C 


353 

consent  of  parties  cannot  confer  jurisdiction 
on  court  having  none,  23  C  112 

if  declaration  disclose  demand  beyond  ju- 
risdiction, 32  C  206 

reference  to  auditors ;  irregularity  waived  af- 
ter hearing,  23  C  112 

division  of  fence ;  power  to  act  officially  is 
waived  by  a  submission,  32  C  108 

appeal  of  action  beyond  jurisdiction  of  court 
to  which  brought,  to  be  considered  as  ir- 
regularly brought,  40  C  544 


waived  by  appearance  and  answer  in  ap- 
pellate court,  40  C  544 

court  cannot  be  ousted  of  jurisdiction  at  law 
or  in  equity,  by  agreement  to  submit  to 
arbitration,   54  C  472 

a  nonresident  voluntarily  appearing  and 
pleading  to  merits  without  objection  to  ju- 
risdiction waives   service,  59  C   136 

where  court  has  no  jurisdiction  the  parties 
cannot  confer  it  by  agreement,  59  C  496, 
61  C  380 

consent  cannot  confer,  over  subject  matter,  74 
C  87,  75  C  253,  89  C  196 

jurisdiction  not  dependent  on  lawful  service 
if  defendant  appears  and  contests  merits  of 
the  case,  83  C  243 

waiving  defects  and  joining  issues  as  giving 
jurisdiction,  (dis.)  85  C  529 

if  one  who  has  not  received  notice  of  an  as- 
sessment of  damages  appeals,  he  waives 
right  to  question  court's  jurisdiction,  86  C 
573 

answer  to  merits,  under  penalty  of  being  de- 
faulted, not  voluntary  nor  waiver  of  right 
to  thereafter  contest  question  of  jurisdic- 
tion, 90  C  293 

jurisdiction  of  subject  matter  not  conferred 
by  agreement,  acquiescence,  consent,  or 
waiver,  93  C  361 

plea  of  "not  guilty"  in  nonsupport  cases  does 
not  waive  question  of  court's  jurisdiction, 
93  C  361 

continuance  of  trial  beyond  term  after  one  in 
which  begun,  makes  proceedings  unlawful ; 
for  counsel  to  proceed  after  objection  to 
jurisdiction  overruled  is  not  a  waiver,  98  C 
554 

jurisdiction  cannot  be  conferred  by  waiver  or 
agreement  of  parties,  101  C  356,  104  C  126, 
322,  107  C  545,  112  C  579,  115  C  678 

cannot  be  conferred  by  consent ;  but  circum- 
stantial defects  may  be  waived  by  stipula- 
tion or  failure  to  object,  104  C  126 

defect  in  obtaining  jurisdiction  not  waived  by 
answering  to  merits  after  plea  to  jurisdic- 
tion overruled ;  but  otherwise,  where  de- 
fendant seeks  affirmative  relief,  104  C  206 

jurisdiction  denned ;  cannot  be  conferred  by 
waiver  or  consent,  104  C  322 

answering  to  merits  does  not  waive  adverse 
ruling  on  plea  to  jurisdiction,  107  C  545 

question  of  venue,  unlike  jurisdiction,  may  be 
waived  by  failure  to  raise  it  in  trial  court, 
108  C  74 

statute  forbidding  opening  of  foreclosure  af- 
ter title  has  vested  in  incumbrancer  does  not 
go  to  the  jurisdiction  of  court,  115  C  619 

failure  to  obey  it  waived  if  plaintiff  files 

substitute  complaint,   115   C  619 

but  not  if  he  merely  stands   on  original 

complaint,  115  C  619 

statute  requiring  conclusion  of  trial  and  en- 
try of  judgment  before  close  of  next  term 


Jurisdiction  §  6 

of  court  does  not  go  to  jurisdiction  of  court, 
115  C  623 
-failure   to  obey   statute   may   be   waived, 


115  C  623 

jurisdiction  to  entertain  particular  proceeding 
cannot  be  conferred  by  waiver  or  consent, 
115  C  678 

where  attempted  appeal  is  taken  from  the 

judgment  not  reviewable  it  should  be  dis- 
missed on  motion  or  by  court  on  its  own 
motion,  115  C  678 

court  not  deprived  of  jurisdiction  of  subject 
matter  of  action  by  delay  in  citing  in  ad- 
ministrator of  deceased  defendant,  120  C 
111 

and    claim   of    lack    of   jurisdiction   over 

person  of  defendant  waived  by  filing  coun- 
terclaim, 120  C  111 

lack  of  jurisdiction  over  the  person  is  waived 
by  general  appearance,  121   C  380 

where  plaintiff  moved  restoration  of  case  to 
docket  at  term  subsequent  to  its  withdrawal 
defendant,  by  contesting  motion  on  its  mer- 
its, waived  any  lack  of  jurisdiction  on  part 
of  court,  but  did  not  waive  right  to  claim 
action  of  court  in  granting  motion  errone- 
ous, 123  C  166 

failure  of  citation  to  opposing  party  in  peti- 
tion for  new  trial  not  regarded  where  party 
appeared,  filed  stipulation  and  contested  is- 
sue, 124  C  317 

basis  of  rule  that  judgment  cannot  rest  on 
determination  of  issues  not  within  pleadings 
is  that  court  lacks  jurisdiction;  but  this 
lack  may  be  waived,  128  C  121 

when  State  comes  into  court  for  relief  it  sub- 
jects itself  to  jurisdiction  of  court,  which 
may  determine  where  equities  lie,  and  State 
is  bound  by  its  decree,  129  C  113 

§  6.  How  Attacked 

want  of,  over  party  under  conservator  may 
be  shown  by  parol,  26  C  273 

against  ward  seeking  benefit  of  wardship 

to  avoid  debt,  26  C  273 

motion  to  quash  for  want  of,  is  when  proper, 
27  C  1 

right  of  a  presiding  judge  to  hold  court  can- 
not be  tried  on  a  plea  to  jurisdiction,  60  C 
483 

such  a  right  must  be  tried  in  an  action 

wherein  the  judge  is  a  party,  60  C  483 

plea  to  jurisdiction  unnecessary,  where  juris- 
dictional facts  do  not  appear,  72  C  430 

when  writ  of  prohibition  issues  to  inferior 
court,  72  C  458 

judgment  of  a  state  court  of  general  juris- 
diction may  be  impeached  collaterally  by 
nonresident  upon  proof  such  court  in  fact 
acquired  no  jurisdiction  over  him,  72  C  519 

want  of  jurisdiction  of  subject  matter  may  be 
taken  advantage  of,  on  appeal,  74  C  265 
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§  6  Jurisdiction 

where  pleadings  show  that  there  is  no  juris- 
diction motion  to  erase  is  proper.  79  C  47 

where  jurisdiction  once  attacked,  it  is  not  ab- 
solutely necessary  to  give  notice  of  subse- 
quent proceedings,  83   C  485 

objection  to  jurisdiction  can  be  made  at  any 
time,  and  court  can  act  on  its  own  motion, 
85  C  517 

demurrer  is  not  proper  way  to  raise  question 
of  jurisdiction,  85  C  679 

question  of  jurisdiction  can  be  raised  by  writ 
of  error,  88  C  142 

motion  to  erase  for  want  of  jurisdiction  grant- 
ed, if  well  taken,  whenever  made,  90  C  293 

one  who  answers  to  the  merits  of  a  case  un- 
der penalty  of  a  default  does  not  appear 
voluntarily  and  later  may  question  juris- 
diction. 90  C  293 

jurisdictional  defect  can  be  taken  advantage 
of  at  anv  time  either  directly  or  collateral- 
ly. 92  C  649,  101  C  356 

special  appearance  and  plea  necessary  to  raise 
issue  when  dependent  on  facts  not  appear- 
ing on  face  of  record,  97  C  127 

motion  to  erase  not  enough,  97  C  127 

procedure  where  judgment  has  been  en- 
tered by  default,  97  C  128 

motion  to  erase  proper  method  to  attack  ju- 
risdiction for  defect  apparent  on  face  of  pa- 
per. 98  C  228 

jurisdiction  of  foreign  court  may  be  chal- 
lenged bv  plea  or  answer  in  suit  here.  98  C 
251 

question  of.  may  be  raised  by  demurrer  un- 
der what  circumstances,  98  C  255 

when  motion  to  dismiss  or  erase  is  proper 
remedv;  and  when  plea  in  abatement,  104 
C 

motion  to  erase  not  aided  by  inference  or 
intendment,  and  only  granted  where  want  of 
jurisdiction  clearly  appears,    108   C  436 

is  decided  on  facts  of  record  alone,  108  C 

436 


filing  of  motion  alleging  that  corporation 

defendant    was    dissolved    accompanied    by 
certificate  of  dissolution  insufficient,   108  C 
436 
motion  to  erase  or  dismiss  is  decided  on  face 
of  record,  111   C  663 

former  is  preferred  form.  Ill  C  664 

it  admits  all  facts  well  pleaded.  Ill  C  663 

no   pleadings   should   be   made   to   it   and 

demurrer  should  be  stricken  out,  111  C  663 
-not  proper  way  to  raise  issue  of  res  ad- 


judicata,  111  C  665 

where   want  of  jurisdiction   appears  on  face 
of  record,  motion  to  erase  rather  than  plea 
in  abatement  correct  procedure,  114  C 
116  C   : 

where  city  by  charter  had  jurisdiction  to 
make  assessment,  it  was  binding  on  prop- 
erty owner  unless  appealed  from  and  can- 
not  be   collaterally   attacked  by   injunction. 
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after  improvement  completed,  except  for  ju- 
risdictional defect  117  C  25 
— and  where  bureau  of  compensation  had 
jurisdiction  to  determine  whether  property 
was  benefited,  its  determination  might  be  er- 
ror of  law  but  not  act  beyond  its  juris- 
diction, 117  C  25 
-so   that    proof    in    injunction    proceeding 


that  owner's  property  was  not  benefited  was 
aimed  to  show  only  error  in  law,  and  was 
properly  excluded.  117  C  25 

court  without  power  to  render  judgment  if  it 
lacks  jurisdiction  of  parties  or  subject  mat- 
ter, 117  C  39 

in  such  cases  judgment  is  void  and  may 

be  impeached,  117  C  39 

action  to  quiet  title  brought  to  District  Court 
of  Waterbury  which  was  without  jurisdic- 
tion and  removed  to  Superior  Court :  copy 
of  removal  order  not  served  on  adverse  par- 
ties :  held 

neither  court  had  jurisdiction,  and  mort- 
gage not  removed,  117  C  39 
-action   having   been   brought   against    de- 


fendant who  was  dead,  and  heirs  or  repre- 
sentatives not  being  joined,  judgment  in  it 
was  null  and  void  and  could  be  attacked 
collaterally,  117  C  39 

plea  to  jurisdiction  is  not  improper  but  a  plea 
in  abatement  may  raise  any  issue  going  to 
the  jurisdiction  of  the  court  121   C  343 

court  without  power  to  vacate  judgment  in 
other  than  clerical  matters  after  expiration 
of  term ;  where  part}-  fails  to  appear  he  may 
attack  action  of  court  even  in  collateral 
proceedings,  121  C  380 

question  of  jurisdiction  may  be  raised  at  any 
time,  128  C  156 

§  7.  Pleading  and  Practice, 
suit  will  abate  at  any  stage  if  want  of  juris- 
diction appears  on  record.  7  C  : 
courts   may  always   inquire  into  the  facts  on 

which  jurisdiction  depends,   12  C   152 
if  facts  appear,  regularity  is  presumed,   18  C 

81 
whether  commissioners  on  an  insolvent  estate 

can  decide  question  of  jurisdiction,  quaere, 

43  C  110 
successful  plea  to  jurisdiction  before  justice. 

entitles  defendant  to  bill  of  costs.  57  C  270 
aliter  if  case  is  erased  on  motion  or  by 

court,  57  C  270 
court  may  give  judgment  for  costs  even  after 

plea  to  jurisdiction  is  sustained,  64  C  74 
court  should  dismiss  action  as  soon  as  it  finds 

it  to  be  bevond  its  jurisdiction.  71   C 

89  C  201 
erasing  case  for  want  of  jurisdiction  does  not 

carry  costs.  82  C  483 
where  there  is  doubt  of  the  jurisdiction  of  an 

administrative   board,    a   motion   to  dismiss 


for  want  of  jurisdiction  should  be  denied, 
85  C  517 

where  jurisdiction  is  dependent  upon  certain 
prescribed  conditions,  those  conditions  must 
be  alleged  and  proved  to  give  jurisdiction, 
85  C  517 

an  application  lacking  averment  of  jurisdic- 
tion cannot  be  amended  so  as  to  give  it  ju- 
risdiction, 85  C  517,  86  C  351 

where  application  to  court  can  be  made  only 
if  there  is  disagreement  between  the  par- 
ties as  to  damages,  that  fact  must  be  al- 
leged to  give  jurisdiction,  85  C  517,  602 

if  construction  of  pleadings  is  doubtful,  they 
are  to  be  sustained,   (dis.)   85  C  526 

construction     by     parties     is     important ; 

waiving  defects  and  joining  issues  as  giv- 
ing jurisdiction,  (dis.)  85  C  528 

in  appeal  to  utilities  commission  for  change 
of  layout  of  railroad,  vote  of  directors  is  a 
necessary  jurisdictional  fact,  86  C  36 

jurisdictional  facts  should  appear  in  an  as- 
sessment of  benefits  and  damages  for  a  pub- 
lic improvement,  86  C  658 

jurisdictional  facts  in  application  to  condemn 
land  should  be  found  and  appear  of  rec- 
ord, 95  C  1 

if  proper  amount  to  give  jurisdiction  does  not 
appear  from  complaint,  it  is  sufficient  if 
answer  or  cross-complaint  state  it,  95  C  66 

jurisdictional  fact  alleged  in  complaint  and 
found  true  in  judgment  file  is  sufficient  on 
appeal,  95  C  88 

dismissal  of  action  for  want  of  jurisdiction  is 
not  a  nonsuit,  98  C  228 

court  should  dismiss  case  whenever  it  finds 
it  is  without  jurisdiction,  despite  previous 
rulings,  101  C  356 

plea  to  jurisdiction  may  raise  question  of  law, 
if  allegations  of  complaint  assumed  to  be 
true,  104  C  206 

point  decided  must  be  within  the  issues  raised 
by  the  pleadings,  104  C  322 

though  it  finally  turns  out  that  court  has  no 
jurisdiction  of  divorce  because  of  nonresi- 
dence  of  parties,  it  may,  while  action  is 
pending,  make  allowances,  104  C  412 


Jury  and  Jurors 

duty  of  Supreme  Court  to  dismiss  action  for 
want  of  jurisdiction  whenever  it  appears, 
whether  question  raised  or  not,  105  C  502 

statutory  removal  to  proper  tribunal  of  cause 
returned  to  wrong  court;  when  order  may 
be  made ;  costs  taxable,  105  C  671 

where  statutory  order  or  removal  does  not 
contain  proper  provision  as  to  costs,  juris- 
diction of  other  court  not  defeated,  105  C 
671 

litigant  has  right  to  prove  all  the  essential, 
material  and  relevant  allegations  of  his 
pleadings,  107  C  454 

in  action  against  nonresident,  sustaining  de- 
murrer to  plea  that  no  property  attached, 
harmless  where  on  trial  it  appears  there  was 
attachment,  111   C  124 

it  is  fact  of  jurisdiction,  not  how  it  ap- 
pears  that    determines    nature    of   jurisdic- 
tion acquired  by  foreign  attachment,  111  C 
126 
-essentials  of  jurisdiction  as   regards  plea 


in  abatement,  111  C  127 
— where  parties  are  nonresidents  and  plain- 
tiffs wife  asserts  a  right  to  support  from 
husband,  and  complaint  did  not  utterly  fail 
to  state  a  cause  of  action,  jurisdiction  ex- 
ists to  determine  whether  it  existed  in  fact. 
Ill  C  124 
-if  wrong  rule  applied  it  was  not  acting 


without  jurisdiction  but  in  erroneous  exer- 
cise of  it,  111  C  130 

plea  to  jurisdiction  not  proper  way  to  raise 
defense  of  Statute  of  Limitations,  114  C  732 

whenever  absence  of  jurisdiction  of  a  pro- 
ceeding is  brought  to.  the  notice  of  the  court, 
question  must  be  determined  before  any 
further  step  is  taken,  115  C  682 

though  recital  in  record  of  jurisdictional  fact 
is  in  general  conclusive,  yet  it  is  not  so 
where  other  portions  of  record  show  fact 
to  be  otherwise,  117  C  39 

court  may  properly  refuse  to  proceed  further 
with  matter  when  question  of  jurisdiction 
has  been  raised  until  that  issue  is  deter- 
mined, 120  C  405 
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§  1  Jury  and  Jurors 

See  also  Charge  to  Jury;  Contracts  §  47;  Criminal  Law  and  Proce- 
dure §  14;  Grand  Jury;  Questions  of  Law  and  Fact; 

Trial;  Verdict 


§  1.  In  General 

dismissal  of,  proper  if  jury  is  unable  to  agree, 

4  C  79 
what  is  a  sufficient  return  on  a  jury  warrant, 

17  C  333 
effect   of  allowing  box   with  unknown  secret 

drawer  to  go  to  jury,  29  C  463 
offer  of  accused  to  proceed  with  eleven  jurors  ; 

acceptance  held  sufficient,  46  C  532 
quaere,  as  to  verdict  of  eleven  jurors  in 

capital  case,  46  C  532 
sheriff  may  procure  attendance  of  persons  in 

court   from   whom  talesmen  may   be  taken, 

47  C  121 
either  on  his  own  motion  or  by  order  of 

court,  47  C   121 
-absence   of   accused   and   counsel   at   time 


of  order  is  immaterial,  47  C  121 

if  panel  is  exhausted  talesmen  may  be  sum- 
moned, 47  C  121 

no   error   to   deny   motion   for  additional 

regular  jurors,  47  C  121 

accused  has  no  right  to  have  jury  polled,  47 
C  518 

doubtful  if  such  was  an  absolute  right  at 

common  law,  47  C  518 

jurors  are  not  public  officers  within  meaning 
of  constitution  and  law,  48   C   535 

may   be   superseded   during  the   time   for 

which  chosen,  by  new  jurors,  under  new 
law,  48  C  535 

act  of  1880  is  constitutional,  48  C  546 

retaining  jury  beyond  term  in  New  Haven 
Common  Pleas  Court,  67  C  581 

meaning  of  "trial  by  jury,"  74  C  68 

papers  proper  to  go  to  jury,  75  C  201 

in  criminal  cases;  objection  too  late  aft- 
er verdict,  75  C  201 

in     prosecution     for     publishing    obscene 


newspaper,  entire  paper  may  go  to  jury, 
73  C  18 

memorandum  of  witness  admitted  in  evi- 
dence ;  discretion  of  court,  65  C  99 

written  withdrawal  of  counsel  not  proper 

paper  to  be  left  in  file  submitted  to  jury; 
harmless  where  court  gives  instruction  to 
disregard  it,  76  C  210 

if  issue  joined  before  expiration  of  thirty 
days  after  return  day,  time  for  placing  on 
jury  docket  not  extended  by  ten-day  pro- 
vision, 75  C  608 

foreman  should  sign  a  written  verdict  but  un- 
signed one  may  be  accepted,  81   C  656 

absence  of  accused  temporarily  during  selec- 
tion of  jury  not  error,  82  C  59 

jury  cannot  be  asked  to  state  in  verdict  the 
particular  facts  on  which  it  rests,  82  C  485 
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it   is  not  a  proper   request  for  a   special 

verdict  nor  for  the  submission  of  interroga- 
tories, 82   C  485 

should  not  remain  during  argument  of  motion 
to   direct  verdict   or  nonsuit,  83   C  320 

jury's  sympathies  and  passions  must  not  be 
aroused  by  evidence,  89  C  405 

until  each  juror  has  given  his  assent  to  the 
final  question  by  the  clerk  as  to  their  ver- 
dict, a  previous  assent  can  be  recalled  and 
mistakes  of  foreman  corrected,  90  C  381 

juror  can  give  assent  by  nodding  his  head, 
and  this  fact  may  be  found  by  the  court, 

90  C  381 

mere  fact  that  jury  found  a  verdict  after  be- 
ing instructed  as  to  their  duty  to  find  a 
verdict  does  not  indicate  that  they  misun- 
derstood the  instruction  and  regarded  it  as 
an  order  to  agree,  90  C  381 

United  States  Constitution  does  not  control 
proceedings  of  state  court  over  jury  trials, 

91  C  432 

right  to  trial  by  jury  limitation  on  discretion 
of  court  to  set  aside  verdict,  91  C  460 

a  case  sent  back  after  appeal  returns  to  its 
original  docket,  91  C  703 

method    of    transferring    to    jury    docket, 

91  C  703 

jury  can  be  recalled  and  told  that  there  can 
be  no  recovery  for  negligence  not  set  up  in 
the  complaint,  93  C  99 

jury  not  assumed  to  disregard  instruction  of 
court,  95  C  500 

witness  can  make  physical  demonstration  be- 
fore jury,  96  C  29 

jury  need  not  be  questioned  by  judge  as  to 
basis  of  its  verdict,  97  C  182 

error  for  court  to  permit, -in  presence  of  jury, 
series  of  questions  which  contain  recitals  of 
improper  matters  and  which  court  has  al- 
ready informed  counsel  it  will  exclude,  100 
C  207 

jury  must  be  under  charge  of  officer  only 
when  assembled  for  deliberation;  no  er- 
ror to  excuse  them  until  Tuesday  after 
conclusion  of  charge  on  Friday,  103  C  267 

provision  that  pleas,  arguments  or  evidence 
not  to  be  received  after  case  committed,  ap- 
plies only  to  civil  cases,  103  C  455 

amended  or  overruled  pleadings  may  be  sent 
to  jury  room,  where  marked  "out"  and  jury 
cautioned  to  disregard  them,  104  C  297 

trial  judge  docs  not  invade  province  of  jury 
by  calling  attention  to  admitted  facts,  105 
C  483 

in  support  of  a  motion  in  arrest  of  judgment, 
jurors  may  not  testify  how  they  reached 
the  verdict  which  the  trial  court  required 
them  to  reconsider,  105  C  528 


continuance  of  trial  of  murder  case  for  ten 
days  pending  illness  of  juror,  upheld,  106  C 
702 

course  of  court  upon  jury's  request  for  certain 
testimony  is  in  its  discretion,  reviewable 
only  for  abuse,   109  C  394 

court  refused  where  it  would  require  go- 
ing through  large  mass  of  evidence,  109  C 
403 

deliberations  of  jury  in  arriving  at  verdict 
not  admissible,  109  C  460 

answer  of  court  to  question  of  jury  de  letter 
and  spirit  of  law,  110  C  368 

court  has  discretion  to  order  view  bv  jurv, 
117  C  67 

where  case  involving  claims  for  equitable  re- 
lief is  tried  to  jury,  better  practice  to  sub- 
mit issues  to  jury  upon  interrogatories  and 
grant  proper  relief  accordingly,  117  C  289 

entire  complaint,  including  allegations  of 
fraudulent  conveyance,  should  not  have 
been  submitted  to  jury,  which  was  trying 
negligence  issue  only,  without  caution  to 
disregard  them ;  better  course  to  submit 
copies  with  these  paragraphs  omitted,  126 
C  635 

§  2.  Right  and  Propriety  of  Trial  by  Jury 

§  3.  In  General;  Jury  List 

issue  closed  to  the  County  Court  may  be  tried 
to  the  jury,  on  appeal  to  Superior  Court,  4 
D   448 

right  does  not  prevent  Legislature  from  au- 
thorizing courts  to  grant  nonsuits,  24  C  468 

our  Constitution  secures  the  right  of  trial  by, 
in  two  classes  of  cases  only,  50  C  327 

in  all  prosecutions  by  indictment  or  in- 
formation, and  in  cases  where  such  right 
previously   existed,   50   C  327 

mere  regulations  of  procedure  do  not  invade 
right,  69  C  132,  74  C  257,  75  C  609 

claiming  case  for  jury  list;  basis  of  law, 
72  C  96,  75  C  608 

applies  to  bastardy  action,  73  C  247 

claiming  after  decision  on  demurrer  caus- 
ing delay,  74  C  475 

claiming  after  thirty  day  period,  but  be- 
fore any  issue  is  joined;  right  to  prefer 
jury  trial,  80  C  493 

where  not  properly  claimed,  opponent  has 

absolute  right  to  trial  to  court,  81  C  451 

"trial  by  jury" ;  power  of  judge  to  instruct 
as  to  law  and  advise  as  to  fact ;  power  to 
set  aside  verdict,  74  C  68,  75  C  678,  76 
C  494,  81  C  624,  86  C  225 

historical  review  of  right,  75  C  219 

right  cannot  be  taken  away  under  guise  of 
furnishing  new  or  modified  remedy,  76  C 
436 

claiming  such  other  equitable  and  legal  relief 
or  both  as  parties  are  entitled  to,  raises  a 
question  which   prior   to   1880  was  cogniz- 
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able   in   equity,   so   no   absolute   right   to   a 
jury  trial,  81  C  451 

party  has  right  to  have  jury  that  heard  the 
evidence  determine  the  issue,  under  charge 
of  the  judge  who  presided,  81  C  579 

one  not  entitled  to  jury  in  equity  as  matter 
of  right;  may  be  under  statute,  82  C  293, 
83  C  109 

if  there  are  several  issues  of  fact,  party  can 
designate  which  is  to  be  tried  to  the  jury; 
or  judge  can  order  which  issues,  83  C 
109 

if  order  is  that  issues  be  tried  to  jury,  it 

comprises   all   issues,  83   C  109 

constitutional  right  to  a  jury  depends  upon 
whether  the  right  existed  prior  to  the  Con- 
stitution, 85  C  159 

right  to  jury  trial  not  abridged  by  statute,  85 
C  159 

one  claiming  a  jury  trial  must  file  within 
three  weeks  of  a  joinder  of  issue,  a  writing 
stating  which  issues  he  wishes  jury  to  try; 
failure   to   file,   waives   right   to   jury  trial, 

89  C  202 

omission  of  party  requesting  a  jury  trial  to 
specify  which  issues  he  wishes  so  tried 
would  probably  not  justify  court  in  order- 
ing them  tried  to  the  court,  90  C  133 

in  action  to  quiet  title,  question  of  ouster 

may  be  tried  to  jury,  90  C  133 

striking  case  from  jury  list  for  a  cause  which 
court  might  recognize  but  which  was  not 
presented,  is  not  harmless,  90  C  133 

court  has  discretion  to  grant  motion  that  all 
issues  be  tried  to  the  jury,  even  though  filed 
after  motion  to  erase  case  from  jury  docket, 

90  C  624 

order  for  trial  of  all  issues  of  fact  to  jury 
is  interlocutory,  subject  to  amendment, 
modification,  or  annulment,  91   C  214 

neither  Seventh  nor  Fourteenth  Amendment 
to  United  States  Constitution  applies  to 
jury  trial  in  state  courts,  91   C  432 

there  is  no  provision  for  transferring  a  case 
remanded  from  court  to  jury  docket  if 
not  tried  there  originally,  but  court  can 
order  a  transfer,  91  C  703 

if  issue  is  joined  after  it  is  sent  back,  it 

can  be  reclaimed,  91  C  703 

slight  amendment  in  complaint  held  not  to 
permit  defendant  to  claim  case  for  jury, 
95  C  576 

where  case  properly  on  jury  list,  court  can  try 
it  only  by  agreement  of  parties  or,  in  part, 
by  an  order  in  its  discretion,  97  C  714 

application  to  withdraw  election  to  be  tried 
by  the  court,  addressed  to  sound  discretion 
of  trial  judge;  properly  refused  where  un- 
reasonable under  all  the  circumstances,  102 
C46 

in  general,  102  C  579 
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right  of  Legislature  to  provide  new  remedies 
incidentally  affecting  right  of  jury  trial, 
102  C  579 

claim  for  jury  trial  in  summary  process  must 
be  made  on  or  before  return  day,  102  C 
634 

■ filing  of  amendment  to  complaint  would 

not  extend  time,  102  C  640 

jury  trial  required  only  where  it  was  at  com- 
mon law,  103  C  514 

constitutional  right  to  have  jury  pass  on  is- 
sues as  to  which  men  can  reasonably  dis- 
agree, 103  C  683 

in  action  to  foreclose  lien,  judgment  cannot 
be  collaterally  attacked  on  ground  that  aft- 
er default  was  entered  and  cause  placed  on 
jury  docket,  hearing  was  had  to  the  court, 
105  C  245 

trial  to  jury  of  petty  appeals  from  justices  of 
the  peace  should  be  discouraged,  108  C 
285 

complicated  action  for  accounting  requiring 
protracted  trial  should  not  be  tried  to  jury, 
110  C  536 

complicated  action  of  replevin  inappropriate 
for  jury  trial,  112  C  117 

right  of  trial  by  jury  guaranteed  by  Consti- 
tution does  not  concern  issues  of  fact  in 
equitable  actions,  113  C  594 

these  were  determinable  by  court  before 

adoption  of  Constitution,  113  C  594 

motion  for  jury  trial  made  informally  during 
trial  is  too  late,  114  C  226 

in  equitable  action  tried  to  jury,  court  has 
discretion  to  determine  what  issues  shall 
be  submitted  to  them,  deciding  other  is- 
sues itself,  122  C  561 

when  general  claim  for  jury  is  granted, 

better  practice  to  submit  all  such  issues  as 
they  may  properly  try,  122  C  562 

to  what  extent  Legislature  may  grant  right 
of  trial  by  jury  in  cases  where  there  is  no 
constitutional  right,  126  C  296 

claim  for  jury  made  within  ten  days  after  an- 
swer to  amendment  to  complaint  adding 
new  claim  of  negligence  is  within  ten  days 
after  "an  issue  of  fact  is  joined,"  127  C 
332 

constitutional  right  to  jury  trial  may  be 
waived,  127  C  336 

statutory  regulations  de  jury  docket  and  jury 
trial  constitutional ;  should  be  construed  so 
as  to  uphold  right  of  reasonable  regulation, 
127  C  336 

§  4.  Where  Both  Legal  and  Equitable 

Issues 

where  complaint  alleged  matter  for  recovery 
at  law,  and  also  asked  for  an  injunction 
pendente  lite,  it  does  not  take  case  away 
from,  62  C  242 

where  equitable  issues  tried  to  court  are  con- 
clusive of  case,  trial  of  other  issues  by  jury 
may  be  refused,  73  C  486 
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judgment  creditor  defrauded  by  voluntary 
conveyance  entitled  to  damages  against 
wrongdoers  and  to  have  conveyance  set 
aside,  in  a  single  action ;  right  to  have  case 
put  on  jury  docket,  83  C  112,  100  C  712 

one  is  entitled  to  trial  by  jury  on  issue  of 
title,  possession,  and  damages  prior  to  trial 
of  equitable  issue,  85  C  159 

damages  for  trespass  and  an  injunction  sought 
for  in  one  action ;  all  the  issues  can  be  tried 
to  a  jury,  85  C  159 

in  cases  calling  for  legal  and  equitable  relief, 
court  should  submit  to  the  jury,  issues  re- 
lating to  equitable  matters,  and  on  a  proper 
finding,  grant  relief,  90  C  626 

in  action  for  breach  of  covenant  to  support 
grantor  and  to  set  aside  deed,  former  tri- 
able by  jury;  latter  not,  91  C  214 

court  can  order  equitable  issues  be  first  tried 
to  it  before  legal  issues  to  jury,  91  C  214, 
93  C  116 

if  equitable  issue  is  first  tried  and  decisive  of 
the  issue,  no  trial  by  jury  can  be  claimed, 
93  C  116 

issue  of  title  is  triable  by,  in  case  seeking  can- 
cellation of  deed  or  reconveyance  of  prop- 
erty, 98  C  217 

questions  of  fact  held  properly  submitted 

to  jury  before  other  court  issues  were 
tried,  98  C  217 

where  plaintiff  suing  on  insurance  policy 
seeks  to  avoid  award  of  arbitrators,  equi- 
table issues  should  be  tried  to  court,  100  C 
248 

general  claim  for  jury  will  not  affect  equi- 
table issues  and  court  may  strike  these  from 
jury  list  and  direct  that  they  may  be  first 
tried;  effect,   100  C  248 

where  complaint  was  in  equity,  seeking  re- 
conveyance of  property  with  accounting 
and  claiming  damages^  as  incidental  relief, 
it  was  not  of  right  triable  by  jury,  121  C 
648 

although  court   has   discretion   to   submit 

issues  arising  in  it  to  jury,  121   C  649 

court  has  discretion  to  submit  legal  issues  in 
an  equitable  action  to  jury  but  that  discre- 
tion should  be  sparingly  exercised,  124  C 
569 

where  separate  and  distinct  causes  of  action 
are  joined,  one  at  law  and  one  in  equity, 
either  party  has  right  to  jury  trial  in  cause 
of  action  at  law,  125  C  615 

so  in  action  for  damages  at  law,  fact  that 

relief  in  equity  in  aid  of  or  supplemental 
to  it  is  asked  will  not  destroy  right  to  jurv, 
125  C  615;  examples,  125  C  619 

but  where  essential  right  asserted  is  equi- 


table and  damages  are  sought  in  lieu  or 
supplemental  thereto,  whole  action  is  in 
equity  and  there  is  no  right  to  jury,  125  C 
616;    examples,    125    C   619 


where    plaintiff   claimed    accounting,   that 

defendant  turn  over  trust  fund,  and  dam- 
ages, no  error  in  striking  case  from  jury 
docket,  125  C  616 

in  action  for  reformation  of  policy  and  dam- 
ages, where  plaintiff  makes  general  claim 
for  jury,  in  absence  of  court  order  that  all 
issues  be  so  tried,  request  has  only  effect 
that  jury  determine  legal  issues  after  refor- 
mation issue  has  been  determined  by  court, 
126  C  570 

• if  whole  case  be  tried  to  jury  equitable 

issues  should  be  submitted  them  on  inter- 
rogatories, upon  answers  to  which  court 
can  base  judgment  on  reformation,  leaving 
issue  of  liability  on  policy  as  reformed  to 
be  determined   by  verdict,   126  C  570 

an  equitable  cause  of  action,  where  the  claim 
for  damages  is  but  incidental,  is  not  of 
right  triable  by  jury,  though  court  may  sub- 
mit issues  in  it  to  jury  in  its  discretion,  127 
C   149 

so  where  fundamental  purpose  of  action 

was  relief  against  defendant's  conduct  in 
conspiring  to  avoid  restraining  order, 
though  there  was  claim  for  damages,  court 
not  in  error  in  refusing  jury  trial  of  cer- 
tain issues,  127  C  149 

where  incidental  issues  of  fact  are  presented 
in  action  essentially  equitable,  court  may 
determine  them  without  jury,  128  C  307 

where  issues  would  be  properly  cogniz- 
able in  action  at  law  either  party  may  have 
legal  issues  tried  to  jury,  though  equitable 
relief  is  asked  to  give  effect  to  legal  rights, 
128  C  307 

where  controlling  issue  is  based  on  legal 

title   to   real    estate   and    that    is   contested, 
equity  will  ordinarily  leave  question  of  title 
to  be  determined  as  issue  at  law,  and  it  is 
of  right  triable  by  jury,  128  C  307 
-so  where   S   claimed  ownership  of  prop- 


erty attached,  was  made  party  defendant, 
and  asked  decree  setting  aside  attachment, 
she  was  entitled  to  jury  trial  on  issue  of 
title,  128  C  308 
action  of  court  ordering  statement  of  claim  to 
be  filed  instead  of  cross-complaint  did  not 
give  it  discretion  to  deprive  party  of  right 
to  trial  by  jury,  128  C  308 

§  5.  Miscellaneous   Cases 

person  brought  before  justice  of  peace  on 
complaint  of  grand  juror  for  examination 
not  entitled  to  trial  by  jury,  4  C  71 

one  accused  by  grand  juror  not  entitled  to 
jury  trial  before  justice  of  the  peace,  12  C 
454 

complaint  for  breach  of  Sabbath  to  justice  is 
not  an  information  within  §  9  of  Article 
I  of  Constitution,  and  party  accused  not  en- 
titled to  jury,  12  C  488 
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a  statute  exempting  military  officers  from 
suits  at  law  for  imposing  fines  not  in  viola- 
tion of  clause  de  trial  by  jury,  14  C  200 

constitutional  right  is  not  impaired  by  law 
permitting  justice  to  declare  forfeiture  of 
liquors,  25  C  278 

nor  by  act  of  1866,  denying  appeal  from 

justice  in  certain  cases,  38  C  237 

construction  of  statute  de  jury  docket,  35  C 
452 

statute  which  provides  for  trial  by  court 

and  not  by  jury  of  appeal  from  decree  of 
Probate  Court  appointing  conservator  not 
unconstitutional,  35  C  452 

issue  raised  by  return  to  alternative  manda- 
mus held  triable  by  the  court,  47  C  340 

such  practice  began  prior  to  state  Consti- 
tution, 47  C  340 

party  charged  with  contempt  of  court  is  not 
entitled  to  a  jury  trial,  48  C  175 

liquor  licensee  has  no  constitutional  right  to 
a  jury  trial  on  hearing  de  revocation  of  li- 
cense, 49  C  591,  50  C  321 

no  jury  trial  allowed  by  charter,  on  charge 
of  drunkenness,  in  City  Court  of  New 
Haven;  charter  held  constitutional,  51  C 
422 

practice  of  assessing  damages  by  court  after 
default  in  tort  is  not  a  violation  of  the  right 
to  trial  by,  under  Constitution  of  Connect- 
icut, 53  C  1 

no  formal  issue  of  fact  is  necessary  on  an 
appeal  from  doings  of  commissioners  on 
insolvent  estates,  54  C  521 

if  formally  raised  after  first  term,  party 

will  not  thereby  be  entitled  to  then  put 
case  to  jury,  54  C  521 

statute  de  proceedings  for  setting  aside  des- 
ignation of  oyster  beds  does  not  entitle  par- 
ty to  a  trial  by,  56  C  509 

statute  de  disclosure,  is  not  unconstitutional 
as  depriving  accused  of  a  right  to  trial  by, 
59  C  510 

failure  to  answer  over  after  demurrer  over- 
ruled is  not  a  "default"  within  statute,  63 
C  258 

does  not  entitle  plaintiff  to  a  jury  trial, 

63  C  258 

statute  providing  for  jury  of  six  only  in  sum- 
mary process  is  valid,  66  C  432 

the  law  de  quieting  title  to  land  does  not  pro- 
hibit a  jury  trial  in  cases  involving  purely 
legal  claims,  68  C  273 

in  eminent  domain,  76  C  435 

in  statutory  action  to  remove  cloud  from 
title,  78  C  96 

requiring  remittitur  where  excessive  dam- 
ages given  not  impairment  of  right  to  trial 
by  jury,  78  C  296,  86  C  322 

right  to  jury  trial  applied  to  creditor's  bill, 
78  C  595 

trial  by  jury  in  equitable  actions ;  interplead- 
er, 79  C  260 
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none  in  removal  of  municipal  officers  by  the 
mayor,   81    C   586 

person  whose  land  is  taken  by  eminent  do- 
main is  the  only  one  who  can  ask  for  a 
reassessment  by  a  jury,  85  C  238 

on  appeal  from  order  of  distribution  by  Pro- 
bate Court  and  ascertainment  of  heirs,  nei- 
ther party  is  entitled  to  a  jury,  90  C  48 

no   right  in  election   cases,   102   C  579 

cause  of  action  based  on  personal  liability  of 
trustee  is  not  action  to  enforce  trust  but  is 
action  at  law,  113  C  429 

in  equitable  action,  as  to  have  defendants  de- 
clared trustees  of  property,  jury  cannot  be 
demanded,  though  court  can  order  it  in  its 
discretion,  113  C  595 

landowner  not  entitled  to  jury  trial  in  con- 
demnation proceedings,  117  C  237 

claim  by  receiver  of  corporation  for  unpaid 
stock  subscription  is  equitable  not  legal  and 
jury  trial  is  not  matter  of  right  but  rests 
in  discretion  of  court,   117   C  445 

fund  is  one  applicable  to  payment  of  cor- 
porate creditors ;  is  trust  fund  for  their  ben- 
efit, 117  C  445 

action  by  beneficiary  for  damages  for  breach 
of  trust  in  refusing  to  pay  or  deliver  fund 
or  making  improper  investment  is  one  at 
law,  triable  by  jury,  121   C  393 

no  jury  trial  allowed  in  Court  of  Probate 
or  in  the  Superior  Court  upon  an  appeal 
from  a  probate  decree  adjudicating  a  trus- 
tee's account,  121  C  393 
injunction  against  enforcement  of  judgment  in 
summary  process  by  justice  of  peace,  writ 
of  error  having  been  withdrawn,  on  ground 
justice  had  improperly  denied  jury  trial, 
121   C  702 

§  6.  Functions  of  Jury 

where  jury  refuses  to  return  verdict  as  di- 
rected, court  must  record  verdict  given  by 
jury,  8  C  342 

degree  of  credit  to  be  given  a  witness  is  sole- 
ly for  the  jury,  18  C  321 

doings  of  jury  never  conclusive  when  they 
exceed  their  jurisdiction,  21  C  313 

duty  of  jury  and  discretionary  powers  of 
court  as  to  reconciling  conflicting  testimony, 
30  C  552 

facts  of  the  case  are  to  be  found  by  the  jury 
unless  admitted,  32  C  83,  34  C  538 

great  care  should  be  taken  in  submitting 
questions  of  fact  to  jury,  37  C  400 

jury  are  how  far  judges  of  the  law  in  crim- 
inal cases,  40  C  246,  47  C  546 

are  bound  by  the  law  as  it  is,  47  C  546 

a  claim  devoid  of  evidence  should  not  be  sub- 
mitted to  jury,  44  C  72 

jury  has  no  power  to  ppportion  damages 
among  the  defendants,  48  C  521 
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each  juror  should  examine  case  with  candor 
and  with  due  regard  to  opinions  of  others, 
49  C  376 

refusal   to   charge   that   each   juror   must 

act  uninfluenced  by  opinions  of  others,  held 
no  error,  49  C  376 
practice  of  marking  damages  and  dividing  by 

twelve  is  reprehensible,  50  C  584 
may  find  verdict  on  testimony  of  a  single  wit- 
ness though  opposed  to  that  of  others,  57  C 
60  ... 

meaning  of  words  uttered  at  time  of  collision 

is  for  jurv,  66  C  525 
functions  of,  in  libel  suit,  67  C  504,  69  C  132 
jury  should,  and  it  is  presumed  that  it  does, 
take  law  from  judge,  69  C  123,  75  C  207, 
78  C  28,  80  C  531,  85  C  438 

and  is  bound  thereby,  73  C  30 

control  of  court  over ;  if  evidence  would  sup- 
port verdict,  issues  of  fact  must  go  to   it, 
69  C  503 
where  account  book  is  before  jury,  it  is  for 
them    to    say    whether    accounts    are    kept 
alike,  71  C  434 
weight  of  evidence  is  for  jury,  73  C  623 
functions  of,  on  trial,  74  C  71,  75  C  232 
each   juror    should    heed   opinions   and   argu- 
ments of  others,  74  C  530 
should   consider   evidence   as   a   whole,   75   C 

326 
judge  may  take  issue  depending  on  documen- 
tary proof  from  jury,  78  C  96 
permitting  jury  to  examine  photograph  with 

magnifying  glass,  78  C  677 
whether  reasonable  care  exercised  ordinarily 

for  jury,  79  C  569 
duty  to  strive  to  agree ;  power  of  court  to  en- 
force it,  80  C  245 
jury  should  determine  weight  of  evidence  and 

facts  proved,  81   C  22 
judge  may  tell  jury  what  the  only  reasonably 
possible  conclusion  from  the  evidence  is,  as 
well  as  direct  verdict,  81  C  347 
power  to  direct  verdict  is  ancient  feature  of 
our  svstem;  jury  still  finds  facts,  81  C  578, 
91  C  443 
jury  determines  weight  and  effect  of  conflict- 
ing   evidence    and    credibility    of    the    evi- 
dence,  though  undisputed,  81   C  623,  82  C 
600,  84  C  267,  86  C  82,  98,  289,  87  C  585, 
88  C  360,  90  C  701,  91   C  404,  92  C  93, 
427,  95  C  45 
must  act  without  prejudice  and  not   un- 
reasonably   in    passing    on    credibility    and 
weight,  90  C  18 
jury  may  request  the  evidence  to  be  read  to 

it,  82  C  60 
the  jury  are  not  interested  in  the  statements 
of  facts  in  an  opinion  by  the  judge  but  only 
in  the  principles  of  law  established  thereby, 
82  C  199 
jury  determines  amount  of  damages  in  per- 
sonal injury  cases,  82  C  291,  88  C  265 


jury  cannot  guess  or  conjecture;  cannot  sur- 
mise negligence  in  absence  of  proper  evi- 
dence, 83  C  231,  713,  84  C  531 

where  there  are  enough  facts  to  support  a 
verdict,  jury  can  weigh  evidence  and  decide 
what  is  proved,  83  C  261 

conflicting  testimony  must  be  submitted  to  the 
jury,  85  C  255 

jury  can  base  a  verdict  for  plaintiff  on  evi- 
dence of  the  defendant  if  it  relates  to  cause 
of  action  set  up  by  plaintiff,  85  C  448 

court  can  assume  as  proven  facts  that  are 
undisputed;    leave    to    jury    disputed    facts, 

85  C  586 

jury  can  infer  facts  from  those  already  found ; 
question  should  be  left  to  jury  if  there  is 
any  probability  or  presumption  that  would 
lead  reasonable  men  to  draw  an  inference, 

86  C  82 

court's  estimate  of  evidence  cannot  take  the 

place  of  the  jury's,  when,  86  C  282 
credibility  of  witnesses  and  inferences  to  be 

drawn  from   circumstances  for  jury,  86   C 

289,  677 
whether  a  sufficient  foundation  has  been  laid 

for  the  jury  to  consider  a  question,  is  for 

the  court,  86  C  302 
may  use   common   knowledge   that  ordinarily 

a  streetcar  can  be  stopped  in  less  than  one 

hundred  twenty  feet,  86  C  449 

it  is  error  to  leave  question  of  public  policy, 
if  facts  undisputed,  to  jury,  86  C  641 

what  jury  is  to  consider  in  weighing  answer 
to  hypothetical  case  embodied  in  facts  tes- 
tified to  by  one  accused  of  murder,  87  C  6 

may  believe  one  witness  though  several  op- 
pose, 87  C  363 

jury  not  bound  to  take  uncontradicted  figures 
of  defendant's  witnesses,  88  C  619 

within  province  of  jury  to  say  if  they  believe 
eye  witness  or  participants  in  a  fray,  89  C 
237 

jury  does  not  have  to  find  according  to  claim 
of  either  party,  89   C  707 

it  is  jury's  duty  to  remember  facts  and  claims, 
92  C  59 

credibility  of  witnesses  for  the  jury,  92  C  93 

although  defendant  offers  no  evidence,  92 

C  427 

facts  that  are  admitted  are  not  for  the  jury, 
92  C  226 

jury  cannot  consider  facts  not  in  evidence  or 
in  respect  to  which  no  evidence  is  offered, 

92  C  626 

jury  determines  to  whom  pronoun  "his"  re- 
fers, 93  C  109 

degree  of  murder  is  for  jury,  93  C  242 

jury  determines  true  significance  of  oral  tes- 
timony; their  conclusion  is  final  if  within 
bounds  of  reason,  93  C  324 

whether  claims  are  true  or  not  is  for  the  jury, 

93  C  328 
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what  steps  should  be  taken  to  ward  off  dan- 
ger of  falling  wall  is  for  jury,  94  C  168 

determines  effect  to  be  attached  to  silence  of 
party  on  direct  accusation,  94  C  181 

jury  to  determine  facts  where  evidence  con- 
flicting and  leaves  room  for  a  reasonable 
difference  of  opinion,  94  C  257,  613 

effect  of  writings  determining  contract  rela- 
tionship is  for  the  court,  94  C  445 

jury  to  determine  weight  to  be  given  each 
part  of  the  evidence  and  its  bearing  on  the 
rest,  97  C  187 

jury  never  obliged  to  hold  testimony  to  be 
true,  whether  or  not  it  is  contradicted,  99 
C  584 

exclusive  function  of  jury  to  weigh  evidence 
and  credibility  of  witnesses,  99  C  657,  100 
C  12,  104  C  28,  112  C  679,  113  C  730 

where  one  seeks  to  disprove  truth  of  testi- 
mony given  by  witness  he  has  himself 
called,  jury  must  decide  what  testimony  is 
most  credible,  100  C  448 

court  may  put  into  charge,  a  statement  as  to 
duty  of  jury  to  strive  to  agree,   102  C  710 

better  to  hold  it  in  reserve  against  pos- 
sibility of  report  of  disagreement,  102  C 
710 

construction  of  contract  is  for  court,  104  C 
645 

where  unambiguous,  or  meaning  is  deter- 
mined   by    undisputed    facts    court    should 
charge  jury  as  to  it,  104  C  645 
-when  facts  in  dispute,  it  may  charge  jury 


upon  basis  of  alternate  findings  by  them  or 
submit   interrogatory,    104   C   645 

meaning  of  words  alleged  to  be  slanderous  is 
for  jury,  if  not  apparent  on  their  face,  105 
C  534 

jury  need  not  wholly  reject  testimony  of  dis- 
credited witness,  105  C  757 

duty  of  jury  with  particular  reference  to  con- 
sidering claim  of  counsel  stated,  105  C  757 

function  of  jury  to  determine  testimony  of 
witness  unfamiliar  with  our  language  who 
gives  apparently  inconsistent  testimony,  106 
C  356 

for  jury  to  pass  on  genuineness  of  entry  in 
book  where  it  differs  from  other  entries  of 
same  general  character,   106  C  506 

proper  in  criminal  case  to  charge  jury  as  to 
importance  of  effort  to  agree,  108  C  53 

so  to  caution  them  not  to  give  too  much 

weight  to  evidence  read  to  them  at  their 
request,   108  C  53 

is  bound  to  accept  and  apply  principles  of 
law  given  in  charge,  110  C  373 

undertaking  by  broker  to  be  lenient  with 
margin  customer  in  time  of  stress,  suscep- 
tible of  interpretation  by  jury,  113  C  366 

it  is  within  the  province  of  the  jury  to  weigh 
conflicting  opinion  evidence  though  the  mat- 
ter rests  solely  on  expert  knowledge,  113 
C  494 
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jury  not  bound  to  accept  testimony  of  plain- 
tiff but  may  give  him  verdict  on  other  tes- 
timony, 113  C  757 

conclusion  can  only  properly  be  reached  by 
considering  all  the  evidence,  both  plaintiff's 
and  defendant's,   117  C  110 

jury  may  draw  reasonable  inferences  from 
facts  proven  by  direct  testimony  but  can- 
not indulge  in  speculation,  123  C  30 

often  proper  and  necessary  for  jury  to  draw- 
inferences  from  facts  in  evidence,  124  C  400 

in  testing  inferences  jury  justified  in  drawing, 
plaintiff  entitled  to  have  his  evidence  given 
most  favorable  construction.  124  C  401 

jury  entitled  to  draw  any  fair  and  reasonable 
inference  from  facts  and  circumstances  of 
case  in  criminal  prosecution,  124  C  554 

jury  can  discredit  contradictory  evidence  or 
credit  part  and  disbelieve  part,   126  C  586 

though  jury  might  have  disregarded  testimony 
that  floor  was  slippery,  they  would  not  be 
justified  in  finding  that  opposite  was  true, 
128  C  69 

jury  may  believe  part  of  testimony  of  witness 
and  disbelieve   part,   128  C  658 

jury  cannot  base  conclusions  on  guess  or 
speculation,  but  may  draw  reasonable  infer- 
ences, 128  C  659 

province  of  jury  to  observe  demeanor  of  par- 
ties and  witnesses  and  draw  inferences 
therefrom  as  to  motives  underlying  testi- 
mony, 129  C  62 

such  evidence  is  as  properly  to  be  con- 
sidered as  if  presented  bv  witnesses,  129  C 
62 

duty  of  jury  to  consider  evidence  de  defend- 
ant's insurance  and  his  relationship  with 
plaintiff;  conduct  of  parties  at  trial  of  sig- 
nificance on  issue  of  credibility,  129  C  62 

§  7.  Drawing  the  Jury 

if  man  whose  name  was  not  drawn  be  sum- 
moned by  mistake,  court  may  excuse  him 
and  direct  the  officer  to  summon  the  right 
one,  12  C  243 

exclusion  of  a  set  of  persons  from  serving, 
is  no  ground  of  complaint  if  those  serving 
are  legally  qualified,   48  C   547 

method  of  choosing  held  not  to  comply  with 
city  charter,  58  C  69 

such  failure  held  sufficient  cause  for  chal- 
lenge to  the  array.  58  C  69 

drawing;  statute  must  be  followed;  clerk  or 
his  assistant  must  do  it.  80  C  614 

statute  providing  that  no  verdict  shall  be  set 
aside  for  irregularity  in  summoning  jury 
applies  where  party  proceeds  to  trial  and. 
after  verdict,  seeks  to  set  it  aside,  80  C  615 

does  not  apply  to  appeal  from  ruling  of 

court  disallowing  challenge  duly  taken  to 
an  illegal  panel.  80  C  615 

presiding  judge  determines  locality  from 
which  jury  are  drawn;  object  is  to  get  im- 
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partial  men;  need  not  be  drawn  from  tow;-, 
where  murder  committed,  87  C  585 

method  of  drawing  panel  prescribed  by  stat- 
ute is  mandatory,  100  C  728 

but  not  applicable  to  drawing  additional 

jurors    who    may    be    chosen    by    any    fair 
method,  100  C  728 

jury    panel    must    be    reasonably    distributed 
among  the  several  towns ;  but  an  apparently 
unreasonable  distribution  may  be  shown  to 
be  proper  under  all  the  circumstances,   103  . 
C  453 

discretion  of  the  trial  court  in  the  drawing 
of  jurors,  103  C  453,  105  C  338 

irregularity  in  drawing  jurors  not  reversible 
error,  unless  accused  prejudiced,  103  C  453 

in  drawing  panel  court  may  exclude  towns 
where  there  is  likely  to  be  local  prejudice, 
103  C  454 

or    towns    from   which    additional    jurors 

may  be  more  easily  summoned,   103  C  454 

jury  panel  must  be  drawn' before  opening  of 
term  unless  there  is  no  jury  business,  106 
C  701 

first  panel  need  not  be  summoned  until  need- 
ed for  trial  work,  106  C  701 

failure  to  summon  original  panel  before  addi- 
tional jurors  are  drawn  and  summoned  is 
within  statute  forbidding  setting  aside  ver- 
dict for  any  irregularity  in  summoning 
jury,  106  C  702 

could  not  be  basis  for  new  trial  in  an\ 

event  unless  prejudice  shown.   106  C  702 

§  8.  Qualifications;    Challenges;   Examina- 
tion 
that  juror  was   on  jury  in  court  below  is  a 

ground  of  challenge,  K  166 
is    not    disqualified    by    expression   of   opinion 

on  general  principle  of  law  involved,  K  427 

if  juror  is   father   to   an   inhabitant   of  party 

town,  it  is  ground  for  challenge,   1   R  324 

but  is  waived  by  knowledge  and  silence, 

1  R  324 

disqualified  by  having  formed  and  expressed 
opinion  before  trial ;  held  that  disqualifica- 
tion was  waived  bv  knowledge  and  silence, 

2  R  302,  34  C  280.'  46  C  531 

that  clerk  issuing  warrant  is  a  party  is  no 
ground  for  challenge  to  the  array,  2  D  381 

a  brother-in-law  of  party  in  case  depending 
on  same  principles  should  be  excused.  3  D 
491 

though  brother-in-law's   wife  be   dead,   3 

D  491 

one  held  legally  a  juror,  though  chosen  after 
prescribed  time.   12  C  243 

party  knowing  juror  not  elector  waives  ob- 
jection where  not  made  at  the  trial,  13  C 
453 

act  of  1837  dispenses  with  freehold  qualifica- 
tion, 14  C  109 
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previous  opinion  is  no  disqualification  in  cap- 
ital case,  when,  18  C  166 

challenge  for  principal  cause  and  to  favor  to 
be  decided  by  court,  18  C  166 

peremptory  challenge  must  be  made  at  time 
of  examination,  unless  new  grounds  subse- 
quently arise,  18  C  166 

prejudice  of  challenged  juror  question  of  fact 
for  trier,  18  C  171 

being  tenant  of  plaintiff's  bondsman  is  no  dis- 
qualification,  18   C   199 

each  side  has  two  peremptory  challenges  in 
actions  of  forcible  entry  and  detainer,  20 
C  510 

also  in  summary  process,  20  C  519 

and   in    proceedings   for   reassessment   of 

damages  for  land  taken  for  public  high- 
way, 28  C  566 

interest,  partiality,  or  misconduct  of  return- 
ing officer,  is  a  ground  of  challenge  to  ar- 
ray, 20  C  510 

so  also  under  the  circumstances,  an  ad- 
journment for  three  weeks,  and  separation 
of  jury,  42  C  261 

juror,  a  taxpayer  of  party  town ;  circum- 
stances held  to  constitute  waiver,  31   C  582 

nature  of  opinion  necessary  to  disqualify,  38 
C  127 

opinions  formed  from  newspaper  reports,  and 
their  effect.  38  C  127 

mere    impressions    or    indefinite    opinions 

do  not  disqualify,  18  C  166,  38  C  127,  47  C 
518 

inhabitant  of  same  town  as  the  mother,  a 
plaintiff  in  bastardv,  is  not  disqualified,  39 
C  330 

though  selectmen  give  bonds,  39  C  330 

one  seeking  advantage  after  verdict  from  dis- 
qualification must  show  himself  ignorant  of 
it  until  after  verdict,  39  C  330 

party  requesting  a  finding  that  juror  is  dis- 
qualified is  estopped  to  object  that  finding 
is  not  warranted  by  the  facts,  46  C  531 

mere  impression  is  not  ordinarily  a  disqual- 
ification, 46  C  532 

juror  ceases  to  be  such  when  found  disqual- 
ified by  court,  46  C  532 

court  cannot  be  required  to  reinstate  him, 

46  C  532 

juror  need  not  be  sworn  on  voir  dire,  47  C 
518 

oath  cannot  be   demanded  by  accused  as 

strict  right,  but  may  be  granted  in  impor- 
tant cases,  47  C  518 

if  such  right  exists,  yet  held  waived  by 

neglect  to  request  it,  47  C  518 

if  challenge  to  favor  be  overruled,  accused 
cannot  complain  unless  he  exhausts  peremp- 
tory challenges,  47  C  529,  49  C  379 

whether    record    must    not    disclose    such 

exhaustion,  quaere,  47  C  529 
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statute  allowing  State  twenty  challenges,  ap- 
plies to  trials  held  after  act  was  passed,  47 
C  532 

though    passed    after   commission    of   the 

crime,  47  C  532 

such  law  is  not  ex  post  facto,  47  C  532 


challenges   to   array   lie   at   common   law  for 
what  causes  only,  48  C  535 

there  can  rarely  be  ground  for  such  chal- 
lenge in  this  State,  48  C  535 
-doubtful  if  unconstitutionality  of  jury  law 


is  ground  for  such  challenge,  48  C  535 

statute  de  right  of  challenge  allowed  accused, 
49  C  232,  60  C  95 

accused  may  challenge  ten  jurors  where 

court  has  discretion  to  sentence  for  life,  49 
C  232 

juror  competent  in  capital  case,  if  opinion 
formed  would  not  require  evidence  to  re- 
move, 49  C  377 

also  if  he  can  try  case  fairly,  unbiased  by 

any  opinion,  49  C  377 

challenge  for  cause  overruled  is  not  ground 
for  new  trial  unless  peremptory  challenges 
have  been  exhausted,  49  C  379 

nature  of  challenge  to  the  array,  67  C  581 
in   criminal   action,   no   absolute  right   in   ac- 
cused to  examine  each  juror;  discretion  of 
court,  69  C  186,  80  C  614 

mere  impression  derived  from  newspapers  will 
not  ordinarilv  disqualify ;  decision  of  trial 
court  is  final,'  71  C  294,  74  C  638 

disqualifications  which  are  fatal  and  those 
which  are  cured  by  verdict,  72  C  109 

requirement  as  to  age  held  purely  technical, 
72  C  109 

questions  as  to  association  of  juror  with  op- 
posing counsel;  duty  of  judge  in  regard 
thereto,  72  C  435 

discretion  of  court  as  to  questions  asked  of 
jurors,  72  C  722 

where  several  counts  in  information,  number 
of  peremptory  challenges  is  that  applicable 
to  count  giving  greatest  number,  80  C  614 

discretionary  to  permit  inquiry  of  jurors  about 
to  be  sworn  if  any  are  interested  in  insur- 
ance companv  that  plaintiff  is  insured  in,  82 
C  272 

each  party  can  examine  jury  individually;  if 
prevented,  error,  89  C  46 

opinion  of  guilt  formed  from  reading  news- 
papers as  disqualifying  juror  in  criminal 
case.  97  C  322 

discretion  of  court  and  review,  97  C  322 

challenge  to  the  array  is  one  to  the  whole 
panel,  100  C  207 

only  granted  where  selection  and  sum- 
moning defective.  100  C  207 

properly  refused  where  only  ground  was 

animosity  of  sheriff  toward  accused,  100  C 
207 
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statutory  and  common-law  challenges ;  dis- 
tinction between  principal  challenge  and 
challenge  to  the  favor,  103  C  537 

when  cause  for  disqualification  of  juror 
healed  by  verdict,   103  C  537 

that  juror  was  pensioner  of  railroad  com- 
pany which  owned  stock  of  defendant,  no 
ground  for  new  trial,  103  C  537 

grounds  of  challenge  at  common  law  which 
are  still  good,  103  C  542 

reasonable  distribution  of  jurors  among  the 
several  towns;  trial  court's  discretion  in 
deciding  challenge  to  array ;  right  of  ap- 
peal waived  by  election  of  court  trial,  105 
C  326 

claim  of  physical  and  mental  incapacity  of 
jurors  held  negatived  by  trial  court's  find- 
ing,  106  C  701 

appeal  for  challenge  to  array  requires  find- 
ing of  facts  and  certifying  evidence  not 
enough,  106  C  702 

challenge  to  array  must  affect  whole  panel 
and  concern  summoning  and  selecting,  109 
C  571 

that  some  of  jurors  summoned  read  news- 
paper article  to  others  not  enough,  109   C 
571 
-particularly  where  none  of  those  accept- 


ed had  heard  or  read  article,  109  C  571 

court  may  discharge  or  reject  a  juror  of  his 
own  motion,  for  good  cause,  112  C  39 

but  his   action    is    reviewable   and   record 

should  show  cause,  112  C  39 

juror  excused  after  he  had  been  accepted 

by  both  parties,   112   C  56 

disqualification  may  arise  when  connection 
between  prospective  juror  and  either  party 
to  action  is  of  so  close  a  nature  that 
disqualification  is  conclusively  presumed  to 
exist,   123   C   161 

relationship    to    either    party,    interest    in 

outcome  of  suit,  conversation  with  party 
about  case  or  formation  of  opinion,  import 
absolute  bias  and  require  disqualification  as 
matter  of  law,   123  C  161 

other  facts  may  be  such  as  tend  to  show 

bias  but  not  to  create  conclusive  presump- 
tion, 123  C  161 

where  upon  voir  dire  juror  failed  to  dis- 


close that  brother  worked  for  R  Company 
in  strike  against  which  defendant  was 
charged  with  breach  of  peace  no  conclusive 
presumption  of  disqualification,  and  finding 
of  no  intentional  concealment  also  justified. 
123  C  161 

— same  as  to  juror  who  failed  to  disclose 
that  one  whom  he  had  brought  up  was  em- 
ployed   there    and    had    been    assaulted    by 
strikers.  123  C  161 
-motion  in  arrest  of  judgment  and  for  new 


of  which  will  not  be  reversible  error  unless 

abused,  126  C  574 
hypothetical  questions  intended  to  elicit  from 

juryman    what    his    decision    will    be    under 

certain   state   of   evidence    or   of   facts   not 

permitted,  126  C  574 
so   inquiry   as   to   whether   fact   that   boy 

(plaintiff's   decedent)    had   cap   pulled   over 

face  at  time  he  was  injured  would  prejudice 

juryman,  improper,   126  C  574 

where  there  are  several  plaintiffs  or  defend- 
ants, each  is  entitled  to  four  peremptory 
challenges  under  the  statute,  128  C  62 

§  9.  Misconduct;   Motions  in  Arrest;   New 
Trial 
See  also  Trial 

opinion  formed  and  expressed  before  trial  is 
ground  for  motion  in  arrest,  K  14,  34  C 
280,  50  C  302 

unless  known  to  injured  party  before  ver- 
dict, K  14,  34  C  280 

verdict  not  set  aside  for  an  objection  not  a 
ground  of  principal  challenge,   K   133 

that  juror  was  of  jury  in  court  below  is  in- 
sufficient to  arrest  verdict  though  good 
cause  for  challenge,   K  166 

so  failure  to  take  oath  of  fidelity  to  State, 

K  184 
-so  misapprehension  of  legal  consequence 


trial  denied,  123  C  161 
extent  of  examination  as  to  qualifications  of 

jurors  rests   in  court's  discretion,   exercise 
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of  verdict,  K  212 

on  motion  in  arrest,  court  cannot  inquire  into 
evidence  on  which  jury  found  general  ver- 
dict, K  274,  277 

relationship  sufficient  to  disqualify  judge  is 
a  ground  for  motion  in  arrest,  K  280 

mistaken  view  of  law  and  evidence  by  jury 
no  ground  for  motion  in  arrest,  K  423,  1 
R  111 

judgment  arrested  if  juror  talks  about  case 
with  one  not  of  the  jury,  1  R  134,  430,  3  D 
223 

or  with  officer  in  charge,  2  R  349 

juror  held  incompetent  to  testify  to  con- 
versation,  1    R   135 

judgment  arrested  if  jury  refer  assessment 
of  damages  to  chance,  1  R  194 

interest  is  a  good  cause  for  arrest  of  judg- 
ment, 1  R  455 

verdict  set  aside  for  evidence  given  by  juror 
to  his  fellows,  1  R  523 

new  trial  not  granted  because  jury  mistook 
the  law,  2  R   144 

judgment  not  arrested  where  juror  is  relat- 
ed to  losing  party  who  did  not  disclose  it, 
2  R  185 

judgment  against  officer  taking  goods  not  ar- 
rested, where  a  juror  was  a  nephew  of 
attaching  creditor,  2  R   531 

statement  to  outsider  that  jury  had  agreed 
is  no  ground  of  arrest,  2  D  211 

nor  separation  of  jury  before   verdict,    1 

C  401 


remarks  on  returning  jury  to  reconsideration 

held  no  ground  for  new  trial,  4  D  403,  9 

C  107 
otherwise  where  court,  for  first  time,  lays 

down  incorrect  rule  of  damages  which  jury 

regards,  9  C   107 
that  juror  was  not  a  freeholder,  ground  for 

motion  in  arrest,   1   C  401 
evidence  given  to  jury  out  of  court  will  not 

vitiate  trial,  when,  4  C  80 

evidence  of  juror  inadmissible  to  prove  mis- 
conduct of  his  fellows,  5  C  348,  16  C  356 

or  to  prove  mistake  of  jury,  16  C  346 

conversation  by  juror  with  third  party  as  mis- 
conduct, 9  C  47,  21  C  86 

when  new  trial  not  granted  for,  13  C  450 

motion  for  new  trial  must  show  ignorance  of 
misconduct  until  close  of  trial,  13  C  452 

whether  ground  for  new  trial  that  juror  is 
not  an  elector,  quaere,   13  C  453 

that  "minority  wish  to  remain  silent,"  is  no 
ground  of  arrest,  if  all  concur  in  verdict, 
16  C  357 

improper  paper  going  to  jury  is  a  ground 
for  arrest,  18  C  543 

motion  in  arrest  must  aver  party's  ignorance 
of   juror's    misconduct    until    after    verdict, 

20  C  241 

juror    inadmissible    to   testify   to   misconduct, 

21  C  593 

to  show  that  evidence  directed  to  be  laid 

out  of  case  was  considered,  21   C  593 

what  conversation  with  outsider  will  set  aside 
verdict,  29  C  101,  38  C  115,  41   C  268 

that  juror  was  approached  by  third  per- 
son  in   interest  of  successful   party,   is   suf- 
ficient, 38  C   115 
-so  if  a  successful  party  furnish  a  libelous 


pamphlet  to  jury,  38  C   115 

no  ground  for  new  trial  that  accused  had  a 
second  cousin  on  the  panel,  29  C  101 

though    plea    was    "hereditary    insanity," 

29  C  101 

motion  to  arrest  must  allege  that  disqualifica- 
tion was  unknown  to  party  or  counsel,  34 
C  280 

motion  to  set  aside  verdict  for  juror's  con- 
versation with  outsider,  need  not  set  out 
the  conversation,  41  C  268 

each  juror  should  examine  case  with  candor 
and  due  regard  to  the  opinions  of  the  oth- 
ers, 49  C  386 

motion  in  arrest  is  the  proper  and  only  rem- 
edy for  misconduct  of  juror  affecting  ver- 
dict, 50  C  302 

when   misconduct   is   discovered   too   late 

to  file  motion,  new  trial  will  not  be  grant- 
ed, 50  C  302 

practice  of  marking  damages  and  dividing  by 
twelve  is  reprehensible,  50  C  584 

misconduct  of,  as  ground  for  new  trial,  80  C 
314,  82  C  258,  84  C  518,  87  C  363,  95  C 
556 


Jury  and  Jurors  §  9 

motion  in  arrest  not  granted  where  jury  took 
wrong  paper  by  mistake,  82  C  60 

error  not  to  discharge  a  jury  for  wrongful 
act  of  juror  during  trial,  82  C  258 

thoughtless  remark  by  juror  during  trial  to 
witness,  without  wrongful  motive,  not 
ground  for  a  new  trial ;  juror  congratulat- 
ed witness,  84  C  518 

that  two  jurors,  after  cause  was  submitted 
to  jury  and  before  verdict,  happened  to  be 
at  the  locality  of  the  accident  related  to 
the  action,  held  no  ground  for  setting  aside 
verdict,  87  C  363 

misconduct  of  a  juror  that  works  no  injury 
and  with  which  prevailing  party  had  no 
connection,  not  enough  to  set  verdict  aside, 
87  C  363 

presence  of  a  newspaper  in  the  jury  room 
unread,  and  whose  contents  was  unknown 
to  the  jurv,  not  grounds  for  setting  verdict 
aside,  90  C  79 

waiver  of  misconduct  of  juror  by  failure  to 
call  attention  to  it,  92  C  155 

juror  cannot  be  called  to  testify  as  to  mis- 
conduct of  jury,  95  C  556 

improper  conduct  in  presence  of,  while  view- 
ing premises;  verdict  set  aside,  99  C  256 

that  boxes  of  candy,  admitted  as  exhibits, 
were  missing  after  deliberations  of  jury, 
held  not  ground  for  new  trial,  104  C  54 

claimed  misconduct  of  juror  held  too  trivial 

for  consideration,  104  C  739 
motion  in  arrest  cannot  be  supported  by  oral 

testimony  of  jurors  that  they  had  mistaken 

law  or  facts,  105  C  528 
permitting    documents    improperly    to    go    to 

jury  room  which  are  liable  to  affect  their 

decision  is  ground  for  new  trial,  109  C  722 
court   cannot    inquire    whether   jury   used 

them,  as  their  actions  not  open  to  inquiry, 

109  C  722 
parts  of  file  whereby  employer  who  was 

liable     for     workmen's     compensation    was 

made  party  to  action,  109  C  722 
conclusion  of  trial  court  that  papers  not 

likely  to  affect  result  is  reviewable,   109  C 

722 
pleadings  relevant  to  issues  ordinarily  go 

to  jury,   109  C  726 
-duty  of  counsel  as  well  as  court  to  know 


what  papers  go  to  them,  109  C  726 
intercession  of  counsel  in  case  with  client  to 
secure  release  of  juryman  from  an  engage- 
ment to  enable  court  to  sit  on  a  Monday, 
not  ground  for  mistrial,  113  C  458 
matter  of  having  stenographer's  notes  read  at 
request  of  juryman  and  of  submitting  copies 
of  them  to  jury  rests  in  court's  discretion, 
126  C  484 

■ colloquy   between  judge  and  juryman   in 

which  former  stated  that  under  our  system 
it  was  better  that  jury's  recollection  govern 
not  reversible  error,  126  C  484 
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JUSTICES  OF  THE  PEACE 


§     1.  In  General 

2.  Civil  Proceedings 

3.  Criminal  Proceedings 

4.  Appeals  from  Justices 

§  1.  In  General 

expression  of  opinion  on  legal  point  by  jus- 
tice of  the  peace  does  not  disqualify  him 
from  judging  in  cause  in  which  that  ques- 
tion comes  up,  K  201 

cannot  amend  record  after  session  of  the 
court,  1  R  173,  286 

except  from  written  memoranda,  1  R  173, 


286 

no  action  lies  against  justice  for  error,  if  hav- 
ing jurisdiction,  1  R  211,  8  C  375 

amendment  of  justice  record,  cannot  be  made 
from  memory  after  trial,  1  R  437 

is  a  county  officer,  2  R  357,  3  C  109,  30  C 
580 

powers   of,   are   coextensive   with   county 

limits,  2  R  357,  3  C  109 

court  of,  is  a  court  of  record,  4  C  91,  8  C 
380,  12  C  491,  13  C  219 

proceedings  before,  if  irregular,  are  no  justi- 
fication in  action  of  trespass,  12  C  243 

justice  liable  in  trespass  for  issuing  execu- 
tion on  a  judgment  rendered  after  time  ex- 
pired, 12  C  385 

■ if  acting  as  judge  in  his  own  case,  12  C 

385 

appointment  of  freeholders  to  assess  land 
damages  is  a  ministerial  act,  12  C  464,  44 
C  472 

so  also  is  the  recording  of  judgments,  38 

C  105 

appointing  appraisers  on  execution,  44  C 

471 

administering   poor    debtor's    oath,   44    C 

472 

issuing  warrant  for   removal   of  paupers, 

44  C  472 

taking  bonds  on  issuing  writ,  44  C  466 

not  disqualified  for  interest  in  performance  of 
ministerial  act,  12  C  464 

judgment  of  justice  imports  verity,  12  C  491 

applies  to  record  of  judgment  by  default, 

19  C  489 

record  that  "parties  were  duly  notified,"  is 
conclusive,  12  C  491 

by  accepting  office  of  constable,  one  thereby 
resigns  justiceship,  25  C  565 

may  perfect  record  after  removal  from  State, 
28  C  527 

mandamus  lies  against,  to  compel  a  true  rec- 
ord, also  to  furnish  copy  of  record,  38  C 
105 

is  a  judicial  and  ministerial  officer,  38  C  109 

is  both  judge  and  clerk  of  his  court,  38  C  109 

same  exactness  is  not  required  in  records  of, 
as  in  higher  courts,  44  C  51 

1270 


but    records    must    contain    all    necessary 

statements,  44  C  51 

attesting  signature  at  end  of  record  is  equiv- 
alent to  a  declaration  of  the  court  and  the 
magistrate  holding  same,  44  C  51 

attestation  of  copy  of  record  is  the  same  as  an 
attestation  of  a  clerk  of  court  with  seal  and 
judge's  certificate,  44  C  51 

session  of  court  at  a  legal  place  is  presumed, 
44  C  51 

one  hour  of  grace  is  the  privilege  of  party  in 
trial  before,  44  C  273 

this  limitation  is  not  inflexible,  44  C  273 

facts   warranting   extension   of  the   hour, 

44  C  273 

statute  governing  adjournments  in  suits 
against  nonresidents,  49  C  452 

"not  in  this   State"  includes  nonresidents 

of  this  State,  49  C  452 

amendment  to  show  final  judgment  by  justice 
pending  motion  to  dismiss  in  higher  court, 
51  C  273 

correction  which  court  would  have  or- 
dered on  evidence  may  be  voluntarily  made, 
57  C  276 

by  statute  judgment  of,  may  be  proved  by 
files  and  minutes,  51  C  533 

this  need  not  refer  to  all  minor  details  of 

former  judgments,  51  C  533 

statute  de  disqualification  of  judges  applies 
to,  52  C  158 

may  take  deposition  though  town  in  which 

he  pays  taxes  be  interested,  52  C  158 

statute  de  disqualification  does  not  repeal  the 
act  of  1875,  56  C  501    - 

where  justice  is  disqualified,  judgment  is 

void,  56  C  501 

a    waiver   of   disqualification   must   be   in 

writing  under  statute,  56  C  507 

going  to  trial  with  a  knowledge  of  dis- 
qualification is  not  a  sufficient  waiver  of 
objection,  56  C  501 

party  held  not  estopped  from  setting  up 

disqualification,  56  C  501 

pecuniary  interest  in  a  cause  disqualifies 
judge  from  acting  judicially  in  it;  but  inci- 
dental interest  not  pecuniary  does  not  itself 
disqualify,  64  C  310 

proceedings  under  statute  de  authority  of 
grand  jurors  or  justices  of  the  peace  to  in- 
quire into  offenses  committed  are  ministeri- 
al rather  than  judicial,  65  C  44 

rules  as  to  charge  to  jury  not  so  strictly  ap- 
plied, 66  C  432 

justice  courts  are  courts  of  record,  75  C  350, 
77  C  136,  88  C  251 


is  liable  for  arrest  under  void  mittimus,  75  C 

356 
not  liable,  if  he  has  jurisdiction,  though  judg- 
ment is  erroneous,  77  C  136 
acts  of  de  facto  justice  valid,  77  C  184 
cannot  apply  equitable  remedies,  86  C  212 
justice  court  is  a  court  of  record;  its  judg- 
ments cannot  be  collaterally  attacked ;  every 
act   presumed   to   be   correctly   done,   88   C 
252,  92  C  144 

justice  certificate,  issued  upon  administering 
poor  debtor's  oath,  to  be  regular,  should 
recite  all  facts  essential  to  give  jurisdiction, 
91  C  510 

issuance  of  certificate  in  case  of  poor  debtor 
is  obligatory,  91  C  510 

administering  of  poor  debtor's  oath  is  minis- 
terial act;  inquiring  into  the  matter  is  judi- 
cial, 91  C  510 

justice  court  not  a  "court"  in  ordinary  sense; 
defined,  102  C  22 

may  perform  ministerial  acts  after  disquali- 
fication by  age,  102  C  22 

statutes  vesting  additional  powers  in  courts 
and  judges  ordinarily  make  express  men- 
tion of  justices  of  the  peace,  where  inclu- 
sion intended,  102  C  22 

are  not  in  our  terminology  judges,  102  C  22 

justice  of  peace  is  a  "court" ;  may  transfer  to 
proper  tribunal  action  improperly  returned 
to  him,  105  C  671 

statutory  order  of  removal  to  proper  court 
may  be  made  after  return  day,  105  C  671 

record  of  proceedings  in  justice  court,  fair  on 
its  face,  imports  that  proceedings  properly 
conducted,  105  C  675 

statutory  power  of  three  or  more  justices  to 
investigate  commission  of  offenses  upheld 
and  powers  explained,  110  C  482 

right  of  witness  to  refuse  to  answer  on 

ground  of  incrimination,  110  C  482 

right  of  justices  to  commit  witness  re- 
fusing to  answer  proper  question,  110  C  482 
-in  doing  so  they  are  exercising  a  judicial 


function,  110  C  482 

— Legislature  may  impose  duty  of  investi- 
gating as  to  crimes  upon  them,   110  C  482 

— inquiry  not  restricted  to  specific  offenses, 


110  C  482 

— witness  entitled  to  notice  of  nature  of 
inquiry,  110  C  482 

— pendency  of  application  for  writ  of  pro- 
hibition does  not  destroy  jurisdiction,  110 
C  482 

— inquiry  should  be  in  secret,  110  C  482 
-statement    to    press   by    one   justice    held 


injudicious  but   not  ground  of  disqualifica- 
tion, 110  C  482 

nature  of  office ;  may  be  given  administra- 
tive powers,  110  C  494 

■ even  where  acting  judicially  occupies  dual 

capacity,  judicial  and  ministerial,  110  C  498 


Justices  of  the  Peace  §  2 

little  reason  for  continuing  old  practice  allow- 
ing parties  one  hour  of  grace  in  which  to 
appear  before  justice;  but  justice  should 
exercise  reasonable  discretion  in  absence 
of  party,  129  C  553 

§  2.  Civil  Proceedings 

law  does  not  admit  of  new  trials  before,  K  9 
decision  of,  is  not  reviewable  by  another  jus- 
tice, K  9 
cannot  try  a  cause  out  of  his  town  between 

inhabitants  of  another  town,   1   R  202,  300 
civil    jurisdiction    confined    to    his    own 

town,  1  R  313 
judgment  by,   after  expiration  of  legal  time, 

is  void,  12  C  385 
having  once  neglected  a  suit,  has  no  further 

power  over  it,  12  C  385 
may   take   recognizance  at  an   adjourned  day 

of  court,  14  C  206 
has    jurisdiction    in    adjoining   county,    when, 

14  C  394 
may   adjourn    court   to   town   where   one 

party  resides,  14  C  394 

judgment  during  the  hour  or  in  reasonable 
time  after,  is  the  general  rule,  16  C  40 

what  is  a  reasonable  time  depends  on  cir- 
cumstances, 16  C  40 

adjournment  after  the  hour  without  notice  to 
defendant  is  illegal,  16  C  40 

what  constitutes  final  jurisdiction  of,  21  C  85 

adjournment  by  agreement  from  day  to  day; 
record  should  show  what,  32  C  221 

one  justice  may  sign  a  summary  process  writ 
returnable  before  another,  36  C  205 

amendment  of  record  of  final  judgment  after 
an  appeal  is  how  far  permissible,  51  C  266 

correction  which  court  would  have  or- 
dered on  evidence  may  be  voluntarily  made, 
51  C  266 

a  waiver  of  disqualification  must  be  in  writ- 
ing, 56  C  501 

going  to  trial   with   a  knowledge   of  dis- 
qualification   is   not    a   sufficient    waiver   of 
objection,  56  C  501 
-party  not   estopped  from  setting  up   dis- 


qualification, 56  C  501 

does  not  necessarily  lose  jurisdiction  by  de- 
laying judgment  later  than  return  hour,  57 
C  270 

allegation  that  judgment  was  delayed  un- 
til "long  after"  such  hour  is  insufficient  as 
to  time,  57  C  270 

facts  held  to  constitute  in  law  an  adjourn- 
ment sine  die  though  not  actuallv  so  ad- 
journed, 59  C  214 

jurisdiction  in  civil  actions ;  statutes  to  be 
liberally  construed,  as  to  continuance  after 
term ;  issuing  execution,  67  C  590 

disqualification  of  judge  not  waived  by  par- 
ties by  merely  proceeding  to  trial,  75  C  104 

plaintiff  can  have  writ  of  error  in  summary 
process,  86  C  32 
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§  2  Justices  of  the  Peace 

justice  of  the  peace  has  jurisdiction  in  a  suit 
to  recover  $100  damages  on  a  bond  given 
for  costs  in  a  suit  before  him,  88  C  251 

in  action  to  foreclose  a  lien  on  a  justice  judg- 
ment, the  jurisdiction  of  the  justice  alone 
can  be  attacked,  88  C  252 

jurisdiction  limited  to  claims  for  legal  relief, 
92  C  150 

remedy  of  summary  process  limited  by  stat- 
ute to  cases  where  issue  of  termination  of 
the  lease  presents  simple  question  of  fact, 
102  C  692 

justices   of   peace   not   qualified   to    solve 

questions  of  construction  of  leases,  102  C 
692 

that  bastardy  complaint  was  presented  to  jus- 
tice to  whom  it  was  not  addressed  does  not 
oust  jurisdiction,  104  C  126 

summary  process  should  be  returned  to  jus- 
tice of  peace  in  town  where  land  lies :  but 
thereafter  transferable  to  justice  in  town 
where  either  party  resides,  104  C  291 

informalities  in  adjournment  from  time  to 
time,  waived  if  parties  eventually  appear 
and  are  heard,  104  C  291 

jurisdiction  of  justice  of  the  peace  over  ap- 
plication for  new  bond  which  statute  allows 
to  be  made  to  him  before  return  day  not 
destroved  bv  his  failure  to  act  before  that 
day,  111  C  115 

injunction  claimed  against  enforcement  of 
judgment  in  summary  process  by  justice  of 
peace,  writ  of  error  having  been  withdrawn, 
on  ground  justice  had  improperly  denied 
jury  trial,  121  C  702  and  see  Landlord  and 
Tenant 

where  notice  of  hearing  on  administering 
poor  debtor's  oath  did  not  comply  with 
statute  but  there  was  colorable  basis  for 
decision  of  justice  that  he  had  jurisdiction 
of  plaintiff  judgment  creditor,  he  was  not 
liable  for  releasing  debtor,  129  C  546 

failure  to  wait  full  hour  after  time  fixed 

before  administering  oath,  if  error,  was 
one  in  exercise  of  jurisdiction  and  would 
not  make  his  action  void  or  himself  liable. 
129  C  550 

§  3.  Criminal  Proceedings 

criminal  jurisdiction  extends  to  any  town  in 
the  county,  2  R  357.  30  C  580 

may  adjourn,  on  inquiry  for  binding  over, 
and  commit  accused,  or  take  bail.  4  D  98 

mav  call  bond  on  failure  of  accused  to  appear, 
A  D  98 

but  need  not  render  judgment  that  bond 

is  forfeited.  4  D  98 

place  of  trial  in  prosecution  qui  tarn,  5  D 
117 

bond  cannot  be  taken  on  complaint  of  in- 
dividual. 1  C  406 

must  define  term  of  imprisonment  in  work- 
house, 3  C  502 
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cannot  bind  over  except  on  lawful  complaint, 
4  C  107 

otherwise   liable   for    false   imprisonment, 

4  C  107 

judgment  of  guilty  includes  finding  of  prob- 
able cause,  when,  7  C  286 

may  issue  a  warrant  returnable  before  some 
other  justice,  7  C  286.  29  C  448 

may  arrest  and  convict  on  view,  for  pro- 
fane swearing,  without  previous  complaint 
or  warrant.  8  C  375 

record  that  offender  was  brought  before  him 
is  conclusive,  8  C  375 

may  try  complaint  for  keeping  tavern  in 
same  town,  though  fine  would  go  to  the 
town,  9  C  560 

one  accused  by  grand  juror  not  entitled  to 
jurv  trial  before  justice  of  the  peace.  12  C 
454' 

justice  has  power  at  common  law  to  issue 
warrant  to  particular  person  bv  name.  15 
C  265 

complaint  to  justice  of  the  peace  need  not 
have  precision  of  form  of  indictment  or  in- 
formation, 19  C  296 

may  permit  joinder  of  several  counts  for  the 
same  or  distinct  offenses,  19  C  398 

under  statute  de  sales  of  liquors,  may  im- 
pose how  many  fines,  .19  C  404 

jurisdiction  of  justice  exclusive  when,  20  C 
407 

decision  of  justice  as  to  whether  he  will  ren- 
der final  judgment  or  bind  over  is  conclu- 
sive. 24  C  318 

complaint  need  not  be  made  to  justice  resid- 
ing in  town  where  offense  is  committed ; 
has  criminal  jurisdiction  throughout  the 
county,  30  C  580 

historical  review  of  criminal  jurisdiction  of, 
30  C  584 

warrant  must  be  signed  and  issued  by  jus- 
tice to  whom  complaint  is  addressed,  37  C 
32 

bond  held  sufficient  to  hold  accused  on  orig- 
inal complaint  though  insufficient  on  new 
information,  38  C  35 

offense  committed  in  town  outside  city  limits 
is  cognizable  by  justice  of  peace  in  city,  38 
C  37 

in  bastardy  proceedings,  justice  can  only  bind 
over.  S3  C  523 

failure   of  justice  to  commit  for  lack   of 

bond  does  not  invalidate  the  binding  over, 
53  C  523 

not  necessary  in  binding  over  to  certify  ag- 
gravated offense ;  or  use  words  of  statute, 
56  C  188 

in  proceedings  for  binding  over  to  keep  the 
peace,  a  warrant  may  be  issued  by  one 
justice  and  case  heard  by  another,  59  C 
372 


justice  who  is  attorney  for  one  plaintiff  and 
bondsman  for  both  cannot  legally  issue  a 
mittimus  for  a  defendant,  60  C  426 

under  statutes  "to  act"  is  not  to  be  restricted 
to  judicial  action  in  the  actual  trial  of  the 
cause,  60  C  426 

construction  should  be  liberal  to  further 

the  object  of  the  statute,  60  C  426 
-mere   signing  -  of  writs   of  mesne   process 


is  not  within  the  prohibition,  60  C  426 
-uniform    practice    has    settled    this    con- 


struction, 60  C  426 

acts  in  a  judicial  capacity  when  signing  a 
mittimus,  60  C  426 

as  the  act  presupposes  a  judicial  or  quasi 

judicial   finding,   60   C  426 

jurisdiction  in  criminal  prosecution;  issuance 
of  mittimus  after  adjournment,  67  C  349 

acts  as  judge  and  clerk ;  issuing  mittimus,  67 
C  359 

contempt  of  court  before,  75  C  350 

original  files,  in  the  ordinary  form,  in  a  crim- 
inal case,  together  with  the  mittimus,  do 
not  constitute  a  record,  77  C  136 

plea  of  guilty  in  criminal  prosecution  proper 
when,  77  C  136 

judgment  rendered  in  town  other  than  that 
where  offense  committed  is  void,  (dis.)  79 
C  7 

if  degree  of  punishment  is  beyond  jurisdic- 
tion, justice  can  find  probable  cause  and 
bind  over  or  acquit,  83  C  286 

hearing    is    a    mere    inquest ;    cannot    be 

pleaded  in  bar  of  a  subsequent  prosecution, 

83  C  286 

on  preliminary  hearing  insanity  not  in  issue, 

84  C  68,  80 

"probable  cause"  equal  to  "probable  ground," 
84  C  81 

cannot  take  jurisdiction  of  case  of  stealing 
poultry  where  the  fine  is  not  more  than 
$100  or  imprisonment  not  more  than  two 
years,  or  both,  85  C  322 

where  justice  has  no  jurisdiction,  a  recogni- 
zance in  a  criminal  matter  before  him 
should  be  taken  to  State,  not  town,  85  C 
322 

that  one  stole  chickens  is  a  sufficient  state- 
ment for  prosecution  under  statute  for 
theft  of  poultry,  85  C  322 

have  exclusive  jurisdiction  of  all  offenses 
punishable  by  fine  of  not  more  than  $25  or 
by  imprisonment  not  more  than  thirty  days 
or  both,  97  C  600 

sentence  in  criminal  case  conclusively  evi- 
denced by  oral  pronouncement  and  judg- 
ment file,"  102  C  22 

have  no  powers  beyond  territorial  jurisdic- 
tion, 102  C  22 

cannot  suspend  sentence  and  place  on  pro- 
bation under  statutes  relating  to  "criminal 
courts,"  102  C  22 
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undisclosed  intention  in  pronouncing  sentence 
later  to  suspend  it  in  criminal  case  imma- 
terial, 102  C  22 

where    justice    five    days    after    sentence 

met  officer  in  another  town  who  was  taking 
accused  to  jail,  took  and  tore  up  mittimus 
and  announced  suspensions  of  sentence  his 
acts  are  improper,  102  C  22 

were  outside  jurisdiction  and  without  no- 
tice and  hearing,   102  C  24 
-later  noting  suspension  on  judgment  file 


of  no  consequence,  102  C  22 

issuance  of  mittimus  ministerial  act  and  may 
be  compelled  by  mandamus,  though  justice 
over  seventy,  102  C  22 
duty  to  act  as  Juvenile  Court,  115  C  591 
justice  of  peace  held  to  nave  final  jurisdic- 
diction  of  offense  where  maximum  sen- 
tence was  one  year,  as  it  could  not  be  to 
state  prison  under  Indeterminate  Sentence 
Act,  115  C  600 

justice  of  peace  imposed  fine  in  excess  of  his 
power  and  sentence  of  thirty  days  in  jail; 
held  habeas  corpus  does  not  lie  until  pris- 
oner has  served  term  in  jail  legally  im- 
posed, 115  C  600 

attempt  to  suspend  sentence  by  justice  of 
peace  is  nullity,  115  C  600 

judgment  not  affected  by  it  and  mittimus 

might  properlv  issue  eleven  days  thereaft- 
er, 115  C  600 

record    of    commitment    by    justice    was    not 

filled    in    in    part    reciting    that    was 

minor     and   appointed     guardian     ad 

litem;  on  writ  of  error  held  that  in  view 
of  failure  to  fill  spaces  and  that  plaintiff 
in  error  jointly  tried  with  four  others  rec- 
ord cannot  be  read  as  containing  finding 
that  she  was  minor,   116  C  723 

and  therefore  failure  to  appoint  guardian 


ad  litem  not  error,  116  C  723 

§  4.  Appeals  from  Justices 

appeal  cannot  be  taken  to  an  adjourned  term, 
K  366 

appeal  lies  from  judgment  on  nihil  dicit,  1  R 
109 

appeal  lies  from  conviction  of  theft  on  qui 
tarn  process,  2  R  526 

plaintiff's  demand  is  the  sole  test  as  to 
amount  involved ;  defendant's  counter- 
claim cannot  give  him  right  of  appeal,  5  D 
541 

justice  appeal  vacates  the  judgment,  15  C 
524,  47  C  259,  48  C  195,  49  C  103,  59  C 
170 

on  appeal  defendant  cannot  take  advantage 
of  abatable  facts  which  he  should  have 
pleaded  before  justice,  19  C  477 

defendant  in  civil  or  criminal  case  may  renew 
plea  filed  below  or  may  file  any  plea  that 
is  subsequent  in  nature,  19  C  477 
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-cannot  plead  in  appellate  court  matter  ad- 


mitted by  previous  plea,  19  C  477 

bond  required  on  justice  appeal  may  be 
waived  by  appellee,  22  C  106 

is    waived    unless    omission    objected   to, 

22  C  107 

how  plea  of  title  to  real  estate  bears  on  the 
right  to  appeal,  23  C  175,  415 

appeal  from  justice  on  demurrer  after  final 
judgment  for  refusal  to  answer  over  does 
not  vacate  the  final  judgment,  24  C  333 

appeal  from  justice  judgment  of  respondeat 
ouster  for  statutory  offense  gives  appel- 
late court  no  jurisdiction,  when,  25  C   541 

appellant  may  move  to  erase  in  appellate 

court.  25  C  542 

mandamus  lies  to  compel  justice  or  judge  of 
probate  to  allow  an  appeal,  29  C  520,  52  C 
218 

after  plea  in  abatement  overruled  party 
should  appeal,  29  C  520,  33  C  508 

otherwise  he   cannot   plead   in   abatement 

in  appellate  court,  29  C  520 

justice  case  comes  to  appellate  court  like  an 
original  case,  unaffected  by  pleadings  be- 
low except  as  to  preliminary  pleas  that 
may  be  waived,  31  C  446 

appeal  is  not  invalidated  by  mistake  of  justice 
in  writing  out  bond,  33  C  508 

word  "judgment"  in  act  prohibiting  appeal 
from  judgment  for  less  than  $5  does  not 
embrace  costs,  34  C  53 

such    statute   repeals    by    implication   one 

allowing  appeals  in  all  cases.  34  C  54 

history  of  legislation  in  Connecticut  on  sub- 
ject of  justice  appeals,  34  C  54 

appeal  vacates  judgment  of  justice.  34  C  113. 
49  C  101 

in  justice  court  right  to  appeal  waived  un- 
less notice  be  given  before  final  adjourn- 
ment, 34  C  269 

temporary    adjournment     not     presumed 

from  allowance  of  appeal,  34  C  269 

act  requiring  affidavit  on  justice  appeals  in- 
applicable to  proceedings  in  rem  for  liq- 
uors seized,  36  C  158 

act  of  1866  allowing  justice  appeals  from 
judgments  over  $5  was  repealed  by  act  of 
1868  allowing  them  where  demand  exceeds 
$15,  37  C  94 

ad  damnum  $25;  bill  of  particulars  $14;  case 
held  not  appealable  where  statute  provides 
for  appeal  when  matter  in  demand  exceeds 
$15.  38  C  240 

a  justice  appeal  which  is  erased  from  the 
docket  is  thereby  annulled,  39  C  484 

and   the   judgment   appealed   from   is   left 

in  full  force,  39  C  484 
-action  of  debt  lies  on  such  justice  judg- 


ment. 39  C  484 
justice    judgment     that     fine    be    paid     town 
treasurer  construed  and  held  not  to  affect 
case  in  appellate  court,  39  C  561 
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appeal  does  not  lie  from  judgment  of  default 
by  justice,  46  C  239 

void  bond  or  recognizance  on  justice  appeal 
does  not  render  appeal  void,  48  C  59 

appeal  transfers  the  case  instanter  to  the 
jurisdiction  of  the  appellate  court,  48  C 
195 

does  not  lie  from  judgment  of  respondeat 
ouster  upon  demurrer  overruled,  48  C  370 

overruling  of  a  demurrer  not  a  "judg- 
ment"' within  statute,  48  C  370 

under  statute  appeal  allowed  from  conviction 
of  drunkenness,  51   C  422 

appeal  does  not  lie  from  judgment  commit- 
ting boy  to  reform  school,  51   C  472 

appeals  do  not  lie  from,  on  plea  in  abatement 
in  bastardy  proceedings,  53  C  523 

statute  de  appeals  from,  does  not  apply  to  bas- 
tardy proceedings,   53  C  526 

appeal  from,  in  criminal  case,  vacates  judg- 
ment, 57  C  427 

appeal  does  not  lie  from  judgment  of  non- 
suit where  plaintiff  introduced  no  evidence, 
though  both  parties  appeared  and  joined  is- 
sue. 59  C  200 

statute  de  entry  of  justice  appeal  by  appel- 
lee. 63  C  370 

amending   complaint   by   introducing   any 

cause  of  action  which  might  have  been 
declared  upon  in  appellate  court,  63  C  371 

costs ;  if  plaintiff  fails  to  prove  one  element 
of  his  action  below,  and  another  on  appeal, 
second  judgment  not  "more  favorable,"  66 
C  54 

where  judgment  is  smaller  on  appeal,  76 

C  210 

writ  of  error  to  justice  court  is  stricti  juris; 
any  error  will  avail.  66  C  441 

appeal  by  one  of  two  joint  tort-feasors,  67  C 
255 

equitable  defenses  open  on  appeal,  69  C  15 

case  tried  de  novo  in  appellate  court,  75  C 
619,  79  C  308 

reasonable  time  to  give  bond ;  taking  recog- 
nizance, etc.,  after  adjournment;  if  taken 
to  wrong  return  day,  plea  in  abatement  is 
proper  remedy,  77  C  38 

in  criminal  matter ;  treating  original  file  and 
mittimus  as  record ;  error  waived,  if  not 
objected  to,  77  C  136 

in  criminal  matter,  appeal  vacates  judgment 
and  case  stands  as  orieinallv  brought,  90  C 
588 

statute  of  1919  amending  law  by  inserting 
words  "or  town,  city  or  borough  court,  in 
which  damages  less  than  $100  are  claimed" 
held  not  to  deny  appeal  from  justice  in 
action  claiming   $100.   95   C  720 

appeal  lies  from  judgment  after  demurrer 
overruled  and  refusal  of  defendant  to  plead 
over,  99  C  662 

appeal  vacates  judgment  which  is  reinstated 
if  appeal  dismissed,  105  C  424 
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as  to  nature  of  appeals  and  effect  of  dismis- 
sal bv  erasure  from  the  docket  and  the 
like,  see  105  C  427 

trial  to  jury  of  petty  appeals  from  justices  of 
the  peace  should  be  discouraged,  108  C  285 

appeal  vacates  judgment  and  case  stands  in 
appellate  court  as  though  brought  there  in 
first  instance,  112  C  599 


— Court  of  Common  Pleas  cannot  discharge 
accused  because  of  irregularity  in  judgment 
of  justice,  112  C  599 

— it  should  proceed  with  case  as  though 
originally  brought  to  that  court,  112  C  599 


JUVENILE  COURT 


act  creating  (Public  Acts,  1921,  Chapter 
336),  construed  and  applied,  99  C  75 

conducts    a    civil    inquiry    de    welfare    of 

child ;   not  a  criminal  proceeding,  99   C   75 

act     not     unconstitutional     as     violating 


guarantees  in  Bill  of  Rights,  99  C  80 
— provisions    de   appeal    sufficiently   definite 
to  be  enforced,  99  C  90 
-providing  appeal  to  Common  Pleas  Court 


without     specifying     procedure     held     suf- 
ficient, 99  C  71 
-court   may   proceed   de   novo,    if   circum- 


stances require,  99  C  71 
-established  common-law  procedure  would 


be  followed,  99  C  92 
-omission    of    provision    for    detention    of 


child  pending  appeal  violates  Bill  of  Rights 

de  detention,  99  C  92 
Superior  Court  has  power  to  determine  age 

of  accused,  100  C  503 
to   decide   whether   it   or  Juvenile   Court 

has  jurisdiction,  100  C  503 


its    conclusion     cannot    be     attacked    on 

habeas  corpus,  100  C  503 

Legislature  has  power  to  provide  that  no 
child  under  sixteen  can  be  convicted  of 
crime  but  shall  be  dealt  with  only  under 
provisions  of  a  law  such  as  that  establish- 
ing Juvenile  Courts,  115  C  589 

whether  it  intended  to  do  so  in  Juvenile 

Court  Act  not  decided,  115  C  589 

act  establishing  Juvenile  Court  provides  that 
it  shall  have  "exclusive  original  jurisdic- 
tion" of  delinquent  child ;  held  that  until 
that  court  has  acted  Superior  Court  has 
no  jurisdiction,   115  C  589 

whether  Superior  Court  could  act  in  any 

event  not  decided,  115  C  589 

only  Juvenile  Courts  and  Courts  of  Probate 
have  power  to  commit  children  to  county 
temporary  homes  or  other  institutions,  115 
C  596 


KNOWLEDGE 

See  Notice  and  Knowledge 


LABOR  UNIONS 

See  also  Conspiracy 


legal   status  of  labor  combinations,  55   C  72 

rights  and  duties  of  employer  and  em- 
ployee de  labor,  55  C  72 

boycott  considered ;  origin  and  meaning  of 
the  term,  55  C  76 

boycotting  is   within  statute,  55  C  76 

boycott  in  general,  77  C  228 

judicial  notice  that  principles  of  an  associa- 
tion make  it  a  union,  78  C  633 

threat  of  labor  union  to  withdraw  employees, 
made  to  obtain  money,  as  extortion,  79  C 
8,  414 

statute  as  to  causing  master  to  discharge  em- 
ployee by  threats,  79  C  416 

answer  to  a  question  in  an  insurance  policy 
against  strikes  held  to  mean  that  party 
kept  a  union  shop,  83  C  393 

workmen  can  combine,  but  it  must  be  lawful, 
86  C  641 


agreement  to  employ  only  union  labor  con- 
trary to  public  policy,  86  C  641 

labor  union  has  a  property  right  in  its  label 
but  cannot  use  it  for  unlawful  purposes,  86 
C  642 

one  discharged  because  he  is  a  nonunion  man 
is  entitled  to  damages,  86  C  642 

an  association  of  employers  who  vote  to  of- 
fer situations  to  operatives  as  individuals 
merely  declares  an  open  shop,  88  C  333 

resolution  declaring  for  an  open  shop  not  in 
restraint  of  trade,  88  C  333 

union  can  order  strikes  and  adopt  rules  and 
by-laws  for  that  end,  88  C  343 

individuals  may  work  or  quit  work  as  they 
please,  if  they  do  not  violate  contract  rights, 
92  C  161 

combinations  of  individuals  can  work  or  quit 
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work  as  they  please,  but  subject  to  restric- 
tions, 92  C  161 

labor  unions  can  agree  among  themselves  not 
to  work  with  nonunion  men,  if  object  is 
not  injurious  to  others  and  the  means  em- 
ployed are  not  unlawful  or  opposed  to  pub- 
lic policy,  92  C   161 

to  upbuild  labor  union,  members  can  refuse 
to  work  with  nonunion  help,  although  it 
injures  open  shop  contractor,  92  C   161 

giving  notice  of  strike  if  contractor  employs 
nonunion  help  not  illegal,  92  C  161 

no  breach  of  intimidation  statute ;  might 

be   under   certain   circumstances,   92   C   161 

employer  may  engage  nonunion  help  if  union 
men  refuse  to  work,  92  C  161 

cessation    of    work    by    union    men    not 

breach  of  employers'  contract,  92  C  161 

manufacturers  can  recover  expenditures  for 
watchmen,  etc.,  incurred  prior  to  suit,  92  C 
297 

no  recovery  for  expenses  for  protection  of 
plant  from  strikers'  expected  violation  of 
injunction,  except  on  evidence  of  violation 
and  threatened  violation  of  injunction,  92 
C  297 

to  recover  expenses  of  protection  from  strik- 
ers, they  must  by  act,  conduct,  or  speech 
give  reasonable  grounds  to  expect  vio- 
lence, 92  C  297 

hearsay  and  rumors  not  sufficient,  92   C 

297 

acts,  words,  or  conduct  of  strikers  must  be 
calculated  and  intended  to  induce  one  to 
act  against  his  free  will,  to  be  coercion,  92 
C  297 

revocation  of  charter  of  subordinate  lodge  by 
grand  lodge  and  its  effect,  97  C  237 

in  action  for  interference  with  existing  con- 
tract, threats  need  not  be  shown  if  con- 
tract is  broken  through  fear  of  union's 
power,  98  C  1 

knowledge  of  local  officers  imputed  to  na- 
tional officers  under  whose  direction  they 
were  acting,  98  C  1 

what  purpose  officers  had,  in  the  course  fol- 
lowed, an  inference  for  trial  court  to  draw, 
98  C  10 

officers  and  agents  of,  held  liable  for  induc- 
ing breach  of  outstanding  contract,  98  C 
11 

purpose  to  benefit  union  held  not  a  jus- 
tification, 98  C  11 

where  accused  was  charged  with  making 
speech  inciting  strikers  to  crimes  of  vio- 
lence, various  matters  of  evidence,  charge 
and  argument  considered,   102  C  708 

conduct  of  a  strike  may  constitute  intimida- 
tion though  no  force  or  physical  violence 
is  used,  114  C  319 


— strikers   may   use   peaceful   persuasion  to 
induce  other  workmen  to  join  them,  114  C 
319 
-picketing  of  factory  held  to  constitute  in- 


timidation, 114  C  319 
— when    picketing    indicates    defendants    do 
not    intend   to    use    their    rights    in    lawful 
manner,   court   may   reasonably   expect  un- 
lawful  conduct   to   continue,   114   C   319 
-in  such  a  case  all  further  picketing  may 


be  enjoined,  114  C  319 

conspiracy  in  connection  with  strike,  124  C 
554  and  see  Criminal  Law  and  Proce- 
dure 

justification  for  interference  with  free  com- 
merce by  lawful  picketing  is  that  it  serves 
to  further  legitimate  interests  of  labor,  125 
C  391 

limitation  on  picketing;  when  it  ceases  to 
serve  purpose  it  seeks  to  accomplish,  jus- 
tification for  it  no  longer  exists,  125  C 
391 

question  is  at  what  point   will   picketing 

be  held  unjustifiable  because  labor  struggle 
has  ceased,  125  C  391 
-factors    entering    into    determination    of 


question  discussed,  125  C  396 

picketing  of  moving  picture  house  which 
seriously  interfered  with  patronage,  where 
facts  did  not  support  conclusion  that  strike 
had  terminated,  not  unlawful,  125  C  391 

word  picketing  used  with  various  meanings, 
125  C  391 

parading    in    front    of    theater    carrying 

signs  "unfair  to  labor"  in  itself  not  im- 
proper, 125  C  391 

where  attorney  was  employed  by  local  com- 
mittee, but  later  carried  on  employment 
under  oral  promise  of  officer  of  national 
association,  held  he  could  not  recover  from 
latter  because  promise  was  within  Statute 
of  Frauds,  125  C  490  " 

after  action  against  picketing  begun,  act  was 
passed  denying  court  jurisdiction  to  issue 
injunctions  except  upon  certain  conditions; 
held  act  to  be  given  effect  in  pending  ac- 
tion, 127  C  415 

where  there  was  peaceful  picketing  before 
theater  by  carrying  signs  "Labor  Trouble 
in  this  Theatre,"  there  was  labor  dispute 
as  defined  in  statute  and  issuance  of  in- 
junction would  violate  statute,   127  C  415 

terms  of  contract  between  union  and  member 
are  determined  by  constitution  and  by-laws 
existing  when  he  became  a  member  and  as 
amended  since,  128  C  381 

by-laws  of  local  union  with  respect  to  paying 
dues  construed ;  member  did  not  infringe 
them  so  as  to  forfeit  benefit  insurance,  128 
C  381 
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See  also  Charge  to  Jury  §   19 ;  Estoppel  §  3 ;  Fixtures  ;  Forcible 
Entry  and  Detainer;  Negligence  §  3 


§  1.  In  General 

lease   for    fifteen   years    unacknowledged,    ad- 
missible  to  show  possession  with  claim  of 

title,  1   D  17 
landlord  liable  for  acts  of  tenant  done  by  his 

advice,   or   by   his   consent   or   concurrence, 

9  C  291 
occupation  of  stranger  by  tenant's  permission 

is  occupation  by  tenant,  9  C  334 
agreement  to  let  implies  lease  with  usual  terms 

only,  18  C  222 
owner  of  building  is  not  out  of  possession  by 

lease  of  rooms   as   such  to  divers  persons, 

19  C  154 
such   owner   can   sue,   especially   if   it   be 

destroyed,  19  C  154 
trespass    lies    by    owner    for    destruction    of 

building,   though  third  person  be  tenant  at 

will  of  part,  19  C  154 
by  reversion  of  materials  to  owner,  19  C 

154 
building  of  lessees  on  land  of  church  society 

is  taxable,  51  C  259 


tenant  at  will  may  sue  for  obstruction  of  ease- 
ment by  wrongdoer,  56  C  359 

though  It  be  a  mere  incorporeal  easement, 

56  C  359 

guaranty  of  lease;  if  delivered  with  lease  and 
before  occupation,  regarded  as  contempo- 
rary with  lease ;  consideration ;  effect,  73  C 
663 

where  husband  joins  in  deed  of  wife's  land 
which  is  subject  to  a  lease  from  her  not 
signed  by  him,  effect  on  his  curtesy  of  ex- 
cepting that  lease  from  deed,  77  C  404 

immaterial  if  lessor  signed  before  guarantor 
if  he  signed  before  delivery ;  law  assumes 
they  executed  it  together,  84  C  420 

consideration  of  the  lease  is  also  consid- 
eration for  guaranty,  84  C  420 

outstanding  lease  is  a  breach  of  covenant  of 
warrantv,  but  may  be  accepted  by  grantee, 
87  C  164 

lessees,  who  have  made  a  deposit  for  per- 
formance of  covenants,  may  retain  posses- 
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sion  as  mortgagees,  as  security  for  deposit's 
return,  87  C  400 

deed  subject  to  a  lease  makes  grantee  a  prop- 
er party  to  suit  on  lease,  87  C  401 

time  for  lessee  to  remove  building  does  not 
run  while  lessee  is  held  up  by  injunction 
of  lessor,  87  C  528 

who  is  a  "cropper";  one  raising  crops  on 
shares,  88  C  634 

estoppel  of  landlord  by  judgment  in  action 
against  tenant,  91   C  323 

a  lease  for  ninety-nine  years  breaks  a  cove- 
nant not  to  convey  property  to  another 
without  giving  A  a  chance  to  buy,  93  C  518 

judicial  notice  taken  of  fact  that  rents  have 
increased,  93  C  634 

damages  allowed  where  one  ordered  machin- 
ery on  basis  of  lessor's  parol  offer  to  lease 
when  lessor  knew  he  could  not  do  so,  97  C 
529 

prospective  tenant  given  key  for  inspection 
only,  becomes  trespasser  if  he  uses  premises 
for  any  other  purpose,   102  C  93 

where  cottage  burns  because  of  use  of  heater 
by  prospective  tenant  visiting  premises  he 
is  liable  to  owner,  102  C  93 

sale  of  lease  belonging  to  bankrupt  estate 
must  be  made  subject  to  approval  of  bank- 
ruptcy court ;  and  in  action  to  enforce  it 
against  purchaser  landlord  must  prove  com- 
pliance with  Bankruptcy  Act,  102  C  574 

order  by  bankruptcy  referee  to  sell  "all  goods, 
wares,  merchandise  and  fixtures,"  does  not 
include  lease  not  inventoried  as  part  of  es- 
tate, 102  C  574 

though  trustee  confirms  the  sale,  and  be- 
lieves lease  sold,  102  C  574 

tenant  acting  with  landlord's  consent  and  ap- 
proval may  become  his  agent,  107  C  664 

service  of  process ;  common  hallways  in  multi- 
family  houses  are  not  part  of  tenant's  apart- 
ments, 108  C  13 

door  of  apartment  as  outer  door  of  ten- 
ant occupying  it,  108  C  17 

right  of  lessee  not  holding  all  property,  to  re- 
deem from  mortgage,  113  C  331 

where  individual  incorporated  business,  own- 
ing or  controlling  all  stock,  and  leased 
building  to  corporation,  award  of  damages 
to  him  for  taking  it  does  not  preclude  award 
to  corporation  for  destruction  of  lease,  114 
C  531 

leasehold  as  matter  of  law  cannot  be  held 

to  have  no  value  because  terminable  at  will 
of  lessor,  114  C  531 

one  who  is  in  possession  of  land  as  tenant  at 
will  or  for  years  cannot  prescribe  in  him- 
self, 121   C  633 

unless  a  lease  is  effective  to  cover  a  right  of 
way,  the  lessee's  adverse  use  of  the  way 
under  it  cannot  enure  to  benefit  of  lessor, 
121  C  633 
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— but  contra  when  landlord  has  represented 
to  tenant  that  such  right  of  way  (or  land) 
was  within  lease,  or  landlord  knew  tenant 
was  occupying  it  and  assented,  or  there 
were  other  circumstances  showing  it  was 
occupied  under  lease.   121   C  633 

— but    tenant    cannot    without    direction    of 


landlord   effect  a   disseisin   in   his   favor   or 
originate  adverse  possession,   121   C  633 
-so  where  tenant  occupied  premises   1908— 


1923  as  tenant  and  adversely  used  passway 
which  was  not  mentioned  in  leases,  then 
did  likewise  1923-1934  as  owner,  former 
period  could  not  be  tacked  to  latter  to  ef- 
fect prescription,  121  C  633 

while  tenant  cannot  effect  disseisin  in  land- 
lord's favor  or  originate  adverse  posses- 
sion or  user  unless  lease  includes  land  or 
easement,  the  inclusion  need  not  necessarily 
be  express;  it  suffices  if  it  is  impliedly  in- 
cluded.  124  C  39 

whether    or    not     easement    was     within 

leases  so  that  user  by  tenants  might  enure 
to  benefit  of  landlords  for  prescriptive  pur- 
poses was  question  of  fact,   124  C  39 

facts  held  sufficient  to  establish  that  right 


of  way  was  considered  by  both  parties  to 
leases  to  be  within  them,  124  C  39 

§  2.  Creation    and    Existence   of    Relation; 
Validity  of  Lease 

written  grant  of  right  to  flow  land  is  a  lease, 
1  R  318 

whether  agreement  is  a  lease  or  a  contract 
for  a  lease,  is  determined  by  the  intent,  4  C 
242 

acceptance  presumed  if  beneficial  to  lessee,  5 
C  291 

held  not  presumed  after  fifteen  years'  ad- 
verse possession  by  lessee  named,  5  C  291 

conveyance  for  999  years  for  gross  sum  is  a 
lease,  7  C  335 

reservation  of  rent  is  not  required  to  consti- 
tute lease,  7  C  340 

mere  naked  authority  to  take  possession  of 
lands  is  a  license,  not  a  lease,  17  C  403 

lease  for  more  than  one  year  unrecorded,  held 
valid  between  parties,  21  C  168,  46  C  92 

is  voidable  only  by  third  person  in  inter- 
est, 21  C  168,  46  C  92 
-is   not    voidable    by   lessee   neglecting   to 


record,  21  C  168,  46  C  92 

representatives  of  deceased  lessor  allowing 
tenant  to  occupy,  presumed  to  assent  to 
original   terms,  23   C   56 

a  bare  parol  lease  is  void,  23  C  304 

a  written  lease  duly  executed  but  not  re- 
corded is  valid  to  convey  an  interest  in  real 
estate  as  against  a  cotenant,  25  C  137 

mortgage  of  goods  without  change;  forfei- 
ture; promise  of  mortgagee  to  pay  rent 
creates  new  lease,  26  C  264 

whether  letting  on  shares  is  a  lease,  depends 
on  the  terms  of  the  contract,  37  C  36 


whether  possession  taken  is  an  acceptance  of 
offer  to  lease,  is  a  question  of  fact,  41  C 
471 

agreement  accepted  by  directors  held  to  be  a 
lease,  46  C  92 

lease  not  sealed  or  acknowledged  good  be- 
tween the  parties,  47  C  26 

lease  of  land  for  999  years  is  merely  a  chattel 
real,  49  C  27 

contract  for  hiring  a  piano  held  a  conditional 
sale,  not  a  lease,  50  C  228 

written  lease  for  one  year  with  a  privilege  of 
five,  not  recorded ;  place  sold ;  held  evi- 
dence admissible  to  show  knowledge  of 
lease  in  purchaser,  when  lessee  elected 
five  years  and  purchaser  sued  for  posses- 
sion, 50  C  376 

conservator  may  lease  premises  of  his  ward 
for  a  reasonable  time,  55  C  114 

may  recover  possession  on  expiration  of 

lease  in  his  own  name  as  conservator,  55  C 
114 

lease  of  farm  in  March  for  one  year  from 
April  1st,  with  a  parol  agreement  to  fill 
icehouse  on  premises  and  leave  it  filled 
on  expiration,  held  valid,  59  C  596 

the  filling  being  the  important  part  and 

required  to  be  done  within  a  year,  59  C  596 

lease  for  999  years  held  freehold  as  regards 
taxation,  72  C  370 

return  of  lease,  signed,  and  occupation  by 
lessee  as  prima  facie  evidence  of  execution 
of  lease,  73  C  662 

lease  for  five  years  upheld  as  to  acts  of  ten- 
ant during  first  year,  though  unrecorded,  80 
C  15 

oral  lease  for  term  of  years  is  in  Statute  of 
Frauds ;  memorandum  omitting  length  of 
term  is  insufficient,  80  C  263 

oral  lease  for  more  than  one  year  not  en- 
forceable under  Statute  of  Frauds,  80  C 
453,  82  C  413 

agreement  defining  terms  of  existing  tenancy 
within  Statute  of  Frauds,  80  C  503 

lease  of  water  right  for  999  years  is  chattel 
real,  practically  a  fee  defeasible,  82  C  102 

a  valid  lease  must  have  commencement,  con- 
tinuance of  term,  and  end  of  term ;  terms 
held  too  uncertain,  83  C  407 

oral  lease  not  to  be  performed  within  a  year, 

void,  86  C  32 
letters  and  answers  as   constituting  lease,  86 

C  209 
distinction   between   lodger  and  tenant;   facts 

creating  this  relation,  86  C  263 

lease  of  farm  to  secure  a  creditor  with  no  in- 
tent to  yield  possession,  ineffective,  88  C 
633 

to  acquire  an  interest  in  land  leased  under 
the  common  law,  one  must  make  an  entry, 
but  the  Statute  of  Uses  dispenses  with  this 
now,  88  C  634 
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whole  document  is  read  together  to  determine 
if  it  is  a  lease  or  conveyance,  91  C  146 

use   of   word   "lease"    not   enough ;    lease 

defined,  91  C  146 

letter  with  terms  refused  and  modification  by 
subsequent  letter  accepted  by  occupancy 
makes  a  written  lease,  91  C  152 

a  letter  to  a  tenant  stating  that  he  would  not 
be  disturbed  and  be  given  six  months'  no- 
tice, more  or  less,  is  a  written  lease,  91  C 
153 

where  trustee,  who  is  to  hold  property  till  E 
is  twenty-five  and  then  to  transfer  to  him, 
leases  it,  E  is  entitled  to  have  property 
freed  from  lease,  91  C  667 

no  implied  contract  between  son  and  ten- 
ant by  reason  of  latter's  holding  over  after 
son  became  twenty-five,  91  C  667 

whether  informal  writing  is  a  lease  depends 
on  intent  of  parties,  92  C  226 

understanding  that  a  formal  lease  will  be  ex- 
ecuted does  not  prevent  an  informal  writ- 
ing being  a  lease,  92  C  226 

oral  lease  for  two  years  within  Statute  of 
Frauds;  not  good  unless  sufficient  memo- 
randa exists,  92  C  226 

receipt  for  first  month's  rent  may  be  suf- 
ficient memorandum,  92  C  226 

lease  for  ninety-nine  years  payable  in  ten  in- 
stalments with  option  to  renew  treated  as 
a  deed,  93  C  519 

equity  can  regard  lease  taken  in  name  of 
president  as  deed  of  corporation,  93  C  633 

administratrix  of  a  cotenant  and  living  co- 
tenant  made  a  lease ;  held  valid  during  ad- 
ministration, 93  C  707 

afterwards    it   acted    as    estoppel    against 

living  cotenant,  and  heirs  of  deceased  co- 
tenant  could  consent  to  it  if  they  wished, 
93  C  707 

where  gist  of  action  was  fraud  of  lessor  the 
fact  that  lease  was  parol  was  incidental  and 
evidence  of  it  admitted,  97  C  529 

employment  contract  as  farm  laborer  with 
privilege  of  using  well  creates  relation  of 
master  and  servant  and  not  that  of  land- 
lord and  tenant,  100  C  737 

unrecorded  lease  for  one  year  binding  upon 
third  parties ;  lessee  not  necessary  party  in 
suit  to  foreclose  subsequent  mortgage,  102 
C  425 

but  tenant  cannot  then  be  ousted  by  exe- 
cution ;  his  rights  must  be  determined  in 
separate  action,  102  C  425 

defectively  executed  lease  for  more  than  one 
year  binding  on  parties  if  evidenced  by 
memorandum  sufficient  to  satisfy  Statute  of 
Frauds,  102  C  475 

mere  payment  of  rent  by  purchaser  in  bank- 
ruptcy, where  law  not  complied  with,  does 
not  make  him  tenant  under  lease,  102  C 
574 

defective  lease  not  cured  by  Validating  Act 
passed  before  recording;  nor  by  one  passed 
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after  judgment  obtained  in  summary  proc- 
ess, 104  C  291 

witness  to  lease  not  presumed  to  know  its 
contents ;  not  estopped  to  assert  its  invalid- 
ity if  he  purchases  property  after  record- 
ing, 104  C  291 

lease  for  more  than  ,one  year,  insufficiently 
executed,  avoidable  for  period  longer  than 
year,  104  C  295 

lease  of  personal  property  which  is,  in  sub- 
stance and  effect,  a  conditional  sale,  will  be 
so  construed,  104  C  559 

power  of  trustee  to  lease  implied  from  direc- 
tion to  hold,  manage  and  care  for  property ; 
reasonable  exercise;  duration  of  lease,  109 
C  187 

lease  by  trustees  which  will  not  run  beyond 
termination  of  trust  or  if  indefinite  beyond 
probable  duration  is  within  implied  power, 
109  C  187 

or    for   a   longer   period   if   necessary   to 

carry  out  purposes  or  to  preserve  property. 
109  C  187 
-unless    necessity    clearly    appears    trustee 


should  seek  advice,  109  C  187 

lease  duly  recorded  with  option  to  purchase 
is  "valid  encumbrance"  within  statute,  113 
C  328 

and    takes     precedence    over    mechanics' 

liens  for  services  commenced  after  its  re- 
cording, 113  C  328 

effect  of  statute  requiring  leases  of  more 
than  one  year  to  be  recorded ;  ineffectual 
against  creditors  and  bona  fide  purchasers, 
113   C  476 

plaintiff  purchased  property  knowing  of  and 
having  access  to  separate  unrecorded 
agreement  referred  to  in  recorded  lease : 
held  he  could  not  claim  lease  and  agree- 
ment invalid,  113  C  476 

acknowledgment  of  lease  is  sufficient  though 
it  refers  to  separate  agreement  as  to  rent, 
113  C  479 

there  is  no  privity  of  estate  between  mort- 
gagee foreclosing  mortgage  prior  to  lease 
and  tenant,   113  C  716 

mortgagee  may  enter  and  treat  tenant  as 

trespasser,  113  C  716 

only  by  attornment  or  other   recognition 

of  a  holding  under  mortgagee,  does  any 
contractual  relationship  between  him  and 
tenant  arise,  113  C  71 6 

until  then,  the  obligations  under  cove- 
nants in  lease  run  to  the  mortgagor,  113  C 
716 

hence    he    has    benefit    of    covenant    that 

property  in  leased  hotel  shall  belong  to 
landlord  and  be  delivered  to  him  at  expira- 
tion of  lease,  113  C  716 

where  reply  to  letter  offering  to  lease  prem- 
ises stated  certain  modifications,  accept- 
ance implied  from  plaintiff's  occupying 
premises  and  paying  rent,  114  C  283 
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letters  defining  premises  to  be  let,  duration  of 
term  and  rent  to  be  paid,  create  a  valid 
lease,  114  C  283 

lease  between  owner  and  corporation  of 
which  he  was  president  not  void  but  only 
voidable  at  instance  of  parties  concerned, 
114  C  531 

whether  relationship  is  that  of  landlord  and 
tenant  or  landlord  and  lodger  depends  upon 
whether  landlord  has  surrendered  exclusive 
right  of  possession  and  control,  116  C   112 

in  case   of   tenancy   tenant  has   exclusive 

right   and  can  maintain  ejectment  or  tres- 
pass against  landlord,  116  C  112 
-lodger  has  merely  use  of  rooms,  landlord 


retaining  general  control,  116  C  112 
-material     circumstances     in     determining 


intent.  116  C  112 

whether  defendants'  execution  of  lease  in 
duplicate,  initialing  changes  in  it  and  trans- 
mission to  plaintiff  were  offer  to  lease  only, 
or  consummated  complete  contract,  depend- 
ed on  intent,  which  was  question  of  fact : 
evidence  bearing  on  intent,  126  C  310 

entry  and  payment  of  rent  under  lease  may 
constitute  such  part  performance  as  to  es- 
top lessor  from  setting  up  defense  of  Stat- 
ute of  Frauds,  128  C  616 

so  where  plaintiffs  claimed  injunction  or- 
dering defendant  to  renew  lease  in  accord- 
ance with  its  terms.  -  defendant  estopped  to 
set  up  Statute  of  Frauds  where  she  failed  to 
execute  and  record  lease  as  she  promised 
and  permitted  plaintiffs  to  occupy  premises 
and  pay  rent,  128  C  616 

agreement  to  lease  premises  for  term  of  more 
than  one  year  is  within  Statute  of  Frauds. 
128  C  619 

§  3.  Particular  Classes  of  Tenancies 

parol  lease  for  more  than  one  year ;  holding 

over  creates  tenancy  from  year  to  year,  21 

C  398 
quaere    as    to    disaffirmance    of    such    a 

lease  by  two  or  three  joint  lessees,  21  C  398 
-giving    up    lease    by    second    partner    to 


third,  as  assets,  held  an  affirmance,  21  C  398 
a  bare  parol  lease  is  void.  23  C  304 
possession  under  such  a  lease  creates  an 

estate  at  will.  23  C  304 
-and  by  implication,  a  tenancy  from  year 


to  year,  23  C  304 

lease  from  April  first,  from  year  to  year,  as 
long  as  both  agree,  is  not  necessarily  a 
lease  for  more  than  one  year,  32  C  348 

lease  of  land  for  999  years  is  merely  a  chattel 
real,  33  C  314 

a  grant  of  a  specific  right  to  flow  for  an  in- 
definite period  in  consideration  of  an  annual 
rent,  held  not  a  lease  from  year  to  year,  56 
C  194 

negotiations  for  purchase  of  barn :  barn 
moved  pending  same ;  defendant  held  to  be 
a  tenant  at  will  of  plaintiff,  60  C  363 


and   liable   for   use   and   occupation   after 

negotiations  were  off  and  on  failure  to  re- 
move barn  in  a  reasonable  time,  60  C  363 

what  requisite  to  constitute  lease  from  month 
to  month  under  statute,  67  C  570,  91  C  152 

if  definite  termination  is  agreed  on,  stat- 
ute does  not  apply,  67  C  570,  91  C  152 

— ■ — occupancy  under  parol  agreement  as  ten- 
ancy at  will,  and,  by  implication,  one  from 
year  to  year,  67  C  570,  91  C  152 

parol  lease  for  monthly  rental  for  no  definite 
term  is  lease  for  one  month  only,  74  C  710 

lease  of  mine  for  forty  years  creates  chattel 
interest,  75  C  590 

tenancy  from  year  to  year  results  when;  pay- 
ment of  rent  not  essential,  80  C  453,  503 

parol  lease  with  monthly  rental,  to  continue 
as  long  as  lessee  desires,  is  lease  for  one 
month,  under  statute,  80  C  607 

one  who  enters  under  unsigned  lease  for 
three  years  is  tenant  from  year  to  year ; 
must  pay  rent  at  times  agreed,  82  C  413 

a  tenancy  where  no  definite  term  is  fixed  is 

one  corresponding  to  periods  of  payment  of 

rent,  83  C  407 
one  who  uses  and  occupies  land  with  consent 

of  owner  is  tenant  at  will,  86  C  537 
nature  of  the  lease  is  for  the  court,  not  jury, 

when  no  disputed  facts,  91   C  153 
holding  over  after  five-year  lease  at  increased 

rental  yearly,  payable  monthly,  held  a  lease 

from  month  to  month,  94  C  452 
where  no  terms  agreed  upon  but  annual  rent 

reserved,  lease  is  from  year  to  year,  94  C 

452 
holding  over  held  to  create   a  tenancy   from 

year  to  year,  95  C  454 
oral  lease  for  fourteen  years,  followed  by  one 

or  more  years  of  occupation,  98  C  290 
becomes,    by    operation    of    law,    a    lease 

from  year  to  year  only,  98  C  290 
can  be  taken  out  of  the  Statute  of  Frauds 

only  by  what  written  memorandum,   98   C 

290 
receipts  for  rent  held  not  to  furnish  the 

required  memoranda,  98  C  290 
parol   lease   reserving  monthly   rent  in  which 

time    of    termination    not    agreed    upon    is 

lease  for  month  only,  125  C  551 

§  4.  Rights  and  Duties  of  Parties  Generally 

§  5.  In  General 

landlord  is  liable  in  trespass  for  forcible  re- 
moval of  tenant,  23  C  304 

involuntary  temporary  removal  held  no  legal 
interruption  of  possession,  23   C  304 

if  premises  are  already  occupied  under  an  un- 
expired lease,  held  lessee  need  not  take 
measures  at  his  own  expense  to  get  posses- 
sion, 57  C  480 

lessee   may   recover   as   damages   for   the 

breach  the  rent  paid  in  advance,  57  C  480 
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— and  the  difference  between  the  rent  to  be 
paid  and  the  value  of  the  term,  57  C  480 

— and  under  the  circumstances  such  special 
damages   as   he   may   have   sustained,   57   C 
480 
-but   not   unreasonable   expenses    or   those 


incurred  in  bad  faith  or  unreasonable  after 
refusal  of  possession,  57  C  480 

damages,  general  and  special  for  failure  of 
landlord  to  give  possession ;  possession  by 
another  no  defense,  75  C  476 

where  tenant  conceals  lease,  he  cannot  claim 
rights  "from  usual  custom"  in  farm  leases, 
79  C  19 

what  constitutes  waste,  84  C  202 

in  case  of  lodger  there  is  a  lien  for  unpaid 
rent;  none  for  a  tenant,  86  C  264 

lodginghouse  keeper  can  only  use  reasonable 
force  to  prevent  goods  from  being  removed, 
86  C  264 

landlord  under  no  duty  to  repair  in  absence 
of  contract  or  statute,  101  C  740 

verdict  against  tenant  for  leaving  premises 
and  negligently  permitting  pipes  to  freeze 
upheld,  107  C  68 

charge   that    if   tenant    retained   key   and 

was  in  possession  when  pipes  froze,  tenan- 
cy had  not  ceased  upheld,  107  C  68 

rent  is  evidence  of,  but  not  conclusive  of 


rental  value,  107  C  68 

— where  this  disputed,  and  also  length  of 
time  premises  rendered  untenantable  a 
charge  that  "it  appears  in  evidence"  that 
landlord  lost  rent  for  four  months  and  that 
it  was  admitted  that  rental  was  a  certain 
sum  held  erroneous,   107  C  68 

— new  trial  limited  to  damages,  107  C  68 


taxation,  107  C  697 

lessee  not  "record  owner"  in  statute  as  to 

taxation    of    land,    and    it    is    not    taxable 

against  him,  107  C  697 
-lease   for   nintey-nine   years    regarded   as 


fee ;   not    one   for   sixty-four   years,    107    C 
697 
-effect    of   provision    in    lease    that    lessee 


would  pay  all  taxes  assessed  against  lessor, 
particularly  as  regards  assignee  of  sublease, 
107  C  697 

— assessment  against  lessee,  being  contrary 
to  statute,  cannot  be  validated,  107  C  697 
-particularly  where   effect  of  law   was   to 


validate  tax  against  certain  lessees  contrary 
to  policy  of  State  and  so  deny  them  equal- 
ity of  rights,  107  C  697 
land  may  be  assessed  against  tenant  in  pos- 
session by  gift  or  devise,  109  C  388 

but  not  where  held  by  contract,  109  C  388 

conclusion  that  landlord  retained  general  con- 
trol over  furnished  rooms  which  plaintiff 
hired  by  week,  keys  to  which  are  retained 
by  former,  and  that  plaintiff  was  lodger 
held  justified  by  facts,  116  C  112 

1281 


§  5  Landlord  and  Tenant 


and   landlord   therefore   had   lodginghouse 

keeper's  lien  on  plaintiff's  goods  for  unpaid 
rent,   116  C  112 

§  6.  The  Lease;   Construction  and  Ef- 
fect 

written  instrument  may  show  use  and  occu- 
pation though  invalid  to  show  title,  7  C  420 

construction  of  lease  based  upon  vote  of  town, 
10  C  557 

lease  for  one  year  with  privilege  to  sow  rye 
construed  to  sow  winter  rye  and  reap  after 
term,  13  C  59 

agreement  to  let  implies  lease  with  usual 
terms  only,  18  C  222 

lease  in  ordinary  form  with  right  to  quarry 
superadded ;  held  lessee  not  restricted  to 
quarry,  26  C  159 

parol  evidence  of  intent  held  inadmissible, 

26  C  159 

"while  both  agree"  is  not  necessarily  a  lease 
for  more  than  one  year,  32  C  348 

lease  "from  April  first"  includes  that  day,  32 
C  348 

notice  to  leave  on  March  31,  held  good, 

32  C  348 

written  lease  excludes  implied  contract  to  pay 
rent,  37  C  375 

debt  or  covenant  is  the  proper  remedy  or. 

lease  under  seal,  37  C  376 

contract  of  letting  on  shares  construed,  40  C 
592 

joint  accounts  to  be  settled  as  partner- 
ship accounts,  40  C  592 

in  construing  leases  intent  governs,  46  C  92 

crops  to  remain  lessor's  until  all  contracts  of 
lease  are  fulfilled ;  possession  of  lessor  good 
against  creditor  of  lessee,  46  C  198 

words    "lease"    and    "lien"    construed    in 

accord  with  intent  of  parties,  46  C  198 

construction  and  effect  of  waiver  of  demand 
and  right  of  re-entry,  47  C  366 

when  only  a  waiver  for  purpose  of  sum- 
mary process,  47  C  366 

provisions  in  lease  construed  if  possible  to 
prevent  forfeiture,  47  C  366 

"let  on  shares"  means  to  share  equally,  55  C 
401 

where  farm  is  let  "on  shares"  the  parties  are 
tenants  in  common  of  the  products,  55  C 
401 

unless  there  is  some  provision  to  the  con- 
trary in  the  contract,  55  C  401 

"half  the  profits"  means  not  net  profits  but 
the  products,  55  C  403 

the  fact  that  the  parties  are  tenants  in  com- 
mon does  not  affect  the  right  of  recovery 
by  one  for  portion  of  crops  sold,  55  C  403 

an  action  for  such  recovery  is  not  neces- 
sarily one  of  account,  55  C  403 

lease  with  option  of  purchase;  election  to 
purchase  as  relating  back  to  date  of  agree- 
ment, 67  C  50 
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right  of  tenant  to  remove  hay  and  ensilage, 
where  lease  is  silent  depends  on  rules  of 
good  husbandry,  79  C   19 

under  lease  giving  him  right  to  exchange 

property  for  other  property  of  like  kind; 
attachment  of  propertv  so  secured  by  les- 
sor, 80  C  14 

proof  of  custom  that  tenant  pay  water  rents 
where  lease  is  silent,  79  C  587 

not  to  be  held  unreasonable  on  demurrer, 

79  C  587 

liability  of  tenant  for  breach  of  agreement  to 
use  premises  as  bakery,  whereby  they  can- 
not again  be  so  used,  80  C  192 

defense    that    they    did    not    comply    with 

statutory  requirements,  80  C   192 

"until  July  first"  held  to  mean  amount  of 
rent  payable  per  month ;  not  a  limitation  of 
the  term.  83  C  407 

oral  evidence  as  to  digging  of  a  well  not  ad- 
missible to  vary  a  written  lease,  but  can  be 
used  to  show  fraud,  84  C  147 

evidence  of  proper  way  to  cultivate  peach 
trees  admissible  on  breach  of  covenant  for 
waste,  84  C  147 

provisions  construed  with  other  provisions  of 
lease  and  surrounding  circumstances ;  parol 
evidence  admissible  to  explain  terms ; 
"ready  for  occupancy"  explained,  84  C  420 

lessee's  liability  under  agreement  as  to  num- 
ber of  cattle  on  a  farm  held  to  have  been 
satisfied  by  a  previous  accounting,  87  C  400 

under  ordinary  lease  no  implied  warranty  that 
building  is  in  safe  condition  and  reasonably 
fit  for  use,  88  C  151 

no   implied  undertaking  that  no  accident 

shall  befall  tenant,  88  C  151 

tenant  with  lease  requiring  six  months'  notice, 
more  or  less,  cannot  be  given  ten  davs'  no- 
tice, 91  C  152 

where  lease  states  that  lessees  will  quit  on 
sixty  days'  notice  if  "lessor  has  opportunity 
to  sell  land,"  held  that  agreement  to  sell 
need  not  be  in  writing  and  need  only  be  in 
good  faith  to  comply  with  lease,  91  C  642 

notice  sufficient  to  appraise  tenant  all  that 

is  necessary.  91   C  642 

lease  provided  for  payment  of  $50  if  tenant 
was  compelled  to  leave;  sale  of  the  prem- 
ises and  raising  of  rent  by  purchaser  held 
not  to  compel  tenant  to  leave  because  of 
the  sale.  92  C  130 

effect  of  provision  waiving  demand  for  rent 
or  re-entry,  92  C  144 

provision  as  to  nonpayment  of  rent,  if  tene- 
ment unfit,  does  not  apply  to  mines,  92  C 
519 

monthly  payments  under  mining  agree- 
ment not  rent,  92  C  519 

parol  evidence  admissible  to  show  a  cellar  in 
a  tenement  was  appurtenant  to  rooms 
though  not  mentioned  in  the  lease,  92  C  69S 
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language  of  a  lease  construed  to  mean  what 
was  intended;  that  a  concession  made  to  a 
tenant  did  not  extend  beyond  the  first  two 
years  of  the  lease,  93  C  29 

prohibition  puts  end  to  saloon  lease  by  opera- 
tion of  law,  not  by  stipulation,  95  C  69 

effect  of  provision  that  premises  be  used  only 
for  liquor  business  and  that  lease  "is  con- 
ditioned upon  said  agreement,  which  shall 
be  a  condition  precedent"  to  its  operation, 
96  C  183 

where  lease  provided  that  lessee  might  cancel 
it  if  county  commissioners  refused  license, 
on  passage  of  the  Eighteenth  Amendment 
lessee  not  bound  to  ask  for  license  which 
could  not  legally  be  granted  before  exercis- 
ing option,  96  C  188 

lease  providing  that  at  end  of  term  the  les- 
sor "is  either  to  buy"  the  equipment  or  give 
the  lessee  a  further  term  gives  option  to 
lessor  alone,  96  C  626 

option  to  purchase  "during  the  term"  may 
not  be  exercised  after  lease  terminates  for 
nonpayment  of  rent,  96  C  644 

it  is  a  part  of  the  lease  and  falls  with  it, 

96  C  644 

all  clauses  to  be  construed  together  to  give 
effect  to  all  its  parts,  97  C  622 

effect  of  lease  by  several  lessors  where  one 
has  only  a  life  use,  98  C  294 

lessee's  covenant  to  make  interior  repairs  in- 
terpreted,  101   C  740 

action  by  lessee  to  compel  landlord  to  apply 
proceeds  of  fire  insurance  to  repairs,  101 
C  740 

claim    held    not    properly    presented    on 

pleadings,  101  C  740 

covenant  as  to  return  of  premises  in  good  con- 
dition, ordinary  wear,  fire,  etc.,  excepted, 
not  basis  for  implication  of  covenant  by 
landlord  to  repair  damage  by  fire,  101  C 
740 

a  covenant  to  repair  will  not  be  implied 

but  must  rest  on  express  contract,  101  C 
746 

bond  given  after  lease  merely  to  insure  per- 
formance of  covenants,  is  not  incorporated 
in  lease,  102  C  692 

it  merely  indicates  the  practical  con- 
struction by  the  parties,  102  C  692 

covenant  to  pay  "all  other  necessary  and  or- 
dinary expenses,"  does  not  include  in- 
surance premiums,   102  C  692 

despite  provision  that  lease  is  to  terminate 
if  covenant  not  kept  a  breach  merely  makes 
it  voidable,  103  C  497 

provision  for  waiver  of  demand  and  re-entry 
construed,   104  C   112 

in  lease  of  "garage"  and  "store"  evidence  of 
recent  conduct  of  parties  as  joint  owners 
in  dealing  with  prior  lessee  is  admissible 
to  determine  meaning,    104   C  318 
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lessee  agreed  to  pay  extra  rent  based  on  cost 
of  alterations  and  bills  after  submission 
of  receipts  and  vouchers  and  agreement  as 
to  amount ;  held  submission  and  agreement 
not  condition   precedent,    104   C   374 

extrinsic  evidence  admissible  to  explain  what 
improvements  intended  where  lease  re- 
ferred to  "certain"  improvement,  104  C  374 

effect  of  provision  in  lease  that  lessee  would 
pay  all  taxes  assessed  against  lessor,  par- 
ticularly as  regards  assignee  of  sublease, 
107    C  697 

ambiguity  to  be  resolved  by  considering 
words  in  light  of  object,  107  C  724 

if      two     interpretations      possible,      one 

which  is  more  fair,  reasonable  and  rational 
is  preferred,   107  C  724 
-provision    for   increase    in    rental   on    re- 


newal of  lease  if  taxes  had  been  increased 
above   certain  amount,   107   C  724 

whether  from  statement  in  lease  as  to  use  to 
be  made  of  premises  a  covenant  not  to  use 
them  for  other  purposes  is  to  be  implied  is 
matter  of  intent,  110  C  680 

lease  "for  the  purpose  of  conducting  the 

liquor  business  therein"  with  option  to  de- 
clare it  void  if  Hartford  went  "no  license" 
held  not  to  forbid  use  for  lawful   purpose 
after  prohibition,   110  C  680 
-particularly  as  such  use  was  made  of  it 


for  several  years  and  rent  was  paid  and 
accepted,  110  C  680 

effect  of  provision  in  lease  that  tenant  shall 
not  make  alterations  without  written  con- 
sent of  landlord  where  manner  of  struc- 
ture of  building  caused  dangerous  condi- 
tion on  sidewalk,   113  C  593 

if  provision   forbade  tenant   taking   steps 

to  prevent  condition  it  would  be  contrary 
to  public  policy,   113  C  593 

where  question  was  whether  lease  required 
steam  to  be  furnished,  conduct  of  landlord 
in  remitting  rent  for  months  when  it  was 
not  furnished  as  practical  construction,  114 
C  283 

word  "grant"  is  descriptive  of  conveyance  of 
estate  in  land,  114  C  308 

technical  term  used  in  language  of  ancient 
leases  or  in  formal  clause  where  common 
usage  has  given  it  particular  significance 
and  nothing  suggests  contrary  intent  to  be 
given  that  meaning,   114  C  553 

otherwise   construction    is   determined  by 

intent  of  parties,  114  C  553 

which,  unless  there  is  room  for  question, 

is  to  be  sought  in  light  of  all  circum- 
stances, 114  C  553 

covenant  in  deed  not  to  lease  or  use  for  fur- 
niture business ;  furniture  department  of  re- 
tail store  within ;  lessee  of  covenantor 
bound;  covenantee  who  has  incorporated 
can  enforce  it,   115  C  122 
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where  deeds  of  land  are  of  record,  lessee  is 
bound  by  covenants  in  them  though  not  re- 
ferred to  in  lease,  115  C  122 

circumstances  to  be  considered  in  construing 
lease  are  limited  to  those  known  to  parties 
when  it  was  made,   116  C   167 

agreement  to  reduce  in  future  rents  fixed  in 
lease  must  be  supported  by  consideration, 
118  C  86 

agreement  of  lessor  to  reduce  rent  of  as- 
signee of  lease,  conditioned  on  lessee's  like 
reduction  to  assignee  under  another  lease, 
followed  by  such  reduction  by  lessee,  held 
upon  consideration,  118  C  86 
-but    subsequent   promise   to   reduce   rents 


in  future  was  without  consideration  and 
could  not  be  supported  on  doctrine  of 
waiver,  118  C  86 

covenant   against   waste   reconciled   with   per- 
mission to  make  alterations,  118  C  99 

waste   construed   not   in   broad   common- 
law  sense  but  as  qualified  to  extent  of  acts 
specifically  authorized,   118   C  99 
-making    of    additional    openings    in   party 


wall  permissible  alteration  and  within  cove- 
nant requiring  restoration  to  original  con- 
dition at  expiration  of  lease,   118  C  86 

lessee  in  effect  purchases  estate  in  premises, 
118  C  573 

in  written  lease  tenant  covenanted  to  leave 
premises  in  as  good  condition  as  same  are 
or  shall  be  put  in  by  lessor;  no  covenant 
for  tenant  to  repair,   119   C  398 

whether  tenant  could  prove  oral  agree- 
ment of  landlord  to  replace  floor  of  porch 
depended  on  whether  parties  intended  writ- 
ten lease,  subsequent  to  agreement,  should 
embody  entire  agreement,  119  C  398 
-and    complaint    laid    basis    for    proof    on 


question  of  merger,  119  C  398 

lease  is  primarily  conveyance  of  interest  in 
land  and  its  execution  by  lessor  consti- 
tutes performance  on  his  part  making  in- 
strument unilateral  agreement  with  no  de- 
pendency of  performance  which  would 
make  anticipatory  breach  possible,  120  C 
315 

lease  is  primarily  a  conveyance  of  an  interest 
in  land,  123   C  77 

clause  requiring  monthly  rent  of  12  per  cent 
of  gross  sales  or  $300,  whichever  was 
higher,  construed,  127  C  500 

whether  the  word  "appurtenances"  in  lease 
included  elevator  is  question  of  fact,  128 
C  526 

provision  with  respect  to  payment  of  taxes 
by  lessee  construed  with  respect  to  deduc- 
tion from  corporation  business  tax,  129  C 
663 

obligation  of  lessee  to  pay  taxes  under  terms 
of  lease  not  one  owed  to  government  but 
to  lessor,  129  C  663 
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where  contract  expressed  in  lease  is  being 
construed  to  determine  rights  of  signa- 
tories, fundamental  rule  of  construction  is 
intent  of  parties,  129  C  666 

§  7.  Injuries  from  Dangerous  or  Defective 
Conditions 

§  8.  In    General;   Duty  to   Repair   and 

Inspect 

under  oral  lease  from  month  to  month,  lessor 
does  not  warrant  safe  condition  of  prem- 
ises ;  liability  for  concealed  defects ;  duty 
to  repair  parts  of  building  open  to  all  ten- 
ants, 73  C  173 

landlord  is  not  bound  to  make  repairs  un- 
less he  covenants  to  do  so,  86  C  8,  88  C 
151 

landlord  bound  to  repair  common  halls  and 
stairways,  86   C  415 

employment  of  a  carpenter  by  landlord  to 
make  repairs  does  not  release  landlord 
from  liability  for  negligence,'  86  C  415 

landlord  not  liable  for  defects  known,  or 
which  ought  to  be  known,  to  an  independ- 
ent contractor,  89  C  623 

landlord  under  no  obligation  to  repair  in  ab- 
sence of  contract,  100  C  234 

remaining  as  tenant  consideration  for  land- 
lord's promise  to  repair,  101  C  683 

duration  of  promise  a  question  for  jury, 

101   C  683 

duty  of  landlord  to  maintain  and  repair  por- 
tions of  building  retained  in  his  control  for 
common  use  of  tenants,  101   C  683 

liable   for    negligence    in    performance   of 

duty,  101  C  683 

landlord  who  has  covenanted  to  repair  must 
do  so  with  reasonable  care,  101   C  683 

if   he    negligently    fails    to    do    so    within 

reasonable  time  after  notice  he  is  liable  in 
tort    for    resulting    injury-  which    was    nat- 
ural consequence  of  breach  and  within  con- 
templation of  parties,  101  C  683 
-remedv  is  available   to   members  of  ten- 


ant's family  but  as  to  strangers,  quaere,  101 
C  683 

duty  to  keep  common  approaches  reasonably 
safe  for  tenants  and  those  having  lawful 
occasion  to  use  them,  102  C  383 

extends   to   defects   caused  by   snow   and 

ice,  102  C  383 

cannot  escape  duty  to  keep  common  ap- 
proaches safe  because  delegated  to  or  as- 
sumed by  another,  102  C  383 

landlord  not  relieved  of  liability  by  reason 
of  unreasonable  use  of  premises  by  tenant 
unless  that  use  was  proximate  cause  of  in- 
juries, 103  C  647 

landlord's  inspection  of,  or  failure  to  in- 
spect the  premises,  only  admissible  as  bear- 
ing upon  his  knowledge  of  defects,  103  C 
647 


landlord  under  no  duty  to  repair  tenement 
unless  by  contract  or  statute,  108  C  676 

rule  that  landlord  only  bound  to  keep  com- 
mon passageways  in  condition  they  were 
in  when  tenant  entered  into  possession  dis- 
approved, 112  C  73 

where  lessor  agrees  to  repair,  not  liable  un- 
less he  has  notice  of  defect,  112  C  303 

actual  making  of  repairs  by  landlord  as 

implying  covenant  to  repair,  112  C  306 

duty  of  landlord  to  keep  safe  premises  under 
his  control ;  knowledge  of  defect ;  duty  to 
inspect,  113  C  744 

at  common  law,  in  absence  of  agreement, 
there  is  no  obligation  on  landlord  to  make 
repairs  on  leased  property  or  keep  it  in 
safe  condition,  117  C  624 

obligation  rests  on  him  to  exercise  rea- 
sonable care  to  keep  reasonably  safe  those 
parts  of  building  which  are  in  his  control, 
117  C  624 

general  rule  is  that  lessee  takes  risks  as  to 
conditions  in  leased  premises ;  no  warranty 
on  part  of  landlord,  118  C  573 

reason  for  rule  does  not  apply  to  struc- 
tural  parts   of  building  which   are   not   in- 
cluded  in  apartment   rented,   118  C  573 
-liability   rests    with   landlord   for    defects 


in  passageways  used  by  tenants  in  common 
and  in  other  parts  of  building  under  his 
control,  118  C  573 

liability  for  failure  to  repair  does  not  depend 
upon  title  or  ownership,  but  upon  who 
has  possession  and  control ;  cases  reviewed, 
119  C  230 

question  as  to  when  and  to  what  extent  a  re- 
cover}' for  negligence  may  be  based  upon 
breach  of  a  contract  obligation  considered 
and  cases  reviewed,  119  C  398 

breach   by   lessor   of   covenant   to    repair 

but  one  phase  of  question,  119  C  405 

where  landlord  voluntarily  assumes  con- 


trol   of   portion   of   building   and   tenant    is 
injured  by  his  failure  to  repair  it,  former 
is  liable  in  negligence,  119  C  410 
-and    in     instant     case,    where     landlord 


agreed  to  replace  floor  of  front  porch,  he 
was  liable  in  negligence  for  failing  to  do 
so,  119  C  398 

by  taking  possession  of  premises  before  re- 
pairs were  made  tenant  did  not  waive 
landlord's  obligation  to  make  them,  where 
tenant  after  entering  possession  pressed 
landlord  to  make  repairs,  119  C  398 

generally  held  in  other  jurisdictions  that  ac- 
tion in  tort  cannot  be  based  upon  obliga- 
tion of  landlord  to  repair  based  on  agree- 
ment on  his  part  to  do  so,  119  C  404 

injustice   of  this   rule   considered,    119   C 

404 

tenant's  request,  after  taking  possession,  to 
landlord  to   make   promised   repairs   would 
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carry   with    it   implied   license  to  latter  to 
enter  for  the  purpose,  119  C  415 

when  person  invited  to  enter  premises  of  an- 
other he  assumes  they  are  reasonably  safe, 
119  C  465 

this  reliance  implies  duty  on  landlord  or 

someone  acting  for  him  to  use  reasonable 
care  to  keep  them  safe,  119  C  465 

where  landlord  so  leases  premises  as  to 

put  sole  control  in  tenant,  so  that  he  could 
not    enter,    he    is    relieved   of    duty   to   in- 
spect and  repair,   119  C  465 
-if   landlord   leases   part   of   premises   and 


retains  control  over  rest  he  may  be  liable 
for  one  injured  by  defect  thereon,  119  C 
465 

— this  is  basis  for  his  duty  as  to  common 
approaches,  halls  and  stairways,  119  C  465 
-foundation    of    duty    is    fact    that    owner 


has  right  of  entry  and  control  of  premises, 
while  no  tenant  can  claim  exclusive  con- 
trol of  them,  119  C  465 

unless   landlord   has   surrendered   control, 

his  failure  to  inspect  and  repair  is  no  de- 
fense, 119  C  465 

landlord  who  rents  apartments  obligated  to 
use  reasonable  care  to  keep  common  ap- 
proaches safe  for  use  of  tenants,  123  C 
386 

extends  to  all  those  who  have  lawful  oc- 
casion to  visit  tenants  for  social  or  busi- 
ness purposes,  123  C  386 

where  premises  only  become  dangerous  when 
some  agency  outside  control  of  landlord 
has  intervened,  latter  not  liable  to  invitee 
of  lessee,   125  C  486 

care  of  premises  and  duty  to  keep  them 

reasonably  safe  committed  to  tenant,  125  C 
486 

where  owner  leases  premises  upon  which  is 
nuisance  which  will  continue  if  they  are 
used  for  purpose  and  manner  intended,  he 
is  liable  for  damages  resulting  therefrom, 
125  C  489 

but    not    ordinarily    liable    for    nuisance 

which  did  not  exist  when  premises  leased, 
125  C  489 

circumstances  under  which  landowner  is  li- 
able to  invitee,  125  C  516 

liability  does  not  arise  unless  he  has  rea- 
son to  expect  that  tenant  will  not  take 
steps  to  remedy  or  guard  against  injury 
from  defect ;  this  ordinarily  presents  ques- 
tion of  fact,  125  C  516 
-liability  of  landowner  to  invitee  of  ten- 


ant, where  it  exists,  belongs  in  field  of 
negligence  and  not  of.  nuisance,  125  C  516 

rule  restricting  liability  of  landlord  to  tenant 
for  defects  in  leased  premises  extends  to 
minor  child  of  tenant,  125  C  518 

agreement  to  repair  where  tenancy  was  parol 
monthly  lease;  trial  court  correctly  left  it 
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to  jury  as  question  of  fact  to  determine 
how  long  agreement  ran,  128  C  493 

if  jury    found   there    was    continuance   of 

tenancy  and  intention  that  agreement 
should  continue  so  long  as  tenancy  lasted, 
it  could  be  given  effect,  128  C  493 

risk    of    injury    was    intrinsic    in    use    of 

elevator  under  existing  conditions,  128  C 
253 

agreement  of  landlord  to  make  repairs  or 
voluntary  act  in  doing  so  is  basis  out  of 
which  duty  to  tenant  arises,   128  C  493 

but  does  not  measure  extent  of  duty  and 

tenant  cannot  recover  without  proving  neg- 
ligence, 128  C  493 

ordinarily  notice  of  defect  necessary  to  hold 
landlord  for  negligence  based  on  promise 
to  make  repairs,  128  C  498 

but  this  would  not  apply  as  regards  re- 
pairs which  landlord  himself  made  and 
which  resulted  in  defective  condition,  128 
C  498 

basis  of  action  by  tenant  against  landlord  for 
personal  injuries  based  on  breach  of  agree- 
ment to  repair  is  negligence  growing  out 
of  contract  relationship,  128  C  563 

might   consist    in   unreasonable    delay    or 

failure  to  make  any  repair,  or  in  making 
repairs  in  negligent  manner,   128  C  563 

such  an  obligation  cannot  be  based  upon 

an  agreement  not  supported  by  a  considera- 
tion, 128  C  563 

promise  made  to  induce  plaintiff  to  be- 
come a  tenant  or  to  remain  one  is  suf- 
ficient ;  but  if  tenant  is  induced  only  to  stay 
and  pay  rent  for  term  already  commenced, 
agreement  is  without  consideration,  128  C 
563 

landlord  not  liable  at  common  law  to  make 
repairs  within  tenement ;  nor  is  he  liable 
for   open,   visible   and   dangerous   condition, 

128  C  564 

where  landlord  has  agreed  to  repair,  he  is 
not  liable  in  negligence  for  failure  to  do 
so  until  he  has  notice  of  defect,  128  C  565 

landlord  has  common-law  duty  to  light  com- 
mon  stairway,   129   C  461 

landlord  under  duty  to  keep  those  parts  of 
his  building  which  are  under  his  control  in 
reasonably  safe  condition ;  if  he  fails,  and 
has  actual  or  constructive  notice  of  defect, 
he  is  liable,  129  C  461 

failure  of  landlord  to  use  reasonable  care  to 
keep  parts  of  building  under  his  control  in 
reasonably  safe  condition  when  he  has 
actual  or  constructive  notice  is  negligence, 

129  C  617 


-Particular  Cases 


§9. 

failure  of  landlord  to  disclose  structural  de- 
fects held  proximate  cause  of  injury,  not 
contractor's  violation  of  an  ordinance,  81 
C  690 
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landlord  not  liable  on  evidence  for  failure  to 
build  fence  whereby  tenant's  child  was 
drowned,  82  C  48 

liability  of  street  railway  that  runs  amuse- 
ment park  where  it  leases  privilege  therein, 
84  C  538 

under  the  facts,  held  lessor  was  entitled  to 
actual  notice  of  the  part  of  the  premises 
that  needed  repair,  86  C  9 

passway  for  common  use  of  tenants  is  under 
control  of  landlord,  86  C  415 

landlord  bound  to  repair  common  halls  and 
stairways ;  negligence  of  carpenter  he  em- 
ploys is  his  own,  86  C  415 

whether  third  person  injured  by  landlord's 
failure  to  make  repair  can  sue  him,  quaere, 
87  C  237 

lessee  of  a  theater  need  exercise  only  reason- 
able care  to  see  that  seats  are  in  reason- 
ably safe  condition,  87  C  237 

sidewalk  on  which  a  tenant  fell  held  not  a 
common  approach,  88  C  151 

failure  of  landlord  to  repair  railing  on  ve- 
randa that  is  used  as  common  approach 
constitutes  negligence;  liability,  89  C  169 

landlord  need  not  see  that  elevator  being  in- 
stalled is  operated  safely,  89  C  623 

duty  of  landlord  as  to  cellar  stairs  in  apart- 
ment house  used  in  common,  92  C  698 

defective  railing;  duty  of  landlord  to  keep 
premises  in  a  reasonably  safe  condition  for 
tenant,  98  C  100 

duty  to   inspect   and  maintain ;   failure  tc 

do  so  plainly  negligence,  98  C  100 

liability  of  landlord  for  injury  to  merchandise 
of  tenant  where  he  has  negligently  permit- 
ted water  pipe  in  part  of  building  in  his 
control  to  freeze,  100  C  234 

evidence  held  to  show  prima  facie  case  of 

negligence  against  landlord,   100  C  234 

where  ice  formed  on  porch  by  dripping  water 
from  roof  due  to  defect"  in  common  drain- 
age system  which  landlord  promised  to  re- 
pair, remedies  of  tenant,  101  C  683 

collapse  of  walk  laid  over  disused  cistern  and 
reserved  for  common  use  of  all  tenants ; 
held  defendant's  duty  to  use  reasonable  care 
in  light  of  knowledge  which  he  had  or 
should  have  had,  103  C  267 

whether  veranda  attached  to  apartment  house 
is  part  of  leased  tenement  or  retained  by 
landlord  for  common  use  is  question  of  fact, 
103  C  647 

use  made  of  it  by  tenants  three  years  be- 
fore accident  admissible,  103  C  647 
-piling  beer   kegs   against  railing  unjusti- 


fiable use,  103  C  647 

basis   of  recovery   for  defects  in  part  of 

building  reserved  by  landlord  for  common 
use  is  failure  to  use  reasonable  care  to 
keep  them  reasonably  safe,  103  C  647 

joint  and  several  liability  of  owner  repairing 
building  after  fire  and  tenant  still  occupy- 
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ing  a  part  to  use  care  to  guard  invitee  on 
premises,  108  C  226 
— fall  down  unguarded  elevator  well,  108  C 


226 

workman  instructed  to  return  to  unfin- 
ished building  for  his  pay  was  an  invitee, 
108  C  226 

tenant  not  liable  for  negligent  operation  of 
elevator  by  owner  making  repairs,  108  C 
230 

stairway  leading  to  third  floor,  used  only  by 
family  occupying  it,  held  common  stairway 
within  control  of  landlord,  108  C  401 

his  duty  to  use  reasonable  care  to  make 

it  reasonably  safe,   108  C  401 
-tenant  deemed  to  assume  risk  of  appar- 


ent structural  conditions  when  tenancv  be- 
gan, 108  C  401 

— landlord's   duty  to  visitor  of  tenant  is  a 
direct  one  to  him  as  invitee,  108  C  401 

— includes  duty  to  light  stairway,  if  neces- 
sary, 108  C  401 
-absence  of  handrail  not  breach  of  defend- 


ant's duty  or  proximate  cause  of  plaintiff's 

fall,  108  C  401 
landlord    not    liable    for    injury    from    falling 

clothes  pole  where  decayed  condition  would 

not  be  discovered  by  reasonable  inspection, 

109  C  736 
only    if    landlord    knew    or    should   have 

known  condition,  109  C  736 
liability   of  landlord   to   tenant  where   railing 

of  porch  of  apartment  house  breaks,  110  C 

367 
whether  part  of   porch   is   included   in  a 

lease  of  particular  tenement  or  is   reserved 

by  landlord  for  common  use  is  question  of 

intention,  110  C  367 

— and  one  of  fact,  110  C  369 
-use  made  of  it  is  evidence  of  intention, 


110  C  367 
-where  portion  is  clearly  for  common  use 


rest  will  not  be  held  annexed  to  tenement 
unless  intent  appear  with  reasonable  cer- 
tainty, 110  C  367 

duty  of  landlord  to  use  reasonable  care 

to  keep  porch  reasonably  safe,  110  C  367 

when  lease  is  silent,  whether  stairway  is  in- 
cluded in  leased  premises  or  is  reserved  in 
control  of  landlord  is  question  of  fact,  112 
C  303 

essentially  a  matter  of  intention,   112  C 

305 


stairway  to  second  floor  of  two-tenement 

house  held  part  of  upper  tenement,  112  C 
303 

landlord  under  no  duty  to  inspect  and  keep  in 
repair  clothes  drier  on  veranda  which  was 
part  of  leased  tenement,  113  C  744 

and    had    he    been,    there    were   no   facts 

showing  he  knew  or  should  have  known  of 
defect,  113  C  744 


landlord  held  liable  for  fall  of  tenant  by  giv- 
ing way  of  post  of  veranda  due  to  its  rot- 
ting from  defective  roof,  114  C  447 

if  reasonable  inspection  would  have  dis- 
closed condition,  knowledge  of  it  will  be  im- 
puted to  landlord,  114  C  447 
-but  if  inspection  would  not  have  disclosed 


it,  landlord  not  liable,  114  C  447 

continued  control  by  owner  who  is  required 
to  provide  a  fire  escape  fairly  inferred  in 
absence  of  evidence  of  transfer  to  someone 
else,  115  C  437 

if  landlord  maintained  control,  fact  that 

it  led  only  to  a  portion  of  the  building  oc- 
cupied by  a  single  tenant  does  not  free  him 
of  responsibility,  115  C  440 

fire  escape  adjusted  to  lower  from  horizontal 
when  person  walked  on  it  functioned  im- 
properly ;  held  jury  could  infer  negligence 
under  doctrine  of  res  ipsa  loquitur,  115  C 
437 

whether  walk  to  shop  was  included  in  lease 
or  retained  under  control  of  landlord  was 
question  of  fact,  116  C  102 

use  made  of  it  and  control  exercised  over 

it  and  space  across  which  it  ran  circum- 
stances to  be  considered,  116  C  102 

that  there  was  no  common  use  by  a  num- 


ber  of   tenants   not   conclusive   that   it   was 
not   landlord's   duty   to   maintain  it  in  safe 
condition,  116  C  105 
-that  tenant  assumed  performance  of  duty 


of  clearing  it  would  not  relieve  landlord  of 
primary  responsibility,  116  C  102 

jury  might  reasonably  conclude  that  in  per- 
formance of  reasonable  duty  to  inspect  land- 
lord would  have  discovered  defective  railing 
in  time  to  have  remedied  it,  116  C  454 

fact  that  he  had  no  actual  knowledge  of 

defect  not  of  moment,  116  C  454 

that  clothesline  for  which  plaintiff  reached 
was  not  erected  by  landlord  not  of  conse- 
quence, where  he  knew  it  was  there  and 
that  tenants  used  it,  116  C  454 

no  substantial  variance  between  allega- 
tion that  tenant  fell  against  railing  of  ver- 
anda and  proof  that  she  came  in  contact 
with  it  while  reaching  for  clothesline,  116  C 
454 

where  veranda  collapsed  by  reason  of  rotted 
beams  and  post  under  it,  court  in  error  in 
removing  question  of  control  from  jury, 
where  plaintiffs  offered  evidence  that  land- 
lord retained  control,  118  C  573 

tenant  fell  on  common  stairway  due  to  slip- 
ping of  mat  on  tread,  118  C  681 

condition   not   so   permanent   or   continu- 
ing or  so  inherently  dangerous  as  to  be  an 
"absolute"   nuisance,   118   C  681 
-as    to   nuisance   grounded    on   negligence, 


landlord  liable  for  its  continuance,  though 
he  did  not  own  the  building  at  time  it  was 
created,  118  C  681 
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no    actual    notice    necessary ;    knowledge 


imputed  to  landlord  of  conditions  which 
would  be  discovered  by  reasonable  inspec- 
tion, 118  C  681 

owner's  widow  took  possession  and 
control  of  building,  made  repairs,  etc. ;  held 
she  was  liable  for  negligence  in  failing  to 
repair  stairway,  though  not  qualified  as  ad- 
ministratrix, 119  C  230 

sweeping   of   stairs   by   tenant  would  not 

relieve  defendant  of  liability,   119   C  234 

agreement  by  tenant  of  property  adjacent  to 
way  that  another  would  sell  his  products 
upon  it,  held  insufficient  to  establish  tenancy 
giving  latter  exclusive  control,  119  C  448 

where  landlord  only  repaired  when  told  of 
necessity  and  left  cleaning  of  stairs  and  en- 
trance way  and  care  of  grounds  to  tenants 
in  two-family  house,  held  he  was  not  re- 
lieved of  liability  where  he  had  not  leased 
or  surrendered  control  of  entrance  way, 
119  C  465 

« no  need  to  reconsider  common-law  duty 

of  landlord  to  provide  light  in  common 
hallway,  when  conclusion  of  court  that  de- 
fendant negligent  in  faulty  construction  of 
entrance  way  sufficient  to  support  judg- 
ment, 119  C  465 

court  found  landlord  negligent  in  maintain- 
ing defective  stairway  but  that  plaintiff 
failed  to  establish  causal  connection  be- 
tween that  negligence  and  her  fall,  120  C 
696 

where  tenant  who  was  used  to  unlocking  ele- 
vator door  at  night  with  key  left  for  that 
purpose  and  using  elevator,  with  knowledge 
of  landlord,  fell  into  shaft  on  night  when 
operator  left  elevator  at  upper  floor,  ver- 
dict for  tenant  sustained,   122  C  362 

no  evidence  sufficient  to  support  conclusion 
that  landlord's  failure  to  repair  switch  as 
promised  was  proximate  cause  of  shock  to 
tenant  which  caused  her  to  fall  down- 
stairs, 123  C  68 

its    cause   was    lack   of   protecting   metal 

cap,  which  defect  did  not  exist  until  few 
hours  before  accident,  123  C  68 

court  entitled  to  draw  inference  that  plain- 
tiffs fall  was  due  to  difference  in  height  of 
bottom  step  from  other  three  which,  com- 
bined with  lack  of  light  and  handrail,  ren- 
dered landlord  liable,  123  C  386 

tenant  injured  in  June  by  reason  of  land- 
lord's failure  to  repair  doorknob,  as  he  had 
promised  prior  to  April  when  tenancy  be- 
gan; landlord  claimed  that  tenancy  being 
from  month  to  month  agreement  would 
hold  only  during  April.  124  C  243 

but  since  there  was  testimony  that  land- 
lord's further  promise  to  repair  in  May  was 
inducement  for  renewal  of  lease  for  month 
of  June,  this  question  was  not  decided,  124 
C  245 
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so  where  hallway  could  only  become  danger- 
ous if  cellar  door  left  unopened,  shutters 
closed  and  lights  turned  off,  landlord  not 
liable  to  tenant's  guest  who  fell  down- 
stairs, on  ground  of  nuisance,  125  C  486 

plaintiff  injured  by  fall  in  beauty  shop  of  de- 
fendant's lessee  caused  by  structural  defect ; 
demurrer  should  have  been  overruled,  125 
C  516 

though  had  ground  of  demurrer  been  that 

complaint  was  based  on  nuisance  rather 
than  negligence,  it  might  have  been  sus- 
tained, 125  C  516 

no  basis  in  evidence  for  jury  to  conclude  that 
toy  over  which  tenant  tripped  had  been  on 
step  sufficient  time  to  put  landlord  on  no- 
tice, 127  C  61 

if  such  inspection  as  was  made  should  have 
disclosed  toy,  this  would  be  basis  for  find- 
ing of  constructive  notice;  to  this  extent 
evidence  of  such  inspection  would  be  prop- 
er, 127  C  61 

owner  of  building  who  had  control  of  ele- 
vator and  machinery  operating  it  liable  to 
person  injured  by  failure  of  doors  to  operate 
properly,  128  C  520 

lessee  of  space  occupied  by  elevator  who  used 
but  did  not  control  it,  not  liable,  128  C  520 

where  plaintiff  fell  on  dark  stairway  where 
light  had  been  on  earlier,  landlord  liable 
only  if  it  knew  or  by  reasonable  inspection 
should  have  ascertained  that  light  was  out. 
128  C  527 

where   no   evidence   of   actual   knowledge 

and    no    basis    for    finding    that    landlord 
should  have  discovered  that  light  was  out, 
verdict  for  plaintiff  set  aside,  128  C  127 
-dissenting  opinion  holds  that  this  unduly 


limits  defendant's  liability  in  view  of  allega- 
tion of  "failure  to  light"  the  stairs,  128  C 
533 

where  stairway  of  defendant's  tenement  was 
lighted  at  time  of  her  fall  from  open  door 
into  her  kitchen,  failure  of  landlord  himself 
to  provide  light  not  of  consequence,  128  C 
572 

no    evidence    that    foreign    substance   had 

been  on  stairway  sufficient  length  of  time 
so  that  landlord  should  have  had  notice  of 
it.  128  C  573 

though  no  one  saw  decedent  fall  on  stairway 
of  tenement,  jury,  drawing  proper  infer- 
ences, could  reasonably  conclude  that  fall 
was  due  to  defect,  in  view  of  opinion  evi- 
dence of  builders,  128  C  659 

no  basis  for  finding  that  worn  top  tread  of 
stairway  contributed  to  fall  of  plaintiff 
while  delivering  oil  to  defendant,  129  C  461 

presence  of  debris  on  top  tread  which  plain- 
tiff claimed  he  saw  after  his  fall  not  basis 
for  recovery  because  of  lack  of  proof  of 
notice,   129  C  461 


while  plaintiff  testified  that  light  was  off 
when  he  fell,  evidence  failed  to  show  any 
actual  or  constructive  notice  of  dangerous 
condition  due  to  this  cause,  129  C  461 

§  10.  Tenement  House  Act 

halls  in  three-family  dwelling  to  be  held 
"public  halls"  in  "tenement"  within  Tene- 
ment House  Act,  108  C  401 

duty  to   light  them   "at  night"  begins  at 

sunset,  108  C  401 

putting   fixture   in,  not  compliance  where 

lighting  it  is  left  to  tenant,  108  C  401 

"hall"  as  used  in  Tenement  House  Act  does 
not  include  open  part  of  cellar,  though  used 
to  get  to  individual  compartments,  111  C  22 

where  no  evidence  of  how  long  cover  had 

been  off  opening  in  floor  which  caused  ac- 
cident, so  as  to  charge  landlord  with  notice, 
verdict  against  him  cannot  stand,  111  C  22 

basis  of  liability  of  landlord  for  defects  in 
parts  of  premises  reserved  for  common  use 
of  tenants,  112  C  69 

statutory  requirement  that  owner  of  tene- 
ment house  shall  "provide  for  lighting" 
halls  construed,  115  C  233 

does  not  require  owner  absolutely  to  see 

that  lights  remain  throughout  night,  115  C 
233 

it  is  his  duty  to  use  reasonable  care,   115 

C  233 

charge  eliminating  condition  on  stairway  or 
stairs  below  one  on  which  plaintiff  slipped 
as  proximate  cause  of  fall  correct,  115  C 
236 

though  building  occupied  as  home  only  by 
plaintiff  and  one  other  family,  it  was  de- 
signed for  occupancy  by  three  or  more,  do- 
ing their  cooking,  and  hence  was  "tenement 
house"  within  statute,  117  C  347 

stairway  though  leading  only  to  plaintiff's 
apartment  was  outside  that  apartment  and 
hence  "public  hall"  within  statute,  117  C 
347 

common  right  of  yard  in  back  of  building  as 
evidence  that  it  was  "tenement"  within 
statute ;  use  of  yard,  its  size,  or  means  of 
access  immaterial,  117  C  352 

liability  of  landlord  under  statute  providing 
"each  building  used  as  a  tenement,  lodging 
or  boarding  house  and  all  parts  thereof 
shall  be  kept  in  good  repair,"  117  C  624 

history  of  act  examined,  117  C  624 

and    held    to    impose    obligation    to   keep 

building  in  repair  as  distinguished  from 
separate  apartments  in  it,  117  C  624 

and  where  plaintiff  injured  by  fall  of  plas- 
ter in  apartment  leased  by  her  father  and 
under  his  exclusive  control,  landlord  not  li- 
able, 117  C  624 

at  common  law,  in  absence  of  agreement, 
there  is  no  obligation  on  landlord  to  make 
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repairs  on  leased  property  or  keep  it  in  safe 
condition,  117  C  624 
-obligation   rests   on  him  to  exercise   rea- 


sonable care  to  keep  reasonably  safe  those 
parts  of  building  which  are  in  his  control, 
117  C  624 

this   is   basis    upon   which   rests    duty   of 

owner  of  tenement  to  keep  common  pass- 
ways  reasonably  safe,  117  C  629 

and  over  them  he  has  clear  right  of  en- 
try at  all  times  to  inspect  and  repair,  117  C 
629 

whether  obligation  on  owner  of  tenement 
house  to  make  ordinary  repairs  within 
leased  apartment  would  have  adequate  basis 
in  police  power  and  would  not  run  counter 
to  other  constitutional  guaranties,  quaere, 
117  C  629 

provisions  of  Tenement  House  Act  requiring 
owner  to  provide  lighting  of  public  halls  at 
night  are  not  applicable  to  steps  furnishing 
approach  which  are  entirely  outside  house 
itself,  121  C  258 

whether  landlord  breached  statutory  duty  of 
lighting  stairs  when  due  to  flood  electric 
service  was  interrupted  for  five  days,  but 
candles  and  lanterns  available,  was  ques- 
tion of  fact;  verdict  for  plaintiff  sustained, 
123  C  335 

no  question  of  landlord  being  insured  in- 
volved, 123  C  337 

statute  places  on  landlord  duty  of  using  rea- 
sonable care  to  provide  for  lighting  of  pub- 
lic halls  and  to  keep  lights  in  operation 
during  night,   123  C  336 

under  tenement  house  statute  owner  of  tene- 
ment not  liable  for  injury  due  to  defects  un- 
less he  knew  of  them  or  ought  to  have  dis- 
covered them  by  reasonable  inspection,  124 
C  325 

rule  at  common  law,  124  C  327 

break  in  hot  water  pipe  caused  by  tenant,  who 
was  also  janitor,  striking  it  with  wrench, 
escape  of  hot  water  injuring  son,  124  C  325 

not   enough   to   show    that    landlord    had 

knowledge   that   plumbing   in   building   was 
generally  in  bad  condition,   124  C  325 
-burden   on   plaintiff   to   prove   that   land- 


lord knew  or  should  have  known  of  partic- 
ular  defect   which    caused   accident,    124   C 
325 
-no  evidence  that  landlord  would  have  dis- 


covered defect  in  pipe  by  reasonable  inspec- 
tion, 124  C  325 

ordinarily,  when  no  agreement  to  repair,  land- 
lord not  liable  for  defective  conditions  with- 
in tenement  he  has  rented,  124  C  326 

but  if  he  retains  control  of  any  part  of 

building  with  that  control  goes  duty  to  keep 
it  reasonably  safe,  124  C  326 
-liability  does  not  depend  on  what  portion 


of  building  defect  occurs   in  but  upon  fact 
of  retention  of  control,  124  C  326 
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-evidence  from  which  jury  could  conclude 


that  landlord  retained  control  of  plumbing, 
124  C  332 

§11.  Duties  and  Liabilities  to  Persons 

Outside  Demised  Premises 

where  uncovered  mill  wheel  frightened  horse 
causing  injury  to  plaintiff,  millowner  could 
not  escape  liability  by  showing  mill  was 
leased  to  another  who  had  exclusive  con- 
trol, 27  C  631 

tenant  in  occupancy  responsible  for  repair  of 
fence  dangerous  to  public ;  agreement  by 
billboard  company  to  make  all  necessary 
repairs  to  it,  69  C  93 

prima  facie  landlord  not  liable  to  tenant  for 
fall  on  ice  formed  from  drip  from  the  roof 
while  he  was  cleaning  the  walk,  there  be- 
ing no  water  conductor,  88  C  151 

liability  of  landlord  for  negligence  in  way 
roof  of  building  was  constructed  so  that 
water  dripped  on  sidewalk  and  formed  ice 
there,  113  C  586 

negligence     in    construction    of    building 

might   be  found  to  be  proximate   cause  of 
dangerous  condition  on  walk,  113  C  586 
-liability  of  tenant  in  such  a  situation,  113 


C  586 

effect    of    provision    in    lease    forbidding 

him    to   make   structural   changes    in   build- 
ing, 113  C  593 

liability  of  landlord  who  leases  premises 
where  there  is  a  nuisance  which  will  con- 
tinue if  they  are  used  as  intended,  113  C 
586 

liability    of    tenant    where    premises    are 

leased   with  a  nuisance  upon   them,    113   C 
586 
-requirement    of    notice    and    request    for 


abatement  not  applicable  to  public  nuisance, 
113  C  593 

where  landlord  expressly  reserved  care  and 
maintenance  of  roof  he  may  be  liable  for 
not  preventing  drippings  therefrom,  114  C 
675 

ordinarily  landlord  not  liable  for  nuisance 
created  on  premises  where  it  did  not  exist 
when  they  were  leased  or  was  not  a  result 
reasonably  to  be  anticipated,  121  C  579 

having  leased  premises,  landlord  ordi- 
narily without  power  to  control  use,  121  C 
579 

so  where  one-year  lease  was  made  April, 


1934,  nuisance  occurred  September,  and 
action  brought  January,  1935,  and  lease  re- 
newed April,  1935,  no  right  of  action  arose 
till  last  date,  and  no  recovery  against  land- 
lord, 121  C  579 
-but  he  has  power  to  abate  nuisance  at  ex- 


piration of  lease  and  if  he  then  renews  lease 
without  doing  so,  liability  attaches,  121  C 
579 

child  burned  by  fire  started  by  him  from  em- 
bers in  incinerator  of  tenement  house  yard ; 
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question  of  fact  whether  janitor  should  have 
known  that  person  from  adjoining  house 
had  made  fire  and  should  have  taken  pre- 
cautions, 128  C  210 

§  12.  Assumption    of    Risk;    Contribu- 

iory  Negligence 

where  injury  due  to  condition  of  leased  prem- 
ises, length  of  possession  by  lessee  plaintiff 
as  bearing  on  the  exercise  of  care  by  her, 
73  C  172 

tenant  assumes  risks  of  premises'  condition 
when  obvious ;  landlord  must  disclose  con- 
cealed defects,  81  C  690 

where  defendant  claimed  that  plaintiff's  goods 
were  injured  by  placing  them  in  leaky  show 
window  of  which  plaintiff  had  knowledge, 
plaintiff  cannot  recover  for  damage  so 
caused,  86  C  9 

burden    is    on    defendant    to    show    that 

plaintiff's  negligence  was  the  cause,  86  C  9 

if  defendant  broke  the  covenant  he  is  li- 


able in  nominal  damages,  but  plaintiff's  neg- 
ligence bears  on  the  amount,  86  C  9 

tenant  assumes  risk  of  dripping  water  where 
no  conductor  existed  on  building  at  the 
time  of  hiring,  88   C  151 

landlord  not  liable  for  injury  to  tenant  by 
open,  visible  and  dangerous  condition  of 
premises.  99  C  666 

open  raceway  in  rear  of  premises  leased ; 

child    of    tenant    drowned    by    falling    into 
canal,  99  C  666 
-as   to  obvious   risks   tenant,   by  accepting 


premises,  comes  within  maxim  volenti  non 
fit  injuria,  99  C  666 

finding  that  plaintiff's  fall  over  veranda  rail- 
ing while  hanging  clothes  due  to  lost  bal- 
ance and  not  defect  in  railing,  held  reason- 
able, 101  C  567 

claimed  correction   that  she  was  hanging 

clothes  in  "ordinary  way,"  properly  refused 
because  it  connoted  due  care  on  her  part, 
101  C  567 
-her  weight    (200  pounds)   a  factor  to  be 


considered,   101   C  567 
ordinarily   tenant   takes   premises    as   he   finds 

them,  at  least  as  regards  obvious  conditions, 

101  C  686 
damages  for  breach  of  lease;  injuries  to 

property  and  person,  101  C  686 
contributory    negligence    of    person    crossing 

slippery    surface    of    common    approach    is 

question  of  fact,  102  C  383 
tenant    deemed    to    assume    risk    of   apparent 

structural    conditions    when    tenancy    began, 

108  C  401 
contributory  negligence  of  visitor  to  tenant  in 

closing    door    and    proceeding    down    dark 

stairwav.    though    another    was    available, 

108  C  401 
basis   of   liability   of   landlord   for    defects    in 

parts  of  premises  reserved  for  common  use 

of  tenants,  112  C  69 


— landlord  not  liable  for  open,  visible  and 
dangerous  structural  conditions  in  exist- 
ence when  tenant  took  possession,  112  C  69 
-but  he  must  use  reasonable  care  to  keep 


common    portions    of    premises    reasonably 
safe,  112  C  69 

- — that  tenant  is   aware  of  defective  condi- 
tions and  continues  to  use  that  portion  of 
premises    not   proof   of   contributory   negli- 
gence, 112  C  69 
-cement  slab  used  as  approach  to  veranda 


of  house  occupied  by  landlord  and  tenant, 
112  C  69 
-crack  in  it  existing  when  tenant  moved  in 


was  lack  of  repair  for  which  landlord  li- 
able, not  defective  structural  condition,  112 
C  69 

whether  tenant,  knowing  of  it,  was  guil- 
ty of  contributory  negligence  question  for 
jury,  112  C  69 

tenant  held  not  guilty  of  contributory  negli- 
gence where  she  fell  from  veranda  while 
hanging  out  clothes,  due  to  veranda  post 
giving  away,  114  C  447 

tenant  does  not  assume  risk  of  breach  of  duty 
by  landlord  not  result  of  faulty  plan  of  con- 
struction but  due  to  failure  of  landlord  to 
keep  premises  in  reasonably  safe  condition, 
114  C  699 

tenant  or  employee  of  tenant  in  another  build- 
ing using  passageway  under  direction  of 
landlord  is  invitee,  114  C  699 

entitled  to  assume  that  due  care  used  not 

to  expose  him  to  danger  of  falling  into  ele- 
vator well,  114  C  699 
-his  contributory  negligence  held  question 


of  fact,  114  C  699 

— where  danger  was  due  to  gates  about 
well  being  fastened  open,  landlord  held  li- 
able on  finding  that  he  either  knew  or 
should  have  known  of  situation,  114  C  699 

— plaintiff  did  not  assume  risk  of  breach  of 


duty  by  landlord  in  such  a  situation,  114  C 
699 

principle  of  assumption  of  risk  applicable, 
where  tenant  leases  premises  in  open,  visible 
and  dangerous  structural  condition,  116  C 
286 

one  rightfully  using  dark  stairway  which  it  is 
landlord's  duty  to  light,  not  required  to  ob- 
tain light  or  other  guidance,  116  C  511 

and    court's    conclusion    of    contributory 

negligence,  based  solely  on  fact  that  plain- 
tiff did  not  obtain  light,  erroneous,  116  C 
511 

tenant  assumes  risk  of  structural  condition  of 
building  as  it  would  appear  to  person  of  or- 
dinary observation  when  tenancy  began,  117 
C347 

does  not  necessarily  assume  risk  at  begin- 
ning of  lease;  commencement  of  tenancy 
determines  time,   117  C  347 
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at  this  time  it  is  tenant's  duty  to  ob- 
serve condition;  he  takes  it  as  he  finds  it, 
117  C  355 

where  one  uses  dark  stairway  which  it  is  duty 
of  owner  to  light,  he  is  not  required  to  ob- 
tain light  or  other  guidance  at  his  peril,  117 
C  347 

landlord  contended  that  plaintiff  by  residing 
several  years  in  apartment  and  using  stair- 
case unlighted  at  night  assumed  risk  of  in- 
jury therefrom;  when  tenancy  which  was 
month  to  month  began,  fixture  in  hallway 
was  lighted  to  10  p.  m. ;  held 

did  not  assume  risk  of  structural  condi- 
tion existing  at  time  of  accident,  117  C  347 

■ and  darkness  of  stairway  was  not  caused 

by  structural  defect  but  by  failure  to  make 
use  of  structure,  117  C  347 

no  assumption  of  risk  by  tenant  through  user 
and  knowledge  of  unlighted  stairway  by 
way  of  waiver,  as  one  cannot  waive  public 
obligation  of  another,  117  C  347 

so   as   to   maintenance   of   fire   escape   by 

landlord,  117  C  357 

plaintiff  injured  by  defect  in  stairs  used  as 
common  entrance  to  defendant's  building ; 
plaintiff  not  obligated  to  exercise  any  par- 
ticular care,  in  absence  of  notice  of  de- 
fect, and  contributory  negligence  question 
of  fact,  118  C  527 

to  hold  tenant  contributorily  negligent  in  slip- 
ping on  loose  mat  on  stair  tread  it  must 
be  found  that  she  knew  or  should  have 
known  condition  and  that  she  comprehend- 
ed danger,  118  C  681 

where  there  is  agreement  by  landlord  to  re- 
pair portion  of  premises,  ordinary  rules  as 
to  assumption  by  tenant  of  obvious  defects 
in  leased  premises  do  not  apply,  119  C  398 

risks  are  not  assumed  by  plaintiff  unless  he 
has  or  ought  to  have  comprehension  of  peril, 
and  having  such  knowledge  and  compre- 
hension continues  of  own  volition  to  sub- 
ject himself  to  that  peril,   119  C  398 

not  sufficient  that  tenant  knew  of  general 

defective  condition  of  porch,  119  C  398 
-nor  would  it  be  sufficient  if  she  knew  of 


particular    defect    which    caused    injuries; 
test   is   comprehension   of   risk   and   this   is 
question  of  fact,  119  C  398 
-and  if  tenant  was  induced  to  continue  use 


of  porch  by  promise  of  landlord  to  repair, 
she  would  not  be  held  to  have  assumed 
risk  unless  she  was  guilty  of  such  conduct 
as  amounted  to  contributory  negligence,  119 
C  398 
fact  that  tenant  used  porch  knowing  it  to  be 
defective  would  not  charge  her  with  con- 
tributory negligence  as  matter  of  law ;  is- 
sue presented  question  of  fact,  119  C  398 

on  facts  conclusion  that  plaintiff,  who  fell 
down  cellar  stairs,  in  exercise  of  due  care 
upheld,  119  C  465 
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whether  in  view  of  plaintiff's  knowledge  of 
tendency  of  elevator  to  slip  when  power 
was  off,  reasonable  care  required  him  to 
make  sure  it  was  in  position  when  he  backed 
into  it  with  truck,  was  question  of  fact  for 
jury,  120  C  114 

lease  is  conveyance  of  an  interest  in  leased 
premises.  120  C  331 

r.o  warranty  on  part  of  landlord  that  they 

are  safe  and  fit  for  habitation,  120  C  331 
-lessee  takes  exclusive  possession  of  prem- 


ises and  accepts  them   as  they  are,   120   C 
331 

— he  assumes  risk  of  any  structural  defects 
except   such   as   he   could   not  discern   with 
reasonable  diligence,  and  with  knowledge  of 
which  landlord  is  chargeable.  120  C  331 
-rule  does  not  apply  to  portions  of  build- 


ing not   included   in   apartment   rented,    120 
C  331 

— there  does  not  arise,  as  matter  of  law,  out 
of  his  tenancy  of  portion  of  building  any 
assumption  of  risk  of  structural  defects  in 
other  portions  of  building  not  included  in 
lease.  120  C  331 
-duty  of  landlord  to  keep  such  other  por- 


tions,   including    common    passageways,    in 
reasonably   safe   condition,    120   C   331 
-so  where  plaintiff  was  injured  by  falling 


in  unlighted  cellar  passage,  court  was  in 
error  in  instructing  jury  that  landlord  had 
no  duty  to  furnish  additional  light  than 
was  there  when  tenant  hired  apartment,  120 
C  331 

whether  plaintiff  was  guilty  of  contributory 
negligence  in  stepping  on  stairway  mat 
which  slipped  and  caused  her  fall,  was 
question  of  fact  for  jury,  120  C  698 

tenant  could  reasonably  assume  that  elevator 
would  be  in  customary  place  at  ground 
level,  and  he  was  not  negligent  as  matter 
of  law,  122  C  362 

question   of  assumption   of   risk   in  using 

elevator  in  dark  without  turning  on  lights 
correctlv  left  to  jury  as  one  of  fact,  122  C 
362 

lessee  assumes  risk  of  any  structural  defects 
except  such  as  he  could  not  discern  with 
reasonable  diligence  and  with  knowledge  of 
which  landlord  is  chargeable,  125  C  515 

invitee  of  tenant  may  have,  as  regards  de- 
fects on  premises,  other  rights  than  tenant 
would  have,  125  C  516 

not  just  to  charge  invitee  with  knowledge 

which  tenant  has  or  with  which  he  is 
chargeable,  125  C  520 

in  accepting  permission  of  owner  of  building 
to  use  elevator  to  go  to  office  when  building 
closed,  under  conditions  and  with  knowl- 
edge and  comprehension  of  danger  of  falling 
down  elevator  shaft  if  elevator  not  there, 
person  assumed  risk,  128  C  249 
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no  basis  for  application  of  doctrine  of  assump- 
tion of  risk,  where  plaintiff  fell  on  dark 
stairway,  128  C  527 

§  13.  Pleading  and  Evidence 

jury  can  consider  what  was  said  between 
plaintiff  and  defendant  as  to  the  state  of 
the  repairs  of  the  premises  at  time  lease 
was  made,  on  question  of  plaintiff's  negli- 
gence, 86  C  9 

special  conditions  creating  liability-  of  land- 
lord where  no  prima  facie  case  exists  must 
be  alleged,  88  C  151 

whether  railing  defective  or  not.  a  question 
of  fact  for  trial  court,  98  C  98 

that  landlord  repaired  veranda  before  and 
after  injuries  to  tenant,  admissible  for  lim- 
ited purpose  of  showing  that  he  retained 
control,  103  C  647 

also   that   he   promised   to  make   repairs, 

103  C  647 

fact  that  landlord  makes  repairs  is  not  an  ad- 
mission of  liability,  103  C  647 

landlord  not  liable  to  tenant  or  member  of 
his  familv  for  open  and  visible  conditions, 
108  C  676 

promise  to  repair  made  after  tenancy  be- 
gan not  supported  by  consideration,   108  C 
676 
-as  to  promise  made  before  and  to  induce 


tenancy,  quaere,  108  C  676 

evidence  that  landlord  replaced  broken  rail- 
ing on  porch  relevant  upon  issue  of  reten- 
tion of  control,  110  C  371 

repairs  either  before  or  after  an  accident  tend 
to  prove  retention  of  control  by  party 
making  them,  115  C  437 

landlord  erected  fire  escape  and  painted  it  be- 
fore and  tested  it  after  accident;  held  issue 
of  control  should  have  gone  to  jury,  115 
C  437 

where  on  trial  it  was  not  disputed  that  plain- 
tiff was  upon  veranda  for  proper  purpose, 
overruling  of  demurrer  to  complaint  be- 
cause it  did  not  appear  that  she  was  using 
it  for  any  purpose  for  which  it  was  main- 
tained, will  not  be  regarded,  116  C  454 

evidence  of  repairs  and  replacements  by  land- 
lord either  before  or  after  collapse  of  veran- 
da, admissible  to  prove  that  control  of  that 
portion  of  structure  was  with  landlord,  118 
C  573 

fact  that  landlord  repaired  porch  after  acci- 
dent admissible  to  corroborate  claim  of 
tenant  that  former  agreed  to  do  so,  119  C 
398 

evidence  of  subsequent  repairs  may  be  ad- 
missible for  purpose  of  proving  that  land- 
lord retained  control  of  portion  of  prem- 
ises where  accident  happened.   121   C  25S 

knowledge  of  operator  of  elevator  that  key 
was  left  where  tenant  could  use  it  was 
knowledge  of  landlord  and  tenant  properly 


permitted  to  testify  that  operator  told  him 
of  key,  122  C  363 

evidence  of  generally  defective  condition  of 
plumbing  might  be  relevant  to  measure  of 
care  required  of  landlord  in  inspection,  124 
C  332 

but  evidence  of  character  of  repair  made 

to  plumbing  which  had  been  found  defec- 
tive, except  as  to  any  repairs  made  to  leak- 
ing joints  of  brass  piping,  inadmissible,  124 
C  332 

relevancy  of  usual  custom  as  to  inspecting 
similar  apartment  houses  on  issue  of  im- 
puted notice,  127  C  61 

and  of  custom  to  employ  janitors  and  cus- 
tomary extent  to  which  they  inspected  prem- 
ises, 127  C  61 

and  of  fact  that  defendant  had  not  main- 


tained similar  system :  absence  of  janitor  as 
bearing  on  this,  127  C  61 

doctrine  of  res  ipsa  loquitur  held  not  to  re- 
quire judgment  for  plaintiff  where  bolts 
holding  treads  of  fire  escape  on  tenement 
house  broke,  127  C  435 

where  only  proof  of  notice  to  building  owner 
that  light  was  out  in  common  stairway  was 
statement  which  was  admitted  erroneously, 
this  was  reversible  error,  129  C  616 

§  14.  Rent  Generally 

meaning  of  "rent  is  incident  to  reversion,"  4 

C  189 
holding  over  on  yearly  lease   renders  tenant 

liable  for  another  year  on  same  terms,  9  C 

334 
occupation  of  stranger  by  tenant's  permission 

is  occupation  by  tenant,  9  C  334 
tenant    abandoning   premises    during   term    is 

liable  for,  9  C  334,  22  C  425 
aliter,   if  landlord   accept   new  tenant,  or 

relinquishes  claim  on  old  tenant,  9  C  334, 

22  C  432 
receipt  for  rent  "in  full  of  all  demands," 

no  evidence  tenancy  has  expired,  9  C  338 
action  of  covenant  lies  only  against  him  who 

has  sealed  and  delivered  deed,  15  C  435 
for  rent  on  lease  sealed  lies  only  by  les- 
sor, 15  C  435 
mere  acceptance  does  not  make  it  lessee's 

deed,  15  C  435 
convevance   of   reversion  carries   after  accru- 
ing'rent,   17  C  217 
lessee  is  not  liable  to  grantor  after  such 

conveyance,  17  C  217 
grantor  cannot  avail  himself  of  want  of 

actual  notice  to  lessee,  17  C  217 
-recording   of   deed   held  constructive  no- 
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representatives  of  deceased  lessor  allowing 
tenant  to  occupy  presumed  to  assent  to 
original  terms,  23  C  56 

quarry  must  be  worked  by  lessee  where  the 
rent  is  based  on  that  idea,  27  C  617 

surety  is  not  released  by  acceptance  of  order 
on  a  third  person,  36  C  539 

unless   tenant   is   thereby   released,   36   C 

539 

express  covenant  of  tenant  to  pay  rent  is  not 
discharged  by  collateral  matter,  36  C  539 

nor  by  anything  short  of  mutual  agree- 
ment, 36  C  539 

receipt  of  rent  from  subtenant  by  landlord 
is  not  necessarily  a  recognition  of  him  as 
his  own  tenant,  36  C  539 

to  recover  rent  as  incident  to  reversion,  ac- 
tion should  be  against  lessee,  39  C  155 

rent  passes  to  grantee  of  reversion  expectant 
on  termination  of  lease  for  years,  45  C  226 

notice  of  the  grant  to  tenant  entitles  grantee 
to  rent,  45  C  226 

covenant  of  one  and  his  heirs  to  pay  rent  does 

not   bind   heir  though   in  possession,   47   C 

366 
what  statement  of  consideration  is  sufficient  in 

suit  against  heirs  of  lessee,  for  rent,  47  C 

366 
subtenant   is   not   liable  to   lessor  on   lessee's 

covenant  to  pay  rent,  47  C  377 
contract   fixing  rent  in   October  for  a  whole 

year    from    preceding    April    is    same    as 

though  lease  had  been  made  in  April,  55  C 

114 
an  unqualified  refusal  to  continue  to  occupy 

is  a  waiver  of  landlord's  failure  to  repair 

within  reasonable  time,  55  C  530 

the  occupancy  or  nonoccupancy,  merely,  does 
not  affect  the  liability  for  rent,  55  C  545 

the  old  liability  of  payment  revives  after 

repairs  are  made,   55   C  529 
-landlord  may  lease  to  other  parties   and 


tice,  17  C  217 
assignee  of  lease  and  of  rent  and  reversionary 
interest  may  sue  for  rents  falling  due  after 
the  assignment,  21  C  281 


credit  rent  so  received  on  original  tenant's 
account,  55  C  530 

rent  not   apportionable.   73   C   107 

unless  lease  so  provides,  72  C  443 

premises  not  vacated,  though  tenant  stays 
merely  to  clean  up ;  liability  for  rent  where 
he  holds  over,  74  C  608 

provision  in  lease  to  city  that  no  rent  be  paid 
unless  city  appropriate  money  therefor  up- 
held, 75  C  495 

receipt  of  rent  by  assignee  of  reversion  as  at- 
tornment ;  effect  where  lease  is  defective, 
77  C  404 

recovery  of  rent ;  effect  of  nonpayment,  80  C 
453 

landlord  refusing  to  accept  surrender  of  prem- 
ises before  end  of  the  term  need  not  relet 
them  when  tenant  vacates  them ;  if  he  does, 
must  credit  the  rent,  82  C  413 
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rent  is  compensation  for  use  of  land ;  if  taxes 
are   part   of   the   rent,   payment   of   rent   is 
also  payment  of  taxes,  84  C  178 
grant  of  reversion  carries  rent  due  in  future, 
not   that  already  paid  even  though   in  ad- 
vance, 84  C  199 
guarantor   of   rent   recognizes   binding   provi- 
sions   of   the    lease ;    liability    of   guarantor 
measured   by   that   of   the   principal,   84   C 
420 
rent  as   incident  to  and  passing  with  rever- 
sion;  outstanding  lease  as  breach  of  cove- 
nant against  incumbrances  in  deed  of  rever- 
sion, 87  C  164 
guaranty  of  rent   runs  with  reversion,  89   C 

576 
purchaser  of  reversion  of  a  lease  can  enforce 
guarantv  to  pay  rent  in  his  own  name,  89  C 
577 
landlord  cannot  complain  of  delay  in  paying 
rent  if  it  is  due  to  his  own  fault,  90  C  492 
tender  of  rent  in  money  not  legal  tender,  up- 
held, 90  C  492 
landlord  must  give  notice  to  his  tenant  that 
he  will  no  longer  receive  receipted  bills  in 
payment  of  rent,  but  cash,  93  C  126 
interest  is  allowed  on  overdue  rent,  96  C  645 
reduction   in    rent   "if   city    should   go  no   li- 
cense"; Eighteenth  Amendment  held  equiv- 
alent to  such  vote,  98  C  750 
executors    held    entitled    to    recover    overdue 
rent  under  a  lease  made  by  them,  98  C  765 
although    executors    had    not    been    pre- 
viously   authorized    to    continue    decedent's 
business,  98  C  765 

and  lessee  had  agreed  to  buy  of  them  all 

ale  and  beer  used  in  his  retail  business,  98 
C  765 
whether  covenant  to  pay  rent  was  sev- 
erable from  that  to  buy  ale  and  beer, 
quaere,  98  C  765 
rent  falling  due  after  sale  of  land  belongs  to 
purchaser,  101  C  470 

hence  agreement  between  him  and  holder 

of  mortgage  to  whom  rents  had  been  pre- 
viously assigned  to  apply  on  the  mortgage, 
that  holder  continue  to  collect  and  apply 
them  does  not  concern  seller,  101  C  470 
lease  for  illegal  purpose  (sale  of  liquor)  void 
and  unenforceable;  no  rent  recoverable,  102 
C  346 
landlord  need  not  prove  tenant's  possession  in 

action  for  rent,   102  C  475 
commencement  of  action  for  rent  is  ratifica- 
tion of  lease  by  agent,   102  C  475 
where    landlord    does    not    accept    attempted 
rescission  by  tenant  and  sues   for   rent,   he 
can   recover   full   amount   without   proof  of 
inability  to  secure  another  tenant,  111  C  53 
notice  by  tenant  that  he   will   pay  no  more 

does  not  vary  relationship,  111   C  58 
where    lease    provided    monthly    rentals    pay- 
able on  tenth  of  succeeding  month,   agree- 
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ment  to  cancel  at  end  of  month  after 
which  there  were  to  be  no  further  rights 
and  liabilities  held  not  to  forbid  recovery 
of  rent  due  the  tenth  of  the  next  month, 
111  C  77 

whether  money  paid  on  signing  lease  was 
deposit  to  secure  rent  or  rent  in  advance 
depends  on  intent  as  shown  by  language 
in  light  of  surrounding  circumstances,  111 
C472 

sum  paid  as  "last  year's  rent  paid  in  ad- 
vance" held  latter,  111  C  466 

effect  of  attornment  is  to  establish  new  con- 
tractual relationship  and  create  new- 
privity  of  estate,  117  C  218 

it  does  not  pass  any  right  to  collect  rent 

in  arrears  at  the  time  it  was  made,  117  C 
218 
-notice   to   tenants   to   pay   rent   and   pay- 


ments by  them  as  affecting  attornment,  117 
C  218 

mortgagee  entering  into  possession  is  in 
privity  with  tenants  under  leases  made  be- 
fore the  mortgage  and  is  entitled  to  back 
rent,  117  C  218 

he  is   not   in  privity   with  tenants   under 

leases  made  after  the  mortgage  until  at- 
tornment and  is  not  entitled  to  back  rent. 
117  C  218 

provision  in  mortgage  giving  mortgagee  right 
to  enter  and  collect  rentals  on  default  con- 
strued, 117  C  218 

in  action  to  secure  specific  performance  of 
covenant  to  furnish  bond  for  payment  of 
rent,  that  plaintiff  attached  money  in  bank 
no  defense,  119  C  372 

where  lessee  abandons  premises  and  refuses 
to  pay  further  rent,  landlord  may  accept 
surrender  thereby  terminating  lease  and  ef- 
fecting rescission,  or  he  may  refuse  to  ac- 
cept surrender,  120  C  315 

in  latter  case  he  may  let  property  lie  idle 

and  collect  balance  of  rent  due,  or  lease 
it  to  others  and  recover  the  rent  due  less 
that  received  from  new  lessee,  120  C  315 
-whether    taking    possession    of    premises 


constitutes  rescission  of  contract  depends 
on  intent,  120  C  318 

— where  no  rescission,  action  is  one  to  re- 
cover rent  and  cannot  be  maintained  until 
rent  becomes  due,  120  C  318 

— where   there   is   rescission,    action   is   one 


for  damages  for  the  breach,  120  C  318 
-as    where     lessor     manifests     intent     by 


bringing  action  for  damages  for  breach  of 
contract,  120  C  318 

covenant  to  pay  rent  at  certain  fixed  periods 
is  in  nature  of  instalment  contract,  120  C 
320 

failure  to  pay  any  instalment  as  it  falls 

due  constitutes  partial  breach,  120  C  320 

but  when  such  partial  breach  is  accom- 
panied or  followed  by  repudiation  of  entire 


contract,  promisee  may  treat  it  as  total 
breach,  120  C  320 

and    has     immediate    action     to    recover 

damages  which  would  naturally  flow  from 
such  a  breach,  120  C  320 

this  recovery  is  independent  of  the  prin- 
ciples of  anticipatory  breach,  120  C  319 

where  one  occupying  land  in  belief  that  he 
is  true  owner  claims  recovery  for  enhance- 
ment of  its  value  by  improvements  he  has 
made,  owner  is  entitled  to  set  off  rental 
value  of  land,  120  C  528 

but   this    right    is    limited    to   time   after 

holding  of  occupant  became  adverse  and 
any  increase  of  rental  value  due  to  im- 
provements made  by  occupant  is  disregard- 
ed, 120  C  528 

in  absence  of  statutory  restrictions,  written 
lease  may  be  subsequently  modified  as  to 
amount  of  rent,  by  oral  agreement;  parol 
evidence  rule  not  violated,  120  C  568 

claim  that  agreement  violated  Statute  of 

Frauds  and  that  it  lacked  consideration 
met  by  fact  that  reduced  rent  was  paid  and 
accepted,  120  C  568 

lease  is  unilateral  agreement  with  no  de- 
pendency of  performance ;  repudiation  by 
tenant  or  its  receiver  would  not  give  land- 
lord an  immediate  cause  of  action  for  fu- 
ture rent,  123  C  72 

repudiation  of  lease  by  receiver  of  lessee  at 
time  when  no  rent  was  due  did  not  con- 
stitute anticipatory  breach,  123  C  74 

claim  for  total  breach  not  provable  in 
receivership,  though  where  rent  became 
due  there  was  present  partial  breach  ac- 
companied bv  repudiation  of  lease,  123  C 
74 

though    landlord    might    have   treated    it 

as  total  breach  in  action  against  tenant, 
123  C  74 

lessor    not    entitled    to    instalment,    since 

it  was  not  obligation  in  existence  at  date 
of  receiver's  appointment,  123  C  74 

clause  requiring  monthly  rent  of  12  per  cent 
of  gross  sales  or  $300,  whichever  was 
higher,  construed,   127  C  500 

§  15.  Defenses  to  Liability  for  Rent;  Evic- 
tion 

tenant  abandoning  tenement  during  his  term 
not  excused  from  payment  of  rent,  22  C 
425 

where  premises  are  untenantable  tenant  is 
liable  for  rent,  when,  42  C  28 

a  leased  room  is  a  "tenement"  within  statute, 

55  C  529 
notice  of  refusal  to  occupy  unless  repairs  are 

made  is  not  a  breach  of  contract,  55  C  529 
the    occupancy   or   nonoccupancy    merely, 

does  not  affect  the  liability  for  rent,  55  C 

545 
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the  old  liability  to  pay  rent  revives  aft- 
er repairs  are  made,  55  C  529 

an  unqualified  refusal  to  continue  to  occupy 
is  a  waiver  of  landlord's  failure  to  repair 
within  reasonable  time,  55  C  529 

landlord  may  lease  to  other  parties   and 

credit  rent  so  received  on  original  tenant's 
account,  55  C  529 

under  statute  landlord  must  use  all  reason- 
able diligence  in  repair  of  tenement,  55  C 
547 

provision  in  lease  that  premises  be  open  for 
repairs  by  lessor  does  not  imply  that  he 
will  make  all  necessary  repairs ;  oral  agree- 
ment to  that  effect  inadmissible,  64  C  556 

special  agreement  as  to  repairs  in  oral  lease 
with  definite  termination  upheld,  67   C  570 

want  of  title  in  lessor  when  lease  is  delivered 
no  defense  for  rent,  provided  title  is  ac- 
quired before  commencement  of  tenant's 
term,  84  C  420 

for  eviction  of  a  tenant,  elements  of  damage 
are  value  of  unexpired  lease,  mental  suf- 
fering, exposure,  loss  of  time,  expenses, 
value  of  household  effects  which  were 
seized  and  converted,  86  C  264 

payment  of  a  monthly  sum  for  enjoyment  of 
certain  mining  rights  not  rent  under  statute 
relieving  one  from  rent  if  premises  are 
rendered   uninhabitable,   92   C   519 

a  mining  property  is  not  a  tenement,  so  as 
to  excuse  payment  of  rent  if  buildings 
burned  down,  92  C  519 

sublessee  cannot  resist  payment  of  rent  to  his 
lessor  on  ground  that  owner  did  not  give 
written  consent  if  this  has  been  waived,  93 
C  534 

premises  rendered  untenantable  through  fire ; 
rights  and  duties  under  statute,   101   C  740 

statute  does  not  empower  lessee  to  col- 
lect cost  of  repair  from  landlord,  101  C 
740 

in  action  on  covenant  to  pay  rent  if  tenant 
wrongfully  prevented  from  taking  posses- 
sion this   is  matter   of   defense,    102   C  475 

in  action  by  landlord  to  recover  damages  for 
entire  term  of  repudiated  lease,  tenant  may 
plead  that  landlord  had  no  title  to  prem- 
ises, 102  C  562 

where  landlord  refuses  to  consent  to  act 
without  which  tenant  cannot  continue  to 
occupy  building,  there  is  a  constructive 
eviction,  109  C  164 

necessity   that   tenant   seek   permission   to 

make  changes,  109  C  164 
-refusal   of   permission   to   do   acts   neces- 


sary  to   comply   with    order   of   public    of- 
ficials as  to  exits,  109  C  164 

landlord  liable  in  illegal  eviction  for  differ- 
ence between  rental  value  of  unexpired 
term  of  lease  and  reserved  rent,  109  C 
164 
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lease  for  purpose  of  conducting  liquor  busi- 
ness did  not  become  illegal  after  prohibi- 
tion as  it  did  not  prevent  use  for  a  lawful 
purpose,  and  unpaid  rent  collectible,  110  C 
680 

alleged  false  representations  as  to  plans  of 
city  affecting  street  held  not  inducing 
cause  of  defendant's  leasing  store,  111  C  53 

and  not  defense  to  suit  for  rent,   111   C 

53 

liability  of  lessee  for  rent  under  New  York 
law  where  dispossessed  for  nonpayment  of 
rent,  111  C  697 

under  that  law  lessee  cannot  claim  con- 
structive dispossession  where  he  continued 
in  possession  and  was  sued  for  rent,  111  C 
697 

lessee  dispossessed  is  liable  for  rent  then 

due,  including  that  payable  on  first  day  of 
month  in  advance,  111  C  699 

when  sued  for  rent,  burden  is  on  tenant  to 
prove  constructive  eviction,  111  C  699 

where  building  destroyed  lessee  freed  of  ob- 
ligation to  pay  rent  and  lessor  not  obliged 
to  rebuild,  114  C  297 

substantial  restoration  of  leased  tenement 
obliges  tenant  to  resume  payment  of  rent 
and  entitles  him  to  again  occupy  it,  114  C 
297 

where  lessor  is  under  duty  to  heat  premises, 
a  failure  to  do  so,  rendering  them  unin- 
habitable, constitutes  a  constructive  evic- 
tion and  prevents  recovery  of  rent,  115  C 
243 

where  lease  required  landlord  to  use  due 

care  to  furnish  heat  and  he  failed  to  do 
this  and  also  to  maintain  the  temperature 
required  by  statute,  there  was  constructive 
eviction,  115  C  243 

when  such  eviction  occurs,  115  C  248 

tenant  does  not  waive  rights  by  remain- 
ing   after    failure    of    landlord    where    this 
continued  up  to  time  of  vacating  premises, 
115  C  243 
-where   landlord   promises   to   remedy  sit- 


uation tenant  may  stay  for  reasonable  time, 
115   C  243 

statute  imposes  duty  to  provide  fire  escapes, 
where  required,  upon  owner  of  such  build- 
ing, 115  C  439 

constructive  eviction  arises  where  landlord, 
while  not  actually  depriving  tenant  of  pos- 
session, has  done  or  suffered  some  act  by 
which  premises  rendered  untenantable,  118 
C  119 

situation    of    parties,    character    and    use 

of    premises,    and    nature    and    extent    by 
which   tenant's   use   is   interfered   with,  de- 
terminative  of   when   tenement   became   un- 
tenantable, 118  C  119 
-where    only    water    supply    was    surface 


longed  drought,  held  no  constructive  evic- 
tion, 118  C  119 
-and   premises   not   rendered   untenantable 


under  statute,  118  C  123 

rights  and  obligations  of  tenant  when  prem- 
ises become  untenantable,  119  C  372 

under   present   statute   while  tenant's   ob- 
ligation   to    pay    rent    is    suspended    he   no 
longer  has  option  to  terminate  lease,  119  C 
372 
-lessor  may  so  deal  with  premises,  with- 


in reasonable  time,  as  to  make  lease  again 
effective,  119  C  372 

— and  where  tenant  notified  landlord  that 
the  building  would  remain  unoccupied  in- 
definitely, he  is  not  in  position  to  advance 
claims  based  upon  latter's  failure  to  repair 
broken  windows  within  reasonable  time, 
119  C  372 
-purpose  of   statute  to  mitigate  harshness 


of  common-law  rule  binding  tenant  to  pay 
rent  though  leased  premises  become  unfit 
for  occupancy,  119  C  376 
— and  where  tenant  uses  building  only  to 
store  furniture,  broken  window  panes  do 
not  make  it  unfit  for  such  occupancy,  119 
C  372 
-situation   of   parties,   character   of   prem- 


ises, nature  and  extent  of  tenant's  use,  de- 
terminative of  question,  119  C  372 
constructive    eviction    not    established    unless 
tenant  vacates  premises  on  account  of  acts 
of  landlord  relied  on,   119  C  379 

obligation  of  lessee  to  pay  rent  a  contingent 
one,  made  absolute  only  by  use  and  enjoy- 
ment of  property,  120  C  265 

upon    deprivation    of    this    right    by    un- 
avoidable   accident    or    other    contingency, 
liability  for  rent  extends  only  to  that  time, 
120  C  265 
-result    independent   of   periods    fixed    for 


actual  payment,  and  an  absence  of  any 
stipulated  period,  rent  not  payable  until 
lessee  has  enjoyed  possession  for  full  term 
of  lease,  120  C  265 

C  leased  premises  to  T  Company  for  year, 
rent  payable  monthly  in  advance ;  Novem- 
ber 27th  G  served  garnishment  on  T  Com- 
pany; December  17th  C  assigned  future 
rents  to  X;  held  rent  due  December  1st 
not  held  by  G's  garnishment,  and  rents  due 
thereafter  belong  to  X,  120  C  265 

no  recovery  for  rent  if  tenement  house  is 
occupied  without  issuance  from  building 
inspector  of  certificate  that  building  con- 
forms with  requirements,  121  C  454 

and  card  inspector  kept  as  office  record 

could  not  be  regarded  as  constituting  cer- 
tificate or  its  filing  in  his  office  "the  is- 
suance of  a  certificate,"  121   C  454 

language  of  statute  and  purpose  preclude 


well   and  there  was   shortage  but  no  com- 
plete  failure  of  water  supply,  due  to  pro- 

1296 


interpretation    that   prescribed    disability   to 
recover    rent    applies    only    to    owner    who 


constructed  house,  not  to  subsequent  own- 
ers or  lessees,  121  C  454 
-disablement  from  recovery  of  rent  not  a 


"fine"  or  excessive  within  Constitution,  121 
C  454 
nor    does    act    involve    distinction    trans- 
gressing   Fourteenth    Amendment,     121     C 
454 

§  16.  Buildings,  Fixtures  and  Emblements 

tenant  for  years  has  no  property  in  trees 
felled  by  another,  7  C  232 

mortgagee  has  no  right  to  emblements  un- 
less he  goes  into  possession,  9  C  217 

when  severed  by  mortgagor  emblements  be- 
came his  absolutely,  9  C  225,  10  C  244 

tenant  for  years  may,  during  term,  remove 
a  building  erected  by  him ;  but  not  after- 
wards,  16  C  322 

right  of  tenant  under  unrestricted  lease  to 
cut  timber,  27  C  617 

building  erected  on  leased  land  belongs  to 
landlord,  when,  41  C  472 

declarations  of  tenant  at  time  of  building 

admissible  against  his  vendee,  41   C  472 

building  erected  on  land  leased  for  sixty 
years  belongs  to  lessees,  51   C  259 

especially  where  lease  provides  that  les- 
sor shall  buy  building  at  termination  of 
lease,  51  C  259 

lessee  of  life  tenant  has  right  to  crops  sown 
during  lessor's  life,  56  C  374 

belief  of  lessee  that  life  tenant  would  not 

live  till  harvest  time,  of  no  consequence,  56 
C  374 

executor  of  life  tenant  has  right  to  crops 
sown  during  life  of  latter,  56  C  374 

right  to  emblements  does  not  depend  on  good 
husbandry,  56  C  374 

one  promising  to  give  land  to  tenant  making 
improvements  must  pay  for  improvements, 
when,  60  C  52 

a  tenant  under  a  lease  must  remove  fixtures 
during  term,  if  at  all,  in  absence  of  special 
agreement,  62  C  542 

or  at  farthest  during  possession  under  a 

right  to  consider  himself  a  tenant,  62  C 
542 

a  tenancy  under  a  lease  terminated  by  sum- 
mary process  for  nonpayment  of  rent  is 
within  the  general  rule  de  removal  of  fix- 
tures, 62  C  542 

but  tenant  may  save   rights  by  payment 

of  rent,  62  C  542 
-an    attaching    creditor    has    same    equity, 


62  C  542 

a  formal  voluntary  surrender  by  tenant  does 
not  affect  right  of  third  parties  to  fixtures 
acquired   previously,   62   C   550 

tenant    who   erected    small    building   on    land 
held  to  have  implied  title,  86  C  536 
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one  who  holds  title  so  acquired  held  not 

to  lose  it  by  failure  to  remove  within  rea- 
sonable time,  86  C  536 

when  a  tenant  or  his  trustee  in  bankruptcy 
can  remove  fixtures,  87  C  129 

tenant  who  puts  up  building  on  another's 
land  has  an  insurable  interest,  92  C  1 

lessee  of  farm  and  livestock  becomes  owner 
of  progeny  or  offspring  born  during  term, 
97  C  190 

if  tenant  has  option  to  purchase  or  if  he  is 
to  be  reimbursed  for  improvements  his 
rights  can  only  be  determined  in  an  ap- 
propriate  action,    102   C   438 

where  record  does  not  show  manure  to  have 
been  made  from  products  raised  on  farm, 
tenant's  claim  to  remove  it  was  not  justi- 
fied, 102  C  640 

where  tenant  installed  trade  fixtures  in  gas 
station  and  quit  possession  when  lease  ter- 
minated without  removing  them,  there  was 
no  conversion  in  the  absence  of  a  demand 
for  them,  125  C  651 

§  17.  Estoppel  to  Deny  Landlord's  Title 

when    tenant    not    estopped    to    deny    title    in 

action  for  rent,  4  C  238 
tenant  estopped  to  set  up  subsisting  lease  to 

third  person,  26  C  264 

tenant  estopped  to  deny  landlord's  title,  33  C 
155 

aliter,  of  tenant  holding  over,  2  R  373 

possession  by  tenant  is  the  possession  of  the 
landlord,  48  C  22 

estoppel  of  tenant  to  deny  landlord's  title; 
continuance  after  expiration  of  term,  79  C 
493,  81  C  702,  84  C  425 

to  deny  terms  of  lease,  though  ignorant 

of  them  when  he  signed  lease,  80  C  26 

tenant  must  surrender  possession  in  fact  to 
question  landlord's  title,  81   C  702 

tenant  cannot  set  up  adverse  title  to  landlord 
on  written  disclaimer  of  possession  until 
time  for  getting  adverse  title  has  expired, 
81  C  702 

a  tenant  who  takes  a  lease  by  false  represen- 
tations of  landlord  is  not  estopped,  81  C 
702 

if  one  releases  claim  to  land  and  accepts 
lease,  he  is  estopped  to  claim  title,  83  C  386 

estoppel  to  denv  landlord's  title  binds  guaran- 
tor, 84  C  425 

tenant  estopped  to  deny  landlord's  title  only 
so  long  as  he  retains  possession,  102  C  562 

§  18.  Renewal     and     Extension;     Holding 
Over 

tenant  under  a  lease  for  one  year  holding  over 
responsible  for  another  term  on  same  con- 
ditions, 9  C  334 

covenant  to  renew;  lessee  must  elect  before 
term  expires,  34  C  512 
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holding  over  as  operating  to  renew  lease,  66 
C  453 

effect  of  holding  over  after  tenancy  for  one 
month,  74  C  607 

in  lease  for  one  month  damages  for  breach  of 
duty  to  repair  confined  to  that  month  unless 
renewal  of  original  agreement  for  subse- 
quent months  shown,  74  C  710 

option  to  renew  lease  will  not  protect  hold- 
ing over,  75  C  1S3 

aereement  giving  option  to  renew,  not  a  lease, 
\:  C  183 

lease  providing  for  renewal  and  holding  over 
construed,    79    C    100 

oral  lease  for  term  of  years  with  annual  rent- 
al ;  effect  of  possession  and  holding  over : 
effect  of  statute  as  to  holding  over,  80  C 
453.  91   C  152 

holding  over  after  express  lease  for  month, 
or  indefinite  tenancy  with  annual  rental,  80 
C  504 

construction  of  option  to  renew  "at  expira- 
tion of  this  lease."  provided  notice  of  in- 
tention is  given  six  months  before  expira- 
tion of  lease,  81   C  463 

unequivocal  acceptance  of  offer  of  renewal 

before  expiration  of  lease  binds  lessee,  81  C 
463 

lease  given  in  pursuance  of  renewal  clause 
is  new  lease.  81  C  706 

holding  over  under  new  void  lease :  tenancy 
not  created  by  the  lease,  although  it  may 
be  one  law  will  imply,  86  C  32 

meaning  of  renewal  clause,  86  C  216 

holding  over  held  to  make  lease  from  month 
to  month,  not  from  vear  to  year,  94  C 
452 

clause  giving  privilege  of  renewal  sufficiently 
certain  to  be  enforced,  95  C  267 

it  means  renewal  for  the  same  time  and 

on  the  same  terms  except  the  privilege  of 
renewal,  95  C  267 

renewal  must  be  sought  before  expiration  of 
original  lease ;  if  refused,  action  lies  at 
once,  95  C  267,  454 

clause  for  renewal  runs  with  the  land ;  en- 
forceable against  purchaser  of  reversion 
though  he  takes  by  administrator's  deed,  95 
C  267 

notice  of  desire  to  renew  lease  must  be  writ- 
ten or  oral ;  cannot  be  implied ;  require- 
ments may  be  waived,  95  C  445 

covenant  to  renew  on  notice,  and  agreement 
to  extend  lease  distinguished,  95  C  445.  454 

finding  that  two  written  notices  were  the  only 
ones  given  disproves  implied  notice,  95  C 
445 

written  notice  to  renew  lease  may  not  be  es- 
sential, 95   C  454 

option  to  renew  lease  not  an  extension  of 
the  lease,  95  C  454 
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an  option  to  lease  on  same  terms  for  a  fur- 
ther term  is  a  covenant  to  renew  on  notice, 
95  C  454 

holding  over  without  consent  is  not  a  renewal, 
95  C  454 

renewed  or  extended  lease  must  be  the  same 
as  the  original,  96  C  403 

hence,  if  original  lease  is  to  two  jointly. 

both  must  join  in  notice  of  renewal  or  ex- 
tension, 96   C  403 

waiver  of  notice  to  renew  lease  held  to  ap- 
ply only  to  time  of  giving  notice,  not  as  to 
necessity  of  notice,  96  C  403 

requirement  of  thirty-  days'  notice  to  secure 
renewal  a  condition  precedent.  97  C  619 

power  of  equitv  to  relieve  against  failure, 

97  C  619 

mere  statement  by  assignee  of  lessor  that  he 
knew  terms  of  lease,  not  a  waiver  of  its 
terms  requiring  notice  to  secure  renewal. 
97  C  619 

covenant  of  renewal  differs  from  privilege  of 
extension,  98  C  166 

former    effective    only    with    new    lease : 

latter  requires  no  new  writing.  98  C  166 
-construction  of  clause  depends  on  inten- 


tion of  parties.  98  C  166 
-use  of  "renewal"  does  not  necessarily  call 


for  a  new  lease  if  entire  writing  be  other- 
wise, 98  C  166 

lessee  with  right  to  renew,  must  give  notice 
of  his  desire  to  do  so  before  end  of  term, 
9S  C  166 

refusal  of  lessor  to  comply,  inferred  from 

failure  to  act  in  reasonable  time,  9S  C  166 
-or  from  his  conveyance  of  the  premises. 


rendering  compliance  impossible.  98  C  166 
-whether   purchasers   of  premises   also   li- 


able for  lessor's  breach,  quaere,  98  C  166 

lessee's  remedies  where  lessor  refuses  to  re- 
new lease ;  specific  performance  and  dam- 
ages. 98  C  166 

measure   of   damages    recoverable,    98    C 

166 

acquiescence    in    lessor's    statement    that 

no  new  lease  was  necessary,  not  a  waiver. 
98  C  166 

when  equity  will  relieve  against  failure  to 
fulfil  condition  precedent  to  renewal  in 
lease,  107  C  459 

option  to  renew  not  like  option  to  pur- 
chase real  estate,  but  integral  part  of  lease, 
107  C  459 

if   strict    application   of   provision   would 

create  inequitable  forfeiture,  equity  will  re- 
lieve, 107  C  459 
-where  notice  of   desire   for  renewal   was 


three  days  late,  and  failure  to  renew,  due 
to  mere  forgetfulness.  would  result  in  se- 
rious loss  to  lessees,  court  ordered  injunc- 
tion compelling  renewal.  107  C  459 
where  lease  permitted  subletting  to  any  cor- 
poration lessees  might  organize,  that,  after 
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organizing  a  corporation,  they  immediately 
sold  all  but  two  shares  to  a  third  party 
held  not  such  a  violation  as  would  debar 
equitable  relief  to  compel  renewal,  107  C 
459 
-so  permitting  third  party  to  occupy  small 


portion  of  store  for  temporary  purpose 
where  lessors  did  not  complain  and  con- 
tinued to  accept  rent,  107  C  459 
— so  where  in  fact  they  waived  the  viola- 
tion by  a  letter  warning  against  future 
transgressions,  107  C  459 
-that  lessees  had  left  building  exposed  to 


elements   after    fire   no   defense   where   fire 
rendered  it  untenantable,  107  C  459 
— this    claim    waived    by    lessors    accepting 
rent  after   reoccupancy  of  premises,   107  C 
459 
-defense   to   action   to  compel   renewal   of 


lease,  that  plaintiff  had  violated  its  cove- 
nants requires   special  pleading,   107  C  459 

meaning  of  term  "renewal"  in  option  in  lease 
may  be  controlled  by  intention  of  parties 
as  shown  by  entire  lease  and  practical  con- 
struction of  parties,  111  C  700 

extension  of  time  under  provision  of  lease 
does  not  require  new  lease,  111  C  700 

sometimes    held    stipulation     of    renewal 

does,  111  C  700 

but  use  of  word  "renewal"  not  conclusive 


as  to   whether   that   or  extension   intended, 
111   C  700 
-where  under  such  stipulation  lessee  gave 


notice  of  election  to  renew,  and  offered  to 
execute  new  lease  if  desired,  but  lessor  did 
not  demand  this  and  both  parties  treated 
lease  as  continuing,  stipulation  was  re- 
garded as  one  for  extension,  111  C  700 
-extension  on  same  terms   and   conditions 


carried  option  to  purchase,  111  C  700 
— lessor,  by  leading  lessee  to  rely  upon  that 
construction  is  estopped,  111  C  700 
-bona  fides  of  purchasers  from  lessors  and 


notice  to  them  sufficient  to  charge  them  with 
liability  under  option  to  sell,  become  rele- 
vant facts,  111   C  700 

whether  clause  is  covenant  of  renewal  or 
agreement  for  extension  depends  upon  in- 
tention, 114  C  283 

word    "renewal"   imports   giving   of   new 

lease  but  on  entire  contract  intent  may  be 
to  provide  for  extension,  114  C  283 
-notice    by    tenant    before    termination    of 


lease  of  desire  for  extension  held  sufficient, 

114  C  283 
at  common  law  if  a  tenant  for  a  year  or  term 

of  years  holds  over  the  term,  the  landlord 

may    at   his    option   hold    him    for    another 

year,  115  C  286 
tenant's  liability  quasi-contractual,  115  C 

289 
under  our  statute  tenancy  from  year  to  year 

is  no  longer  created  by  holding  over;  can 
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be  established  only  by  an  agreement  of  the 
parties,  115  C  286 

payment  of  rent  after  holding  over  not  nec- 
essarily recognition  of  a  tenancy  for  a  year, 
115  C  286 

defendant  held  over  for  three  months  and 
paid  rent  but  declined  to  sign  new  lease 
for  year ;  held  an  agreement  on  his  part 
to  become  tenant  for  year  could  not  be 
found,  115  C  286 

under  covenant  for  renewal,  as  distinguished 
from  one  for  extension,  new  lease  or  some 
affirmative  act  creating  additional  term 
required,  116  C  86 

question    of    which    exists    controlled    by 

intention  of  parties,   116  C  86 
-privilege    may   be   construed   as    one    for 


extension  though  word   "renewal"   is   used, 
116  C  86 

where  lessee  is  granted  privilege  of  extension 
and  no  notice  to  lessor  is  required,  a  mere 
holding  over  constitutes  exercise  of  op- 
tion, 116  C  86 

where   notice   is   required   such   notice   is 

condition  precedent  to  taking  effect  of  ex- 
tended term,  116  C  86 
-requirement  of  notice  may  be  waived  by 


lessor  and  under  certain  circumstances  ac- 
ceptance of  increased  rent  is  waiver,  116  C 
86 

— fact  that  tenant  held  over  and  paid   in- 
creased rent  did  not  operate  to  renew  lease, 
116  C  86 
-nor  writing  by  landlord  extending  it  for 


a  fixed  period  of  months,  116  C  86 
-and   in   further   holding  over   after   fixed 


period  tenant  was  one  from  month  to 
month,  116  C  86 

mere  holding  over  with  consent  of  landlord 
is  not  evidence  of  agreement  for  further 
lease  under  statute,  116  C  86 

whether  provision  operates  as  option  for  re- 
newal or  extension  is  matter  of  intention ; 
use  of  word  "renewal"  not  conclusive,  118  C 
86 

where  a  renewal,  lease  is  requisite,  where 

an  extension,  upon  performance  of  stipu- 
lated acts,  lease  continues,  118  C  86 

and  where  lease  provided  that  notification 


to  lessor  "shall  in  itself  operate  as  a  re- 
newal of  this  lease"  held  it  was  option  for 
an  extension,   118  C  86 

— assignment  of  lease  carried  privilege,  118 
C86 


and  extension  brought  about  continuance 

of  original  lessee's  liability  for  rent  for  ad- 
ditional term,  118  C  86 

before  statute  of  1866  if  tenant  held  over  after 
expiration  of  fixed  tenancy  of  a  year,  he  was 
responsible  for  another  year  on  same  terms, 
119  C  428 

but  this  was  at  option  of  landlord,  who 

could  acquiesce  or  refuse,  119  C  432 
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— if  he  received  rent  or  otherwise  indicated 
acquiescence,  tenancy  from  year  to  year  re- 
sulted,  119  C  432 
-statute   abrogated   this   rule,  and  year  to 


year  tenancy  could  then  only  be  established 
by  proof  of  agreement,  119  C  428 

tenant  before  expiration  of  written  lease  ten- 
dered new  lease ;  landlord  proposed  reser- 
vation to  him  of  right  to  build  stairway  and 
offered  to  carry  tenant  on  year  to  year  basis 
in  event  they  did  not  come  to  agreement  as 
to  stairway ;  tenant  said  nothing  but  con- 
tinued to  occupy  and  pay  same  monthly 
rent ;  held 

offer  of  landlord  was  ambiguous  and  un- 
certain and  there  was  no  meeting  of  minds 
when  holding  over  began,  119  C  428 

1 this  conclusion  strengthened  by  subsequent 

negotiations    of    parties    for    leasing    other 
property,  119  C  428 
-facts  bring  case  within  statute  and  hold- 


ing over  was  from  month  to  month,  119  C 
428 

whether  clause  is  covenant  of  renewal  or 
agreement  for  extension  depends  upon  in- 
tention of  parties ;  instrument  as  whole  must 
be  considered,  122  C  317 

in     absence     of     practical     construction, 

question    must    be     determined     solely    by 
agreement  itself,  122  C  319 
-though   word   "renewal"   is   used,   this  of 


itself  not  necessarily  determinative,  122  C 
319 

— provision  giving  lessee  "privilege  of  re- 
newing" for  years  1936  and  1937  at  same 
rental,  where  lease  was  not  under  seal,  place 
of  execution  not  stated,  premises  not  de- 
scribed in  detail,  held  agreement  for  exten- 
sion not  covenant  for  renewal,  122  C  317 

— and  no  notice  to  lessor  or  other  act  re- 


quired as  condition  of  exercise  of  privilege, 
122  C  317 
— mere  holding  over  sufficient,  122  C  317 


month  to  month  tenancy  may  be  renewed 
where,  in  addition  to  holding  over,  there  is 
acquiescence  by  landlord  in  continuance  of 
lease,  128  C  497 

sixty-day  notice  of  intent  to  renew  lease  held 
sufficient,  though  lease  called  for  ninety-day 
notice,  where  lessor  was  not  injured,  lessees 
had  lost  copy  of  lease  through  no  fault  of 
their  own,  and  moving  would  be  inconven- 
ient and  costly,    128  C  620 

§  19.  Assignment  and  Subletting 

holding  parol  lease  from  owner  by  consent  of 

lessee,    is    no    defense    against    assignee    of 

lessee  without  notice,  26  C  159 
receipt  of  rent  from  subtenant  by  landlord  is 

not  necessarily  a  recognition  of  his  tenancy, 

36  C  539 
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permission  to  assign,  assignment  and  as- 
sumption in  writing,  held  good  between 
parties,  47  C  26 

invalid  transfer  by  bankrupt's  assignee  is  of 
no  avail  to  transferee  when,  47  C  26 

sublease  of  portion  of  premises  with  provision 
for  payment  of  rent  to  original  lessor  con- 
strued, 72  C  439 

where  lessor  has  continued  to  look  to  lessee 
for  rent,  he  cannot  recover  of  lessee's  as- 
signee, 73  C  157 

substantial  alteration  in  terms  is  necessary  to 
discharge  guarantor  of  rent ;  sublease  omit- 
ting restrictions  but  leaving  original  lessee 
liable  for  rent  is  not  such  alteration,  89  C 
576 

lessee  who  waives  his  lessor's  compliance 
with  promise  to  get  permission  from  owner 
to  sublet,  cannot  defend  on  ground  that 
promise  was  not  obtained,  93   C  534 

stipulation  that  premises  should  be  used  only 
as  liquor  saloon  is  not  vitiated  by  sublease 
for  other  purpose  unless  actually  so  used, 
95  C  69 

covenant  against  subletting  is  violated  if 
lessee  lets  another  occupy  part  of  premises 
on  monthly  payments,  95  C  576 

promise  of  owner  to  lessee  not  to  terminate 
until  sublease  expired  by  its  terms  gives 
sublessee  no  right  to  renewal  provided  in 
original  lease,  but  prevents  termination  of 
sublease  until  that  time,  95  C  678 

where  original  lease  provides  for  forfeiture, 
sublease  can  be  terminated  only  by  valid 
exercise  of  the  right,  95  C  678 

provision  that  assignment  of  sublease  is  for- 
bidden if  lessor  was  willing  to  accept  sur- 
render construed,  105  C  488 

lessee  has  privilege  to  assign  or  sublet  unless 
lease  provides  otherwise,  105  C  488 

lease  permitted  subletting^  to  corporation  or- 
ganized by  lessees ;  held  sublease  to  corpo- 
ration which  they  organized  but  stock  of 
which  they  sold,  not  a  violation,  107  C  459 

occupancy  of  space  by  third  party  without 
lessee's  knowledge  is  not  a  violation  of  pro- 
vision against  subletting,  107  C  459 

effect  of  provision  in  lease  that  lessee  would 
pay  all  taxes  assessed  against  lessor,  par- 
ticularly as  regards  assignee  of  sublease,  107 
C  697 

real  estate  not  taxable  against  sublessee  for 
sixty-four  years  of  ninety-nine-year  lease, 
108  C  246 

though  lease  provides  lessee  shall  pay  tax- 
es, 108  C  246 

mere  permitting  small  company  in  which  les- 
sees were  interested  to  occupy  premises  with 
them  is  a  license  and  not  a  subletting  in 
violation  of  covenant  against,   110  C  507 

if  lease  specifies  no  use  to  which  premises 

are  to  be  put,  no  basis  for  finding  of  viola- 


tion  of  covenant  against  any  use  other  than 
that  specified,  110  C  507 

— lessor  cannot  take  advantage  of  sublet- 
ting to  himself  to  avoid  lease,  110  C  507 

— whether    there    was    subletting    issue    of 


fact  with  burden  on  lessor  asserting  it,  110 
C  513 
-covenant  to  be  strictly  construed  against 


lessor,  110  C  513 

assignment  of  lease  carried  privilege  of  ex- 
tension ;  by  its  exercise  original  lessee  be- 
came liable  for  rent  for  additional  term,  118 
C86 

assignment  of  lease  ordinarily  does  not  release 
lessee  of  covenant  to  pay  rent,  though  les- 
sor thereafter  collects  from  assignee,  118 
C  86 

though    relation   of   surety   and    principal 

exists  between  lessee  and  assignee,  as  to 
lessor  lessee  is  principal  debtor,   118  C  86 

and  latter  not  released  by  lessor's  agree- 


ment with  assignee  to  reduce  rent  or  post- 
pone a  few  days  date  it  is  payable,  118  C  86 
-but  where  lessor  recognizes  assignee  with 


latter's   consent   as   immediate   tenant,   i.   e. 
where  there  is  novation,  lessee  is  released, 
118  C  86 
-this   may  be  by  operation  of  law  or  by 


agreement  express  or  implied ;  question  of 
intent  is  for  trier,  118  C  86 

plaintiff  took  assignment  of  long-term  lease 
to  part  of  large  tract,  subdivided  it  and 
leased  to  various  persons ;  main  lease  ter- 
minated by  summary  process  and  new  com- 
pany formed  by  sublessees  of  this  tract  and 
others  which  obtained  new  lease  and  then 
sublet  to  sublessees  who  subscribed  to 
stock ;  held  only  purpose  of  company  was 
to  secure  new  leases  for  sublessees,  and  no 
trust  obligation  to  protect  reversionary  in- 
terest of  plaintiff  in  his  subleases,  120  C  129 

judgment  of  summary  process  terminated  all 
subleases  and  assignments  and  other  inter- 
ests based  upon  or  acquired  under  lease 
and  with  giving  of  new  lease  by  lessor 
amounted  to  re-entry  and  eviction  of  all 
tenants  thereunder,   120  C  129 

assignment  of  lease  stating  that  interest  con- 
veyed was  a  leasehold  interest  construed  as 
not  intending  leasehold  to  run  absolutely 
for  remaining  period  of  lease  but  as  convey- 
ing interest  in  land  which  assignor  had, 
123  C  137 

hence   assignor   not   entitled   to   damages 

where  leasehold  terminated  by  breach  of 
covenant  in  conveyance  from  which  it  was 
derived,  123  C  137 

conclusion  that  there  was  no  assignment  of 
lease  or  of  the  deposit  thereunder  and  that 
lessor  did  not  accept  plaintiff  as  tenant, 
sustained,  127  C  302 

§  20.  Termination 
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§  21.  In   General;   Forfeiture 

lease  to  minister  for  life  for  benefit  of  min- 
istry terminates  at  death  of  lessee,  3  C  35 

though  consideration  move  from  the  so- 
ciety, 3  C  35 

surrender  presumed  from  acceptance  of  key 
by  landlord,  9  C  339 

but    not    presumed    from    occupation    by 

stranger  without  lessor's  knowledge,  9  C 
339 

character  of  re-entry  required  to  revest  pos- 
session in  landlord,  14  C  255 

possession  begun  by  tenancy  cannot  be  termi- 
nated by  force,  though  tenancy  be  under 
void  parol  lease,  23  C  304 

breach  of  condition  is  no  termination  of  lease 

unless  so  expressed,  34  C  526 
"that  lessee  only  for  herself  shall  occupy  as 

residence,"  is  not  violated  by  marriage  and 

occupation  of  husband  and  children,  38  C  78 
covenant   to   insure ;    lessee   is   not   bound   to 

renew    policy   taken    out   by   lessor   on   his 

interest  merely,  39  C  333 
refusal    to    pay    such    renewal   premiums 

held  no  breach,  39  C  333 

provisions    in    lease   construed   if  possible   to 

prevent  forfeiture,  47  C  366 
landlord    cannot    enter    peaceably    and    then 

hold  by  force,  52  C  12 

forcible  entry  distinguished,  52  C  16 

held  under   circumstances   not   to   entitle 

tenant  to  exemplary  damages,  52  C  12 
surrender   and    acceptance    usually    constitute 

rescission  of  lease,  55  C  529 
but  the  acceptance  may  be  qualified  and 

tenant  still  continue  liable,   55  C   529 
-the  intent  of  the  parties  controls  the  ques- 


tion of  rescission,  55  C  529 

assignee  of  reversioner  succeeds  to  assignor's 
remedy  for  forfeiture,  70  C  348 

custom  that  leases  of  the  kind  in  question  end 
at  certain  time  cannot  be  shown  by  lessee 
who  conceals  lease,  79  C  18 

lease  of  rooms  to  minor  student;  immoral 
acts  of  lessor  as  breach  of  covenant ;  plead- 
ing and  evidence,  79  C  243 

answer  setting  up  defense  of  possession  un- 
der void  lease  is  demurrable;  under  an  im- 
plied lease  is  not,  86  C  32 

tenancy  at  will,  how  terminated :  transfer  of 
title  to  land  by  descent,  86  C  536 

necessity  of  surrender  of  premises  to  repudi- 
ate a  lease,  87  C  400 

lessor's  persistent  neglect  to  perform  his  cove- 
nants gives  lessee  right  to  end  contract  and 
recover  damages,  87  C  400 

lessee's  bringing  suit  rescinds  contract,  87  C 
400 

where  one  takes  reversion  subject  to  lease,  he 
is  proper  party  in  action  by  lessee  for  can- 
cellation of  lease,  87  C  401 

abandonment  or  surrender  by  acts,  90  C  559 
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notice  as   actually  given   held  not  to  comply 
h  an  agreement  to  give  a  notice  of  "six 

months  more  or  less,"  91   C  153 
enforcement  of  forfeiture  is  not  in  itself  basis 

for  equitable  relief,  92  C  144 

holding  over  after  ten-year  lease  creates  lease 
from  year  to  year  on  same  terms  as  lease, 
but  does  not  require  for  its  termination  no- 
tice before  expiration  of  any  year.  95  C  454 

rather,  unless  there  was  an  express  or  im- 
plied renewal,  either  party  might  at  expi- 
ration of  year  at  once  terminate  it,  95  C  454 

voluntary  surrender  by  lessee  will  not  affect 
authorized  sublease.  95  C  678 

but  its  termination  by  the  lessor,  in  the 

exercise  of  an  option  given  him.  will  end 
a  sublease  made  subject  to  terms  of  original 
lease.  95  C  678 

where  lessee  surrendered  lease  prior  to  ex- 
piration of  four  months*  period  required  for 
notice,  held  not  a  voluntarv  surrender.  95 
C  678 

vested  estate  will  not  be  forfeited  by  breach  of 
condition  the  performance  of  which  has  be- 
come unlawful.  96  C  182 

and  this  applies  equally  to  mutual  cove- 
nants, 96  C  182 

but   not   where   contingency   is    expressly 

provided  for,  96  C  182 

provision  that  premises  were  to  be  used 

only  as  a  saloon,  and  that,  if  city-  went  "no 
license"  or,  for  any  reason  other  than  un- 
suitability  of  the  applicant,  a  license  was 
refused  to  the  premises,  lessee  had  option 
to  avoid  lease,  held  option  constituted  pro- 
vision applicable  to  situation  created  by 
Eighteenth  Amendment,  96  C  182 

the    lessee    having    attempted    to    assign 

lease  for  a  shoe  store,  had  failed  to  exer- 
cise option,  96  C  182 

and   lessors  entitled   to   enter  for  breach 

of  provision  as  to  use  of  premises,  96  C  182 

tenancv  at  will  terminated  bv  notice  to  quit. 
102  C  640 

breach  of  covenant  renders  lease  voidable  at 
landlord's  option,  not  void  even  though  it 
so  provides,  103  C  497 

construction  of  lease  leading  to  forfeiture  or 

to   restriction   upon   privilege   to  assign   or 

sublet,  to  be  avoided.  105  C  488 
when   equity   will    relieve    against    forfeiture : 

short   delay   in   giving  notice  of  desire  for 

renewal   does  not   result   in   forfeiture   if   it 

would    cause   unconscionable   hardship.    107 

C  459 
provision  terminating  lease  if  any  repairs  to 

building  are  made  which  add  to  its  strength 

construed.  Ill  C  422 
failure  to  object  to  such  repairs  made  in 

absence  of  landlord,  not  ground  of  laches. 

Ill  C  422 
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on  termination  of  lease  by  default  of  lessee, 

he  can  recover  deposit  made  as  security  for 

rental,  less  rent  due,  111  C  466 
but  not  rent  paid  in  advance  on  making 

of  lease  for  last  vear,  which  vests  in  lessor, 

111  C  466 
-provision  acknowledging  receipt  of  money 


"to  be  applied  on  last  year's  payment,"  not 
a  deposit  for  security,  111  C  466 
-question  is  one  of  intent  of  parties,  111  C 


466 

rights  as  between  lessor,  lessee  and  mortga- 
gee who  acquires  title  by  foreclosure  of 
mortgage  to  which  lease  was  subordinate, 
113  C  716 

covenant  that  furniture  should  belong  to  les- 
sor and  be  delivered  to  him  at  termination 
of  lease;  lease  terminated  by  foreclosure  of 
mortgage  to  which  lease  was  subordinate, 
113  C  716 

even  though  part  of  tenement  is  not  affected 
by  conditions  making  rest,  untenantable,  if 
it  is  not  capable  of  distinct  use  whole  tene- 
ment regarded  untenantable,  114  C  297 

rights  of  lessees  of  buildings  or  portions  of 
buildings  which  have  been  destroyed  or 
rendered  untenantable  under  common  law ; 
under  statute,  114  C  297 

in  provision  that  lease  is  upon  express  condi- 
tion that  in  event  of  assignment  for  credi- 
tors lease  shall  forthwith  terminate  and 
lessor  be  entitled  to  enter,  word  "condition" 
not  so  clearly  used  in  technical  sense  but 
that  lease  might  be  held  to  terminate  on 
assignment,  114  C  553 

where  tenant  abandons  leasehold  whether 
landlord  accepts  surrender  is  question  of 
intention  and  fact,  114  C  622 

where    landlord    notified    tenant    that    he 

would  require  strict  compliance  with  lease, 
he  did  not  accept  surrender  though  he  after- 
wards leased  store  in  connection  with  ad- 
joining one  for  a  single  rental  and  made 
opening  between  them,  114  C  622 

lease  made  "upon  express  condition"  that  it 
should  terminate  if  lessee  made  assignment 
for  benefit  of  creditors ;  under  circumstances 
construed  as  condition  rather  than  limita- 
tion :  lease  not  terminated  by  happening  of 
contineencv  except  at  option  of  lessor.  116 
C  167 

fact   that   provision    for   entry   by   lessor 

was  included  in  clause  de  defaults  but  not 
in  that  in  question,   not  conclusive.   116  C 
171 
-nor  that  premises   were  "to  be  used  for 


purpose   of    conducting    banking    business.' 
116  C  171 

§  22.  For  Nonpayment  of  Rent 

condition  that  lease  shall  terminate  on  non- 
payment of  rent ;  such  stipulations  are  for 
landlord's  benefit,  29  C  331 


— and  he  may  re-enter  or  not  at  his  elec- 
tion, 29  C  331,  35  C  25 
-election   to   re-enter,   to   be    exercised   at 


proper  time  and  place,  29  C  331 
— payment  of  rent  must  be  first  demanded, 
29  C  331 
-and  on  nonpayment,   a  re-entry  or  posi- 


tive  assertion   of   forfeiture  may  be  made, 
29  C  331 
-election    to    be    signified    by    unequivocal 


act ;  what  is  insufficient,  35  C  25 

nonpayment  of  rent ;  defendant  may  show 
damages  for  plaintiff's  breach  of  covenant, 
33  C  209 

such  damages  must  equal  or  exceed  rent 

due,  33  C  209 

"to  expire  on  nonpayment  of  rent,"  is  void- 
able on  nonpayment,  at  lessor's  election,  35 
C25 

election  must  be  shown  by  an  unequivocal 

act,  35  C  25 

what  facts  are  insufficient,  35  C  25 


lessor  can  introduce  a  letter  in  rebuttal  which 

does  not  state  that  lessee  tried  to  pay  him, 

93  C  126 
nonpayment  of  rent  gives  lessor  option  to  end 

lease    but    does    not    do    it    automatically ; 

how  option  is  exercised,  96  C  644 
after  completed  forfeiture,  tender  of  rent 

is   ineffectual   to  change   legal    relationship, 

96  C  644 
-relief  may  be  had  in  equity  when,  96  C 


644 


rent  lost  in  mail,  96  C  644 

leaving  check  with  lessee's  wife,  as  had  been 
custom,  as  sufficient  to  prevent  termination 
of  lease  for  nonpayment  of  rent,  98  C  778 

that  lessee  did  not  always  have  funds  in 

bank  sufficient  to  meet  check  given  for 
rent  of  no  consequence,  98  C  780 

extending  time  for  payment  of  next  rent ;  les- 
sor cannot  declare  forfeiture  if  rent  be  paid 
or  tendered  within  the  extended  time,  98  C 
778 

nonpayment  of  rent  does  not  work  forfeiture 
unless  landlord  declares  it  by  unequivocal 
act,  104  C  112 

tender  of  rent  before  completion  of  forfeiture 
saves  rights  of  tenant,  104  C  112 

claim  that  rent  not  offered  in  "legal  tender" 
cannot  be  made  for  first  time  in  Supreme 
Court,  104  C  112 

in  action  on  breach  of  covenant  to  pay  rent 
at  common  law  demand  for  rent  was  nec- 
essary, 1-04  C  113 

apart  from  statute  or  express  provisions  of 
lease,  tenant's  nonpayment  of  rent  will  not 
justify  his  eviction,  123  C  77 

§  23.  Waiver 

whether  forfeiture  is  waived  by  receipt  of 
rent,  quaere,  29  C  331 
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forfeiture  is  waived  by  demand  for  after  ac- 
cruing rent,  47  C  366 

demand  for  July  rent  is  a  waiver  of  right 

to  enter  for  nonpayment  of  April  rent  47 
C  366 

lessor's  remedy  for  such  nonpayment,  47 

C  366 

breach  of  condition;  demand  and  entry; 
waiver  by  receiving  rent,  78  C  355 

waiver  of  forfeiture  by  landlord  rests  on  es- 
toppel;  applied  where  lessee  incurred  ex- 
penditure and  made  improvements,  relying 
on  waiver,  92  C  144 

waiver  of  default  is  defense  in  summary 
process;  basis  of  waiver  and  when  appli- 
cable, 92  C  144 

effect   of   provision    waiving   demand   for 

rent  or  re-entry,  92  C  144 

sublessee  cannot  avail  himself  of  provision  in 
lease  for  written  consent  of  owner  if  this 
has  been  waived,  93  C  534 

waiver  of  right  to  take  advantage  of  forfei- 
ture is  based  on  estoppel  by  reason  of  les- 
see's improvements,  93  C  638 

if  summary  process  is  pending,  rent  can  be 
accepted  if  taken  as  compensation  for  use 
and  occupation  without  waiving  forfeiture, 
95  C  281 

occupation  of  premises  leased  with  covenant 
for  renewal,  under  lessor's  assurance  that 
further  lease  unnecessary,  held  not  a 
waiver.  98  C  166 

landlord  may  expressly,  or  by  his  conduct, 
waive  privilege  of  termination,  as  by  ac- 
ceptance of  rent  after  knowledge  of  breach, 
103  C  497 

as  to  effect  of  acceptance  of  rent  after  com- 
mencement   of    continuing    breach,    quaere, 

103  C  497 

provision  for  waiver  of  demand  and  re-entry, 

104  C  112 

waiver  by  lessor  of  option  to  prevent  sub- 
letting; may  be  express  or  implied;  estop- 
pel, 105  C  488 

provision  for  written  assent  of  lessor  to  sub- 
letting may  be  waived  by  oral  assent,  105 
C  488 

purchaser  from  lessor's  heirs  with  notice  that 
lessor  had  waived  right  to  prevent  sub- 
letting held  bound  thereby,  105  C  488 

acceptance  of  rent  as  waiver  of  violations  of 
lease,  107  C  459 

where  receiver  was  appointed  for  leased  ho- 
tel, waiver  by  landlord  of  right  to  claim 
default  under  lease  does  not  waive  his 
rights  under  covenants  on  termination  of 
lease,  113  C  716 

provision  in  lease  that  after  default  accept- 
ance of  rent  and  failure  to  re-enter  would 
not  waive  right  to  terminate  lease,  makes 
lease  terminable  at  will  of  lessor  after  any 
default,  114  C  536 
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such  provision  not  invalid,  114  C  536 

lessee  waived  right  to  claim  termination  of 
lease  by  reason  of  condemnation,  by  join- 
ing in  underlying  agreement  reducing  rent 
of  assignee  of  lease,  118  C  86 

§  24.  Summary  Process 

statute  de,  to  be  strictly  followed,   12  C  243 

proper  form  of  execution,  12  C  243 

statute  de,  examined  and  construed,  12  C 
533,  14  C  271 

practice  on  reversal  of  judgment  for  plaintiff, 
12  C  533 

service  of  notice  may  be  made  by  any  person, 
14  C  271 

defendant  cannot  set  up  title  in  his  lessor's 
vendee,  14  C  271 

plaintiff  in  summary  process  need  not  be 
owner,  14  C  271 

on  trial  in  summary  process  each  party  may 
peremptorily  challenge  two  jurors,  20  C 
520 

statute  de  notice  to  quit  supersedes  six 
months'  notice,  23  C  304 

statute  recognizes  only  termination  of  lease 
mentioned  in  contract,  29  C  337 

statute  supersedes  no  common-law  remedies, 
29  C  337 

except  as  to  notice  to  quit  and  form  of 

procedure,  29  C  337 

lease  "from  April  first"  includes  that  day ; 
notice  to  leave  on  March  31  held  good,  32 
C  348 

defendant  cannot  dispute  landlord's  title  at 
time  of  lease,  33  C  156 

but   may    show   title   in   himself   acquired 

after  lease,  33  C  155 

word  "title"  construed,  33  C  155 

new  lease  from  execution  creditor ;  defend- 
ant may  show  that  deed  from  debtor  to 
plaintiff  was  void,  33  C  155 

what  averment  of  plaintiff's  title  to  the  re- 
version is  sufficient,  35  C  390 

writ  of,  issued  by  one  justice  may  be  made 
returnable  to  another,  36  C  205 

after  reversal,  cause  cannot  be  entered  and 
retried  in   Superior  Court,  39  C  307 

judgment  in,  conclusive  evidence  that  defend- 
ant was  plaintiff's  tenant,  48  C  22 

conclusive  as  to  possession  up  to  bound- 
ary lines,   48   C  22 

election  of  remedies ;  tenant  of  mortgagor ; 
attornment ;   foreclosure ;  lease,  48  C  397 

after    judgment    in    foreclosure    alleging 

mortgagor  in  possession,  mortgagee  not  en- 
titled to  summary  process  against  tenant 
during  redemption  limitation,  48  C  397 

conservator  may  bring  action  of  summary 
process  in  his  own  name,  55  C  114 

authority  of  city  sheriff  of  Waterbury  to 
serve  writ  of;  jury  trial;  sufficiency  of  no- 
tice to  quit,  66  C  432 
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error    in    notice,    as    to    termination    of 

lease,  of  no  consequence  where  lease  had 
terminated  before  notice  given,  66  C  432 

complaint  not  abated  by  reason  of  mistake  in 
date  of  summons,  70  C  348 

where  process  is  based  on  subletting  without 
consent,  failure  to  allege  that  it  was  with- 
out consent  was  defect  of  form  not  sub- 
stance, 70  C  348 

certain  pleadings  in,  considered,  73  C  83 

privilege  of  renewal  of  lease  no  defense,  75 
C  183 

waiver  of  notice  to  quit  possession ;  construc- 
tion, 79  C  100 

effect  of  failure  to  plead  notice  to  quit  pos- 
session ;  overruling  demurrer  on  that 
ground,  79  C   100 

nature  of  proceeding ;  method  of  review,  79 
C  306,  92  C  144 

writ  of  error  directly  to  Supreme  Court 
proper  procedure  for  review  of  error  in 
summary   process,   79   C   306 

withdrawal  of  action  of  summary  process 
and  acceptance  of  rent  as  creating  estoppel 
against  another  similar  action,  80  C  504 

statute  provides  that  defendant  in  summary 
process  cases  may  have  writ  of  error  but 
says  nothing  about  plaintiff;  plaintiff  has 
writ  of  error  under  another  statute,  86  C 
32 

whether  he  should  take  it  within  forty- 
eight  hours  or  three  years,  quaere,  86  C 
32 

the  justification  of  holding  over  under  new 
void  lease  is  demurrable,  86  C  32 

the  equitable  right  or  interest  that  a  tenant 
has  by  written  agreement  to  renew  a  lease 
does  not  give  him  a  title  that  will  aid  in 
summary  process,  86  C  208 

licensee  not  entitled  to  statutory  notice  to  quit, 
88  C  9 

notice  to  quit  not  illegal  because  not  signed 
by  lessor  as  lessee  was  aware  of  identity 
of  author  and  purpose  of  notice,  91   C  642 

where  lease  made  by  trustee,  he  can  give  no- 
tice to  tenant  to  quit  before  turning  prop- 
erty over  to  beneficiary  who  is  entitled  to 
take  it  free  of  lease,  91   C  667 

summary  process  is  regulated  by  statute;  no 
demand  necessary  if  lease  so  provides ; 
waiver  of  forfeiture  is  a  good  defense,  92  C 
144 

a  judgment  in  summary  process  is  conclusive 
that  there  is  no  waiver  of  forfeiture,  92  C 
144 

hence  equity  will  not  interfere,  92  C  144 

summary  process  reviewed  only  on  writ  of 
error,  92  C  144,  95  C  69 

equity  may  enjoin  where  defendant  is  entitled 
to  renewal  of  lease,  93  C  638 

that  proceedings  were  brought  on  behalf  of 
purchaser  of  premises  who  intended  to  de- 
stroy building  is  no  defense,  94  C  452 
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is  special  statutory  procedure  limited  to  ter- 
mination of  lease  by  lapse  of  time  or  its 
own  limitations,  95  C  69 

does  not  lie  where  claim  is  that  lease  is 

terminated    by    prevention    of    performance 
by  law,  95  C  69 

stay  of  execution  for  forty-eight  hours  to 
permit  writ  of  error  does  not  forbid  its  al- 
lowance thereafter,  95  C  281 

action  for  use  and  occupancy  pending  sum- 
mary process  and  appeal  therefrom  after 
termination  of  lease,  95   C  281 

charge  of  justice  of  the  peace  held  fair  and 
correct,  95  C  282 

where  estoppel  to  claim  that  no  notice  of  a 
renewal  of  lease  is  relied  on,  it  is  not 
enough  to  show  that  estoppel  went  only  to 
extension  of  time  to  file  notice,  not  to  dis- 
pensing with  it  altogether,  96  C  403 

writ  of  error;  if  upon  record  only  one  judg- 
ment is  proper,  on  reversal  court  may  di- 
rect it  to  be  entered,  96  C  403 

bill  of  exceptions  places  all  material  facts  be- 
fore the  court,  96  C  403 

injunction  does  not  lie  to  prevent  enforce- 
ment of  judgment,  in  absence  of  fraud,  ac- 
cident or  mistake,  96  C  626 

only   writ    of   error   can   attack   it,   96   C 

630 

notice  to  quit  possession  is  effective  on  day 
of  service,  not  day  stated  for  quitting,  96  C 
644 

judgment  not  a  bar  to  proceedings  in  equity 
for  relief  against  forfeiture  incurred  be- 
cause rent  lost  in  mails,  96  C  645 

notice  to  quit  must  be  in  duplicate  and  serv- 
ice of  true  and  attested  copy  is  not  enough, 
97  C  66 

statutes  authorizing,  to  be  strictly  construed, 
97  C  69 

their  history,  97  C  72 

writ  of  error  must  be  brought  within  forty- 
eight  hours  to  stay  execution,  97  C  123 

but   may   be   brought   any   time   in   three 

years,  97  C  123 
-effect  of  entry  of  judgment  for  want  of 


appearance,  97  C  123 

notice  to  quit  possession  under  summary 
process  action  terminates  tenancy  at  will, 
102  C  640 

claim  for  jury  trial  in  summary  process 
must  be  made  on  or  before  return  day,  102 
C  640 

filing   amendment  to   complaint    does   not 

extend  time,   102  C  640 

oral  judgment  that  defendant  guilty  and  that 
he  be  bound  over  to  Court  of  Common 
Pleas,   not  valid.    102   C  640 

procedure  is  limited  to  cases  of  expiration  by 
lapse  of  time,  nonpayment  of  rent  and  vio- 
lation of  express  stipulation  in  lease,  where 
thev  involve  plain,  simple  question,  102  C 
692 


questions  raising  complicated  legal  prob- 
lem as  to  construction  of  lease  cannot  prop- 
erly be  determined,   102   C  692 

rulings  on  evidence  in  summary  process  can- 
not be  considered  on  appeal  unless  all  sur- 
rounding circumstances  set  forth  in  bill  of 
exceptions,  102  C  692 

on  writ  of  error,  bill  of  exception  is  pre- 
sumed to  state  all  necessary  facts,  104  C 
291 

informalities  in  adjournment  from  time  to 
time  waived  if  parties  eventually  appear 
and  are  heard,   104  C  291 

should  be  returned  to  justice  of  peace  in 
town  where  land  lies ;  but  thereafter  trans- 
ferable to  justice  in  town  where  either 
party  resides,  104  C  291 

liability  of  officer  for  negligence  and  wrong- 
doing in  serving  writ,  106  C  387 

damages  to  furniture,  106  C  387 

forcing  door  where  admission  is  refused, 

106  C  387 

only  procedure  for  review  of  summary  proc- 
ess is  by  writ  of  error,  114  C  584 

judgment  terminated  all  subleases  and  as- 
signments and  other  interests  based  upon 
or  acquired  under  lease  and  with  giving  of 
new  lease  by  lessor  amounted  to  re-entry 
and  eviction  of  all  tenants  thereunder,  120 
C  129 

injunction  claimed  against  enforcement  of 
judgment  in  summary  process  by  justice 
of  peace,  writ  of  error  having  been  with- 
drawn, on  ground  justice  had  improperly 
denied  jury  trial,  121   C  702 

this  denial   might  constitute  error  in  at- 
tack by   writ   of  error,  but  would   not   de- 
prive  court   of  jurisdiction   or   make   judg- 
ment void,  121  C  703 
-and  proceeding  by  writ  of  error  having 


been  abandoned,  judgment  cannot  be  at- 
tacked for  error  in  proceedings,  by  injunc- 
tion,  121   C  703 

where  summary  process  actions  are  tried  upon 
the  facts  in  courts  whose  decisions  are  re- 
viewable only  in  Supreme  Court,  they 
must  be  presented  to  it  by  writ  of  error, 
125  C  543 

but  where  such  writ  has  been  taken  from 

municipal  courts  or  justices  of  peace  to 
Superior  Court  or  Court  of  Common  Pleas 
and  there  decided,  an  appeal  lies  to  Su- 
preme Court  from  the  judgment,  125  C 
543 

necessary  and  only  basis  of  summary  process 
is  that  lease  has  terminated,  125  C  543 

circumstances   which  may  be   relevant  to 

this  issue,  125  C  550 

policy  of  law  to  limit  issues  in  summary 


process  to  a  few  simple  ones  under  statute, 
125  C  551 
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where  basis  of  complaint  was  that  lease  ter- 
minated by  lapse  of  time,  defenses  that  no 
certificate  of  occupancy  was  procured  and 
that  there  was  partial  eviction  were  irrele- 
vant, 125  C  543 

counterclaim  for  money  damages  for  partial 
eviction  had  no  place  in  the  case,  125  C 
543 


notice  to  quit  is  basis  for  inauguration  of 
action  at  law  and  may  be  signed  by  duly 
authorized  attorney,  125  C  544 

statute  providing  forty-eight  hours  in  which 
defendant  may  procure  writ  of  error  ap- 
plies only  to  stay  execution  and  does  not 
prevent  issuance  of  writ  thereafter,  125  C 
547 
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1.  In  General;  Knowledge  of  Matters  Not  of  Record 

2.  Notice  by  Record 

See  also  Notice  and  Knowledge 


§  1.  In    General;    Knowledge    of    Matters 
Not  of  Record 

presentation  for  record ;  private  instructions 
by  grantor ;   relation  back  of  title,  K  72 

title  of  grantee  when  deed  is  recorded,  re- 
lates back  to  time  of  delivery,  1  R  62,  82, 
2  R  299,  8  C  342 

unless  delay  be  caused  by  fraud  or  neg- 
lect of  grantee,  1  R  62,  82 

or    grantee    prevents    record    being    made 

at  length,   1   R  82 

if  deed  recorded  in  reasonable  time  it  super- 
sedes a  previous  attachment,   1   R  389 

grantee  not  prejudiced  by  town  clerk's  fail- 
ure to  record  deed,  1  R  500 

town  clerk  having  entered  "received  for  rec- 
ord" upon  deed  cannot  deliver  it  up  unre- 
corded, 2  R  85 

prior  deed  kept  from  record  by  fraud  pre- 
vails over  later  deed  recorded  before  it,  2 
R  239 

title  of  attaching  creditor  preferred  to  that  of 
grantee  of  unrecorded  deed  if  recording  be 
unreasonably  delayed,  2  R  287 

deed  fraudulently  obtained  from  grantor  non 
compos  mentis,  with  notice  of  prior  unre- 
corded deed  held  inoperative  against  prior 
grantee,  2  R  386 

deed  lost  before  record  is  inoperative  against 
subsequent  vendee  for  value  without  no- 
tice, 2  R  420 

unrecorded  deed  is  no  evidence  of  title  ex- 
cept against  grantor  and  his  heirs,  2  C  92 

second  grantee  with  notice  does  not  acquire 
title  by  prior  record,  2  C  469 

grantee  entitled  to  reasonable  time  to  record 
deed,  2  C  469 

writing  showing  simultaneous  execution  of 
two  deeds  need  not  be  recorded,  2  C  469 

one  having  actual  notice  cannot  avail  himself 
of  a  failure  to  record  valid  deed,  4  C  580,  14 
C  46 

or  of  a  defective  record,   14  C  46 

unrecorded  deed  when  admissible  in  evidence, 
7  C  291 

action  lies  for  fraudulent  withdrawal  of  deed 
from  clerk's  office,  8  C  342 
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record  of  unsatisfied  mortgage  held  sufficient. 
8   C  392 

mortgage  deed  recorded  after  death  of  mort- 
gagor valid,  11  C  174 

power  of  attorney  need  not  necessarily  be  re- 
corded on  same  page  as  mortgage,  14  C  46 

priority  of  record  gives  priority  of  title,  un- 
less party  has  actual  notice  of  prior  unre- 
corded deed,  15  C  311,  17  C  603 

second  mortgagee  recording  deed  defectively 
attested  held  postponed  to  first  mortgagee 
not  recording  till  afterwards,  16  C  534 

it  is  the  policy  of  our  law  to  have  the  title 
appear  on  record,  17  C  601 

bona  fide  purchaser  of  legal  title  without  no- 
tice is  protected  in  equity,  17  C  602 

burden  of  proving  actual  notice  where  record 
is  defective  is  on  the  one  affirming  it,  17  C 
602 

when  conveyances  may  be  proved  by  copies  of 
records,  18  C  311 

actual,  supplies  the  place  of  record  notice,  18 
C  388,  45  C  224 

applies  to  unrecorded  assignment  of  pat- 
ent right,  18  C  388 

deed  unrecorded  until  grantor's  death  is  valid 
against  purchaser  from  heir  at  law,  24  C 
213 

unrecorded  deed  is  good  against  all  but  cred- 
itors and  purchasers,  25  C  149 

party  having  legal  title  is  not  affected  by 
record  of  subsequent  mortgage  from  grant- 
or, 29  C  324 

sale  and  mortgage  back ;  transfer  of  notes ; 
quitclaim  to  vendor ;  record  title,  32  C  258 

if  recorded  six  hours  after  attachment  is  not 
presumed  to  have  been  given  prior  to  at- 
tachment, 33  C  417 

knowledge  of  existence  of  deed  is  equitable 
notice  of  its  contents,  34  C  509 

advances  on  promise  of  deed ;  notice  of  prior 
unrecorded  mortgage  before  deed  is  given : 
effect,  34  C  510' 

puts  purchaser  on  inquiry;  deed  post- 
poned to  prior  mortgage,  34  C  510 

fraud  inferred,  from  taking  deed  with  knowl- 
edge of  prior  unrecorded  deed,  34  C  512 
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deed  recorded  in  reasonable  time  after  deliv- 
ery prevails  over  an  attachment  made  after 
delivery  but  prior  to  record,  40  C  85 

question   of   "reasonable  time"   is  one   of 

fact,  40  C  85 
-delay  of  thirty-two  hours  held  not  unrea- 


sonable as  matter  of  law,  40  C  85 

builder  presumed  to  know  the  records  before 
building  house,  42  C  49 

the  legal  effect  of  recording  depends  upon  the 
intent  accompanying  the  act ;  the  intent  is 
purely  a  question  of  fact,  49  C  573 

whether  deed  recorded  before  grantor  acquires 
title,  prevails  over  deed  made  after  grantor 
acquired  title  to  bona  fide  purchaser  for 
value  and  without  notice,  quaere,  50  C  118 

later  deed  prevails,  but  not  where  it  is  a 
mortgage  for  a  pre-existing  debt,  or  where 
circumstances  put  second  grantor  on  in- 
quiry. 50  C  120 

rule  and  policy  of  recording  system,  51  C  454 

not  a  question  of  fraud,  due  diligence,  or 

of  creditor  being  misled,  51  C  457 

provision  in  railroad  company  .  charter  may 
render  unnecessary  recording  conveyance  of 
its  property  in  land  records,  52  C  274 

errors  in  record  of  deed  do  not  affect  grantee 
of  deed,  56  C  67 

a  mechanic's  lien  filed  before  a  prior  mort- 
gage is  recorded  takes  precedence  if  lienor 
is  without  notice,  58  C  519 

record  of  deed  as  giving  priority  over  title 
acquired  by  levy  of  execution  subsequently 
recorded,  70  C  356 

knowledge  of  unrecorded  deed  as  ground  for 
imputing  fraud  to  subsequent  purchaser,  70 
C  356 

if  recorded  in  reasonable  time  deed  dates 
back  to  time  of  execution ;  what  is  reason- 
able time  is  question  of  fact,  71  C  95,  76  C 
44 

one  who  without  notice  of  unrecorded  deed 
attaches  land  has  priority  over  grantee 
therein,  71  C  364 

withholding  mortgage  from  record  as  consti- 
tuting fraud,  74  C  372 

policy  of  our  law  is  to  show  title  by  record, 
74  C  405,  85  C  47,  87  C  99 

if  A  deeds  land  to  B,  with  covenant  of  war- 
ranty, though  having  no  title,  then  gets  ti- 
tle and  deeds  to  C,  C  is  given  priority,  76 
C  44 

deed  indorsed  as  received  four  minutes  after 
mortgage  back  regarded  as  preceding  mort- 
gage, 76  C  47 

bill  of  sale  of  personal  property  has  no  place 

on  land  records  and  acquires  no  additional 

force  thereby,  79  C  388 
policy  of  law  to  require  incumbrances  on  real 

estate  to  appear  of  record,  82  C  306 
one  buying  with  knowledge  of  equitable  rights 

takes  subject  to  them,  even  though  record 


is  clear  and  buyer  believes  no  incumbrances 

exist,  83   C  581 
unrecorded  deed  valueless  against  creditors  of 

grantor  or  their  representatives,  85  C  40 

same  as  to  mortgage,  85  C  696 

one  who  neglects  to  record  a  defeasance  to  a 

warranty  deed  cannot  complain  if  he  loses 

thereby  right  of  lien  on  other  property,  85 

C  40 
actual  notice  bv  vendee  of  previous  title  binds 

him,  87  C  91 
one  who  permits  another  to  hold  the  record 

title  to  real  estate  is  estopped  from  denying 

his  title,  87  C  99 
relying  on  record  title  protects  one  from  un- 
recorded equitable  title,  87  C  100 
if  one  knows   of  an   outstanding  contract   as 

to  sale  of  land,  he  takes  subject  to  it,  87  C 

209 
one  who  buys,  after  mechanic's  lien  attached 

but  before  certificate  filed,  takes  subject  to 

lien,  87  C  316 
unrecorded    deed    good    between    parties    and 

against  all  whose  rights  are  not  prejudiced, 

89  C  35 
recording  acts  do  not  apply  to  street  railway 

mortgages,  89  C  59 

grantee  cannot  set  up  objections  to  recorded 
mechanic's  lien  which  grantor  could  not,  90 
C  651 

deed  executed  before  but  recorded  after  an 
attachment  takes  precedence  if  recorded 
within  a  reasonable  time;  what  is  a  rea- 
sonable time  is  question  for  the  jury,  91  C 
421 

apparent  record  title  can  be  attached  only  by 
creditor  who  has  been  misled;  not  attach- 
able in  tort  action,  92  C  345 

agreement  of  sale,  set  aside  for  fraud,  may 
be  removed  from  land  records,  96  C  219 

can  have  deed  erased  from  record  that  was 
never  intended  to  be  delivered,  97  C  31 

purpose  of  recording  deeds,  98  C  180 

constructive  notice  from,  cannot  take  place 
of  proper  profert  and  proof  of  deed  claimed, 
but  not  offered  in  evidence,  98  C  180 

purpose  of  recording  system,  100  C  636 

lienor  refusing  to  sign  waiver,  not  obliged  to 
communicate  refusal  to  other  lienors,  the 
waiver  being  recorded,   101  C  92 

actual  knowledge  equivalent  to  constructive 
notice,  102  C  390 

automobile  repairman's  lien  superior  to  rights 
of  conditional  vendor,  though  bill  of  sale 
be  recorded,   102  C  652 

land  records  intended  to  be  authentic  oracles 
of  title  to  land ;  attaching  creditors  and 
bona  fide  purchasers  entitled  to  rely  on 
them,  102  C  684 

personal  property  records  not  on  same  plane 

with  land  records,   102  C  684 
statutes   de  recording  of  personalty  transfers 

to  be  strictly  construed,  102  C  684 
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statute  as  to  notice  by  record  of  instruments 
intended  to  convey  land  which  are  defec- 
tively executed  not  applicable  as  regards 
personal  property  included  in  deed,  102  C 
684 

judgment  creditor  who  fails  to  file  lien  in 
time  to  have  it  relate  back  to  attachment 
does  not  have  equitable  or  inchoate  lien  as 
against  other  creditors  merely  because  they 
know  of  judgment,  103  C  733 

in  calculating  periods  for  filing  notice  of  in- 
tent to  sell  retail  business  and  within  which 
attachment  binding,  day  of  recording  in- 
strument to  be  excluded,  103  C  744 

witness  to  lease  not  presumed  to  know  its 
contents ;  not  estopped  to  assert  its  invalid- 
ity if  he  purchases  property  after  record- 
ing, 104  C  291 

actual  knowledge  of  defectively  executed  con- 
tract of  conditional  sale  creates  estoppel, 
104  C  569 

where  party  has  been  nonsuited  in  action,  pa- 
per setting  forth  that  she  claims  land  in 
question  and  that  other  party  has  no  right 
to  it  until  certain  litigation  determined  is 
not  a  caveat  and  not  entitled  to  record,  108 
C  37 

while  party  not  bound  with  knowledge  of 
map  of  lands  merely  by  its  recording,  where 
grantee  was  informed  of  line  between  ad- 
joining properties,  and  of  map  on  file  which 
showed  mutual  driveway,  she  took  with  no- 
tice of  it  and  was  bound  to  recognize  drive- 
way, 108  C  538 

grantee  takes  subject  to  all  rights  of  others 
of  which  he  has  actual  knowledge  or  which 
are  apparent,  108  C  538 

certificate  of  attachment  properly  lodged, 
though  not  recorded  by  clerk,  valid  against 
subsequent  purchaser  without  notice,  109  C 
433 

policy  of  law  that  title  to  real  estate  appear 
of  record,   109  C  433 

land   records    constructive   notice,    109    C 

433 

whether  grantee  of  deed  lodged  for  record  but 
not  recorded  has  priority  over  subsequent 
purchaser  without  notice,  quaere,  109  C  433 

policy  to  have  all  titles  to  land  appear  of  rec- 
ord points  to  necessity  of  administration  up- 
on estate  of  decedent,  109  C  452 

one  who  purchases  land  with  actual  notice  of 
unrecorded  documents  affecting  title  buys 
it  subject  to  rights  created  thereby;  what 
constitutes  such  notice,  113  C  476 

plaintiff  purchased  property  knowing  of  and 
having  access  to  separate  unrecorded  agree- 
ment referred  to  in  recorded  lease ;  held  he 
could  not  claim  lease  and  agreement  in- 
valid, 113  C  476 

effect  of  statute  requiring  leases  of  more  than 
one  year  to  be  recorded ;  ineffectual  against 
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creditors  and  bona  fide  purchasers;  what  is 
bona  fide  purchaser,  113  C  476 

deed  required  consent  of  three-fourths  of  oth- 
er lot  owners  for  maintenance  of  store ;  pro- 
vision means  those  owning  lots  at  time  use 
is  undertaken,  114  C  39 

mortgagee  need  not  join  as  party  to  fore- 
closure a  grantee  who  has  not  recorded  his 
deed,  114  C  88 

obtains    good   title   against   any    such,    to 

which  his  assigns  though  with  notice  suc- 
ceed, 114  C  88 

one  furnishing  services  or  materials  for  party 
to  be  used  on  land  of  another  of  record  is 
put  upon  notice  and  proceeds  at  own  risk, 

115  C  357 

statute  de  conditional  sales  generally,  provid- 
ing for  recording  where  vendee  residesr 
passed  at  same  session  as  act  providing  re- 
cording of  sale  of  portable  building  in  town 
where  located ;  held  latter  applied  to  porta- 
ble dining  car,  116  C  364 

and    recording    conditional    bill    of    sale 

where  car  was  located  made  contract  good 
against   world,   including  vendee's   receiver, 

116  C  364 

statute  passed  after  contract  was  made  but 
before  recording  of  it  and  which  would  have 
made  contract  as  recorded  good  only  as 
between  parties,  held  not  applicable,  116  C 
364 

and  recording  of  contract  under  law  ex- 
isting at  time  it  was  made,  made  contract 
valid  against  world,  116  C  364 

otherwise  later  statute  would  be  retroac- 


tive  and    impair    rights    for    which   parties 

bargained,   116  C  364 
policy  of  our   law  that   all   interests   in   land 

appear    on    land    records    so   they    may    be 

easily  and  accurately  traced,  117  C  558 
implied  grants  of  land  or  of  easements  or 

of  any  interest  in  land  allowed  here,  if  at 

all,   to  much   more   limited  degree  than   in 

other  States,  117  C  558 

one  who  relies  in  good  faith  on  record  title 
apparently  complete  shall  be  protected 
against  any  claimed  interests  not  of  record 
of  which  he  has  no  notice,  117  C  558 

in   absence   of  actual   notice   of   existence 

of  easement  or  of  physical  facts  which  put 
him  on  inquiry,  one  purchasing  land  may 
rely  on  land  records  to  disclose  existence 
of  such  a  charge  on  property,  117  C  558 

bona  fide  purchaser  of  land  without  knowl- 
edge or  actual  or  constructive  notice  of  ex- 
istence of  easement,  takes  title  relieved  of 
the  burden  of  the  easement,  117  C  565 

where  both  defendant's  grantor  and  his  agent 
were  charged  with  notice  that  title  to  tracts 
stood  in  name  of  M,  and  agent  actually 
knew  this  from  former  transaction,  yet  ac- 
cepted deed  from  grantor  who  got  title  from 


M's  son,  held  defendant  could  not  interpose 
estoppel,  120  C  69 

if  one  buys  land  with  notice  of  rights  of  third 
person  therein,  even  though  record  title  ap- 
pears to  be  clear  and  purchaser  believes 
that  no  incumbrances  exist,  he  may  never- 
theless be  subject  to  such  rights,  120  C  75 

contract  to  sell  real  estate  may  be  specifical- 
ly enforced  against  vendor  and  one  taking 
title  from  him  with  notice  (dis.),  120  C  404 

recording   of  contract   charges   him   with 

constructive  notice    (dis.),   120  C  404 

mortgages  have  always  been  regarded  as  con- 
veyances of  land  within  the  meaning  of  the 
recording  statute,  121  C  267 

subrogation  to  rights  under  mortgages  re- 
leased of  record;  not  violation  of  right  to 
rely  on  land  records,  123  C  240 

one  who  has  notice  of  actual  rights  not  of  rec- 
ord is  nevertheless  bound  to  recognize  them, 
123  C  240 

attorney  does  not  have  lien  on  real  estate, 
title  or  possession  of  which  is  involved  in 
action  he  prosecutes,  123  C  372 

notice  of  claim  of  such  lien  has  no  place 

on  land  records,  123  C  372 

where  acknowledgment  and  recording  neces- 
sary to  give  validity  to  instrument,  record 
must  show  proper  acknowledgment,  123  C 
445 

where  holder  of  mortgage  through  recorded 
assignment  relies  on  estoppel  from  conduct 
of  another  in  withholding  record  of  prior 
assignment,  he  must  not  only  have  had  no 
knowledge  but  must  have  exercised  reason- 
able diligence  to  acquire  knowledge  of  real 
facts,  126  C  101 

what  constitutes  this  reasonable  diligence 

is  question  of  fact,  126  C  101 

upon  facts,  holder  of  recorded  assignment  of 
mortgage  not  precluded  by  negligence  from 
benefit  of  estoppel  barring  holder  of  un- 
recorded prior  assignment  from  enforcing 
it,   126  C  102 

§  2.  Notice  by  Record 

grantee's  deed  unrecorded ;  mortgage  deed  by 

grantee  recorded;  deed  by  original  grantor; 

constructive  notice,  5  C  265 
whether   constructive   notice  arises   from   rec- 
ord of  deed  with  one  witness  only,  quaere, 

5  C  473 
a  deed  suspicious  on  its  face  is  constructive 

notice  in  equity,  7  C  334 
record  defective   in  statutory   requirements   is 

not   constructive   notice   to   strangers,    8    C 

558 
though  defect  be  not  apparent  on  its  face, 

8  C  558 
record  of  mortgage  is  notice  only  of  specific 

incumbrance  expressed,  12  C  204,  14  C  79 
record   of  defective   deed   is   not   constructive 

notice  of  equitable  claim,  14  C  139 


Land  Records  §  2 

release  deed  when   recorded   is  notice  to  the 

world   that   mortgage   is   discharged,    17   C 

136 
degree    of    certainty    required,    in    describing 

debts  secured  by  mortgage,   18   C  263 
only  object  of  recording  is  to  give  notice,  21 

C  463 

record  held  constructive  notice  of  an  equitable 

right,  31  C  490 
party  lending  on  mortgage  in  good  faith  not 

charged   with   notice   of   equities   which   do 

not  appear  of  record,  50  C  46 

mortgage  by  absolute  deed;  defeasance  by  a 
separate  and  unrecorded  instrument  held 
invalid  against  attaching  creditor  of  grant- 
or, 51  C  454 

a  man  can  bind  his  estate  only  by  deed  ex- 
press or  implied,  54  C  100 

assigns    are    not    bound    unless    the    true 

condition  of  title  is  stated  on  record,  54  C 
100 

where  record  suggests  mistake  it  puts  party 
on  inquiry  and  charges  him  with  notice,  56 
C  67 

assigns  of  grantor  not  bound  unless  true  con- 
dition of  title  is  stated  on  record,  56  C  67 

statute  making  map  referred  to  and  on  file  in 
town  clerk's  office  part  of  deed  is  merely 
declaratory  of  common  law ;  filing  of  map, 
with  sales  of  land  therefrom,  may  consti- 
tute a  dedication  to  public  use  of  ways  and 
grounds,  57  C  31 

doctrine  of  notice  held  not  to  apply,  58  C  118 

statute  as  to  notice  of  pendency  of  action  to 
affect  real  estate  not  applicable  to  suit  to 
obtain  receiver  of  partnership,  66  C  350 

notice  by  record  of  mortgage ;  failure  of  at- 
torney to  discover,  68  C  305,  74  C  405 

of  building  restriction,  68  C  367 

extent  of  notice  by  record,  74  C  405,  76  C  50, 
84  C  329 

record  of  mortgage  which  reasonably  indicates 
amount  and  nature  of  incumbrance  binds 
subsequent  purchasers,  74  C  405,  84  C  329 

terms  of  deed  not  controlled  by  marginal 
notes  on  plan  deposited  in  town  clerk's  office 
to  which  deed  refers,  76  C  295 

mortgage  must  give  notice  of  nature  and 
amount  of  incumbrance,  84  C  329 

one  for  future,  contingent,  advances  valid 

if  precise  terms  stated,  84  C  329 

notice  by  record  equals  actual  knowledge,  84 
C  330,  94  C  219 

wife  allowing  land  to  stand  on  record  in  hus- 
band's name  gives  constructive  notice  of 
his  ownership,  87  C  100 

recording  absolute  deed  without  secret  de- 
feasance gives  no  title  against  attaching 
creditor,  89  C  444 

condition  of  a  mortgage  must  give  reasonable 
notice  of  the  incumbrance,  91  C  496 
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only  creditor  who  extends  credit  on  strength 
of  record  title  can  prevail  over  undisclosed 
equitable  rights  of  third  parties,  91  C  576 

but  mortgagee  without  notice  and  giving 

value  may  foreclose  regardless  of  such  eq- 
uities, 91  C  579 

notice  by  record  does  not  defeat  fraud  in  state- 
ment as  to  title,  94  C  219 

constructive  or  presumed  knowledge  from 
land  records  same  as  actual  knowledge,  94 
C  219 

different  where  purely  personal  rights  are 

concerned,  94  C  219 

one  who  buys  land  of  administrator  is  bound 
by  covenant  for  renewal  in  a  lease  of  rec- 
ord, 95  C  267 

reference  to  map  on  file  in  record  office  in  a 
deed  incorporates  it  by  reference  into  that 
deed,  95  C  508 

one  cannot  claim  estoppel  if  he  has  not  used 
the  knowledge  land  records  afford,  96  C 
346 

everyone  who  takes  a  conveyance  is  conclu- 
sively presumed  to  know  the  facts  apparent 
on  land  records  concerning  chain  of  title, 
96  C  346,  530 

purchaser  after  foreclosure  of  lot,  where 
mortgage  foreclosed  and  his  deed  both  si- 
lent as  to  restriction  in  its  use,  bound  with 
notice  of  it  by  deed  of  tract  out  of  which 
lot  carved,  96  C  530 

constructive  notice  from  land  records  cannot 
take  place  of  proper  proof  of  deed,  98  C  176 

purpose  of  recording  deeds,  98  C  180 

constructive  notice  from  land  records  does 
not  apply  where  intention  of  making  new 
mortgage  is  merely  to  renew  or  continue  old 
one,  101  C  614 

notice  of  conditional  bill  of  sale  by  its  rec- 
ord ;  actual  knowledge  is  its  equivalent,  102 
C  394 

where  tract  divided  and  easement  created  in 
favor  of  one  portion  by  recorded  deed,  sub- 
sequent owners  of  servient  portion  charged 
with  constructive  notice,   104  C  139 

purchaser  of  real  estate  put  upon  notice  of 
possible  claim  affecting  title  by  certificate 
of  attachment ;  this  notice  not  affected  by 
release  of  attachment  and  substitution  of 
bond,  104  C  285 

notice  of  facts  which  land  records  would  dis- 
close, 104  C  289 

of  equitable  claims  to  property  where  at- 
tachment is  made  in  action  affecting  its  ti- 
tle, 104  C  289 

recording  of  unacknowledged  contract  of  con- 
ditional sale  does  not  give  constructive  no- 
tice, 104  C  559 

owner  of  servient  tract  charged  with  con- 
structive notice  of  reference  to  right  of  way 
in  recorded  deed  of  dominant  tract,  104  C 
596 
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mortgagor  charged  with  notice  of  assignment 
of  mortgage  when  recorded,   104  C  696 

estoppel  of  owner  who  permits  record  title  to 
stand  in  name  of  another;  creditor  must 
relv  on  record  and  show  due  diligence,  105 
C  378 

recording  of  chattel  mortgage  does  not  give 
notice  unless  property  is  within  the  stat- 
ute, 105  C  766 

record  of  defectively  executed  deed  is  not  no- 
tice, 105  C  773 

purchaser  of  land  takes  subject  to  all  equities 
of  which  he  is  put  on  inquiry  from  land 
records  or  otherwise,   107  C  656 

purpose  of  recording  system  is  to  make  all 
titles  apparent  on  face  of  records ;  implied 
grants  not  favored,  108  C  19 

documents  asserting  title  to  land  which  are 
neither  caveats  nor  lis  pendens  not  proper 
for  record,  108  C  2,7 

are   not    notice   to   anyone    and    properly 

removed  as  clouds  on  title,  .108  C  37 

party  not  bound  to  search  records  at  large ; 
is  only  bound  by  facts  appearing  in  par- 
ticular chain  of  title,  108  C  538 

effect  of  recording  map;  stranger  not  put  on 
notice  unless  reference  in  deed  is  sufficient 
to  point  to  its  existence,  108  C  538 

policv  of  law  that  title  to  real  estate  appear 
of  "record,   109  C  433 

land    records   constructive   notice,    109    C 

433 

reasonable  notice  of  real-estate  incumbran- 
ces must  be  given  by  record,  110  C  4 

amount  of  debt  is  to  be  stated  or  data  by 

which  it  can  be  ascertained,   110  C  4 
-if   to   secure   existing   or    future   liability 


foundation  therefor  must  appear,  110  C  4 

recording  of  assignment  of  conditional  bill  of 
sale  in  connection  with  it,  gives  constructive 
notice  of  assignment,  112  C  617 

mortgage  not  invalid  as  to  purchaser  or  cred- 
itor because  of  insufficient  statement  of  debt 
secured,  where  it  puts  interested  party  on 
inquiry  which  will  lead  to  discovery  of 
amount  and  nature,  113  C  476 

one  who  purchases  property  is  conclusively 
presumed  to  have  knowledge  of  recorded 
mortgage  and  lis  pendens,  114  C  88 

recording  of  conditional  bill  of  sale  properly 
executed  is  notice  to  all  the  world,  but  it 
is  not  such  notice  if  not  properly  acknowl- 
edged by  parties,  114  C  514 

where  deeds  of  land  are  of  record,  lessee  is 
bound  by  covenants  in  them  though  not  re- 
ferred to  in  lease,  115  C  122 

recording  of  conditional  bills  of  sale  of  car 
puts  seller  of  tires  to  vendee  by  conditional 
sale  on  notice  of  its  terms,  115  C  187 

one  furnishing  services  or  materials  for  party 
to  be  used  on  land  of  another  of  record  is 
put  upon  notice  and  proceeds  at  own  risk, 
115  C  357 


Last  Clear  Chance 


deed  made  subject  to  incumbrance  of  garage 
on  easterly  line  adjoining  the  land,  suffi- 
cient to  give  notice  of  easement  to  main- 
tain garage  jutting  over  line,  116  C  156 

title  searcher  not  chargeable  with  knowledge 
of  any  conveyance  not  in  line  of  record  ti- 
tle, 117  C  558 

one  who  relies  in  good  faith  on  record  title 
apparently  complete  shall  be  protected 
against  any  claimed  interests  not  of  record 
of  which  he  has  no  notice,  117  C  564 

notice  to  subsequent  purchaser  of  portion  of 
tract,  whole  of  which  is  subject  to  mort- 
gage, that  prior  purchaser  of  another  por- 
tion takes  free  of  primary  liability  under 
mortgage,  by  recording  of  deed,  119  C  355 

effect  of  failure  to  record  assignment  of  mort- 
gage upon  rights  of  subsequent  assignee,  121 
C  263 

court  has  gone  beyond  express  terms  of 

recording  statute  and  given  protection  of 
recording  system  to  those  who  have  given 
credit  to  one  appearing  as  record  owner 
though  he  had  no  beneficial  interest  in  it, 
on  basis  of  equitable  estoppel,  121  C  271 
-by  analogous  application  of  policy  of  re- 


cording  statute   it   can   be   made   to   afford 
protection  as  regards  assignments  of  mort- 
gages. 121  C  263 
-and   upon   principle   of  estoppel   plaintiff, 


the  first  assignee,  by  failure  to  record  as- 
signment, was  barred  from  claiming  pri- 
ority over  defendant,  subsequent  assignee, 
121  C  263 

an  assignment  of  a  mortgage  falls  within  the 
purview  of  the  recording  statute.  121  C  263 

policy  of  State  that  purchasers  of  inter- 
ests in  real  estate  are  entitled  to  rely  on 
land  records  as  disclosing  true  title,  121  C 
268 

deeds  of  trustee  need  only  give  by  appropri- 
ate recital  notice  to  any  person  concerned 
sufficient  to  give  him  the  means  of  ascer- 
taining the  powers  of  the  trustee,  121  C  569 

trust  instrument  need  not  be  recorded,  121 

C  569 

recording  of  chattel  mortgage  as  constituting 
constructive  notice  of  its  terms,   122  C  105 

presumption  that  one  taking  a  mortgage 
knows  of  all  prior  incumbrances  no  strong- 


er  than   presumption   that   one   knows   law 
which  determines  his  rights,   123   C  242 
presumption  arising   out   of  recording  instru- 
ment no  stronger  than  presumption  that  one 
knows  the  law,  123  C  364 

recording  trust  indenture  securing  debentures 
which  would  only  apply  to  all  the  property 
of  company  issuing  them  and  which  did  not 
describe  lands,  of  doubtful  effect  as  giving 
notice  of  claimed  incumbrance  created  by 
it,  125  C  698 

title  searcher  or  conveyancer,  in  absence  of 
suspicious  circumstances,  under  no  duty  to 
investigate  genuineness  of  signatures  to  con- 
firm or  contradict  title  revealed  by  land  rec- 
ords, 126  C  102 

where  recorded  construction  mortgage  con- 
tains explicit  agreement  that  the  final  pay- 
ment will  not  be  made  by  mortgagee  until 
certificate  of  occupancy  is  issued,  making  of 
final  payment  prior  to  then  is  departure 
from  contract ;  mortgage  no  security  for 
payments  so  made  against  liens  of  subse- 
quent incumbrancers,   126  C  497 

rule  predicated  on  general  policy  requir- 
ing reasonable  certainty  of  the  record,  126 
C  502 

contract  dated  December  2.  1938,  providing 
for  payment  of  monthly  instalments  "com- 
mencing Jan.  10,  1938,"  though  this  date 
obviously  a  clerical  error,  does  not  describe 
"all  conditions  of  such  sale"  as  required  by 
statute,  127  C  199 

dissent  holds  this  rule  too  strict  and  date 

of  commencement  of  payments  should  be 
construed  Jan.  10,  1939,  127  C  205 

recording  of  conditional  sales  contract  is  con- 
structive notice  to  all  the  world  of  its 
contents  and  therefore  of  facts  as  to  true 
ownership  of  property  in  possession  of  con- 
ditional vendee,  127  C  201 

purpose  of  statute  is  to  require  sufficient 

notice  that  conditional  sale  has  been  made 
and  of  all  facts  which  it  requires  to  be  stat- 
ed, 127  C  201 

in  case  of  mortgage,  record  need  give  notice 
of  nature  of  incumbrance  onlv  with  reason- 
able certainty  (dis.),  127  C  206 


LARCENY 

Sec  Theft 

LASCIVIOUS  CARRIAGE 

See  Criminal  Law  and  Procedure  §  21 


LAST  CLEAR  CHANCE 

See  Automobile;  Charge  to  Jury  §  13;  Negligence  §  17; 

Street  Railways 
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Lateral  Support 


LATERAL  SUPPORT 

See  Adjoining  Landowners 

LAW  OF  THE  ROAD 

See  Automobile  §  4;  Highways  §  25 

LEASE 

See  Landlord  and  Tenant 

LEGAL  REPRESENTATIVES 

See  Executors  and  Administrators;  Wills  §  26;  Words 

and  Phrases 

LEGAL  TENDER 

See  Tender 

LEGISLATURE 

See  Constitutional  Law  ;  General  Assembly 

LEVY 

See  Execution  §  3 ;  Poor  Debtors  ;  Taxation  §  26 


LIBEL  AND  SLANDER 

1.  In  General 

2.  What  Constitutes  ;  Particular  Cases 

3.  Malice  ;  Justification  ;  Truth  ;  Privilege 

4.  Pleading,  Evidence  and  Damages 


§  1.  In  General 

action   of  slander  is   not  penal,  6  C   185 

if  not  justified,  construction  of  the  publica- 
tion is  for  the  court,  12  C  264,  15  C  75 

whether  true  or  false,  is  for  the  jury,  as  also 
whether  made  honestly  or  maliciously,  15 
C  81 

writing  to  be  submitted  as  a  whole  to  jury, 
19  C  90 

public  presumed  to  have  read  libel  printed  in 
newspaper,  27  C  26 

in  civil  causes,  court  may  be  required  by  de- 
murrer to  pass  upon  effect  of  publication, 
54  C  257 

also  when  question  is  whether  verdict  is 

contrary  to  evidence,  54  C  257 
-in   some   States   the   question   of  libel   or 


no  libel   is  always  for  the  court ;   in  other 
States   for  the   jury,   54  C   257 
-question   of   libel   or   no   libel    is   for   the 


court  in  this  State,  when,  54  C  257 
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presumption  that  defendant  intends  the  nat- 
ural consequences  of  his  acts  applies  in 
cases  of  libel,  57  C  80 

alleged  libelous  words  to  be  interpreted  by 
common  understanding  and  not  by  actual  in- 
tention of  author,   57  C  87 

action  of  libel  in  general,  67  C  505 

function  of  court  and  jury,  67  C  512,  69  C 
132 

liability  of  president  of  society  for  libel  print- 
ed by  its  order;  ratification,  72  C  51 

General  Assembly  can  create  a  statutory  crime 
of  libel,  90  C  98 

statute  applies  to  all  persons  and  classes  with- 
out exception,  90  C  98 

statute  covers  field  of  defamatory  matter  as 
a  crime  and  does  not  require  proof  of  mal- 
ice as  at  common  law,  90  C  99 

in  all  other  respects  common-law  proce- 
dure prevails,  90  C  99 


Article  1,  §  7,  of  state  Constitution  does  not 
apply  to  civil  action  of  libel,  91  C  432 

whether  statements  are  false  and  malicious 
is  for  trier,  92  C  331 

libel  of  two  or  more  persons  in  single  writ- 
ing constitutes  but  one  criminal  offense ; 
offense  is  against  society,  112  C  121 

burden  on  accused  to  prove  that  he  was 

actuated  solely  by  sense  of  public  duty,  112 
C  121 

§  2.  What  Constitutes;  Particular  Cases 

words  to  receive  their  natural  popular  mean- 
ing, K  13,  30  C  80 

especially  if  aided  by  innuendo  and  ver- 
dict, K  13,  30  C  80 
-words  held  to  charge  wilful  burning,  30  C 


80 
to  call  a  drover  a  bankrupt  is  actionable  per 

se,  2  D  495 
so  also  a  charge  of  perjury  before  church 

tribunal,  2  C  43 
-also    words     imputing    unchastity     to    a 


woman,  2  C  707 

libel  defined,  3  C  341,  27  C  61,  54  C  257 

words  imputing  infidelity  are  libelous,  3  C 
342 

addition  of  words,  "if  I  have  not  been  misin- 
formed," immaterial  as  a  defense,  4  C  408 

what  constitutes  libel,  6  C  391 

a  false  and  malicious  writing  intimating  per- 
jury, or  rendering  one  contemptible  or  ridic- 
ulous is,  6  C  391 

words  falsely  and  maliciously  spoken  of  a 
man  in  his  profession,  are  actionable  per 
se,  when,  7  C  257 

an  abusive  and  libidinous  letter  to  married 
woman  is  libelous  and  a  criminal  offense, 
7  C  266 

to  "pack  a  jury,"  as  applied  to  a  justice, 
means  what,  12  C  263 

words  "he  has  forged  a  receipt,"  are  action- 
able, 13  C  155 

words  imputing  ignorance  or  unskillfulness 
of  physician  in  particular  case,  are  not  ac- 
tionable per  se,  23  C  86 

aliter,  if  imputing  general  want  of  pro- 
fessional skill  and  knowledge,  23  C  86 

words  charging  crime  are  actionable  per  se 
only  if  crime  involves  moral  turpitude  or 
subjects  to  infamous  punishment,  23  C  585 

charge  of  bribery  at  election  is  actionable  per 
se,  23  C  585 

charge  of  wilful  falsehood  by  teacher  to  school 
visitors  is  libelous,  27  C  59 

charge  that  one  is  a  liar  or  swindler,  is  not 
actionable  if  spoken,  though  libelous  if  writ- 
ten, 27  C  61 

publication  charging  business  firm  with  "foul 
and  unfair  dealings"  stating  instance,  etc., 
held  not  actionable  per  se,  53  C  43 

certain    publication    construed    and    held    not 
libelous  per  se,  54  C  257 
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and  constituting  no  ground  of  action   in 

absence  of  special  damage,  54  C  257 

it  is  slanderous  per  se  to  impute  to  a  person 
the  commission  of  the  crime  of  fornication, 
54  C  426 

words    are   actionable   per   se   which   im- 
pute a  crime  involving  moral  turpitude,  54 
C  426 
-although  such  crimes  are  not  technically 


denominated  infamous,  54  C  426 

phrase  "giving  his  so-called  reasons  for  false- 
ly asserting"  held  not  libelous,  56  C  559 

words  mean  that  the  proposition  attempt- 
ed to  be  proved  was  a  false  one,  56  C  559 

words  charging  woman  with  want  of  chastity 
slanderous  per  se ;  "slut" ;  immaterial  what 
witness  supposed  them  to  mean,  74  C  62 

statement  that  one  refused  to  pay  claim  with- 
out suit  not  libelous  per  se;  allegation  of 
loss  of  trade  not  sufficient  basis  where  state- 
ment was  altogether  apart  from  business, 
79  C  523 

calling  one  a  thief  and  robber  actionable  per 
se,  84  C  350 

calling  one  a  cheat  or  swindler  not  actionable 
per  se  unless  spoken  in  relation  to  his  busi- 
ness or  profession  or  charging  him  with 
having  cheated  by  false  pretenses,  84  C 
351 

words  accusing  one  of  a  criminal  offense  are 
actionable  per  se,  85  C  23 

word  slanderous  per  se  may,  from  attending 
circumstances,  lose  its  primary  significance ; 
question  for  the  jury;  thief  as  meaning  em- 
bezzler, 89  C  304 

libel  is  a  false  and  malicious  publication  ex- 
posing one  to  public  ridicule,  hatred  or  con- 
tempt, 89  C  549 

charging  one  with  adultery  actionable  per 
se,  92  C  236,  95  C  482 

seditious  libel,  96  C  605 

words  spoken  of  a  merchant  imputing  mer- 
cantile dishonesty  are  slanderous  per  se, 
98  C  792 

to  call  a  merchant  "a  crook"  in  the  hear- 
ing of  others  may  be  actionable  per  se,  98 
C  792 

but  not  if  context  shows  that  epithet  was 


used  merely  to  describe  a  debtor,  98  C  792 
-under  such  circumstances  a  recovery  re- 


quires allegations  and  proof  of  special  dam- 
age, 98  C  792 

words  imputing  to  a  woman  a  breach  of  chas- 
tity are  actionable  per  se,  99  C  718 

complaint    for   calling   plaintiff   a    "bum" 

held  demurrable,   99   C   718 
-no    demurrer    filed ;    proof    that    "bum" 


meant    prostitute;    judgment    for    plaintiff 
upheld,  99  C  718 
-too  late   for  defendant   to   object   in   Su- 


preme  Court  to  lack  of  innuendo  in   com- 
plaint, 99  C  717 
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ordinary  meaning  to  he  given  to  words ;  where 
meaning  not  plain  it  is  for  the  jury  to  de- 
termine, 105  C  533 

"she  is  a  bad  woman,  she  runs  around  with 
her  boarders,"  held  slanderous  per  se,  105 
C  533 

"she  is  a  thief,  she  steals  vegetables  from  my 
garden,"  held  slanderous  per  se  when  said 
with  reference  to  vegetables  not  growing 
but  severed  from  the  soil,  105  C  533 

charging  lawyer  with  securing  affidavit  from 
girl  without  her  reading  it  is  libelous  per 
se,  106  C  127 

where    affidavit    contained    retraction    of 

charge  in  another  affidavit  made  by  her  that 
police  officer  had  committed  indecent  as- 
sault, matter  so  concerned  public  interest 
as  to  present  case  of  conditional  privilege, 
106  C  127 

evidence  of  truth  of  first  affidavit  admis- 


sible, 106  C  127 
-as  matter  concerned  plaintiff  in  practice 


of  profession  he  could  testify  without  spe- 
cial plea  as  to  general  loss  of  business,  106 
C  127 

but  not  loss   of  particular   client,   106   C 

127 

statements  to  customers  of  bakery  that  pro- 
prietor and  products  are  dirty,  slanderous 
per  se,  107  C  122 

substantial     damages     without    proof    of 

special  damages  proper,  107  C  122 

action  of  slander  of  title  as  applied  to  notices 
forbidding  bathing  in  pond  in  which  plain- 
tiff claimed  riparian  rights,  111   C  361 

injunction  a  doubtful  remedy,  111   C  361 

§  3.  Malice;  Justification;  Truth;  Privilege 

similar  slander  since  suit,  held  inadmissible 
to  prove  malice,  K  151 

common   report   is   no  justification,   1    R  346 

defendant  may  show  plaintiff's  general  char- 
acter as  to  charges,  1  R  354,  459 

charge  of  perjury;  that  prosecution  is  barred 
is  no  defense,  1  R  544 

proof  of  averment  that  third  person  told  de- 
fendant, inadmissible,  2  R  148 

newspaper  reports  by  defendant  omitting  the 
libel,  held  admissible  to  prove  malice  and 
falsity,  3  C  325 

evidence  falling  short  of  justification  is  ad- 
missible in  mitigation,  3  C  463,  31  C  285 

though  tending  to  prove  truth  of  charge, 

31  C  285 

facts  showing  good  grounds  of  suspicion 

held  admissible,  3  C  463 
-also    facts   tending   to   diminish    presump- 


tion of  malice,  3  C  463 

evidence  admissible  to  show  that  plaintiff's 
fame  is  disparaged  for  similar  practices,  3  C 
463 

justification  to  be  confined  strictly  to  the  is- 
sue, 4  C  17 
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must  meet  the  specific  charge,  12  C  263 

general  report  or  reputation  admissible  only 
to  show  character,  4  C  408 

charge  that  A  had  committed  crime  is  sup- 
ported by  proof  that  A  and  B  had  commit- 
ted it,  13  C  156 

communications  are  privileged,  when,  15  C 
75 

if  justified  as  privileged,  the  object  and  in- 
tent of  defendant  is  material  and  is  a  ques- 
tion for  the  jury,  15  C  75 

repetition  of  slander  admissible  to  show  mal- 
ice in  original  speaking,  18  C  464,  47  C 
300 

evidence  of  common  belief  in  truth  of  charge, 
admissible  to  mitigate   damages,  20   C  248 

damages  to  be  increased,  if  defendant  par- 
ticipated in  originating  and  spreading  false 
reports,  20  C  253 

"malice"  does  not  necessarily  include  spite  or 
hatred,  27  C  14 

meaning  of  act  of  1855  that  defendant  may 
give  evidence  of  intention,  30  C  414 

belief  in  charge ;  no  malice ;  desire  to  elicit 
the  truth  is  no  defense  when,  30  C  414 

no  objection,  to  show  malice,  that  words 
charged  were  proved  in  former  action,  31  C 
285 

or   that   words    proved,   to    show   malice, 

were  recovered  for  in  the  former  action,  31 
C  285 

mitigating  circumstances  offered  to  repel  pre- 
sumption of  malice  must  be  shown  to  have 
been  known  to  defendant  at  time,  31  C 
285 

other  libels  against  same  person  admissible  to 
show  malice,  39  C  498 

but  not  to  prove  the  fact  of  the  publica- 
tion charged,  39  C  498 

statements  by  agent  to  patentee,  de  acts  of 
suspected  infringer,  are  privileged,  42  C 
386 

letter  referring  to  same  transaction,  admissi- 
ble to  rebut  claim  of  good  faith  and  no  mal- 
ice, 46  C  116 

malicious  plea  of  the  truth  of  the  slander  may 
be  evidence  of  malice  in  original  speaking, 
47  C  300 

the  truth  must  be  specially  pleaded  if  relied 
on  by  defendant,  53  C  43 

either  in  justification  or  to  mitigate  dam- 
ages, 53  C  43 

this  rule  is  not  changed  by  the  Practice 

Act,  53  C  43 
-rule  applies  though  article  is  not  libelous 


per  se,  if  it  shows  on  its  face  personal  ani- 
mosity equivalent  to  actual  malice,  53  C 
43 
under  statute  malice  in  fact  means  an  im- 
proper and  unjustifiable  motive,  rather  than 
malignity  or  personal  ill  will,  57  C  73 
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* intention  to  amuse  the  public  and  stir  up 

plaintiff  to  pay  a  debt,  held  an  improper 
and  unjustifiable  motive,  57  C  73 

under  the  circumstances  held  defendant  might 
disavow  part  of  alleged  libel  and  justify 
other  part,  57  C  86 

defendant  newspaper  company  may  prove  in 
justification  that  publication  was  intended  as 
an  item  of  news,  or  a  just  criticism  of  men 
or  measures,  57  C  86 

or  comment   upon   matters  of  public  in- 
terest, 57  C  86 
-such  proof  held  to  rebut  presumption  of 


malice,  57  C  86 

statute  de  malice;  purpose  and  object,  57  C  86 
defendant   may   show   mistake   in   punctuation 

to   show    absence   of   malice,    57   C   86 
but   not   to   construe   or  modify  the   lan- 
guage used,  57  C  86 
-the    question    of    punctuation    is    for    the 


jury,  57  C  86 

defendant  may  read  to  jury  previous  articles 
in  other  newspapers  stating  facts  which 
warrant  the  use  of  alleged  libelous  term  to 
prove  absence  of  malice  in  publication,  57  C 
86 

finding  that  motive  of  publication  was  wrong, 
improper  and  unjustifiable,  is  a  finding  of 
"malice  in  fact."  60  C  485 

existence  of  "malice  in  fact"  in  a  libelous 
publication  is  a  question  of  fact,  60  C  485 

conclusion  of  triers  on  that  point  is  gen- 
erally not  open  to  review,  60  C  485 

defendants  cannot  show  what  was  said  in 
opening  negotiations  for  compromise  and 
in  offering  to  print  retraction,  either  for 
purpose  of  mitigating  damages  or  disprov- 
ing malice  in  fact,  60  C  485 

absolute  and  conditional  privilege ;  statements 
before  investigating  board  of  council ;  prov- 
ing actual  scope  of  investigation,  64  C  223 

privilege  of  witness  in  court,  64  C  233 

petition  to  police  commissioners  for  removal 
of  officer ;  not  privileged,  if  express  malice 
shown,  66  C  175 

action  of  libel  in  general ;  malice,  privilege, 
truth  as  a  defense ;  evidence  and  practice, 
67  C  505 

general  denial  of  complaint  permits  proof  of 
privilege,  72  C  335 

defamatory  words  of  a  volunteer  without  in- 
terest in  matter  and  not  standing  in  con- 
fidential relationship  to  parties,  not  privi- 
leged, 78  C  365 

statements  of  district  superintendent  of 
schools  to  board  of  visitors,  in  official  re- 
port, as  to  qualifications  of  teacher  are 
privileged,  81   C  293 

good  faith  and  honest  belief  all  that  need 

be  shown,  81   C  293 
-defendant  need  not  disprove  intent  to  do 


injury,  81  C  293 
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no  presumption  that  such  statements  are 

false  or  malicious,  81  C  293 

a  pastor  or  priest  may  criticize  from  the  pul- 
pit but  cannot  make  false,  malicious,  and 
criminal  accusations  and  insist  that  they  are 
privileged,  85  C  23 

no  liability  for  false  or  defamatory  matter  if 
made  under  privilege,  85  C  23 

class  of  absolute  privilege  is  narrow ;  prac- 
tically limited  to  legislative  and  judicial 
proceedings  and  acts  of  State,  85  C  23 

where  time,  place,  manner,  etc.,  attending  ut- 
terance of  words  is  undisputed,  question  of 
privilege  is  one  of  law,  85  C  23 

if  express  malice  exists,  privilege  will  not  pro- 
tect one;  this  is  a  question  for  the  jury,  85 
C  23 

language,  time,  place,  manner  and  other  cir- 
cumstances, admissible  as  affecting  question 
of  malice,  85  C  24 

malice  means  a  statement  made  in  an  improper, 
unjustifiable  manner  or  with  improper  or 
unjustifiable  motives,  85   C  24 

privileged  publication  is  one  where  person 
acts  in  bona  fide  discharge  of  a  public  or 
private  duty  and  rebuts  implication  of  mal- 
ice, 87  C  220 

whether  occasion  is  privileged  is  question  of 
law  for  the  court ;  question  of  malice  is  for 
jury;  burden  to  show  malice,  87  C  220 

an  appeal,  not  challenging  the  rulings  or 
charge  but  that  the  verdict  is  against  evi- 
dence, does  not  raise  question  of  privileged 
communication,  87   C  220 

letter  to  constable  accusing  one  of  theft,  a 
privileged  communication,  87  C  220 

letter  of  a  captain  de  fitness  of  one  for  pro- 
motion is  a  privileged  communication,  88 
C  247,   91    C  430 

a  privileged  communication  is  actionable  only 
if  made  with  malice  or  is  false  and  de- 
famatory, 88  C  247 

"malice"  is  unjustifiable  motive,  88  C  247 
malice  may  be  proved  by  extrinsic   evidence 

or  by  the  article  itself,  90  C  99 
free  criticism  of  public  officials  is  allowed,  but 
cannot  be   used   to   circulate   false   and   de- 
famatory matter  or  for  personal  antagonism 
and  malice,  90  C  99 

burden  of  proof,  90  C  99 

truth  as  a  defense,  90  C  105 

proof  of  publication  of  defamatory  words 
raises  presumption  of  malice  entitling  one 
to  damages  if  neither  truth  nor  privilege 
shown,  92  C  236 

existence  of  privilege  casts  on  plaintiff  proof 
of  express  or  actual  malice,  92  C  331 

existence  of  privilege  no  defense  if  publica- 
tion is  with  express  malice,  92  C  331 

conditions  and  occurrences  prior  to  the  time 
of  alleged  libel  not  admissible  to  prove 
truth,  92  C  331 
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privilege ;  newspaper  comment  as  to  condition 

in  city  almshouse,  92  C  333 
justification  proved  must  be  as  broad  as  the 

libel,  92  C  335 

privileged    communication,    what    constitutes ; 

mav  be  proved  under  general  denial,  97  C 

38" 
action  does  not  lie  in  absence  of  proof  of 

actual    malice;    honest    belief    in    truth    of 

statement     is     sufficient;     how     malice     is 

proved,  97  C  38 
what  constitutes  an  occasion  of  privilege 

is  a  question  of  law,  97  C  38 
-charge   by   tenant   that   wife   of   landlord 


-complaint  charged  defendant  saying  plain- 


had  stolen  certain  articles  made  to  him  in 
connection  with  claim  for  indemnity,  97  C 
39 

repetition  of  statement  as  proof  of  actual  mal- 
ice, 97  C  39 

need  be  no  extrinsic  evidence  but  may  be 

inferred  from  statement  and  circumstances 
in  which  made,  97  C  42 

relationship  between  issue  of  privileged  occa- 
sion and  issue  of  actual  malice,  97  C  39 

direct  testimony  of  defendant  as  to  for- 
mer does  not  necessarily  permit  cross-ex- 
amination as  to  latter,  97  C  39 

whether  privilege  exists,  a  question  of  law ; 
whether  abused,  a  question  of  fact,  102  C 
448 

position  of  newspaper  editor  and  publisher 
not  privileged  in  discussing  acts  of  private 
person,  102  C  448 

"malice  in  fact"  in  statute  permitting  proof 
of  intention  does  not  mean  ill  will  or  in- 
tent to  injure  but  unjustifiable  motive,  106 
C  127 

purpose  of  statute  is  to  protect  news- 
papers in  discussing  matters  of  public  in- 
terest, 106  C  127 

but  otherwise  where  actual  malice  ap- 
pears,  106  C   127 

charging    lawyer    with   securing   affidavit 

from  girl  without  her  reading  it  is  libel- 
ous per  se,  106  C  127 

charge  concerning  malice  in  fact  in  action 
against  newspaper,  approved,   113  C  574 

a  defendant  by  failing  to  put  in  issue  the 
truth  of  a  libel  cannot  prevent  plaintiff 
from  proving  charges  to  be  false,  113  C  574 

in  action   against  newspaper,   measure  of 

investigation  which  would  be  proper  in  gen- 
eral not  applicable  to  article  potentially  li- 
belous, 113  C  574 

questions    tending    to    show    indifference 

of  citv  editor  to  rights  of  plaintiff  admis- 
sible, 113  C  574 

plea  of  justification  must  be  as  broad  as  the 
charge  complained  of;  it  must  justify  the 
very  charge  and  it  is  not  sufficient  to  allege 
a  different  statement  though  of  same  gen- 
eral nature,  117  C  599 
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tiff's  son  was  illegitimate ;  answer  that  de- 
fendant said  plaintiff  had  to  get  married 
and  that  this  was  true,  held  not  to  raise  is- 
sue of  justification,  117  C  599 

§  4.  Pleading,  Evidence  and  Damages 
special  damage,  to  be  proved,  must  be  alleged, 

K  65 
similar   slander    since   suit,   held   inadmissible 

to  prove  malice,  K  151 
insufficient    allegation   of    special    damage,    K 

290 
parol    evidence    of    libel    inadmissible    unless 

writing  is  lost  or  destroyed,  1  R  408 

charge  of  theft ;  evidence  of  vindictive  dam- 
ages in  trespass,  inadmissible,  5  D  258 

newspaper  reports  by  defendant  omitting  the 
libel,  admissible  to  prove  malice  and  falsitv, 
3  C  325 

instructions  of  superior  held  admissible  to 
rebut  charge  of  official  partiality,  3  C  325 

evidence  of  uniform  profession  and  con- 
duct held  admissible  to  rebut  charge  of 
infidelity,  3  C  326 

general  character  inadmissible  to  rebut  spe- 
cific charge  of  official  misconduct,  3  C  326 

mistake  and  mistaken  construction  of  law 
inadmissible  to  rebut  charge  of  taking  un- 
lawful commssions,  3  C  326 

truth  of  words  is  inadmissible  under  gen- 
eral issue  without  notice,  3  C  463 

also  inadmissible  in  mitigation  of  dam- 
ages, 3  C  463,  4  C  408,  31  C  285 

so  also  evidence   of  lack  of   professional 


skill  in  particular  instances,  31  C  285 
-and   proof   of   professional    reputation   of 


plaintiff,  31   C  285 

evidence    falling    short    of    justification    Iicld 

admissible  in  mitigation,  3  C  463,  31   C  285 

defendant  cannot  prove  truth  of  part  of  dec- 
laration which  has  been  abandoned,  4  C  17 

innuendo    cannot     enlarge     the    meaning    of 
words,  4  C  18,  12  C  262 

nor  vary  the  natural  meaning  and  appli- 
cation, 6  C  391 
-but    mav    confine   or   direct    the    libelous 


expression,  4  C   18 

variance  between  charge  and  proof,  held  in- 
sufficient when,  4  C  408 

damages  not  reduced  by  showing  that  defend- 
ant heard  the  slander  from  a  third  person, 
4  C  408 

defendant's  offer  to  point  out  the  author 

held  inadmissible  when,  4  C  408 

evidence  of  plaintiff's  good  character  held  ad- 
missible, 6  C  24 

plaintiff  may  prove  defendant's  wealth,  to  in- 
crease damages,  6  C  24,  33  C  335 

such   ruling  commented   upon,  20  C  250 

special  damage  need  not  be  proved,  when,  7  C 
257 


witness  cannot  prove  words  spoken,  if  unable 
to  say  whether  they  were  uttered  before  or 
after  suit  brought,  7  C  284 

other  writings  proved  to  be  in  defendant's 
hand  held  admissible,  9  C  55 

what  averments  are  necessary  if  libeled  party 
is  vague  and  uncertain,  12  C  262 

what    are    sufficient   after    verdict,    12    C 

262 

innuendo  is  treated  as  surplusage,  if  not  need- 
ed,  12  C  262 

identity  of  plaintiff  with  party  libeled  may  be 
shown  extrinsically,  12  C  262 

conversations  and  documents,  when  relevant, 
12  C  262 

an  innuendo  is  not  a  subject  of  proof,  12  C 
290 

aliter,  if  explaining  words  as  applying  to 

plaintiff  in  a  particular  character,  12  C 
264 

or  if  the  words  are  ambiguous,  12  C  264 


subsequent  articles  having  no  reference  to 
alleged   libel,   inadmissible  to   show  malice, 

12  C  264 

when  plaintiff  need  not  prove  all  the  words 
alleged,   13   C  155 

ambiguous  words  dependent  on  extrinsic  mat- 
ter ;  evidence  of  malice  admissible,  13  C 
361 

when  unchastity  is  charged,  and  plaintiff's 
bad  character  is  relied  on  in  defense,  plain- 
tiff may  recover  nominal  damages,  13  C 
361 

damages  to  be  commensurate  with  the  injury, 

13  C  368 

repetition    of     slander    admissible     to     show 

malice  in  original  speaking,  18  C  464,  47  C 

300 
but  is  not  a  ground  per  se  for  additional 

damages,  47  C  300 
that  crime  charged  was  impossible  under  the 

circumstances,  held  inadmissible,   18   C  464 
innocent    motive    held    admissible    to    reduce 

damages,  18  C  464 
proof   of   essentiallv   the   slander   charged,    is 

sufficient,  18  C  474 
evidence  in  justification  of  charge  of  adultery 

must   conduce   to   prove   the   exact   charge, 

20  C  229 
declarations    held    insufficient    to    justify, 

20  C  229 
what  evidence  insufficient  to  justify  charge  of 

theft,  20  C  238 
poverty  of  defendant  held  inadmissible  to  mit- 
igate damages,  20  C  248 

evidence  of  common  belief  that  charge  was 
true,  admissible  to  mitigate  damages,  20  C 
248 

damages  to  be  increased,  if  defendant  par- 
ticipated in  originating  and  spreading  false 
reports,  20  C  253 


Libel  and  Slander  §  4 

proof  that  words  were  publicly  uttered  is  suf- 
ficient, without  proof  that  it  was  in  hearing 
of  A,  as  charged,  21  C  443 

meaning  cannot  be  extended  by  innuendo,  23 
C  92 

public  presumed  to  have  read  libel  printed  in 
newspaper,  27  C  26 

malice  in  fact  as  bearing  on  damages,  30  C 
414 

no  objection,  to  show  malice,  that  the  words 
charged  were  proved  in  former  action,  31 
C  285 

or  that  the  words  proved,  to  show  mal- 
ice, were  recovered  for  in  the  former  action, 
31  C  285 

reputation,  how  proved,  31  C  285 

damages  may  be  awarded  for  the  anxiety  and 
distress  caused  by  words  spoken  of  a  pro- 
fessional man,  31  C  285 

other  libels  against  same  person  admissible 
to  show  malice,  39  C  498 

but    not    to    prove    fact    of    publication 

charged,  39  C  498 

defendant  not  to  be  limited  in  number  of  wit- 
nesses as  to  plaintiff's  reputation,  when,  45 
C  235 

letter  referring  to  same  transaction,  admis- 
sible to  rebut  claim  of  good  faith  and  no 
malice,  46  C   116 

malicious  plea  of  the  truth  of  the  slander  may 
be  evidence  of  malice  in  original  speaking, 
47  C  300 

may  indirectly  tend  to  increase  damages, 

47  C  300 

damages  to  be  awarded  only  for  the  slander 
charged,  47  C  300 

new  trial  granted  where  verdict  for  excessive 
damages,  50  C  583 

libel  alleged  to  be  against  joint  business;  evi- 
dence de  mental  suffering  of  individual 
plaintiff  held  inadmissible,   53   C   43 

where  complaint  is  against  individual  mem- 
bers of  firm,  joint  suit  cannot  be  main- 
tained, 53  C  43 

truth  as  a  defense  must  be  specially  pleaded, 

53  C  43 

either  in  justification  or  mitigation,  53  C 

43 

circumstances  attending  utterance  of  the 
words  charged  are  admissible  under  gen- 
eral denial,  54  C  426 

no  error  for  court  to  expunge  averments 

of  such  circumstances  in  a  second  defense, 

54  C  426 

in  estimating  vindictive  damages  jury  may 
consider    plaintiff's    counsel    fees,    57    C    73 

burden  is  on  plaintiff  to  prove  improper  and 
unjustifiable  motive,   57   C  86 

statute  de  damages ;  purpose  and  object  of 
statute,  57  C  86 

under  statute  if  plaintiff  prove  "malice  in 
fact,"  he  is  entitled  to  recover  general  dam- 
ages, 60  C  485 
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notwithstanding   the    fact    that    defendant 

gives  proof  of  intention,  60  C  485 
-or  that  no  retraction  has  been  demanded, 


or  that   special   damages   were   not   alleged 
or  proved,  60  C  485 

defendant  cannot  show  what  was  said  in  open- 
ing negotiations  for  compromise  and  in  of- 
fering to   print   retraction,  60  C  485 

proof   of   the   facts    and   evidence   of   re- 
traction  was   all,   and   perhaps    more,   than 
he  was  entitled  to,  60  C  497 
-either    for    purpose    of    mitigating    dam- 


ages or  disproving  malice  in  fact,  60  C  497 

where  publication  admitted  and  justification 
not  pleaded,  privilege  is  included  in  the  is- 
sue of  malice,  67  C  504 

exemplary    damages    held    proper,    72    C    731 

if  calling  one  thief  or  robber  only  means  a 
cheat  and  swindler,  special  damages  must 
be  proved,  84  C  350 

purport  of  words  could  not  be  extended  by 
innuendo,   84   C  351 

where  no  special  damages  are  claimed,  re- 
covery may  be  had  for  damaged  reputation, 
injured  feelings,  humiliation,  insult,  expense 
of  litigation,  85  C  24 

jury's  award  is  subject  to  revision  if  excessive 
or  based  on  error  or  improper  motive,  85 
C  24 

punitive  damages  not  the  law  of  this  State, 
85  C  24 

words  actionable  per  se  entitle  plaintiff  to 
more  than  nominal  damages,  86  C  261 

evidence  of  defendant's  repetition  of  slander 
is  admissible ;  evidence  of  actual  malice,  86 
C  261 

burden  to  show  privilege  (dis.) ,  87  C  228 

plaintiff  can  claim  by  way  of  innuendo  that 
publication  is  defamatory  if  the  article  is 
capable  of  such  interpretation ;  question  is 
for  jury,  89  C  549 

if  writing  is  admitted  to  have  been  published, 
need  not  be  introduced  in  evidence,  91  C 
431 

verdict  may  be  directed  when,  91   C  431 

one  cannot  testify  as  to  another's  intent  in 
issuing  libelous  matter,  91  C  431 

must  confine  evidence  to  acts  and  declara- 
tions, 91  C  431 

examples  of  evidence  that  is  admissible  in 
slander  and  libel,  91  C  431 

evidence  of  defendant's  wealth,  91  C  437 

defendant  can  testify  as  to  motives  that 
prompted  his  conduct,  91  C  432 

proof  of  malice  gives  in  addition  punitive 
damages  which  are  the  expenses  of  litiga- 
tion less  taxable  costs,  92  C  236 

compensation  is  basis  of  damages  in  slander 
and  libel ;  amount  depends  on  degree  of 
malice  shown,  92  C  237 

malice  in  fact  may  increase  injury  to  the 
plaintiff    and    justify    larger    damages,    but 
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must    be    measured    by    actual    injury    sus- 
tained, 92  C  237 

actual  damages  cannot  be  increased  or  de- 
creased, 92  C  237 

damages  reasonably  certain  to  accrue  in  the 
future  can  be  considered,  92  C  237 

burden  of  proof,  when  truth  is  alleged  as  a 
defense,  95  C  482 

charge  concerning  burden  of  proof  con- 
sidered, 95  C  482 

better  practice  is  to  submit  proof  of  expenses 
incurred  by  plaintiff  in  litigation  where 
punitive  damages  are  recoverable,  95  C 
482 

charge  must  be  set  forth  with  certainty  in  the 
information    (dis.),   96   C   616 

a  demurrer  may  be  addressed  to  one  of  sev- 
eral alleged  epithets  in  a  complaint,  99  C 
718 

innuendo  necessary  where  words  have  mean- 
ing actionable  and  not  actionable,  99  C  719 

must  be  proved  as  alleged,  99  C  719 

elements  of  damages  for  slander,  102  C  448 

verdict  for  $2500  held  not  excessive,  though 
no  substantial  special  damage  proven,  102 
C  448 

purpose  of  innuendo;  words  may  be  slander- 
ous per  se  though  innuendo  required,  105 
C  533 

general  damages  recoverable  for  slander  per 
se  without  proof  of  special  damage ;  ex- 
emplary damages  recoverable  on  proof  of 
malice,   105   C  533 

words  slanderous  per  se  will  support  substan- 
tial recovery  without  proof  of  special  dam- 
age, 107  C  122 

proper  to  include  in  one  information  several 
persons  injured  by  one  libel,  112  C  121 

burden  is  on  accused  to  prove   privilege 

by   fair   preponderance   of   evidence,    112   C 
121 
-basis  of  prosecution  is  injury  to  the  pub- 


lic, 112  C  124 

punitive  damages  proper  and  consist  of  ex- 
penses of  litigation  less  recoverable  costs, 
113  C  574 

expert  evidence  as  to  this  matter  proper, 

113  C  586 

verdicts  of  $3250  and  $4250  not  excessive  in 
view  of  character  of  libel  and  circumstances, 
113  C  574 

damages  recoverable  limited  to  injuries  which 
are  natural  and  proximate  result  of  pub- 
lication, and  expenses  of  litigation,  113  C 
574 

finding  that  defendant  stated  that  plaintiff 
was  grafter  and  that  this  was  true  held  sup- 
ported by  evidence,  113  C  791 

in  slander  action  plaintiff  permitted  to  re- 
cover for  results  due  to  publicity  incident  to 
bringing  of  action,  115  C  719 
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LICENSES 

§     1.  In  General 
2.  To  Do  Business 

See  also  Automobile  §  3 ;  Gasoline  Stations  ;  Intoxicating 
Liquor  §  2 ;  Negligence  §  5 


§  1.  In  General 

writing  which  for  consideration  grants  flow- 
age  rights  is  lease,  not  license,  1  R  318 

parol  license  to  erect  dam,  admissible  in  de- 
fense of  action  for  flowing,  2  R  208 

license  to  erect  house  passes  no  interest  in 
the  land,  10  C  378 

effect  on  licensee  erecting  building  there- 
under, 10  C  379 
-does   not   affect   purchaser   of   land  with- 


out notice,  10  C  381 

— is  not  an  assignable  or  inheritable  inter- 
est, 10  C  379 

— is  purely  personal,  and  dies  with  licensee, 


10  C  382 
-an  action  of  ejectment  is  sufficient  notice 


of  revocation,  10  C  383 
-after   legal   notice,    licensor   may    remove 


incumbrance,  10  C  383 

license  when  executed  is  generally  but  not  al- 
ways irrevocable,  10  C  379 

license  to  enter  and  remove  property,  means 
within  a  reasonable  time,  11  C  529 

a  mere  naked  authority  to  take  possession  of 
lands  is  a  license,  17  C  411 

silence,  as  evidence  of  license,  21  C  99,  34  C 
538 

if  irrevocable  by  licensor,  license  may  still  be 
revocable  by  his  grantee,  23  C  222 

license  uncoupled  with  an  interest  in  the  sub- 
ject of  acts  authorized  is  revocable,  23  C 
223 

license  by  parol,  unrevoked,  justifies  acts  done 
under  it,  23  C  223 

parol  license  to  divert  water  on  land  is  revo- 
cable, 23  C  223 

so  also  license  to  do  an  act  on  land,  which 

is  required  to  be  by  grant  to  be  indefeasible, 
though  executed  by  licensee  at  great  ex- 
pense, 23  C  223 

parol  license  to  flow  water  on  licensor's  land 
does  not  run  with  the  land,  23  C  228 

parol  license  to  erect  substantial  building  is 
within  Statute  of  Frauds  and  revocable  even 
after  expense  has  been  incurred,  25   C  242 

license  to  sail  through  a  draw  is  a  defense  to 
claim  for  damages,  when,  30  C  390 

though  the  act  is  forbidden  by  statute,  30 

C  390 

license  to  hunt  on  husband's  land  is  not  re- 
voked by  wife  ordering  party  off,  when,  32 
C  335 

license  to  erect  dam ;  writing  from  one  of 
plaintiff's  lessors  admissible,  34  C  536 


license  may  be  by  parol,  or  inferred  from  con- 
duct, 34  C  537 

if  contract  grants  license  to  enter  land,  li- 
cense is  part  of  contract  and  cannot  be  re- 
scinded unless  contract  is  rescinded,  43  C 
173 

license  for  the  private  use  of  an  abandoned 
highway,  held  upon  the  facts  not  be  in- 
ferred as  a  matter  of  law,  59  C  259 

under  provision  that  license  cease  if  licensor 
sold  land,  license  ends  ipso  facto  where  li- 
censor conveys  land  to  his  wife  through  a 
stranger,  65  C  473 

license  to  billboard  company  to  use  fence  does 
not  make  them  occupier  of  premises,  reliev- 
ing owner  of  duty  to  prevent  them  from 
becoming  public  nuisance,  69  C  93 

chaining  up  bars  as  ending  license  to  use  way, 
70  C  441 

opening  way  for  customers  creates  license  in 
them,  78  C  162 

extension  of  time  to  remove  personal  prop- 
erty from  land  is  a  license;  no  formality 
necessary  to  create  it,  82  C  681 

constitutes  license  coupled  with  an  inter- 
est, 82  C  681 

must  have  reasonable  time  to  remove  it, 


82  C  681 

a  license  is  a  personal  privilege,  not  assigna- 
ble, 82  C  681 

if  coupled  with  an  interest,  is  assignable 

and  passes  with  sale  of  the  article,  82  C  681 

license  defined,  82  C  684 

unrevoked  license,  defense  to  ejectment; 
bringing  action  is  not  a  revocation,  83  C 
156 

husband  occupying  wife's  land  by  parol  agree- 
ment, basis  for  finding  occupancy  by  li- 
cense, 83  C  156 

license  to  use  land  may  be  inferred  as  from 
relationship  of  parties.  86  C  537 

whether  one  is  a  licensee  or  tenant  at  will,  86 
C  537 

sale  of  building  to  be  removed ;  implied  li- 
cense to  remove ;  revoked  by  sale  of  land, 
88  C  1 

license  to  build  a  bathhouse  revocable  in 
spite  of  licensee's  expenditure,  if  given  rea- 
sonable notice,  88  C  9 

a  licensee  is  not  entitled  to  statutory  notice  to 
quit,  88  C  9 

failure  of  defendant's  roundsman  to  have  a 
license  to  carry  concealed  weapons  held  not 
to  make  defendant  liable  for  an  assault,  94 
C  707 
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ordinance  giving  chief  of  police  power  to  li- 
cense speaking  in  street  held  invalid  be- 
cause it  gave  him  too  much  discretion,  96  C 
190 

one  who  exceeds  license  to  perform  acts  on 
another's  property  is  a  trespasser  to  the  ex- 
tent he  exceeds  it,  104  C  54 

license   to   perform   act   impliedly  carries 

consent  to  do  all  things  necessary  to  its  ac- 
complishment,  104  C  54 

whether  license   exists   is  mixed  question 

of  law  and  fact ;   whether  it  has  been  ex- 
ceeded is  question  of  fact,  104  C  54 

license    to    remove    and    rebuild    wall    to 

building  not  exceeded  if  work  performed  as 
parties   intended   with   reasonable  care   and 
without  unreasonable  delay,  104  C  54 
-under  allegation  of  trespass  recovery  may 


be  had  for  acts  done  in  excess  of  license, 
104  C  62 

damages,   104  C  71 

license  may  be  created  by  express  agreement 
or  by  implication,  104  C  54 

expenditure  of  money  in  execution  of  license 
does  not  make  it  irrevocable,  107  C  656 

parol  license  to  extinguish  easement,  ex- 
ecuted, ordinarily  shows  intent  to  abandon 
it,   107   C  656 

basis   of  doctrine  is  not  estoppel,    107   C 


656 

permission  to  build  show  window  across 

stairway,   107   C  656 

permission  to  tenant  to  obstruct  easement 
where  he  acts  with  landlord's  acquiescence, 
107  C  665 

effect   of   permission   to   obstruct   limited 

as  to  time,  107  C  666 

license  to  occupy  premises  not  violation  of 
covenant  against  subletting,  110  C  507 

tenant's  request,  after  taking  possession,  to 
landlord  to  make  promised  repairs  would 
carry  with  it  implied  license  to  latter  to 
enter  for  the  purpose,  119  C  415 

use  of  way  by  express  or  implied  permission 
or  license  cannot  ripen  into  easement  by 
prescription,  121  C  60 

where  there  is  no  proof  of  such  permis- 
sion, or  of  express  claim  of  right  by  per- 
son using  way,  character  of  use,  whether 
adverse  or  permissive,  is  determined  from 
circumstances  of  parties  and  nature  of  use, 
121   C  60 

oral  license  gives  licensee  no  estate  or  inter- 
est in  the  land  and  is  revocable  at  will  of 
licensor,  even  though  licensee  has  expended 
money,  123  C  61 

injunction  is  available  at  suit  of  landowner  to 
compel  removal  of  encroachments,  123  C  61 

right    to    remedy    extends    to    structures 

erected  or  privileges  exercised  under  a  li- 
cense, upon  revocation  thereof,  123  C  61 

where  B  managed  his  own  and  his  wife's  ad- 
joining  land,   and   erected   garage   on   own 
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lot  attaching  it  to  walls  of  garage  on  wife's 
lot,  and  supported  roof  by  pilasters  built 
against  face  of  latter,  held  situation  was 
one  of  license,  123  C  61 
— wife  could  terminate  license  and  revoke 
privileges,  as  she  did  against  one  who  took 
B's  property  under  foreclosure  of  lien,  123 
C  61 
-no  equitable  estoppel  could  be  invoked  by 


B  against  wife,  on  which  successor  in  title 
could  rely,  123  C  61 

§  2.  To  Do  Business 

that  licensee  of  patent  might  act  fully  is  per- 
sonal merely,  1   C  346 

license  to  trade  in  time  of  war;  what  is  evi- 
dence of  ship's  license,   1   C  577 

reasonable  cost  of  granting  license  to  build 
may  be  charged  by  municipality  under  pow- 
er given  by  charter,  39  C  140 

common  council  of  New  Haven  could  estab- 
lish reasonable  fee  for  granting  license  to 
water  company  to  open  street,  44  C  106 

but  there  cannot  be  assessment  of  taxes 

under  form  of  a  license  fee,  44  C  106 

sale  of  standing  timber  to  be  cut,  piled  and 
hauled  by  vendor,  gives  him  an  implied  li- 
cense, 51  C  502 

statute  de  licensing  junk  shops,  63  C  196 

statute  de  pawnbrokers,  63  C   197 

statute  de  licensing  itinerant  medical  practi- 
tioners, 63  C  197 

statute  de  "itinerant  peddlers"  construed  with 
a  view  to  constitutionality,  65  C  287,  487, 
77  C  326 

ordinance  for  license  uncertain  as  to  time  and 
requiring  license  fee  of  $50  held  void,  67  C 
29 

council  of  city  cannot  delegate  powers  as 

to  licensing,  67  C  29 

power  to  license  businesses  strictly  construed ; 
where  not  ordinarily  dangerous  to  health ; 
milk  dealers,  67  C  541,  72  C  604 

license  to  collect  garbage,  68  C  101 
complaint    charging    unlicensed    sale    of    milk 

was  insufficient  as  it  did  not  show  duty  to 

obtain  license,  73  C  407 

license  to  use  explosives,  77  C  115 

barber  shop  not  a  place  of  public  accommo- 
dation, 79  C  541 

statute  requiring  one  who  "engages  in"  cer- 
tain business,  or  is  "a  dealer,"  etc.,  does  not 
apply  to  servant  of  such  dealer,  80  C  327 

license  ordinance  as  to  peddlers  of  fruit  in 
city  streets  upheld,  80  C  478 

power  to  license  implies  power  to  fix  fee ;  fee 
not  a  tax;  $2  per  month  for  peddlers  not 
excessive,  80  C  479 

question  whether  purpose  is  revenue  or  regu- 
lation is  material,  when,  81   C  534 

a  dentist  performing  one  or  more  operations 
only  is  not  practicing  his  profession  so  as 


Licenses  §  2 


to  require  a  license,  83  C  300,  but  see  109 
C  73 
where  statute  requires  license  to  be  issued  on 
or  before  certain  date  under  penalty,  license 
thereafter  issued  is  not  void,  84  C  640 

licensing  authority  can  exercise  discretion  so 
that  it  is  not  subject  to  mandamus;  case  of 
maternity  hospital,  84  C  691 

licensed  automobile  dealer  can  loan  a  car  for 
use,  86  C  409 

a  bathhouse  license  held  revokable  after  prop- 
er notice,  88  C  9 

license  fees  come  under  either  the  taxing  or 
police  powers,  90  C  662 

dominant  purpose  controls ;  advertising  sign 
law  held  tax  measure,  90  C  662 

jitney  licensing;  city  cannot  require  owner 
to  pay  a  license  fee  in  order  to  use  car,  and 
another  fee  for  its  driver,  91  C  234 

if  receipts  from  license  are  disproportionate  to 
expenses  involved,  revenue,  and  not  regula- 
tion, is  object  aimed  at,  94  C  269 

auctioneer's  license ;  charging  a  percentage  of 
the  sales  illegal,  94  C  269 

act  of  1919  licensing  milk  dealers,  not  based 
on  public  health  but  to  protect  financial  po- 
sition of  a  class,  void,  94  C  639 

subject  to  constitutional  limitations,  Legisla- 
ture has  power  to  require  license  for  trans- 
action of  any  business,  for  purpose  of  its 
regulation  in  the  public  interest,  97  C  728 

license  may  be  required  for  exercise  of  law- 
ful occupation,  when,   100  C  101 

issue  not  to  be  left  to  arbitrary  deter- 
mination of  official,  100  C  101 

license  may  be  required  of  vendors  of  milk, 
but  fee  must  be  proportionate  to  cost  of 
supervision,  100  C  101 

license  to  practice  medicine ;  how  and  under 
what  circumstances  may  it  be  revoked,  103 
C  65 

when  appeal  from  revocation  of  doctor's  li- 
cense has  been  dismissed,  he  cannot  reliti- 
gate  same  matter  in  prosecution  for  prac- 
ticing without  license,   108  C  45 

a  dentist  performing  one  operation  only  is 
practicing  dentistry  under  definition  of  stat- 
ute so  as  to  require  a  license,  109  C  73 

statute  establishes  exception  to  general  pro- 
hibition against  practice  of  dentistry  by  per- 
sons not  licensed,  109  C  73 

failure  to  comply  with  conditions  forfeits 

right  to  exception,  109  C  73 

where  ordinance  forbade  sale  of  milk  after 
January  1,  1929,  except  under  certain  con- 
ditions, mandamus  will  not  compel  issuance 
of  license  in  December,  1928,  for  year  1929, 
to  one  not  complying  therewith,  109  C  249 

especially  on  hearing  to  quash  on  January 

11,  1929,  109  C  249 

hairdressers  and  cosmeticians ;  license  to  con- 
duct shop;  to  barber  to  practice  hairdress- 


ing  and  cosmetics;  examination;  statutes 
reviewed  and  construed,  113   C  561 

statute  concerning  licensing  of  automobile 
junk  yards  held  within  police  power,  116  C 
458 

but  cannot  be  supported  upon  basis  that 

yard  would  cause  no  unreasonable  depre- 
ciation of  adjacent  property,  116  C  458 

or  conditioned  upon  requirement  that  in- 


terests of  municipality  require  its  establish- 
ment, 116  C  458 
-but  it  is  improper  to  give  motor  vehicle 


commissioner  power  to  determine  whether 
particular  junk  yard  falls  within  statute, 
116  C  458 
Legislature  can  require  license  for  any  busi- 
ness to  regulate  its  conduct  as  public  inter- 
est may  demand,  116  C  464 

suit  by  two  department  stores,  an  optical  com- 
pany conducting  departments  in  them,  and 
two  optometrists  managing  the  business,  to 
determine  validity  of  regulation  of  board 
of  optometry  forbidding  advertising  by  li- 
censed optometrist  of  definite  fixed  price  for 
service  or  optical  goods,  and  for  an  injunc- 
tion, 119  C  667 

appeal  for  order  of  public  utilities  commission 
revoking  license  to  operate  taxicabs,  126  C 
543  and  see  Public  Utilities  Commission 

statute  changing  law  as  to  licensing  of  funeral 
directors  and  embalmers  affected  substan- 
tive rights  and  nothing  indicated  it  should 
be  retrospective,  129  C  128 

rights  of  parties  governed  by  law  in  ex- 
istence when  application  was  made,  129  C 
128 

legislative  intent  that  there  should  be  two 
kinds  of  licenses,  one  for  funeral  directors 
and  other  for  embalmers,  129  C  128 

classification  in  statute  providing  that  issu- 
ance of  funeral  director's  license  be  restrict- 
ed to  relatives  of  deceased  or  disabled  di- 
rectors is  unconstitutional,  129  C  129 

has  no  reasonable  relationship  with  ob- 
jectives of  legislation,  would  grant  exclu- 
sive privileges  in  conduct  of  ordinarily  law- 
ful business,  and  is  obnoxious  to  first  sec- 
tion of  Bill  of  Rights,  129  C  129 

funeral  director's  license  is  means  of  identifi- 
cation and  any  person  proposing  to  engage 
in  the  business  is  entitled  to  receive  one  up- 
on application,  129  C  129 

intention  of  Legislature  not  to  require  em- 
balmer's  certificate  of  funeral  directors 
proved  by  legislative  history,  129  C  129 

attempts  by  Legislatures  in  other  States 

to  impose  this  restriction  have  been  held 
unconstitutional,  129  C  134 

where  board  wrongfully  refused  to  issue  li- 
cense which  would  run  one  year,  mandamus 
proper  to  compel  one  to  be  issued  after  year 
as  of  date  of  application,  129  C  135 
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LIENS 

1.  In  General;  Miscellaneous  Liens 

2.  Mechanics'  Liens 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11. 
12. 
13. 
14. 


-In  General 

-Right  to  and  Validity  of 

-Consent  of  Owner 

-Land  and  Buildings  Covered 

-Subcontractors'  Liens 

-Priority ;  Apportionment ;  Waiver 

-Notice  of  Intent ;  Time  for  Filing ;  Certificate 


Attachment  and  Judgment  Liens 
Municipal  Liens 
Attorneys'  Liens 
lodginghouse  keepers'  llens 
Equitable  Liens 

See  also  Mortgages 


§  1.  In  General;  Miscellaneous  Liens 
conservator  has  no  lien  on  ward's  estate,  1  C 

65 
mortgage  may  be  considered  as  a  lien,  4   C 

421 
continues  how  long,  on  real  estate  of  deceased 

person,  6  C  258 
lien  for  purchase  money  of  land,  exists  when, 

6  C  458 
doctrine   never    adopted   here   in   its   full 

extent,  6  C  464 
whether  it  exists  at  all,  quaere,  17  C  575 


creditors  of  partnership  have  no  lien  on  es- 
tate in  hands  of  devisees,  7  C  307 

common  carrier  is  not  deprived  of  carrier's 
lien  bv  special  contract,  unless  inconsistent 
with  Hen,  10  C  104 

credit  beyond  time  of  delivery  held  in- 
consistent, 10  C  104 

mortgage  lien  is  not  impaired  by  debt  becom- 
ing barred  by  limitation,  11  C  160;  contra, 
as  to  mechanics'  liens,  50  C  270 

creditor  as  such  merely  has  no  specific  lien 
on  debtor's  estate,  11   C  176 

of  mortgagee  of  chattels  is  not  divested  by 
giving  mortgagor  authority  to  sell,  14  C 
335 

no  maritime  lien  exists  for  repairs  or  nec- 
essaries in  home  port,  unless  conferred  by 
statute,   14  C  404 

construction  of  act  of  1855,  27  C  573 

no  vendor's  lien  if  consideration  be  the  as- 
sumption of  grantor's  debt,  31   C   115 

bona  fide  purchaser  of  chattels  belonging  to 
third  person  has  no  lien  for  repairs  made 
without  real  owner's  knowledge,  34  C  398 

no  vendor's  lien  after  redelivery  on  repudi- 
ation of  contract,  39  C  50 

but  has  lien  for  keeping,  as  bailee  by  com- 
pulsion on  redelivery,  39  C  50 

J  322 


for    keeping    pigs   repudiated   by   vendee, 

39  C  50 
lien  on  stock  by  corporation  takes  precedence 

of  vendee's  title,  41  C  255 
of  corporation,  on  stock,  held  not  waived  by 

what  acts,  45  C  22 
statute  de  lien  for  betterments  by  defendant 

in  ejectment,  valid,  48  G  577 
trustee  of  railroad  has  no  lien  under  statutes 

for  expenses  incurred  for   benefit  of  road, 

49  C  174 
whether  vendor's  lien  exists  in  this  State,  and 

whether  assignee  can  enforce,  quaere,  50  C 

104,  58  C  511 
Hen  defined,  57  C  547 

under  statute,  lien  of  stable  keeper  is  of  statu- 
tory  origin   only;   none   exists   at   common 

law,  57  C  547 
the  word  "lien"  in  statute  is  used  in  same 

sense  as  at  common  law,  57  C  547 
possession  is  necessary  to  validity  of  lien, 

57  C  547 
-lien  is  lost  by  sale  and  removal  of  horse, 


and  is  not  revived  by  vendee's  return  of 
horse  to  stable  to  be  kept  for  him,  57  C 
547 

vendor's  lien  is  not  assignable,  58  C  512 

if  vendor  takes  security  he  waives  lien,  58  C 
512 

lien  for  keeping  cows  waived  by  claiming  pos- 
session upon  another  basis,  74  C  541 

statutes  divesting  liens  by  reason  of  subse- 
quent facts  to  be  strictly  construed,  74  C 
617 

no  lien  is  created  against  a  purchaser  without 
notice,  on  the  theory  that  the  amount  paid 
relieved  the  land  of  a  charge,  81  C  548 

liens  exist  only  by  consent,  in  the  absence 
of  a  statute  or  rule  of  law  creating  them, 
81  C  548 


one  paying  widow  for  land  which  belonged  to 
husband's  heirs,  cannot  claim  lien  as  against 
one  who  bona  fide  joins  in  purchasing  rights 
of  heirs,  81  C  548 

lien  of  one  expending  money  on  estate  believ- 
ing it  is  his,  81  C  554 

lien  rights  lost  cannot  be  tacked  to  a  good 
lien,  82  C  298 

a  designated  beneficiary  in  a  benefit  associa- 
tion has  no  lien  for  moneys  paid  to  keep  a 
membership  in  force,  82  C  315 

in  action  for  foreclosure  of  a  lien,  defendant 
cannot  claim  as  a  credit  the  value  of  prop- 
erty still  held  by  him  and  not  given  to  the 
plaintiff  as  agreed,  82  C  479 

right  to  recover  for  improvement  on  real  es- 
tate is  not  a  lien,  83  C  346,  but  see  81  C 
554 

enforcing  lien  in  same  manner  as  mortgage 
applies  to  general  form  of  action,  not  to 
rules  of  evidence  and  burden  of  proof,  84 
C   122 

one  cotenant  has  a  lien  for  the  amount  due 
from  the  other  for  an  outstanding  title  that 
he   purchased,   85    C  379 

a  seller  who  retains  goods  sold  as  agent  or 
bailee  of  buyer  has  lien  for  unpaid  price, 
86  C  22 

balance   can   be    recovered    in   action   for 

goods  sold  and  delivered,  86  C  22 

creditors'  lien  on  property  held  under  unre- 
corded bill  of  sale  good  only  when  prop- 
erty in  possession  of  vendee,  87  C  369 

a  tenant  who  deposits  money  as  security  for 
his  performance  of  the  covenants  of  his 
lease  has  a  lien  for  the  amount,  clause  in 
lease  so  providing,  87  C  400 

savings  bank  depositors  in  a  trust  company 
held  to  have  a  prior  lien  over  company's 
creditors,  88  C  185 

bank's  charter  can  give  prior  lien  to  all 

funds  and  deposits  left  with  it,  88  C  185 

an  outstanding  lien  is  valid  against  a  receiver, 

89  C  645 

taking  possession  of  pledged  property  con- 
verts an  inchoate  lien  into  a  valid  perfected 
one,  90  C  416 

in  action  to  foreclose  lien,  burden  on  plaintiff 
to  prove  defendant's  interest  in  the  land ; 
evidence    admissible    under    general    denial, 

90  C  555 

grantee  taking   land  with   a   recorded   lien   is 

in  same  position  as  grantor,  90  C  651 
Supreme    Court   can    fix   the   law    day    when 

time   has    gone   by,   pending   appeal,    90    C 

652 
pledgee  must  take  possession  of  property  to 

give  him  a  lien,   at  least  as   against  third 

persons,  91   C  57 
compromising   a   questionable   lien   cannot   be 

considered  as  relinquishment  of  a  valid  lien, 

91  C  58 


Liens  §  1 

architect  and  surveyor  cannot  have  lien  on 
land  in  which  their  employer  had  no  inter- 
est,  91   C   165 

void  contract  cannot  create  a  valid  lien;  ul- 
tra vires  contract,  93  C  130 

a  corporation  forbidden  by  law  to  loan  money 
held  to  have  no  lien  on  funds  in  the  hands 
of  a  trustee  in  bankruptcy  that  have  been 
collected  on  piano  contracts,  93  C  130 

lien  defined,  94  C  31 

an  election  to  sue  for  damages  held  to  bar 
lien  on  land  arising  from  contract,  95  C 
66 

"matter  in  demand"  on  foreclosure  is  the 
claim  that  is  secured,  95  C  66 

if  complaint   does   not   state  this,   answer 

or  counterclaim  may  supply  it,  95  C  66 

covenant  against  incumbrances  not  broken 
unless  there  is  a  valid  lien,  95  C  470 

lien  for  automobile  repairs  is  ended  if  owner 
accepts  a  compromise  settlement  of  his 
bill,  99  C  262 

for  repairs  and  storage  of  motor  truck,  ceases 
upon  tender  of  amount  agreed  upon,  99  C 
262 

truck  then  subject  to  replevin  by  owner, 

99  C  262 

right  of  railroad  to  charge  street  railway,  un- 
der statute,  part  of  cost  of  bridge  will  not 
create  lien  displacing  existing  mortgages, 
101  C  13 

right  of  one  repairing  automobile  to  lien  is 
good  against  conditional  vendor,  where  ven- 
dee with  conditional  vendor's  consent 
leaves  car  with  him  for  repairs,  102  C  652 

right   of  bailee   to   claim   lien   in   general 

where  some  person  other  than  owner  of 
article  leaves  it  for  repairs,  102  C  652 

bailee  not  entitled  to  lien  on  repaired  article, 
unless  work  done  with  express  or  implied 
consent  of  owner,  102  C  652 

consent  may  be  implied  from  all  circum- 
stances, including  relation  of  parties,  102 
C  652 

in  action  to  foreclose  lien,  judgment  cannot 
be  collaterally  attacked  on  ground  that  aft- 
er default  was  entered  and  cause  placed 
on  jury  docket,  hearing  was  held  to  the 
court,  105  C  245 

whether  lien  of  crop  mortgage  transferred  to 
proceeds  of  crops,  where  order  upon  pur- 
chaser of  crops  substituted  for  mortgage, 
105  C  615 

under  statute  subrogating  judgment  creditor 
of  one  insured  against  liability  to  rights 
against  insurer,  injured  party's  rights  are 
those  of  creditor  not  lienor,  115  C  193 

award  of  compensation   for  mortgaged  prop- 
erty appropriated  for   public  use  is   substi- 
tute for  property  taken,  115  C  428 
-mortgagee    has    in   equity   a    lien   on   the 


award,  115  C  428 
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relationship  between  depositors  in  savings  de- 
partment of  commercial  bank  and  assets  of 
that  department  not  within  common-law 
conception  of  lien,   119  C   115 

inherent  in  conception  of  lien  that  it  at- 
tach to  res,  119  C  126 

question  of  whether  taking  possession  by  fore- 
closing plaintiff  is  essential  to  appropriation 
of  property  to  debt;  cases  reviewed.  120  C 
16 

trust  receipts  transaction  gives  entruster  a 
lien,  129  C  446 

§  2.  Mechanics'  Liens 

§  3.  In  General 

lienor  cannot  compel  prior  incumbrancer  to 
redeem,  23  C  353 

creates  same  rights  as  if  debt  was  secured  by 
mortgage,  26  C  317 

on  foreclosure,  owner  who  has  sold  interest 
need  not  be  made  part}-,  29  C  256 

statutes  to  receive  a  reasonably  strict  con- 
struction. 30  C  474 

detention  of  agreed  price  entitles  claimant  to 
interest,  41  C  613 

items  in  bill  of  particulars  for  labor  and  ma- 
terials not  covered  by  a  lien  are  improper 
to  show  the  debt  represented  bv  a  lien.  51 
C  177 

but   harmless    unless   they    could   not   be 

distinguished  and  eliminated,  51  C  177 

in  foreclosure,  it  is  not  necessary  to  allege 
any  contract,   51    C  440 

may  prove  contract  of  different  date  from 

that  alleged,  51  C  440 

object  of  suit  to  foreclose  is  not  to  enforce 
a  contract  nor  recover  damages  for  breach, 
but  to  foreclose  a  lien  given  by  statute  and 
not  dependent  on  terms  of  contract,  51  C 
440 

lien  not  perfected,  through  false  representa- 
tions of  defendant;  held  action  could  be 
maintained    for   damages,    53    C    561 

mechanic's  lien  is  purelv  a  matter  of  statute, 
56  C  332 

under  statute,  lien  is  a  statutory  mortgage,  59 
C  314 

lienor's  rights  are  purely  statutory,  61  C  581 

statute  de,  to  be  construed  with  reasonable 
strictness,  61  C  581 

power  of  court  to  enforce  lien;  lienor,  ex- 
cept as  to  title,  in  position  of  mortgagor, 
68  C  416 

foreclosure,  judgment  for  possession,  and 

stay  of  execution ;  conveyance  of  right  un- 
der lien  and  foreclosure;  right  of  junior 
incumbrancer  who  redeems,  68  C  413 

design  of  statute  was  to  give  substantial  se- 
curity to  one  who,  under  contract  with 
owner,  added  value  to  land  by  furnishing 
services  or  materials,  73  C  320 
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when  terms  of  statute  are  doubtful   it  is 

to  be  so  construed  as  to  give  value  to  lien, 
73  C  320 

assignment  of  debt  secured  by  lien  carries 
lien  with  it,  80  C  400 

purpose  and  effect  of  statute  giving  lien  to 
subcontractor,  81   C  502 

mechanic's  lien  does  not  apply  to  state  or 
municipal  buildings  built  from  taxation,  81 
C  632,  90  C  7 

mechanic's  lien  statute  is  derogatory  of  com- 
mon  law ;    strictly   construed,   81    C   632 

incumbrances  on  land  should  appear  of  rec- 
ord, 82  C  298 

mechanic's  lien  does  not  cover  loss  of  profit 
or  damages  sustained  bv  contractor,  89  C 
107 

in  action  on  substitute  bond,  no  recovery 

for  this,  89  C  107 

owner  of  building  abandoned  by  contractor 
incurs  no  liability  for  a  lien  because  he  does 
not  take  possession  of  plumbing  supplies 
left  on  the  premises,  89  C  262 

where  a  contract  provided  for  withholding 
money  if  there  was  any  evidence  of  a  lien, 
held  that  evidence  of  a  lien  should  be  con- 
clusive on  its  face  of  the  validity  of  the  ob- 
ligation, 90  C  7 

grantee  of  land  subject  to  recorded  lien,  who 
takes  his  conveyance  with  full  knowledge 
of  all  the  facts,  in  position  of  grantor  as  to 
making  objections  to  items  in  lienor's 
claims,  90  C  651 

in  foreclosure,  Supreme  Court  may  fix  law 
dav  when  time  set  in  trial  court  has  passed, 
90"C  651 

defendant  relying  on  statute  relating  to  prior 
incumbrances,  should  probably  plead  it,  91 
C  165 

parol  evidence  to  trace  back  title  allowed  un- 
der the  pleadings.  91   C  165 

on  foreclosure,  amount  due  is  in  issue  and 
judgment  goes  for  amount  proven,  91  C 
285 

what  is  substantial  performance  of  a  contract, 
91  C  286 

no  marshalling  of  securities  between  two 
creditors  unless  they  are  of  the  same  debtor 
who  has  two  funds  and  only  one  has  the 
right  to  resort  to  both  funds,  92  C  477 

dissolution  by  substitution  of  bond,  %  C  394 

statutes  to  be  construed  fairly  to  carry  out 
remedial  intent  and  not  with  unreasonable 
strictness.  98  C  748 

history  and  development  of  our  lien-law  stat- 
utes reviewed,  99  C  344 

statutes  de.  to  be  construed  reasonably  rather 
than  strictlv,  to  effectuate  their  purpose, 
99  C  397 

conclusion  of  trial  court  de  work  in  com- 
pletion, held  one  of  mixed  law  and  fact  and 
reviewable.  99  C  398 


Liens  §  4 


on  hearing  in  foreclosure  where  some  parties 
failed  to  appear  and  other  disclosed  no  de- 
fense, validity  of  lien  not  open  to  question, 
100  C  301 

recitals  in  lien  as  verbal  acts  evidencing  in- 
tention to  affirm  sale  and  treat  title  as  in 
vendee,  101  C  5 

mistaken  assertion  of  mechanic's  lien  does  not 
bar  pursuit  of  proper  remedy,   101    C  5 

foreclosure  by  cross-complaint  in  suit  to  fore- 
close mortgage,  commenced  within  two 
years,  101  C  658 

though  no  copy  of  cross-complaint  served 

on  owner  of  equity,  other  lienors  could  not 
complain  of  defect  in  service,  101  C  658 
-lien      lost     where     cross-complaint     not 


served  within  two  years,   101   C  658 
statutes  .designed  to  give  building  contractors 

certain  peculiar   rights,   108  C  232 
to  carry  out  remedial  purpose  not  to  be 

construed    with    unreasonable    strictness    or 

entirely  literally,  108  C  232 
-but  all  provisions  are  to  be  read  together 


and  harmonized,  108  C  232 
history  of  law,  108  C  239 
decisions   in   other   States   of  little   value 

because   their   laws   vary,    108   C   246 

materialmen  cannot  impress  money  retained 
by  State  or  town  to  indemnify  against  liens 
under  contract,  109  C  547 

act  of  1925  de  contractor  on  public  works 
furnishing  bond  and  town  paying  claimants 
for  labor  and  material,  109  C  547 

primary  purpose  to  protect  all  claimants 

for  labor  and  material   independent  of  me- 
chanic's lien  law,  109  C  547 
-entitled  claimants  to  direct  payment  from 


town,  109  C  547 

limitation  of  town's  liability  to  contract  price 
does  not  include  payments  made  to  con- 
tractor, 109  C  547 

not  unconstitutional  as  preference  to  this 

class   of   claimants,   109   C   547 

note  and  mortgage  accepted  as  payment  for 
labor  and  material ;  right  to  lien  terminat- 
ed,  110  C  670 

liens  are  creatures  of  statute  which  is  to  be 
construed  reasonably  and  fairly  to  serve 
its  remedial  purpose,   111   C  136 

all   provisions   to   be   construed   together, 

111   C  136 
-general  purpose  of  law  stated,  111  C  136 


indebtedness  of  B  company  to  plaintiff  un- 
der construction  contract  and  indebtedness 
of  plaintiff  to  B  company  under  stock  sub- 
scription contract  held  independent  and  lat- 
ter could  not  be  applied  against  former  in 
suit  to  foreclose  mechanic's  lien,  113  C 
119 

bond  to  release,  113  C  350 

determination  of  amount  secured  by  lien  and 
failure  of  principal  to  pay,  are  conditions 
precedent  to  action  on  bond,  113  C  350 


statutes  to  be  considered  fairly  and  reason- 
ably to  carry  out  their  remedial  intent  and 
so  as  to  make  lien  of  value,  113  C  351 

right  of  assignee  to  bring  foreclosure  proceed- 
ings, 114  C  79 

lienors  under  contract  with  mortgagor  of 
property  have  no  greater  rights  than  mort- 
gagor as  regards  provision  in  mortgage  for 
release  of  certain  part  of  it  upon  certain 
payment,  114  C  467 

creature  of  statute  and  the  statute  must  be 
complied  with  to  entitle  party  to  its  ben- 
efits, 115  C  494 

where  law  days  fixed  in  judgment  of  fore- 
closure have  passed,  Superior  Court  should 
enter  new  judgment,  115  C  498 

statute  is  to  be  construed  and  applied  so  as 
to  carry  out  its  remedial  intent,  118  C  610 

mechanic's  lienor  by  perfecting  lien  acquires 
no  present  title  and  no  right  of  possession 
and  obtains  it  only  upon  the  becoming  ab- 
solute of  decree  of  foreclosure,  120  C  16 

in  all  essential  respects  attributes  of  fore- 
closure of  mortgages  apply  to  mechanics' 
liens,   120  C   16 

fact  that  foreclosing  mechanic's  lienors  had 
no  title  to  property  until  their  judgment  be- 
came operative,  through  failure  of  defend- 
ants to  redeem,  would  not  disentitle  them 
to  rents  in  receiver's  hands  if  they  estab- 
lished priority,  120  C  16 

plaintiff  lienors  held  to  have  appropriated 
property  to  debt  upon  passing  of  law  day 
though  they  did  not  take  possession,  prior 
incumbrancer  having  meanwhile  foreclosed, 
and  not  entitled  to  money  collected  by  re- 
ceiver of  rents,  120  C  16 

§  4.  Right  to  and  Validity  of 

may  be  on  husband's  life  estate  in  wife's  prop- 
perty,  23  C  563 

none,  for  putting  in  machinery  to  finished 
building,  29  C  256 

how  affected  by  notes  given,  and  receipt  "in 
full,"  29  C  256.  30  C  461 

materialmen  need  not  be  contractors  or  sub- 
contractors, 30  C  461 

none,  from  general  sale  of  material,  30  C  461 

object  of  sale  of  materials  is  of  no  conse- 
quence, unless  they  are  actually  used  in 
the  building,  30  C  461 

not  invalid  for  including,  in  good  faith,  inter- 
est on  notes  not  due.  39  C  351 

valid,  if  debt  is  stated  with  substantial  accu- 
racy, or  if  discrepancy  is  unlikely  to  injure, 
39  C  354 

not  lost  by  taking  notes  payable  at  future  day, 
unless  lien  was  expressly  discharged  by 
such  notes,  39  C  355 

lien  for  installing  furnace,  39  C  363 

lien  on   buildings  of   railroad,   41    C  452 

owner's  note  to  builder  and  by  him  indorsed, 
does  not  carry  lien  to  indorsee,  41  C  522 
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whether  erection  of  fence  around  premises  is 
ground  for  lien,  quaere,  42  C  36 

agent  mav  file  lien  and  foreclose  as  "A,  agent," 
42  C  95 

how  far  lien  attaches  when  owner  of  building 
does  not  own  land,  42  C  95 

not  affected  by  voluntary  conveyance  of  land 
to  owner's  wife,  42  C   102 

contract  for  sale  of  lot  to  be  void  unless  built 
on ;  abandoned ;  no  lien  by  mason  hired  by 
vendee,  43  C  143 

too  large  by  mere  mistake,  is  good  against 
mortgage  given  while  work  was  being  per- 
formed, 44  C  350,  51  C  177,  441 

contract  with  husband  not  wife's  agent ;  lien 
limited  to  husband's  life  estate,  45  C  563, 
58  C  446 

lien  wrongly  describing  name  of  lienors,  but 
properly  signed,  held  valid,  46  C  386 

inoperative  unless  perfected  according  to  stat- 
ute, 46  C  433 

building  erected  at  husband's  request  on  wife's 
land;  lien  attaches  only  to  husband's  inter- 
est, 46  C  559 

husband's  interest  in  wife's  chattels  real  is 
not  subject  to,  49  C  27 

claim  barred  by  Statute  of  Limitations; 
builder's  lien  cannot  be  enforced  against 
property,  50   C  271 

material  and  labor  for  old  house  no  lien  on 
new  house,  51  C  177 

but   if   actually   used   in   new  house,   lien 

thereon,  51   C  177 

immaterial  whether  claim  exists  under  one 
contract  or  many,  51  C  440 

for  material,  under  statute,  when  contract 
was  made  by  authorized  agent ;  held  ma- 
terialmen could  rely  on  lien  without  regard 
to  personal  liability,  52  C  533 

and  rule  de  undiscovered  principal,  as  to 

the  account,  does  not  apply,  52  C  533 

money  borrowed  by  an  association  for  con- 
structing park,  held  not  a  special  fund  on 
which   materialmen  had  lien,  53  C   517 

though  association  had  gone  into  insol- 
vency, 53  C  517 

under  statute,  lien  is  good  not  only  against 
original  proprietors  but  creditors  and  sub- 
sequent incumbrancers,  59  C  296 

existence  of  lien  does  not  depend  on  right  to 
immediate  payment;  lien  exists  from  time 
services  rendered  or  materials  furnished, 
notwithstanding  contract  provision  for  fu- 
ture payments,  69  C  228 

A  makes  contract,  then  takes  B  into  partner- 
ship, and  later  dissolves  partnership ;  A 
files  lien  and  assigns  it  to  C  to  secure 
money  to  complete  work;  B  also  files  lien; 
rights  of  parties,  72  C  378 

one  who  takes  possession  of  premises  under 
agreement  to  build  house  thereon  not  a 
"contractor";  his  interest  as  subject  to  lien, 
74  C  113 
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where  owner  of  land  assumed  contractor's 
obligation  to  pay  for  lumber,  such  payment, 
whenever  made,  relates  back  to  time  ob- 
ligation was  assumed,  74  C  493 

under  statute  as  to  lien  upon  railroad,  lien 
may  be  filed  on  street   railway,  78   C  291 

materialman's  lien  is  not  impaired  by  giving 
note,  in  the  absence  of  any  agreement,  81 
C  502 

on  foreclosure,  no  credit  is  allowed  defend- 
ant for  property  held  by  him  and  not  given 
to  plaintiff  as  agreed,  82  C  479 

if  entire  contract  price  was  paid  before  com- 
pletion of  work,  there  is  nothing  on  which 
a  lien  can  attach ;  payment  as  work  pro- 
gressed, 84  C  487 

sale  of  real  estate,  after  attachment  of  me- 
chanic's lien,  but  before  filing  of  certificate, 
does  not  affect  validity  of  lien,  if  purchaser 
is  not  misled,  87  C  316 

whether  taking  of  note  by  materialman  in 
payment  for  material,  waives  his  right  to 
a  lien  is  for  the  trial  court,  87  C  317 

owner  of  an  unfinished  building,  abandoned 
by  the  contractor,  may  consider  contract 
ended  and  defeat  claim  for  liens,  87  C  686 

agreement  of  parties  cannot  give  effect  to  an 
invalid  lien,  89  C  526 

validity  of  a  lien  may  be  adjudicated  in  ac- 
tion of  law  by  receiver  of  a  building  com- 
pany  to   recover   balance   due   on  building, 

90  C  7 

to  determine  validity  of  a  mechanic's  lien, 
owner  of  the  property  must  be  a  party,  90 
C  7 

receiver  of  a  building  may  file  lien  on  pri- 
vate property  for  material  and  labor  fur- 
nished, 90  C  8 

right  of  purchaser  in  possession  of  land  un- 
der oral  contract  of  sale,  not  subject  to 
architect's  lien,  91    C  165 

honest  mistake  in  overstating  amount  for 
which  lien  is  filed  does  not  invalidate  lien, 

91  C   170 

if  anything  is  shown  by  the  evidence  to  be 
due,  the  lien  is  good  for  that  amount  and 
may  be  foreclosed  for  that  amount,  91  C 
285 

contractor  has  no  right  to  lien  unless  he  has 
a  right  to  demand  compensation  for  work, 
97  C  719 

as  where  he  has  assigned  all  moneys  due 

under  contract,  97  C  719 

single  lien  may  cover  distinct,  but  overlap- 
ping, continuous  contracts,  98  C  745 

if   certificate   be   filed    within   sixty   days 

after  completion  of  last  contract,  98  C  745 

architect  entitled  to  mechanic's  lien  if  plans 
actually  used,  100  C  339 

but  only  for  amount  actually  due  him  at 

time  of  lien,  100  C  339 

allowance  of  $3700  to  architect  who  was  to 
have  3  per  cent.   ($5500)   of  estimated  cost 


of  building,  and  on  owners  becoming  in- 
solvent ceased  to  act  by  mutual  agreement, 
upheld,  100  C  339 

not  limited  to  persons  performing  manual 
labor,  100  C  341 

no  lien  until  some  actual  or  theoretical  incre- 
ment of  value  has  attached  itself  to  land 
by  commencement  of  the  building,  100  C 
342 

but    if    materials    delivered    or    services 

rendered  before  that  time  are  thereafter  in- 
corporated   in    the    building,    lien    attaches, 

100  C  342 

innocent  overstatement  of  claim  does  not  in- 
validate mechanic's  lien,  100  C  344 

no  right  to  mechanic's  lien  for  price  of  elec- 
tric light  fixtures,  101  C  1 

removal  of  pipe  from  old  building  to  be  used 
in  new,  no  basis  for  lien  on  new  building, 

101  C  92 

purchaser  under  real-estate  contract  providing 
that  title  shall  not  pass  till  later,  has  equi- 
table interest  to  which  lien  may  attach  un- 
der building  contract  made  by  him,  104  C 
653 

taking  note  does  not  constitute  payment  of 
debt  unless  so  intended,  nor  does  it  de- 
stroy right  to  lien,   107   C  425 

application  of  payments  on  running  account; 
actual  intention  of  parties ;  presumed  in- 
tention; justice  and  equity  governs  when 
securities  of  differing  quality  involved,  107 
C  425 

do  not  attach  to  public  property  of  State, 
county  or   municipality,   109   C   551 

right  of  purchaser  of  land  who  takes  posses- 
sion before  deed  to  subject  his  interest  to 
lien,  110  C  392 

this  applies  to  oral  contract  to  sell  land 

where  there  has  been  part  performance,  110 
C  392 

ordinarily    vendee    can    subject    land    to 

lien  only  to  extent  of  his  interest,  110  C 
392 

hence  purchase  price  mortgage  has  pri- 
ority, 110  C  392 

but  this  not  so  if  contract  of  sale  con- 
tains directions  to  vendee  to  build,  110  C 
392 

does  not  lie  where  note  and  mortgage  are 
given  in  payment  of  debt,  110  C  670 

whether  they  were   so  given  is  question 

of  intention  for  trial  court,  110  C  670 

provisions  in  statute  for  classification  and 

pro  rata  payment  of  liens  do  not  apply  to 
mortgages,  110  C  670 

effect  on  liens  of  giving  of  mortgage  as 

collateral  security  for  debt  or  in  attempted 
substitution  for  lien,  110  C  677 

conclusion  that  deed  of  property  was  given 
in  payment  and  not  as  additional  security 
to  lien  upheld,  111  C  267 

if  former,  no  lien  would  lie,  111  C  269 


Liens  §  5 

interest  of  vendee  in  possession  under  con- 
tract not  recorded  where  part  of  purchase 
price  paid  is  subject  to  lien,  114  C  79 

if   contract   still   in   force   at   foreclosure, 

vendee's    rights    are   transferred    to   lienor, 
114  C  79 
-vendee  may  carry  out  contract  and  lien 


then   attaches   to    interest   secured   thereby, 

114  C  79 
mere    contract   for   title    deed    does    not   give 

vendee  such  equitable  interest  in  land  that 

liens  can  attach,  115  C  357 
such  interest  could  be  created  if  vendee 

agreed    to   take    immediate    possession    and 

start  construction,  115  C  357 
-mere  consent  by  vendor,  that  vendee  may 


start  work  before  title  passes  does  not 
create  implied  contract,  115  C  357 

if  claim  is  based  on  an  agreement  with  own- 
er, it  is  lienable  even  if  material  has  al- 
ready been  furnished  before  the  agreement, 
116  C  273 

where  after  contractor  had  begun  work  he, 
owner  and  all  materialmen  agreed  that  con- 
tract would  be  abandoned,  contractor  there- 
after would  be  paid  by  the  day  and  owner 
would  assume  obligations  to  materialmen, 
the  latter  became  immediate  contractors, 
116  C  273 

where  mortgage  placed  on  property  after 

agreement,  mortgagee  cannot  claim  lien 
defective  for  lack  of  notice  of  intention  to 
claim  it,  116  C  273 

§  5.  Consent  of  Owner 

subcontractor  without  assent,  has  no  lien,  23 

C  545 
act  of  1852  is  not  extended  to  subcontractor, 

without  assent,  23  C  637 
acts  of  waiver  held  not  to  be  an  assent,  24  C 

320 
no  lien  for  work  or  materials  furnished  with- 
out authority  or  assent  of  owner,  27  C  577 
knowledge  and  silence  of  wife  is  not  consent, 

within  statute,  46  C  559 
for  material,  on  building  erected  by  husband 

on  land  of  wife ;  facts  held  not  to  consti- 
tute consent  of  wife,  58  C  446 
wife    held    not    estopped    by    neglect    to 

make   objection   and   to   give   notice,   58   C 

446 
what  is  "consent  of  owner"  under  statute,  58 

C  446 
facts    held    insufficient    to    show    work    done 

upon    "agreement    with    or    by    consent    of 

owner"  within  statute,  62  C  77 
where  contract  was  made   with   B,   upon 

the  credit  of  C,  the  work  to  be  done  upon 

the  house  of  A,  62  C  78 
-though  A,   B,  and   C  occasionally  direct 


work,  62  C  78 

mere  knowledge  by  landowner  that  materials 

are   being   furnished   not   enough,   66   C   47 
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foreclosure  where  wife  owns  house  and  par- 
ticipates in  control  of  work  but  husband 
contracts  for  work,  70  C  74 

on    such    foreclosure,    complaint    alleged 

agreement  with  wife  as  to  work,  proof 
showed  agreement  with  husband  assented 
to  by  wife ;  no  recovery  permitted,  71  C 
77 

assent  to  contract  of  subcontractor;  what  is 
requisite,  71  C  95 

lien  for  services  and  materials  furnished  un- 
der statute  is  good  only  if  railroad  com- 
pany thus  furnished  knew  or  approved,  83 
C  82 

words  "by  virtue  of  an  agreement"  in  stat- 
ute, construed,  83  C  91 

in  absence  of  agreement,  sufficient  if  material 
or  services  furnished  with  consent  of  land- 
owner, 90  C  651 

requirement  that  agreement  by  contractor 
shall  be  with  or  by  the  consent  of  the  own- 
er, requires  at  least  a  consent  that  indicates 
that  the  owner  shall  be  or  may  be  liable 
for  the  materials  or  labor,  %  C  223 

consent   of   trustees   of  an  association  to 

which  land  is  given,  that  owner  may  erect 
building  on  it,  is  not  the  consent  required 
by  the  law,  96  C  223 

subcontractor's  right  depends  upon  existence 
of  right  in  original  contractor  whether  per- 
fected or  not,  113  C  344 

lack  of  prior  agreement  or  consent  may 

be  obviated  by  subsequent  ratification,  113 
C  344 

but   there   can   be   no   ratification   unless 

act  is  done  by  one  purporting  to  act  as 
agent,  113  C  344 

where  mortgage  company  foreclosed  mort- 
gage without  knowledge  of  one  to  whom 
it  had  been  sold,  and  contracted  for  com- 
pletion of  building  on  it  in  its  own  name 
without  his  knowledge,  no  consent  or  au- 
thority for  work  will  be  implied,  113  C 
344 

t even  though  owner  of  mortgage  subse- 
quently took  -possession  of  property,  113  C 
344 

§  6. Land  and  Buildings  Covered 

covers  land  adjacent  to  building  and  reason- 
ably convenient  for  its  use,  18  C  342 

one  lien  for  work  under  two  contracts,  on 
same  land,  permissible,  23  C  567 

aliter,  if  on   separate  and  distinct  pieces 

of  property,  23  C  567 

separate  lien  for  each  house  in  block  is  un- 
necessary when,  41  C  361 

one  lien  on  two  houses  for  all  materials 
furnished  both,  held  invalid,  42  C  293 

understanding  of  parties  does  not  dis- 
pense with  statutory  requirements,  42  C 
294 
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especially  if  third  persons  are  interested, 

42  C  294 

adjoining  lots  owned  in  fee  and  on  long 
lease,  appropriated  to  one  purpose,  held 
covered  by,  44  C  350 

lien  on  too  much  land  and  release  of  part  by 

parol,  held  valid,  46  C  386 
rule    as   to   quantity   of   land   which   may   be 

subject  to  lien,   with  farm  buildings,  59   C 

296 
lien   on   buildings   adapted   and    intended    for 

use   of   entire    farm,    held   to    cover    whole 

farm,  59  C  296 
especially     where    the     value    would     be 

greatlv  reduced  if  buildings  were  detached, 

59  C  296 

essential  to  validity  of  a  single  lien  on  sep- 
arate buildings,  that  they  be  erected  for 
general  and  connected  use,  61   C  579 

what  unity  of  structure  and  use  is  nec- 
essary, 61  C  579 
-one  lien  for  material  on  three  houses  on 


one  lot  where  houses  were  separately  mort- 
gaged during  construction  and  rented  sep- 
arately after,  held  invalid,  61  C  579 

lien  for  artesian  well;  "appurtenances,"  73  C 
318 

an  addition  to  a  building  is  one  of  its  ap- 
purtenances, 87  C  316 

mechanic's  lien  claimed  on  too  great  a  quan- 
tity of  land,  if  made  fraudulently,  vitiates 
the  lien,  89  C  520 

if  made  in  good  faith  and  through  mis- 
take and  not  grossly  inaccurate,  will  be  ef- 
fective between  parties  as  to  land  that 
could  be  covered,  89  C  520 

mechanic's  lien  is  confined  to  buildings  for 
which  material  is  furnished  unless  other 
buildings  are  appurtenant,  89  C  527,  554 

prima  facie  one  house  on  a  city  lot  is  not 
appurtenant  to  another,  89  C  554 

because  lot  cannot  be  divided,  does  not  give 
lien  on  property  for  which  material  was 
not  furnished,  89  C  554 

no  intentional  misdescription  in  mechanic's 
lien,  where  several  buidings  are  included 
by  mistake,  89  C  554 

to  justify  lien  on  whole  of  a  city  lot  where 
there  are  three  buildings,  other  two  must 
be  appurtenant  to  one  repaired,  and  bur- 
den to  show  this  is  on  lienor,  89  C  554 

illegal  lien  against  two  separate  houses  can- 
not be  corrected  by  withdrawing  as  against 
one,  91   C  169 

material  furnished  for  two  houses  under  one 
contract;  lienor  must  show  how  much 
went  into  each,  91  C  712 

farm  and  buildings  thereon  a  lienable  unit 
for  such  work  done  thereon  as  might  be 
the  subject  of  a  mechanic's  lien,  98  C  747 
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§  7.  Subcontractors'  Liens 

workman  has  no  lien  for  work  done  against 
express  orders  to  contractor,  27  C  573 

none,  if  contract  price  for  whole  work  is 
paid  before  plaintiff's  work  was  done,  27  C 
573 

verbal  guaranty  of  contractor's  debt  is  not 
payment,  43  C   14 

subcontractor's     rights    not    affected     by 

payment   of   guaranty   after  notice   of   lien, 
43  C  14 

subcontractor  is  entitled  to  lien  without  ref- 
erence to  his  remedy  against  original  con- 
tractor, 53   C   561 

B  agreed  to  build  house  on  land  of  A,  A  to 
to  pay  part  of  the  cost,  B  the  remainder 
and  occupy  house ;  B  held  an  original  con- 
tractor with  A,  and  plaintiff,  a  material- 
man, only  subcontractor,  55  C  261 

A  could  not  be  held  without  notice,  55  C 

263 

especially  where  A  had  paid  B  the  sum 

agreed  upon  and  was  ignorant  of  his  con- 
tract with  the  plaintiff,  55  C  262 

mere  knowledge  by  landowner  that  subcon- 
tractor is  furnishing  material,  not  enough, 
66  C  47 

foreclosure  of  subcontractor's  lien  after  de- 
fault in  performance  by  contractor  and 
completion  by  owner ;  pleading  and  prac- 
tice ;  extra  labor,  73  C  448 

limitation  of  amount  of  subcontractor's  lien 
to  price  agreed  upon  for  building,  73  C 
519 

right  of  subcontractor;  alteration  in  original 
contract ;  payment  of  contractor  before  no- 
tice of  lien ;  so  before  time  agreed  upon, 
74  C  493 

statutes  control ;  their  history ;  "subcon- 
tractor" ;  right  of  one  to  whom  subcon- 
tractor turns  over  his  works;  notice;  pay- 
ment, 76  C  107,  83  C  82 

five  days'  notice  of  payment  necessary  to 
make  it  good  against  a  known  subcon- 
tractor though  no  notice  was  given  by  him 
that  a  lien  was  claimed,  81  C  502 
in  Connecticut,  subcontractors  and  material- 
men are  subrogated  to  the  rights  of  the 
contractor ;  if  he  abandons  work,  they  lose ; 
they  do  not  have  an  independent  right  of 
lien,  81  C  632,  82  C  244,  96  C  223 
where  mortgage  calls  for  advancements  as 
building  progresses,  deduction  by  mort- 
gagee to  pay  commissions  with  knowledge 
of  mortgagor  is  virtually  payment  to  the 
latter,  82  C  244 
in  mechanics'  liens,  payments  made  before 
receiving  notice  of  subcontractors'  liens  are 
good,  84  C  487 
if  owner  elects  to  complete  a  building  con- 
tractor has  abandoned,  subcontractors  are 
entitled  to  share  in  any  balance  he  receives, 
87  C  686 
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no  subcontractor  can  defeat  lien  of  an- 
other on  ground  that  other's  default  was 
wilful,  87  C  686 

subcontractor's  lien  attaches  to  balance  due 
contractor  when  owner  elects  to  finish  work 
abandoned  by  contractor,  but  money  ex- 
pended by  owner  must  be  deducted  from 
contract  price,  89  C  262 

money  paid  contractor  when  building  reaches 
certain  stages  is  not  "paid  in  advance  of 
time  stipulated,"  89  C  262 

subcontractors  must  show  that  owner,  who 
fails  to  notify  them  of  advance  payments, 
knew  their  names  and  relation  to  the  work, 
89  C  262 

otherwise   he   is   not   precluded   from  the 

benefit  of  these  payments,  89  C  262 

money  withheld  by  a  State  or  city  on  a  build- 
ing is  not  in  trust  for  subcontractor  and 
materialman  in  preference  to  general  credi- 
tor, 90  C  7 

right  of  subcontractors  where  receiver  of 
original  contractor  continues  contract,  90  C 
7 

that  owner  knew  in  a  general  way  that  con- 
tractor was  not  doing  work  with  his  own 
hands  or  own  material  is  not  sufficient  to 
impugn  good  faith  of  payment  of  full  con- 
tract price,  91  C  712 

owner  must  have  names  of  those  fur- 
nishing material  and  work,  91  C  712 

one  lien  not  good  where  there  are  two  sep- 
arate lots  separately  owned,  91  C  712 

subcontractors  are  not  creditors  of  owner  of 
the  building,  92  C  476 

what   owner   owes    contractor    is   a  fund 

for  their  payment,  92  C  476 

where  one  subcontractor  filed  notice  of  lien 
with  the  owner  and  owner  thereafter  made 
further  payments  on  the  contract,  held 
that  he  could  look  to  owner  to  make  good 
the  sum  due  him  to  the  extent  of  payments 
after  notice,  92  C  485 

foreclosure  by  one  subcontractor ;  power  of 
court  to  adjudicate  claims  as  between  other 
subcontractors  and  general  contractor ; 
pleadings,  95  C  336 

where  work  is  defective,  general  contractor 
responsible  to  owner,  but  subcontractors 
are  responsible  to  him,  and  loss  should  be 
distributed  among  them,  95  C  336 

though   general   contractor   has   not   filed 

pleadings   disputing  contractors'   claims,   95 
C  336 

court  can  enter  up  judgment  in  favor  of  re- 
spective lienors  to  avoid  future  litigation, 
95  C  336 

subcontractor's  rights  depend  on  those  of  con- 
tractor, and  if  he  could  have  no  lien  on 
land,  they  could  not,  96  C  223 

where  money  is  due  bankrupt  contractor, 
subcontractors  have  only  claim  on  his  es- 
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tate,  cannot  claim  payment  from  money 
due  him,  96  C  223 

of  the  effect  on  right  to  lien  of  contract  to 
purchase  land  and  a  house  "to  be  erected 
thereon" ;  held  to  mean  a  single  purchase 
of  house  and  lot,  104  C  653 

hence    materialman    furnishing    goods    to 

vendor  was  not  in  position  of  subcon- 
tractor bound  to  give  notice  to  other,  104 
C  653 

quaere  as  to  effect  of  materialman's  ignorance 
of  contract  had  it  been  for  immediate  sale 
of  lot  with  independent  agreement  as  to 
house,  104  C  657 

right  of  owner  making  payment  to  subcon- 
tractor to  have  payment  applied  to  lienable 
charges,  105  C  616 

when  subcontractors  entitled  to  lien,  108  C 
232 

condition  in  bond  that  principal  pay  all  per- 
sons contracting  directly  with  him  held  to 
give  right  to  subcontractors  to  proceed  di- 
rectly against  surety,  109  C  256 

not  restricted  to  lien  rights  against  own- 
er in  case  of  default  of  general  contractor, 
109  C  256 

in  favor  of  subcontractors,  depend  on  pay- 
ments made  in  good  faith  by  owner  to  orig- 
inal contractor  before  notice,  109  C  362 

nature  of  subcontractor's  lien.   111   C   132 

cannot  be  taken  from  him  by  act  of  con- 
tractor or  owner,  111  C  132 

provision    permitting     owner    credit     for 

payments  made  in  good  faith,  111   C  132 

where    owner    put    in   contract    provision 

that  price  of  work  was  to  be  applied  to  bill 
he  had  against  contractor,  and  later  as- 
sured contractor  there  was  no  such  agree- 
ment, credits  given  contractor  held  not  to 
be  payments  in  good  faith,  111  C  132 

as    to    provision    in    contract    for    credit 

alone,  quaere,  111  C  132 

in  action  to  foreclose  lien  of  subcontractor, 
amount  due  original  contractor  is  material 
issue;  latter  should  be  made  party,  118  C 
610 

fact  that  same  issue  is  presented  in  pend- 
ing suit  by  original  contractor  against  own- 
er, to  which  subcontractor  not  a  party,  can- 
not prevent  its  determination  in  foreclosure 
suit,  118  C  610 

§  8.  Priority;   Apportionment;    Waiver 

attaching  creditors  take  subject  to  the  lien 
for  work  done  and  to  be  done  under  a  con- 
tract, 18  C  342 

statute  applies  to  buildings  of  railroad  com- 
panv ;  takes  precedence  of  mortgage,  when, 
41   C  464,  466 

circumstances  entitling  mortgage  to  prece- 
dence, 42  C  36 
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agreement  abandoned;  new  contract;  rights  of 
mortgagee  held  superior  to  lien  though 
mortgage  was  later,  42  C  51 

certain  proceedings  allowed  by  company  held 

no  waiver  of  lien,  45  C  43 
lien  filed  before  a  mortgage  is  recorded  takes 

precedence,    though    mortgage    was    given 

some  time  prior,  58  C  511 

knowledge  that  owner  had  given  note  for 

$2000,  held  not  notice  of  a  mortgage,  58  C 
511 

lien  runs  from  time  materials  are  furnished ; 
payments  to  be  made  in  future  do  not  af- 
fect rule,  69  C  228 

purpose  of  certificate ;  recital  of  date  when 
lien  attached  as  estopping  lienor  to  claim 
earlier  date  as  against  mortgage  holder,  71 
C  95,  89  C  520 

precedence  of  lien  over  mortgage  given  when 
house  is  built  to  roof,  74  C  113 

agreement  for  conveyance  will  not  give  prom- 
isee therein  right  to  create  lien  which  can 
take  precedence  of  vendor's  rights,  74  C  114 

taking  mortgage  on  premises  does  not  neces- 
sarily waive  lien,  76  C  382 

waiver  of  lien  by  agreement ;  construction  of 
agreement ;  whether  part  only  can  be 
waived,  quaere,  79  C  247 

lien  does  not  yield  priority  to  mortgage  where 
proceeds  of  loan  used  in  making  pavments 
to  builder,  SO  C  392 

who  is  "original  contractor" ;  precedence  over 
mortgage  given  after  lien  attaches,  where 
payments  more  than  equal  charges ;  inter- 
est of  partners  where  partnership  files  lien : 
parties  to  foreclosure,  SO  C  392 

mortgage  for  payment  in  instalments  made  to 
contractor  on  order  of  the  mortgagor  is 
valid  against  subcontractor  if  mortgagee  has 
no  knowledge  that  subcontractor  is  furnish- 
ing material,  82  C  244  - 

a  mortgage  is  not  subordinated  to  mechanic's 
lien  because  future  advances  on  it  were  to 
be  withheld  if  there  was  any  lien  on  the 
property,  84  C  326 

waiver  by  taking  note.  87  C  316.  107  C  425 

priority  of  service  gives  priority  of  lien,  89 
C  137 

priority  of  purchase  price  mortgage;  protects 
one  who  takes  title  from  one  who  redeems 
on  foreclosure  of  such  mortgage.  91  C  165 

certificate    in    such    case    speaking    of    "a 

certain  building,"  held  not  a  proper  certifi- 
cate to  cover  distinct  properties.  91  C  169. 
712 

all  mechanic's  lienors  that  have  given  notice 
and  reasonably  filed  certificates  stand  on 
the  same  footing,  even  if  owner  may  have 
paid  contractor  after  notice  filed  by  one, 
92  C  476 

of  original  contractors  payable  in  order  of 
their  priority,  99  C  344 
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-of  subcontractors  under  one  general  con- 


tractor, are  subject  to  apportionment  if  the 
amount  available  is  insufficient  to  pay  them 
all,  99  C  343 
-history  and  development  of  our  lien  law 


statutes  reviewed,  99  C  343 

waiver  of  all  liens  "we  now  have  or  here- 
after may  have"  in  order  to  enable  owner 
to  secure  mortgage  is  waiver  of  future  as 
well  as  past  liens,  101  C  86 

nature  of  such  waiver,   101   C  89 

if  waiver  of  lien  only  covers  past  work,  lien 
for  future  work  relates  back  to  time  when 
lienor  first  commenced  work,  101  C  86 

a  waiver  is  to  be  construed  in  the  light  of  the 
purpose  for  which  it  was  given,  101  C  86, 
93 

if  absolute   in   form,   it  covers   future   as 

well  as  past  work,  101  C  86 

and   applies  to   the   lienors   among  them- 
selves, 101   C  93 
-and,  in  absence  of  fraud  or  mistake,  evi- 


dence is  not  admissible  to  vary  this  effect, 
101  C  86,  93 

the  term  "waiver  of  mechanic's  lien"  has  cer- 
tain definite  legal  implications,  101  C  86 

absolute  waiver  of  mechanic's  lien  will  not 
be  reformed  to  limit  its  effect  among  lien- 
ors, 101  C  93 

general  waiver  made  to  permit  securing  of 
mortgage  not  limited  to  giving  that  priority 
but  affects  rights  among  lienors,  101  C  93 

finding  that  it  was  understood  that  other 

lienors  would  sign,  immaterial  where  it  did 
not  appear  that  defendant  would  not  other- 
wise have  signed,  101  C  93 

that  another  lienor  received  consideration 


later  for  signing  limited  waiver  not  estoppel 
as  regards  defendants  as  they  could  not 
have  changed  course  of  action  in  reliance 
thereon,  101  C  93 

that  nonsigning  lienor  accepts  proceeds  of 
mortgage  loan  made  on  strength  of  the 
waiver,  does  not  estop  him  to  deny  that  he 
was  a  party  thereto,  101  C  93 

and  such  party  is  under  no  obligation  to 

communicate  refusal  to  sign  to  other  lien- 
ors, the  waiver  being  a  matter  of  record, 
101  C  93 

implied  condition  that  waiver  is  to  be  effec- 
tive only  when  signed  by  all  prior  lienors 
cannot  be  read  into  it  unless  language  clear- 
ly implied  it,  101  C  658 

waiver  of  lien  "so  far  only"  as  to  enable 

owner  to  obtain  "a  loan  of  $7500"  will  not 
permit  mortgagee  to  claim  priority  for  that 
sum  where  actual  loan  was  considerably  less 
and  difference  was  bonus  and  commission, 
101  C  658 

where  contractor  prevented  from  per- 
forming by  owner,  lien  filed  for  contract 
price  held  good  for  that  amount  less  cost 
of  finishing  work,   101   C  658 


waiver  of  lien  to  enable  owner  to  obtain 
mortgage  loan  not  effective  as  to  bonus 
charged  for  loan,  101  C  658 

when  subcontractors  entitled  to  lien,  108  C 
232 

lien  in  general  same  as  that  of  contrac- 
tor, 108  C  232 

is  inchoate  before  notice  given  to  owner, 

purpose  of  which  is  to  warn  owner  not  to 
make  payments  to  contractor,  108  C  232 

lien  has  priority  over  contractors  but  is 

subject    to   apportionment    in    certain    case, 
108  C  232 

dates    back    to    beginning    of    rendering 

services  and  takes  priority  over  subsequent 
garnishment,   108  C  232 
-subcontractors  all  stand  on  common  foot- 


ing unless  affected  by  payments  to  contrac- 
tor, 108  C  232 

where  mortgagee  of  tract  releases  one  lot  and 
takes  back  new  mortgage  on  it,  without  se- 
curing waiver  of  liens,  he  is  not  entitled  to 
priority  as  to  lien  becoming  effective  be- 
fore mortgage  recorded,  where  lienor  con- 
tinued to  furnish  materials  thereafter,  109 
C  343 

right  of  purchaser  of  land  who  takes  posses- 
sion before  deed  to  subject  his  interest  to 
lien,  110  C  392 

this  applies  to  oral  contract  to  sell  land 

where  there  has  been  part  performance,  110 
C  392 
-ordinarily  vendee  can  subject  land  to  lien 


only  to  extent  of  his  interest,  110  C  392 
— hence  purchase  price  mortgage  has  prior- 
ity, 110  C  392 
-but  this   not   so  if  contract   of  sale   con- 


tains directions  to  vendee  to  build,  110  C 
392 
parol  agreement  between  owner  and  builder 
that  he  would  not  begin  work  till  con- 
struction mortgages  were  placed,  admitted 
where  written  contract  silent  as  to  time 
work  was  to  begin,  111  C  342 

lease  with  option  of  purchase  and  containing 
restriction  on  lessor's  other  land,  held  a 
valid  incumbrance,  having  precedence  over 
lien,  113  C  328 

where  lien  attaches  to  interest  of  vendee  who 
carries  out  contract  and  gives  back  pur- 
chase money  mortgage,  quaere  whether  lien 
is  subordinate  to  mortgage,  114  C  79 

where  single  fund  inadequate  to  pay  all  sub- 
contractors, general  rule  is  that  of  equal- 
ity, 115  C  199 

effect  of  statute  providing  that  if  incumbrance 
is  placed  on  land,  liens  originating  before 
it  shall  take  precedence  over  those  originat- 
ing after  except  that  if  any  lienors  of  for- 
mer class  waive  claim  to  precedence,  then 
their  liens  are  classed  with  those  originat- 
ing after  it,  115  C  357 
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where  mortgages  were  given  at  time  title  to 
land  was  conveyed  under  previous  bond  for 
deed,  mortgagees  held  not  estopped  to  claim 
precedence  over  liens  in  absence  of  showing 
that  those  claiming  them  had  been  induced 
to  act  otherwise  than  they  would  have,  115 
C  364 

lien  for  services  begun  before  mortgage  giv- 
en, has  priority  over  it,  115  C  702 

objection  raised  that  judgment  should  have 
provided  for  apportionment  between  plain- 
tiff's lien  and  another,  disposed  of  by  find- 
ing that  it  was  not  established  that  latter 
was  for  materials  or  services  under  con- 
tract,  118  C  617 

§  9.  Notice  of  Intent;  Time  for  Filing; 

Certificate 

degree  of  certainty  required  in  certificate,   18 

C  342 
amount  expended  on   each  building   need 

not  be  separately  stated,  18  C  342 
certificate  held  not  void  for  specifying  charges 

for  which  there  is  no  lien,  18  C  342 

one  certificate  may  embrace  two  distinct  jobs, 
23  C  563 

certificate  void,  if  intentional^-  false,  or  gross- 
ly inaccurate,  29  C  266 

requisites  of  certificate  as  to  description  of 
premises,  and  sum  due,  30  C  461 

lien  valid  where  debt  stated  with  substantial 
accuracy  and  discrepancy  not  such  as  to 
mislead  debtor  or  subsequent  incumbran- 
cers, 39  C  354 

time  for  filing  runs  from  substantial  comple- 
tion of  work,  41  C  511,  617 

is  not  extended  by  trivial  work  deferred 

until  afterwards,  41   C  511 

notice  by  subcontractor ;  notice  to  owner  is 
unnecessary,  when,  42  C  96 

certificate  where  materials  furnished  for  ad- 
joining houses,  42  C  292,  44  C  349 

subcontractor ;  owner  cannot  waive  notice,  to 
prejudice  of  other  liens,  42  C  542 

filed  within  sixty  days  after  last  work  done, 
held  valid,  though  building  was  erected  be- 
fore ;  if  such  work  was  necessary  to  com- 
pletion, and  delay  was  at  defendant's  re- 
quest, 46  C  296 

lienor  not  restricted  to  proof  of  completion 
on  day  stated  in  certificate,  46  C  296 

may  prove  any  day  within  sixty  days  be- 
fore the  filing  of  certificate,  46  C  296 

notice  by  subcontractor ;  notice  may  be  given 
owner  and  certificate  filed  at  same  time,  if 
within  the  sixty  days,  46  C  386 

immaterial,   in   such  case,   that   certificate 

is  filed  before  the  notice,  46  C  386 

mistake  in  firm  name  of  lienors  in  body  of 
lien,  the  signature  being  correct,  does  not 
invalidate  lien,  46  C  386 

mistake  in  date  of  certificate  may  be  shown, 
when,  47  C  83 
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certificate  need  not  state  full  amount  of  la- 
bor and  materials,  51  C  177 

where  payments  have  been  made,  balance 

only  need  be  stated,  51  C  177 

too  great  a  claim  in  certificate  will  not  in- 
validate lien,  unless  misstatement  was  in- 
tentional in  absence  of  fraud  and  where  no 
one  has  been  injured,  51   C  180,  440 

materials  and  labor  for  old  house  is  not  a 
lien  on  new  house,  51  C  177 

but   if  actually   used   in   new   house   they 

become  a  lien  thereon,  51  C  177 
-in  such  case  the  date   in  certificate   may 


be  the  time  materials  were  furnished  and 
labor  done  for  old  house,  51  C  177 

date  when  lienor  ceased  to  furnish  materials 
and  labor  need  not  be  accurately  stated  in 
certificate,  51  C  177 

statute  de  certificates  of  mechanic's  lien  con- 
sidered, 51  C  441 

one  held  to  "commence"  to  furnish  materials 
on  date  of  first  delivery'  rather  than  on  date 
of  anv  subsequent  delivery  selected  by  him, 
56  C'323 

under  statute  the  object  is  to  fix  a  definite 
and  precise  time  within  which  notice  mu>t 
be  given,   56  C  331 

such  notice  is  not  a  limitation  of,  but  a 

condition  precedent  to,  the  existence  of  val- 
id lien,  56  C  331 

time  within  which  to  be  filed  cannot  be  post- 
poned by  contractor  by  attending  to  trifling 
matters  which  should  have  been  done  ear- 
lier, 68  C  35 

estoppel  by  recital  as  to  date  lien  attaches,  71 
C  95 

lien  filed  more  than  sixty  days  after  work 
finished,  by  one  who  is  neither  contractor 
nor  subcontractor  with  assent  of  owner, 
gives  no  right,  72  C  377,  82  C  298 

notice  of  intention  to  file-  lien  may  be  given 
before  work  is  finished,  73  C  519 

return  of  notice  need   not  be   alleged   in 

foreclosure  proceedings,  73  C  519 

certificate  where  goods  furnished  for  adjoin- 
ing buildings,  76  C  382,  78  C  475,  89  C  521. 
91  C  169 

precise   statement   of  amount  of  material 

not  necessary ;  as  near  as  it  can  be  ascer- 
tained enough,  76  C  3S2,  89  C  521 

statute  as  to  certificate  to  be  liberally  con- 
strued, 78  C  475,  89  C  520,  524 

overstatement  in  certificate  of  amount  due.  80 
C  393 

lien  may  be  filed  while  services  are  being  per- 
formed but  will  cover  only  those  already 
performed,   82  C  304 

statute  does  not  mean  to  allow  more  than  six- 
ty days  after  work  is  performed  or  mate- 
rials furnished  to  file  liens,  82  C  306 

lienor  under  statute  need  not  file  certificate 
of  lien  in  every  town  in  which  the  railroad 


has  property;  sufficient  to  file  it  with  sec- 
retary of  state,  83  C  82 

notice  of  intention  to  claim  mechanic's  lien 
under  §  4138,  Rev.  1902,  is  the  regular  le- 
gal notice  of  §  4137;  oral  statement  not 
good,  84  C  487 

unintentional  misdescription  will  not  invali- 
date certificate,  89  C  554 

subcontractor  continued  by  receiver  of  gener- 
al contractor  may  file  lien  within  sixty  days 
after  completion  of  work,  90  C  8 

sixty  days  to  file  lien  runs  only  from  sub- 
stantial completion  of  the  work,  90  C  651 

if  essential  part  remains  to  be  done,  not 

substantially  completed,  90  C  651 

house  is  not  completed  until  plumbing,  etc., 
is  put  in,  90  C  651 

if  there  are  not  two  agreements  to  furnish 
material,  all  material  is  properly  included 
in  a  single  certificate  of  lien,  90  C  651 

plumbing  services  not  included  in  original 
agreement  may  be  in  certificate  of  lien,  90 
C  651 

where  a  certificate  is  filed,  grantee  cannot 
make  objections  which  a  grantor  could  not, 
90  C  651 

cannot  file  single  certificate  against  two  sepa- 
rate and  distinct  houses,  91  C  169 

certificate  speaking  of  "a  certain  building"  not 
proper  to  cover  distinct  properties,  91  C 
171 

where  certificate  cited  construction  of  "a  cer- 
tain building"  whereas  property  consisted 
of  separate  buildings  owned  by  different  in- 
dividuals, statute  not  complied  with,  91  C 
712 

single  lien  may  cover  distinct,  but  overlapping 
continuous  contracts  if  certificate  be  filed 
within  sixty  days  after  completion  of  last 
contract,  98  C  745 

sixty  days  for  filing  lien  ordinarily  runs  from 
last  item  furnished,  99  C  396 

but  if  after  substantial  completion  lienor 

unreasonably  delays,  it  runs  from  substan- 
tial completion,  99  C  396 

work    of    superintendent    of    construction 


in  cleaning  up  premises,  etc.,  after  building 
completed  as  required  by  contract  held  to 
extend  time  for  filing  lien,  99  C  396 

— but  services  in  preparing  lienor's  equip- 
ment for  removal  would  not  fix  time,  99  C 
403 

— trivial  work  will  not  extend  time,  but  if 


contract  calls  for  such  work,  that  is  to  be 
considered,  99  C  396 

services  must  have  been  rendered  before  fil- 
ing lien,   100  C  344 

subcontractor  must  give  notice  of  intent  to 
claim  lien  to  owner ;  purchaser  under  con- 
tract held  not  owner  and  therefore  no  no- 
tice  necessary,    104   C   653 

lien  invalid  unless  certificate  stating  amount 
claimed  is  filed  in  town  clerk's  office  with- 


Liens  §  10 

in  sixty  days  after  ceasing  to  furnish  mate- 
rials or  labor,   113  C  10 

separate  certificates  not  required  for  services 
under  separate  contracts  or  operations  un- 
der one  contract  for  several  buildings  upon 
same  unit  of  land,  113  C  350 

physical    situation   held   sufficient    conclu- 
sion that  house  and  garage  constituted  one 
unit,  113  C  350 
-lien  not  invalidated  by  reference  in  cer- 


tificate to  "a  certain  building,"  113  C  350 
notice  of  intent  to  claim  lien  served  on  owner 
was  not  "attested  copy  of  original" ;  lien 
held  ineffective  as  against  other  valid 
liens,    115   C  494 

right  given  to  one  having  claim  by  virtue  of 
agreement  with  or  consent  of  owner  does 
not  require  pre-existing  agreement,  116  C 
273 

sufficient  if  agreement  is  made  with  own- 
er after  beginning  of  rendition  of  services, 
116  C  273 

in   such   an   instance   materialman   is   not 


subcontractor   and   notice   to   owner   is   not 
necessary,  116  C  273 

requirement  of  notice  to  owner  by  subcon- 
tractor of  intention  to  claim  lien  is  for 
purpose  of  informing  owner  of  lien,  so  that 
he  can  withhold  payments  from  contractor, 
116  C  273 

where  only  inaccuracy  in  certificate  was  in 
describing  subcontractor  as  "contractor  and 
agent"  of  owner,  it  was  insufficient  to  in- 
validate lien,  118  C  610 

while  court  insists  that  all  provisions  of  stat- 
ute be  complied  with,  it  does  not  insist  up- 
on technical  nicety  in  statement  of  details, 
but  requires  only  substantial  compliance, 
118  C  610 

§  10.  Attachment  and  Judgment  Liens 

release  by  mortgagee  does  not  affect  a  pre- 
vious lien,  5  D  77 

none  unless  possession  is  taken  and  kept,  4  C 
361,  7  C  271,  8  C  332,  56  C  421 

whether  a  common-law  lien  is  waived  by 
attachment,  quaere,  8  C  491 

not  waived   if  lien  is   by  contract,   17  C 

177 

a  creditor's  lien  by,  is  as  specific  as  a  mort- 
gage and  rests  on  the  same  equitable 
grounds,  8  C  549     * 

lien  lost  by  neglect  to  pursue,  9  C  416 

duration  of  lien,  where  several  attach  the 
same  property,  9  C  530 

lien  not  dissolved  by  allowable  amendment 
of  writ,  13  C  48 

is  dissolved  by  withdrawal  of  suit,  14  C  186 

also  by  death  of  debtor,  14  C  432 

officer   paying   lien   stands   in   place   of  party 

indemnified,  16  C  71 
duty  of  officer  making  successive  attachments 

on  same  property,  16  C  536 
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should  preserve  lien  for  second  creditor, 

if  goods  are   not  sold  on  first  attachment, 

16  C  536 

effect  on  lien  of  reversal  of  judgment,  17  C 
67 

lien  by,  in  favor  of  trespasser,  does  not  pre- 
vent sale  by  owner,   17  C   154 

none  by  attaching  bank  shares  in  cashier's 
absence  and  leaving  no  copy,  17  C  259 

record  of  attachment  of  land  is  notice  to  all, 

17  C  278 

trover;  lien  held  waived  by  acceptance  of 
tender,  23  C  528 

lien  expired;  receiptor  still  bound  to  deliver; 
exceptions,  28  C  258 

sale  of  part  of  attached  property,  mortgage 
of  balance,  and  purchase  of  judgment  by 
mortgagee;  held  that  purchaser  of  judg- 
ment could  not  levy  on  part  sold,  so  long 
as  the  other  property  was  sufficient,  31  C 
488 

liens  of  attaching  creditors  take  precedence 
in  order  in  which  levied,  36  C  578 

lien  created  by  attachment,  dissolved  sixty 
days  after  judgment;  officer  cannot  then 
recover  the  goods,  37  C  588 

judgment  lien  by  act  of  1878  is  not  dissolved 
by  insolvency  proceedings  within  sixty 
days,  47  C  408 

a  judgment  lien  is  a  statutory  mortgage,  and 
not  a  mere  continuation  of  attachment,  47 
C  408,  60  C  343 

if  dissolved  by  insolvency,  there  is  no  lien 
for  keeping  animals  attached,  as  against 
assignee,  47  C  577 

though  such  expense  is  a  preferred  claim, 

47  C  577 

attachment  creates  a  lien  for  the  amount 
named  in  the  writ  and  no  more,  48  C  138, 
52  C  17 

foreclosure  of  judgment  lien ;  trustee  under 
earlier  deed  alleged  to  be  fraudulent  is  a 
proper   party   defendant,  49  C   304 

nonsuit,  set  aside  at  same  term,  does  not  dis- 
solve attachment,  52  C  17 

where  judgment  exceeded  amount  attached, 
judgment  lien  on  land  attached  cannot  be 
foreclosed  for  sum  greater  than  the  attach- 
ment, 52  C  17 

creditor  having  mortgage  on  one  parcel  of 
real  estate  and  a  judgment  lien  on  another 
for  the  same  debt  may  foreclose  both  to- 
gether, 54  C  101 

statute  de  appraisal  after  foreclosure  is  not 
intended  to  apply  to  judgment  lien  already 
obtained  on   the   mortgage   debt,   54   C   101 

attachment  of  original  plaintiff  enures  to  the 

benefit  of  all   who   obtain   judgment,   54   C 

242 
under   statute,   lien   cannot   obtain   on  land   of 

estate,    on    judgment    against    administrator 

or  executor,  55  C  130 
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attaching  creditor  whose  attachment  is  dis- 
solved under  statute  has  lien  for  costs,  56 
C  98 

property  must  be  first  applied  to  pay  such 

costs,  56  C  98 

certificate  of,  is  not  invalid  because  it  in- 
cludes two  distinct  judgments,  57  C  270 

judgment  lien  is  a  mortgage  and  lienor  has 
all  the  rights  of  a  mortgagee,  60  C  343 

of  no  consequence  under  statute  that  at  the 
time  of  filing  there  was  a  stay  of  execution 
on  the  judgment,  61   C  236 

statutes  de  judgment  liens,  reviewed,  61  C 
238 

property  not  liable  to  attachment  cannot  be 
taken  by  judgment  lien  and  foreclosure,  62 
C  431 

obligee  on  a  bond  for  deed  who  has  paid  no 
part  of  purchase  money  has  no  interest  in 
the  land  to  which  a  judgment  lien  can  at- 
tach, 70  C  274 

where  interest  taken  is  equity  of  redemption 
of  a  value  less  than  judgment,  lienor  re- 
mains a  creditor,  73  C  197 

lien  exists  from  date  of  service;  attachment 
made  four  months  before  bankruptcy  good 
against  trustee ;  subrogation  where  trustee 
sells  attached  property;  title  to  real  estate 
attached  not  in  issue  in  action  where  attach- 
ment is  made,   74  C616 

administrator  d.  b.  n.  necessary  party  to, 
where  judgment  was  secured  by  his  prede- 
cessor; general  rules  as  to  parties  and  their 
joinder,  75  C  153 

properly  signed  certificate  not  invalidated  by 
addition  of  other  signatures,  75  C  153 

judgment  lien;  creation  of  statute  and  must 
conform  to  it;  does  not  exist  unless  money 
damages  claimed,  75  C  191 

statutes  favorably  construed;  prima  facie  in- 
terest in  debtor  suffices ;  stating  precise  in- 
terest of  debtor  not  necessary ;  lien  may 
fail  as  to  some  property  included,  75  C  564 

foreclosure;  pleadings  where  plaintiff  bases 
right  on  fraudulent  conveyance  by  debtor, 
75  C  665 

cannot  reach  interest  of  mortgagee,  81   C  415 

assignee  of  judgment  may  record  and  fore- 
close judgment  lien  in  his  own  name,  82  C 
212 

by  foreclosure  one  gets  debtor's  interest; 
right  to  rents  and  profits  where  there  is 
life  use  plus  one-fourth  of  remainder  in  fee, 
83  C  346 

judgment  lien  and  foreclosure  is  equivalent  to 
levy  of  execution ;  does  not  lie  as  to  inde- 
terminate interest,  83  C  346 

right  to  recover  for  improvements  cannot  be 
taken  through  judgment  lien,  83  C  346 

attachment  of  real  estate  creates  equitable  in- 
terest and  prior  liens  can  be  redeemed  by 
creditor,  83  C  511 

how  far  an  attachment  is  a  lien,  85  C  577 


lien  continued  against  insolvent  estate  of  de- 
ceased person,  88  C  100 

in  action  to  enforce  a  judgment  lien,  the  judg- 
ment cannot  be  collaterally  attacked,  but 
the  court's  jurisdiction  is  open  to  question, 
88  C  252 

in  action  to  foreclose  judgment  lien  plaintiff 
has  burden  of  proving  defendant  had  an 
interest  in  the  land  at  time  of  attachment, 
90  C  555 

one  foreclosing  a  judgment  lien  cannot  take 
equitable  interest  in  land  owned  by  others 
than  the  debtor,  unless  the  debt  was  creat- 
ed on  the  strength  of  debtor's  sole  owner- 
ship, 91   C  571 

an  order  in  divorce  held  not  to  affect  the  at- 
tachment or  lien  created  by  it,  94  C  281 

voluntary  release  of  attached  property  de- 
stroys lien  of  attachment,  94  C  567 

assignee  of  judgment  lien  obtains  all  security 
of  attachment  and  all  rights  of  enforce- 
ment which  assignor  had,  102  C  425 

general  rule  is  that  attaching  creditor  acquires 
lien  only  on  interest  in  real  estate  of  debt- 
ors,  102  C  425 

this  rule  not  applicable  in  situation  in- 
volving fraud,  insolvency,  or  failure  to  re- 
cord incumbrance,  102  C  425 

right  of  assignee  to  record  judgment  lien  in 
his  own  favor,  102  C  425 

a  lien  is  subject  to  foreclosure  or  redemp- 
tion like  a  mortgage,  102  C  425 

is  a  substitute  for  execution,  to  be  adopted 
at  creditor's  option,   103  C  732 

relates  back  to  time  of  attachment,  when 
properly  filed,  but  as  a  new  lien  and  not 
merely  as  continuance  of  lien  of  attachment, 
103  C  732 

validity  of  lien  does  not  depend  upon  whether 
property  subject  to  execution,  103  C  732 

judgment  lien  may  be  filed  to  recover  amount 
due  under  judgment  of  Supreme  Court,  103 
C   732 

if  not  filed  in  four  months  after  judg- 
ment of  trial  court  is  subordinate  to  mort- 
gage given  by  judgment  debtor  before  it 
is  filed,  103  C  732 

taking  appeal  does  not  extend  time  for  filing 
judgment  lien,  103  C  732 

judgment  creditor  who  failed  to  file  lien  in 
time  set  does  not  have  equitable  or  in- 
choate lien  as  regards  other  creditors  with 
knowledge  of  judgment,  103  C  732 

where  plaintiff  attached  G's  share  in  farm 
for  $1500  and  G  conveyed  share  to  co-own- 
er B  who  assumed  in  deed  payment  of 
judgment,  misdescription  of  amount  of  at- 
tachment no  defense,  107  C  52 

though     judgment     finally     secured     for 

$6592  it  was  enforceable  to  amount  of  $1500, 
107  C  52 

B  estopped  to  claim  any  invalidity  of  at- 
tachment, 107  C  52 


Liens  §  10 

— held  not   to   be   bona   fide   purchaser    for 

value,  107  C  52 
— B  could  take   no   advantage  of  fact  that 

larger  judgment  was   result  of  amendment 

of  complaint,  107  C  52 
-G    having   parted    with    all    interest,    not 


proper  party  to  foreclosure,  but  error  was 
harmless,  107  C  52 

lien  of  attachment  terminates  where  posses- 
sion relinquished,  107  C  300 

certificate  of  attachment  properly  lodged, 
though  not  recorded  or  indexed  by  clerk, 
valid  against  subsequent  purchaser  without 
notice,   109  C  433 

statute  requiring  judgment  creditor  on  fore- 
closure, who  holds  a  mortgage  which  is 
first  charge  upon  the  property,  to  credit 
value  of  property  construed,   112  C  652 

tax  lien  held  to  prevent  mortgage  being 

first  charge,  112  C  652 

despite  assignment  of  cause  of  action  while 
pending,  assignor  may  pursue  action  to 
judgment  in  behalf  of  assignee  and  file 
judgment  lien,  114  C  79 

when  lien  is  filed  and  assigned,  assignee 

may  foreclose  it,   114  C  79 

rights  under  attachment  filed  against  vendee 
in  possession  under  contract  of  sale;  and 
under  judgment  lien  created  by  it;  effect 
on  mortgage,   114  C  79 

where  purchaser  of  land  gives  purchase  mon- 
ey mortgage,  mortgage  has  priority  over 
judgment  lien  against  borrower;  priority 
obtains  whether  mortgage  is  made  to  third 
party  or  to  vendor,  116  C  160 

but  term  purchase  money  does  not  in- 
clude money  borrowed  for  any  other  pur- 
pose than  to  complete  purchase,  116  C  160 

mortgage  given  by  purchaser  to  secure  not 
only  balance  of  purchase  price  advanced 
but  also  money  to  pay  his  indebtedness  to 
others  held  not  to  have  priority  over  judg- 
ment lien  against  him,   116  C   160 

where  mortgage  given  by  grantee  has  been 
foreclosed,  mortgagor  not  entitled  to  law 
day  in  foreclosure  of  judgment  lien  based 
on  attachment  made  against  him  before 
property  conveyed  by  him,   116  C  160 

in  absence  of  fraud  or  bad  faith  of  mortgagee 
in  taking  mortgage  in  excess  of  amount 
going  into  purchase  price,  mortgage  may 
be  divided ;  part  representing  purchase 
money  has  priority  over  attaching  credi- 
tor, other  part  has  not,  118  C  80 

plaintiff  who  seeks  merely  foreclosure  of 

judgment  lien  cannot  be  compelled  as  con- 
dition thereto  to  redeem  that  part  of  mort- 
gage representing  purchase  money,  118  C  80 

loan  corporation  which  refinanced  property 
owner,  taking  new  first  mortgage  and  giv- 
ing bonds  and  some  cash  for  release  of  ex- 
isting mortgages,  subrogated  to  rights  of 
released   mortgages   where  attachment   lien 
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of  which  it  was   ignorant   because  of  mis-  ' 
take  of  title  searcher  became  first  lien  by 
reason   of   transaction,    123   C   232 

§  11.  Municipal  Liens 

under  charter  of  New  Haven,  right  to  ar 

is  not  dependent  on  lien,  38  C  --- 
taxes  do  not  constitute  a  lien  on  land  if  there 

be  other  sufficient  estate,  42  C  258 

foreclosure  of  lien  for  benefits ;  must  appear 

that  appraisers  were  freeholders,  43  C  304 
foreclosure   of   mortgage   and   title   becoming 

absolute  by  failure  to  redeem  constitute   a 

"transfer"  within  meaning  of  statute  de  tax 

lien,  46  C  243 
tax  lien  may  be  enforced  though  debtor  has 

personal  property,  48  C  244 
lien   may  be   placed   on   one   piece   for   taxes 

upon  all  debtor's  property,  48  C  244 
takes  precedence  of  all  pre-existing  liens 

and  mortgages,  48  C  244,  60  C  123 

lien  of  city  for  benefits  not  invalid  because 
of  informal  direction  by  street  board  to 
clerk  to  file  certificate  of  lien,  48  C  570 

under  charter  of  Xew  Haven  assessment  for 
public  improvement  does  not  become  a  lien 
until  action  of  common  council  is  had  and 
recorded,  51  C  205 

tax  lien  not  invalid  because  it  does  not  strict- 
ly follow  assessment.  51   C  259 

assessment   on    building   only ;    certificate 

of  lien  mav  be  placed  on  land  also,  51  C 
259 

what  is  a  sufficient  description  of  land  in  cer- 
tificate, under  statute,  51  C  259 

foreclosure  of  a  lien  for  assessment  under 
city  charter;  averment  that  all  require- 
ments of  charter  had  been  complied  with. 
held  sufficient,   58   C   522 

what  averments  are  necessary :  form  under 
Practice  Act  is  how  far  affected  bv  statute, 

58  C  S2S 

land  listed  by  A  as  agent  under  statute ;  in- 
terest of  record  owners  held  not  covered 
bv  a  tax  lien  filed  in  name  of  agent  59  C 
425 

liens  under  statute  exist  independently  of  any 
demand  or  attempt  to  collect,  59  C  521 

all  that  is  necessary  is  a  legal  assessment 

and  a  proper  and  timely  record,  59  C   521 

tax  collector  charged  with  whole  amount  of 
taxes  by  private  act,  held  to  succeed  to 
rights   of   communities   in   liens   for    taxes. 

59  C  522 

and  that  he  could   foreclose   liens   in   his 

own  name  and  for  his  own  benefit  with- 
out an  assignment.  59  C  525 

and  held  immaterial  that  liens  had   been 

extended  five  vears  bv  the  communities.  59 
C   : 

collector  may  foreclose  in  one  suit  liens  held 
severally  by  towns,  city  and  school  district, 
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where   he   is   collector   for   all    three   com- 
munities, 59  C  522 
rules  of  equity  apply  to  tax  liens  as  to  other 
liens,  59  C  527 

forelosure  of  lien  for  benefits;  several  assess- 
ments not  proved  by  certificate  of  joint  as- 
sessment, 60  C  112 

action  to  foreclose  lien  on  land  for  benefits 
must  be  predicated  on  assessment  actually 
made,  recorded  certificate  of  which  is  the 
only  record  evidence,  60  C  115 

a  collector  having  paid  over  the  taxes  may, 
in  his  own  name,  foreclose  a  lien  for  same, 
60  C  117 

but  this  he  cannot  do  until  he  has  paid 

over  the  tax,  60  C  117 
-if  payment  is  made  after  suit  is  brought 


the  community  mav  be  admitted  as  plain- 
tiff. 60  C   117 

— tax   regarded   as   unpaid   so   far   as   tax- 
payer is  concerned.  60  C  117 
-foreclosure  of  lien  by  community   is  for 


benefit  of  collector  in  such  case.  60  C  117 
special    provision   de   collector   of   YVaterbury 
does  not  prevent  operation  of  general  stat- 
utes de  collection  of  taxes,  60  C  119 

under  statute  lien  must  be  confined  to  tax  on 
the  assessed  value  of  that  land,   60  C   121 

under   old    law   any    part    of   real    estate 

was  liable  to  lien  for.  entire  tax.  60  C  121 

statutes  do  not  extend  the  lien  to  cover 


all  taxes,  60  C  122 

whether  methods  of  levy  and  sale  to  collect 
tax  give  greater  rights  than  a  suit  to  fore- 
close lien,  quaere,  60  C   122 

order  of  precedence  in  case  of  tax  lien  and 
mortgages,  60  C   123 

lien  on  several  pieces  of  land  cannot  be  en- 
forced on  one  alone,  62  C  45S 

cannot  be  sustained  where  property  is  set  in 
the  list  of  party  not  having  record  title,  62 
C  440 

where  land  is  held  by  tenant  by  curtesy,  only 
his  interest  is  subject  to  lien  for  taxation, 
67  C  272 

where  statutory  process  is  adopted,  it  must 
be  strictly  followed ;  else  no  tax  lien  arises, 
67  C  528 

certificate  of  lien;  must  state  amount  due; 
stating  sum  which  includes  interest,  im- 
proper, 67  C  528 

that  lien  has  expired  no  defense  against  pro- 
ceedings under  warrant,  68  C  293 

where  three  pieces  of  land  are  valued  togeth- 
er, lien  should  describe  and  bear  equally 
on  all:  that  one  is  subject  to  lease  for  life 
does  not  alter  rule,  74  C  90 

each  piece  of  land  is  subject  to  lien  only  for 
taxes  thereon,  74  C  94.  91  C  331 

lien  on  real  property  cannot  include  tax- 
es on  personal  property,  76  C  695,  90  C 
312 


nature  of,  and  foreclosure  of,  tax  lien ;  prior 

mortgage,  74  C  680 
nature  of  foreclosure  of  tax  lien;  subrogation 

of  one  forced  to  pay  taxes ;  mortgagee,  75 

C  370,  76  C  12,  87  C  142 

appeal,  not  action  to  remove  lien,  proper  way 
to  reach  errors  in  assessment,  75  C  422 

lien  on  real  property  cannot  include  taxes  on 
personal  property,  76  C  695,  90  C  312 

complaint  in  foreclosure  of  tax  lien  held  in- 
sufficient to  bind  wife  as  to  land  listed  by 
husband,  76  C  695 

on  assessment,  owner  becomes  a  debtor ;  lien 
imposed  by  ordinance  indefinite  in  duration 
upheld ;  foreclosure ;  no  adverse  possession 
by  owner,  79  C  38 

lien  may  be  foreclosed,  though  action  for  as- 
sessment is  barred,  79  C  40 

where  husband,  as  agent  of  vife,  files  list 
in  which  he  states  that  she  is  full  owner, 
lien  for  whole  tax  lies  against  her  interest 
therein,  79  C  630 

lien  for  cost  of  removing  snow  authorized  by 
city  charter  held  not  to  have  priority  over 
school  fund  mortgage,  81   C  9 

city  has  no  equity  to  claim  priority   for 

such   lien  against  the   State,  81   C  9 
-priority    of   such    lien        er    other   mort- 


gages, 81   C   11 

charter    provision    that    lien    foreclosed    like 

mortgage    does    not    apply    to    burden    of 

proof   or   evidence,   84   C    121 
where  assessment  is  void,  lien  based  thereon 

is  void  also,   84   C   122 
written  survey  of  establishment  of  a  building 

line  must  be  lodged  in   town  clerk's   office 

to  give  city  a  lien,  85  C  537 
tender  of  assessment  without  accrued  interest 

does    not   discharge   lien,   85    C    552 

where  ordinance  gives  a  lien  for  expenses  of 
laying  gutters,  no  lien  can  be  claimed  until 
adjoining  proprietors  have  failed  to  lay  the 
gutter,  and  the  city  has  done  the  work  and 
ascertained  the  cost,  85  C  647 

land  not  subject  to  lien  for  curbing  when  the 
transfer  was  made  after  notice  to  lay  was 
given,  but  before  anything  else  was  done, 
85  C  647 

mortgagee  only  bound  to  redeem  from  taxes 
whose  lien  on  land  is  valid,  87  C  142 

duration  of  tax  lien  does  not  limit  time  with- 
in which  a  tax  is  to  be  collected;  limits 
lien's   precedence  only,   87   C   143 

notice  to  landowner  is  necessary  to  create 
municipal  lien,  88   C  78 

a  tax  lien  that  includes  amouqt  of  personal 
tax  is  invalid,  90  C  312 

Legislature  can  cure  a  lien,  invalid  for  in- 
clusion of  personal  property,  through  its 
validating  act,  90  C  312 

validation  of  lien  including  tax  on  personal 
property,  retroactive  in  effect,  90  C  312 


Liens  §  11 

lien  exists  against  land  only  for  taxes  as- 
sessed on  it ;  right  to  levy  for  taxes  on  any 
land  not  a  lien  till  levy  made,  and  applies 
only  to  land  owned  at  time  of  levy,  91  C 
331 

an  attempted  release  by  city  of  assessment 
lien    held   ultra   vires   and   void,   95    C   311 

inhabitant   may   prevent   release   of   valid 

lien,  95  C  311 

award  of  damages  for  taking  land  does  not 
create  lien  for  city  on  land  not  taken,  95 
C  470 

property  owner  who  stands  by  in  silence  till 
public  work  is  completed  is  estopped  to 
claim  relief  from  assessment  or  lien  on 
ground  that  proceedings  authorizing  it  were 
invalid,  96  C  143 

municipal  property  is  not  subject  to  a  lien 
for  assessments,  96  C  512 

first  day  on  which  collector  is  ready  to  re- 
ceive tax  is  the  beginning  of  year  during 
which  collector  may  continue  by  certificate 
the  lien  of  taxes  on  real  property,  101  C 
389 

real  estate  may  be  subjected  to  lien  for  taxes, 
103  C  249 

lien  is  independent  of  demand  for  or  attempt 
to  collect  the  tax,   103  C  261 

remedies  for  collection  by  levy,  by  lien  and 
by  action  are  concomitant  and  cumulative, 
106  C  542 

city  to  which  taxes  are  due  has  option  as 

to  which  to  use,   106   C  542 

need    not    proceed    against    original    tax 

debtors  before  enforcing  lien  against  prop- 
erty in  hands  of  subsequent  holders,  106  C 
542 

when  city  counsel  illegally  ordered  partial 

abatement  and  release  of  liens  on  payment 
of   balance,   city   may   later   proceed   to   re- 
instate and  enforce  liens,   106  C  542 
-where     on     alias     warrant    original    tax 


debtors  had  paid  part  of  balance  still  due, 
not  improper  for  tax  attorney,  keeping  con- 
trol of  litigation,  to  employ  their  attor- 
neys to  carry  on  proceeding  to  enforce  liens, 
106  C  542 
-decree  cancelling  releases  sufficient  with- 


out order  of  reinstatement  of  liens,   106  C 
542 

tax  lien  law  contemplates  assessor  should 
make  out  certificate  and  file  it  for  record, 
107  C  133 

but  good  where  town  clerk  wrote  it  di- 
rectly in  book  from  data  furnished  by  col- 
lector and  that  in  his  office  and  collector 
signed  it  in  book  and  town  clerk  added  that 
it  had  been  received  for  record  and  record- 
ed by  him,  107  C  133 
-payment  of  full  amount  prima  facie  nec- 


essary to  discharge,  107  C  133 

— hence    in    action    to    recover    an    amount 

paid  by  grantee  of  land,  no  need  to  prove  or 
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find  reasonable  necessity  of  payment  if  not 
controverted,  107  C  133 

incidence  of  lien  for  assessment  for  public  im- 
provement depends  on  statute  creating  lien ; 
when  no  time  is  fixed  attaches  upon  assess- 
ment of  tax,  112  C  190 

covenant  in  deed  against  incumbrances  held 
not  broken  by  assessment  and  lien  for  ben- 
efits after  date  of  deed,  though  work  was 
commenced  before,   112  C  190 

otherwise  if  assessment  was  made  before 

date  of  deed,  112  C  190 

certificate  of  lien  for  water  main  filed  within 
time  prescribed  by  special  law,  which  super- 
seded  ordinance,   sufficient,   115   C   520 

that  officer  failed  to  obey  directions  of  board 
as  to  when  lien  should  be  filed  does  not  in- 
validate it  if  filed  within  time  fixed  by  law, 
115  C  528 

unpaid  taxes  as  inchoate  lien  and  actual  in- 
cumbrance superior  in  order  of  priority  to 
first  mortgage,  116  C  329 

no  lien  for  taxes  on  personal  property  from 
assessment  date,  as  there  is  on  real  estate. 
121   C  246 

reason  for  denying  right  of  subrogation  in 
case  of  tax  lien  is  impropriety  of  permitting 
individual  to  avail  himself  of  remedies  de- 
signed only  for  use  of  public  bodies,  123 
C  232 

court  justified  in  finding  assessments  made 
and  liens  filed  on  property  as  described  in 
lists  in  spite  of  variations,  in  view  of  pro- 
vision of  Practice  Book  that  certificate  of 
lien  shall  be  prima  facie  evidence  of  valid- 
ity, 128  C  551 

inclusion  in  certificates  of  tax  lien  of  taxes 
on  personal  property  did  not  invalidate  them 
as  to  taxes  on  real  estate,  by  reason  of  val- 
idating acts,  128  C  551 

§  12.  Attorneys'  Liens 

attorney  has  no  lien  on  a  judgment  to  preju- 
dice of  third  parties,  5  D  163 

whether  attorney  has  any  lien  on  a  judgment 
in  favor  of  his  client,  which  can  be  inter- 
posed to  prevent  a  set-off  between  his  client 
and  the  judgment  debtor,  quaere,  7  C  221 

attorneys'  lien  is  subject  to  what,   11   C   168 

attorney  may  enforce  his  lien  on  a  judgment, 
when,  12  C  444,  51  C  105 

character  of  his  lien  on  client's  papers,  12 

C  446 

attorneys'  lien  subject  to  judgment  debtor's 
right  of  set-off,  17  C  110 

but  assignment  of  judgment  to  the  attor- 
ney prevents  such  set-off,  17  C  110 

attorney  has  equitable  lien  on  funds  recov- 
ered, when,  51  C  105 

assignee  in  insolvency  takes  assets  bur- 
dened with  lien,  51  C  105 
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so  where  it  was  orally  agreed  that  at- 
torney should  take  pay  out  of  avails  for 
previous  services,  51  C  105,  56  C  284 

attorney's  agreement  with  parties  that  he  be 
paid  out  of  the  proceeds  of  property  cre- 
ates a  lien  for  charges,  56  C  284 

lien  covers  charges  made  in  name  of  at- 
torney's firm,  56  C  284 

and    for    services    performed    before    and 

after  the  trust,  56  C  284 
-such    charges    may   be   brought    into   ac- 


count by  executor  of  such  trustee,  56  C  284 

attorney  is  not  a  party  to  the  action  he  tries, 
though  claiming  lien  on  judgment;  cannot 
file  plea  in  abatement  to  appeal  to  protect 
his  lien,  74  C  729 

agreement  that  attorney  is  to  take  his  pay  out 
of  the  judgment  recovered;  not  an  assign- 
ment; his  lien,  78  C  654 

judgment  in  former  action,  that  defendant 
should  have  an  opportunity  to  litigate  his 
claim  to  an  equitable  lien,1  held  not  to  es- 
tablish existence  of  lien,  105  C  80 

attorney  who  prosecutes  action  on  be- 
half of  client  involving  title  to  or  possession 
of  real  estate  does  not,  in  absence  of  special 
agreement,  acquire  right  of  lien  on  it,  un- 
less given  right  by  statute,   123  C  372 

so  notice  claiming  such  lien  was,  upon  its 

face,  no  notice  of  any  interest  in  real  es- 
tate affected  which  could  be  recorded  un- 
der statute,  123  C  372 

§  13.  Lodginghouse  Keepers'  Liens 

boardinghouse  keeper  need  give  no  special 
notice  of  sale  to  debtor,  but  must  proceed 
reasonably  and  fairly,  41   C  184 

goods  of  a  lodger  are  subject  to  a  lien  for 
unpaid  rent;  not  so  in  case  of  a  tenant,  86 
C  263 

landlord  has  right  of  lien  upon  goods  of  lodg- 
er for  unpaid  rent;  upon  those  of  tenant 
he  has  none,  116  C  112 

conclusion  that  landlord  retained  general  con- 
trol over  furnished  rooms  which  plaintiff 
hired  by  week,  keys  to  which  were  retained 
by  former,  and  that  plaintiff  was  lodger 
held  justified  by  facts,  116  C  112 

and  landlord  therefore  had  lodging  house- 
keeper's lien  on  plaintiff's  goods  for  unpaid 
rent,  116  C  112 

§  14.  Equitable  Liens 

attorney  has  equitable  lien  on  funds  recov- 
ered, when,  51  C  105 

assignee   in   insolvency   takes   assets   bur- 
dened with  lien,  51   C  105 
-so  where  it  was  orally  agreed  that  attor- 


ney should  take  pay  out  of  avails  for  pre- 
vious services,  51  C  105,  56  C  284 
heirs  incurring  expense  for  benefit  of  estate 
may  acquire  an  equitable  lien,  58  C  202 


an  equitable  lien  created  by  the  assignment 
of  piano  contracts  held  to  have  been  per- 
fected before  bankruptcy  by  giving  proper 
notice  to  the  debtors,  93  C  130 

a  covenant  in  debenture  bonds  to  participate 
in  security  of  any  future  mortgage  creates 
an  equitable  lien,  94  C  14 

equitable  lien  arises  when,  in  general,  94  C 
31 

may  arise  out  of  agreement  of  a  contin- 
gent nature,  94  C  30 
-may    be    to    secure    performance    of   acts 


connected   with   specific   property,   94   C   31 
-description  of  property  by  street  railway 


company  as  that  owned  by  it  when  agree- 
ment was  made,  is  sufficiently  precise,  94  C 
34 

equitable  lien  of  one  who  advances  money  to 
trustees  on  mortgage  they  had  no  right  to 
give,  95  C  110 

purpose  of  equitable  lien  is  to  do  equity,  101 
C  200 

equitable  lien  will  not  lie  where  it  would  re- 
sult in  inequity,  101  C  200 

nor   where    effect   would   be    to    interfere 

with   statutory  obligation,    101    C  200 

employer  or  insurer  cannot  claim  equitable 
lien  against  third  party  upon  sum  paid  by 
latter  to  employee  in  voluntary  settlement, 
101   C  200 

since  legal  establishment  of  third  party's 

liability  is  condition  precedent  to  right  of 
reimbursement,  101  C  200 
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voluntary  settlement   no  evidence   of  this 

liability,  101   C  200 

judgment  creditor  who  fails  to  file  lien  in  time 
to  relate  back  to  attachment  does  not  ac- 
quire equitable  lien  against  other  credi- 
tors merely  because  they  know  of  judg- 
ment, 103  C  733 

decree  for  support  of  wife  by  husband,  where 
both  are  nonresidents,  may  be  made  a 
charge  in  the  nature  of  an  equitable  lien 
upon  his  property  under  attachment,  111  C 
130 

under  general  prayer  for  relief  in  quiet  title, 
plaintiff  may  have  determined  interest  by 
equitable  lien  or  otherwise,  114  C  272 

equitable  lien  is  a  right  over  thing  with 
which  contract  deals,  by  means  of  which 
obligee  can  follow  the  identical  thing  to 
which  lien  attaches,  116  C  617 

agreement  must  deal  with  specific  prop- 
erty such  as  tract  of  land  or  particular 
chattels,  116  C  617 

letter  from  bank  that  it  would  pay  claim  out 
of  certain  assets  in  its  hands  not  sufficient 
to  create  equitable  lien,  116  C  617 

and  res  is  wanting  even  were  other  req- 
uisites present,  116  C  617 

trust  indenture,  in  connection  with  debentures, 
covenanting  that  if  company  created  mort- 
gage, pledge  or  lien  of  its  property  it  would 
secure  debentures  equally,  did  not  create 
equitable  lien  on  property  sold  to  defend- 
ant, 125  C  692 
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See  Life  Tenant  and  Remainderman  ;  Wills  §  32 


LIFE  TENANT  AND  REMAINDERMAN 

1.  In  General 

2.  Duties  and  Liabilities  of  Life  Tenant;  Bonds 

3.  Income  and  Accretions 


§  1.  In  General 

possession  does  not  begin  to  run  against  re- 
mainderman until  after  death  of  particular 
tenant,  1  R  546 

remainder  not  defeated  by  life  tenant's  con- 
veyance in  fee,  11  C  553 

remainderman  has  no  right  to  stock  until 
life  tenant's  death,  26  C  67 

present  rights  of  life  tenant  against  ad- 
ministrator are  legal,  not  equitable,  26  C 
67 

advancements  by  remainderman  for  repairs 
or  support  of  life  tenant  a  charge  against 
property  in  which  life  estate  exists ;  not  to 
operate  retroactively,  42  C  209 


See  also  Wills  §  32 

claim   of   reversioner   for   estate  is  not  claim 
of  creditor  upon  estate,  51  C  19 

no  difference  whether  property  is  in  spe 


cific  form  or  is  money ;  in  latter  case  it  is 
trust  fund,  51  C  19 
where  life  tenant  has  power  of  sale  and  to 
use  proceeds,  and  one  of  remaindermen  de- 
vises his  interest  to  life  tenant,  right  of 
tenant  on  sale  of  property,  64  C  344 

where  remainderman  devises  his  estate  to  life 

tenant,  estates  merge,  64  C  349 
life  tenant's  deed  in  fee,  where  remainderman 

accepted   part   of   purchase   money,   held  to 

convey  fee,  64  C  536 
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right  of  life  tenant,  with  power  of  disposal, 
to  possession  of  property,  69  C  411 

life  tenant  cannot  hold  adversely  to  remain- 
derman, 70  C  349,  76  C  586 

to  what  fund  expenses  of  administering  trust 
estate  for  life  are  chargeable,  71  C  537 

deed  to  grantee  for  life,  and  at  his  decease 
to  his  heirs,  gives  first  grantee  only  life 
estate,  74  C  630 

life  tenant,  also  trustee  for  remainderman, 
with  power  to  sell,  can  convey  estate  in 
fee ;  right  to  and  custody  of  proceeds  of 
sale,  80  C  459 

merger  of  life  estate  and  remainder,  82  C 
169 

statute  providing  that  property  left  to  one 
for  life  and  to  his  "heirs"  means  "chil- 
dren" ;  does  not  apply  to  distributions  al- 
ready made,  83  C  346 

giving  life  estate  to  one  who  already  holds 
the  property  does  not  necessarily  make  it 
subservient  to  such  a  gift,  83  C  360 

presumption  is  that  the  gift  confirms  the 

estate  already  held,  83  C  360 

a  life  beneficiary  of  a  trust  has  no  present 
right  of  possession  as  an  absolute  estate, 
simply  because  she  is  sole  legatee  of  the 
remainder   interest,   90   C  63 

quitclaim  of  land  by  one  having  life  estate 
with  power  of  disposal  by  will  is  limited 
to  life  of  tenant,  91   C  245 

effect  of  discretion  to  use  principal  where  a 
trustee  has  been  appointed,  91   C  463 

if  life  tenant  sells  property  devised,  he  must 
use  utmost  good  faith.  94  C  363 

life  tenant  has  no  right  to  principal,  94  C 
363 

where  life  tenant  had  power  of  sale  if  neces- 
sary for  his  support,  of  which  he  was  judge, 
but,  without  such  necessity,  transferred 
personal  property  to  himself  and  deeded 
lands  to  another  for  nominal  consideration, 
transactions  are  void,   101   C  39 

his  estate  is  liable  for  personal  property 

and  deed  will  be  set  aside,  101  C  39 

life  tenant  cannot  recover  damages  from 
change  of  grade  for  decrease  in  value  of 
fee,  104  C  452 

life  tenant  and  remainderman  may  sue  jointly 
or  separately  for  respective  damages  from 
change  of  highway  grade,  104  C  452 

where  life  tenant  becomes  also  entitled  to 
remainder  as  heir  on  death  of  remainder- 
man, estate  merges  and  she  has  entire  fee, 
106  C  514 

right  of  life  tenant  who  is  required  to  pay 
mortgage  on  property.  113  C  73 

P  conveyed  land  to  L  and  latter  agreed  oral- 
ly to  build  house  on  it  and  that  it  should 
revert  to  P  on  L's  death :  held  apparent  ab- 
solute estate  cannot  be  reduced  to  life  es- 
tate by  oral  agreement,  113  C  467 
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and   making   of   absolute    deed    not    such 

part  of  performance  as  to  take  agreement 
out  of  statute,  113  C  467 

life  estate  will  not  be  converted  into  fee  by 
reason  of  power  of  disposition  of  corpus, 
no  matter  how  broad,  114  C  441 

§  2.  Duties  and  Liabilities  of  Life  Tenant: 
Bonds 

tenant  for  life  not  liable  to  an  action  for 
waste.  3  C  483.  45  C  514 

1840  statute  restricting  life  tenants  from  com- 
mitting waste  embraces  tenancies  for  life 
created  by  will,  24  C  349 

life  tenant  cannot  be  presumed  to  have  been 
required  to  make  repairs,  45  C  514 

life  tenant  might  be  authorized  by  devise  to 
do  acts  which  otherwise  would  be  waste 
by  statute,  45  C  527 

claim  by  remainderman  for  wrongful  act  of 
life  tenant  in  disposing  of  property  is  claim 
on  estate  like  that  of  any'  other  creditor. 
51  C  19 

security  can  be  required  of  life  tenant  to 
protect  interest  of  remainderman,  53  C 
169 

bond    should    include    notes    to    testatrix. 

53  C  169 

remainder  in  personal  property  is  protected 
by  bond  under  statute,  60  C  530 

under  what  circumstances  bond  may  be  re- 
quired of  life  tenant  of  personaltv,  65  C 
161,  222,  69  C  415,  71  C  157.  72  C  29 

life  tenant  is  not  bound  by  conditions  of  be- 
quest till  property  is  received,  65  C  222 

taxes ;  duty  of  tenant  to  pay ;  lien  for ;  ap- 
peal bv  him ;  joining  remainderman.  67  C 
274,  74  C  90 

appointment  of  trustee;  injunction  against 
use  of  principal,  even  though  life  tenant 
has  power  of  disposal,  80  C  413 

life  tenant  must  give  bonds  to  protect  re- 
mainderman, 91   C  464 

life   tenant   abusing    discretion    restrained    by 

equity,  91  C  464 
must   maintain   buildings   and   real   estate 

in  good  condition  out  of  income.  91  C  464 
-can  add  to  property  out  of  principal,  91 


C  464 

life  annuitants  who  incur  expense  in  defend- 
ing against  excessive  charges,  to  benefit  of 
residuary  legatees,  but  which  were  not 
necessary  for  their  own  protection,  are  vol- 
unteers :  cannot  recover  their  expenditures. 
93  C  590 

interest  on  time  loan  secured  by  collateral 
accruing  before  testator's  death  is  a  charge 
on  principal,  98  C  375 

accruing  after,  is  a  charge  on  income,  98 

C  375 

charges  proper  to  put  upon  life  tenant;  duty 
to  make  repairs,  98  C  387 


surety  on  bond  of  deceased  life  tenant  trus- 
tee held  liable  for  loss  due  to  improper 
investments,  though  account  of  adminis- 
trator of  trustee  and  of  original  testator 
accepted,  124  C  416 

where  life  tenant  had  power  of  appointment 
at  her  death,  appointees  entitled  to  recover 
on  bond  given  by  her  as  trustee,  124  C  418 

equitable  doctrine  by  which  creditors  of 

person  having  power  of  appointment  are 
preferred  over  appointees,  not  applicable 
in  situation  as  regards  corporate  surety, 
124  C  418 

where   original   testator   gave   life   tenant 


cash  legacy  which  she  never  took,  sureties 
on  bond  entitled  to  credit  against  loss 
through  improper  investment  of  amount 
less  than  legacy,  124  C  418 

purpose  of  bond  required  where  life  tenant 
is  given  possession  of  property,   124  C  429 

widow's  duty  to  insure  buildings  of  which 
she  was  left  life  use  with  provision  that 
she  pay  taxes  and  "upkeep" ;  trustees'  duty 
if  she  fails ;  reimbursement  if  widow  dies 
before  policy  expires,  127  C  653 

right  of  life  tenant  of  personal  property  to 
its  possession  was  recognized  by  common 
law ;  bond  required  only  where  there  was 
danger  property  would  be  wasted,  129  C 
353 

by  statute,  Probate  Court  now  has  authority 
to  order  giving  of  a  bond  and  executor 
should  call  matter  to  court's  attention  be- 
fore  distribution  of  property,   129  C  353 

§  3.  Income  and  Accretions 

executor  of  life  tenant  has  right  to  crops 
sown  during  life  of  latter,  56  C  380 

lessee  to  life  tenant  also  has   this   right, 

56  C  380 

right  to  emblements  does  not  depend  upon 
good  husbandry,  56  C  380 

where-  bequest  of  residue  to  legatee  for  life, 
he  is  entitled  to  income  of  clear  residue, 
when  at  last  ascertained,  computed  from 
death  of  testator,  56  C  423 

life  estate  of  ten  shares  of  stock  in  trust, 
"dividends  and  income"  to  be  paid  to  donee 
during  life,  remainder  to  revert  to  donor ; 
held  increase  in  shares  by  company  belong 
to  donor,  62  C  65 

"dividends"  unqualified  signifies  dividends 

payable  in  money,  62  C  68 

"income,"   broader   but   does   not   include 
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cash  dividends  go  to  tenant;  stock  dividends 
into  the  corpus  of  the  estate,  64  C  4,  77  C 
548,  78  C  451,  526,  79  C  547,  634 

life  tenant  is  entitled  to  interest  on  deposits, 
73  C  106 

dividends  paid  after  death  of  life  tenant  not 
apportionable  in  favor  of  his  estate,  73  C 
114 

when  company  is  wound  up,  property  goes  to 
corpus  of  fund,  74  C  79,  78  C  526,  79  C 
556 

life  tenant  is  entitled  to  income  of  estate,  77 
C  51,  98 

profits  used  in  business,  when  finally  dis- 
tributed, go  to  life  tenant ;  not  so,  if  stock 
is  issued  for  them,  77  C  543 

stock  received  by  corporation  for  indebted- 
ness to  it  is  cash  dividend,  when  dis- 
tributed, 79  C  547 

life  tenant  of  residue  gets  use  and  income 
of  clear  residue,  as  finally  ascertained, 
from  death  of  testator,  81  C  510 

if  life  tenant  receives  income,  administrator 
must  separate  principal  and  income,  81  C 
510 

if  life  tenant  gets  net  income,  succession  tax 
is  paid  from  principal ;  local  taxes  accru- 
ing after  death  on  real  estate,  from  income, 
81  C  510 

stock  dividends  on  shares  held  in  trust  are 
part  of  the  principal,  81   C  510 

rule    applied    to    joint    stock   associations 

under  New  York  law  stated  and  explained, 
81  C510 

bond  issue  to  stockholders  is  not  a  cash 


anything  not  separated  in  some  way  from 
the  principal,  62  C  68 

— "income"  is  not  synonymous  with  in- 
crease, 62  C  68 

— accumulated  surplus  retained  by  com- 
pany as  surplus  or  increased  stock  is  not 
income,  62  C  68 


dividend,  81  C  510 
direction   to    divide    estate    as    soon   as    it    is 
convenient  and  lawful  does  not  change  rules 
as    to    division    between    principal    and    in- 
come, 81  C  510 

increase  of  value  of  trust  funds,  due  to  rise 
in  market  value  and  sales  of  rights,  bene- 
fits remainderman,  not  life  tenant,  83  C 
11 

plaintiff  getting  life  estate  and  one-quarter 
interest  in  reversion  receives  rents  during 
the  life  estate,  but  accounts  to  cotenants 
for  those  afterwards  received,  83  C  347 

burden  is  on  remainderman  to  show  that  cash 

dividend  was  taken  from  capital,  85  C  452 
life    tenant    can    claim    cash    dividends,    but 

stock    dividends     pass    to     remainderman ; 

case   not  controlled   by   §   377,    Rev.    1902, 

85  C  452 
interest     on     registered     or     coupon     bonds 

should    be    apportioned    between    principal 

and  income  as  of  date  of  testator's   death, 

87  C  384 

where  property  is  given  in  trust  for  use  of  J 
until  he  is  forty  with  right  in  trustee  to 
withhold,  disposition  of  income  accruing 
before  and  after  J's  death,  98  C  264 
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right   of   life   tenant   to   income:    interest   on 
bonds  and  notes  is  apportionable,  96  C 

where  will  creates  trust  for  payment  of  in- 
come  for  life   with  gift   of  principal   over 
estate  of  life  bene:  entitled  to  ac- 

cumulated but  undistributed  income.  99   C 

to   income  from   funds   willed   in  trust 
begins  from  testator's  death,  102  C  318 

how  figured  where  fund  not  set  aside  at 

once,  102  C  318 
-effect  of  righ  _;tee  to  select  bonds 


-how   cash  and  stock  dividends  are   dis- 


Eraa  estate,  102  C 

how   obligations   of   testator   to   pay   an- 

e  met.  after  his 
death,  where  be  had  mortgaged  his  realty 
to  raise  fund  to  provide  it,  102  C  318 

inheritance   tax   how   figured   in   case   of 

such  an  annuity,  102  C  318 
law  of  domicil  defines  status  of  trustee  and 
beneficiary,  and  ownership  of  funds  vested 
:ee,  109  C  268 
aeral,  principal  of  fund  repre; 
interest  of  remainderman  and  earnings  be- 
long to  life  tenant,  109  C  268 

'  ck  dividends  whic'r 

during  life.  109  C  268 
-.vhere    corporation    ::'    Nn    York    de- 
clares dividends  payable  to  stockholder 

future   date.         rests   when  de- 
clared, 109  C  268 

.    tenant   dies   after   declaration  but 


before  that  date,  his  estate  entitled  to   1 
dends,  109  C  268 
-if  rights  as  between  him  and  remainder- 


mar    m      oubtful   and  agreement   is  made 
as  to  them,  this  will  be  followed,   109  C 

right  of  life  tenant  of  portion  of  estate  to  in- 

death.  110  C  48 
life  tenant  entitled  to  cash  dividends.   110  C 

what  are  cash  dividends,  110  C  15 

-here  R  Company  conveyed  coal  prop- 

-s   to   L   Company,  taking  bonds,   then 
organized    company    to    hold    boc  \ 

ribution  of  :  :ock  to  stockholders 

in  R  Companv.  held  stock  was  cash  c 
end,  110  C  150 

R  Company  had  divested  itself  of  all  in- 

st  in  and   control   over  bonds.    110   C 
150 
right    :  tenant    to 

ideals,  111  C  325 


tinguished.    Ill    C   325 
— effect  of  statute.  Ill  C  325 


-mere  unauthorized  letter   from   president 


I  corporation  not  sufficient  as  express 
declaration  as  to  character  of  dividend.  HI 
C  325 

-     in    will    to    indicate    specific 
legacies  to  be  paid  before  life  use  should 
be  computed,  it  should  be  estimated  after 
payment    of    ante-mortem    claims    and    fu- 
neral expenses,  111  C  590 
those  given  life   uses   of  trust  fund  are   en- 
.d  to  so  much  of  income  accruing  after 
ieath    and    prior   to   distribution 
is    has    accrued   on   portion   of   estate   dis- 
uted  to  trust.  117  C  .:~ 

beta  -.em  as  incident  of  life  uses 

created,   117  C  377 

a  in  trust,  income  to  be 
paid  to  beneficiary,  be  is  entitled  to  income 
on  testator's  death.   124  C   :~~ 

if  fund  not  separated  from  corpus  of  es- 

jf    income   earned    by    personal 
I    whole   will   be   treated   as   in- 
_ed  on  fund,  124  C  577 
:   ~:  if  - :::  :s: :  ::   r-tnei    -~y  as  ft  ac- 
crues but  at  settlement  of  estate  is  turned 
over  to  trustee  as  special  fund  to  be  distrib- 
uted to  beneficiary.   124  C    : " 

.;  tees  as  to  payment  of  income, 
collected  and  accrued,  to  estate  of  daugh- 
ter after  her  death,  under  provision  for  pay- 
ment to  her  of  such  part  of  income  as  they 
deemed   necessary   for  her   support,   127   C 

question  with  respect  to  dividends  de- 
clared before  but  paid  after  her  death  not 
answered  where  court  not  informed  of  state 
where  corporation  domiciled,  whose  law 
would  control,  127  C  I ': : 

iia|Mi<«j  provision  that  stock  dividends 
belong  to  principal  of  trust  except  where 
poration  expressly  declares  them  to  be 
made    from    earnings    since    formation    of 
trust.  128  C  426 

statute    applies   unle-  tss   statement 

is  embodied  in  resolution  of  directors  or  is 
made  bv  some  other  formal  action.  128  C 
426 
-contention  of  life  tenant  that  action  of  di- 


rective    corporate 


in  connection  with  published  finan- 
cial reports,  amounted  to  express  declara- 
tion, without  merit,  128  C  426 


LIGHT  AND  POWER  COMPANIES 
Set  Electric  Light  and  Power  Companies 
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LIMITATION  OF  ACTIONS 

1.  In  General 

2.  Operation  and  Effect  as  Bar 

3.  Limitations  Applicable  to  Particular  Actions 

4.  Computation  of  Statutory  Period 
— In  General ;  Accrual  of  Cause  of  Action 
— Knowledge,  Ignorance  and  Concealment  of  Cause  of  Action 
— Other  Causes  Suspending  Bar 
— Commencement  of  Action  or  Proceeding;  New  Action 


5. 
6. 
7. 
8. 

9. 

10. 

11. 


New  Promise  and  Acknowledgment 

Part  Payment 

Pleading  and  Practice;  Evidence 

See  also  Estates  of  Deceased  Persons  §§  5,  6 


§  1.  In  General 

trover  may  lie  when  trespass  would  be  barred 

by  statute,  1  R  365 
bars  right  of  action  as  well  as  right  of  en- 
try, 2  R  512 
does  not  annihilate  the  debt,  merely  suspends 

the  remedy,  3  C  134,  11  C  160,  50  C  45 
statute    is    not    operative    in    equity,    proprio 

vigore,  11  C  162 
statute  in  terms  extends  only  to  proceedings 

at  law,  19  C  434 
but   is   obligatory   in   equity   when,    19   C 

435 
not  obligatory  if  bar  arises  from  fraudu- 
lent concealment,  19  C  435 
statute  to  be  construed  by  the  exact  language, 

24  C  439 
an  equitable  estoppel  cannot  deprive  a  party 

of  his  right  to  insist  on  statute  in  court  of 

law,  26  C  324 
statute  de  time  for  presenting  claims,  simply 

limits  pre-existing  right,  27  C  251 
if  action  of  account  is  barred  at  law  it  is  also 

barred  in  equity,  32  C  538 
there   should   be   no   strained  construction   to 

take  case  out  of  statute,  32  C  539 
claims  presented  against  insolvent  estate, 

32  C  539 
lapse  of  time,  in  analogy  to  statute,  is  a  bar 

to  proceedings  in  equity,  33  C  481 

statutes  for  settlement  of  estates  supersede 
general  statutes  of  limitation,  50  C  571,  52 
C  141 

Practice  Act  has  made  no  change  in  statute, 
52  C  146 

laches  not  to  be  imputed  to  one  who  sues  with- 
in the  statutory  period,  55  C  554 

nonresident  cannot,  when  found  and  sued  here, 
plead  Connecticut  statute,  55  C  577 

nor  the  statute  of  the  State  of  his  resi- 
dence, 55  C  577 

town  cannot  vote  to  pay  claim  for  soldier's 
bounty  long  barred,  69  C  211 


delay  in  bringing  action  for  fraud  does  not 
estop  plaintiff  if  suit  brought  within  time 
allowed  by  Statute  of  Limitations,  72  C 
174 

basis  of  statutes  of  limitation,  74  C  656 

statute  reasonably  limiting  action  is  consti- 
tutional, though  cause  of  action  has  matured 
before  its  passage ;  limiting  action  against 
corporation  to  one  year,  77  C  528 

statute  applies  to  equitable  action  by  analogy 
alone,  79  C  644,  81  C  433 

statute  may  prevent  a  remedy  but  does  not 
cancel  a  debt,  82  C  334 

our  statute  which  allows  one  year  in  which 
to  bring  action  for  death  has  no  relation  to 
Massachusetts  statute  which  allows  two 
years,  87  C  461 

later  statute  repealing  former  one,  88  C  528 

right  to  sue  for  death  within  one  year  is  part 
of  the  right  of  action ;  more  than  a  limita- 
tion, 91  C  395 

no  vested  property  right  in  statute ;  bar  of 
statute  can  be  lifted  and  suit  begun,  93  C 
412 

removal  of  bar  does  not  deprive  party  of 

property  without  due  process  of  law,  93  C 
412 

if  a  claim  is  barred,  executors  cannot  resort 
to  supplemental  equitable  remedy  to  pay 
it ;  but  determination  of  whether  it  is  barred 
and  resort  to  equity  may  be  had  at  the 
same  time,  93   C  559 

limitation  in  uniform  bill  of  lading  for  bring- 
ing actions  considered  and  upheld,  97  C  21 

whether  defense  of  statute  is  a  vested  right, 
quaere,  101   C  391 

applied  in  equitable  actions  by  analogy  to 
laches,  102  C  258 

many  of  the  statutes  are  based  on  old  com- 
mon-law forms  of  action,  103  C  717 

changes    of    phraseology    when    Practice 

Act   was   adopted   not   change   in   meaning, 
103  C  717 

statute  suspends  the  remedy,  but  does  not 
cancel  it,  105  C  13 
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whether  statute  requiring  notice  of  injury 
to  street  railway  company  is  in  nature  of 
Statute  of  Limitations,  105  C  96 

though  action  on  note  may  be  barred  by,  this 
will  not  necessarily  bar  foreclosure  (dis.) , 
125  C  237 

statute  permitting  bringing  of  another  action 
after  first  has  been  abated  does  not  apply 
to  appeal  from  zoning  board,  126  C  602 

§  2.  Operation  and   Effect  As   Bar 

officer's  neglect ;   statute  is  no  bar  to  action 

for  money  received  on  execution,  1   R  216, 

303 
creditor  with  two  securities,  one  only  barred, 

may  pursue  remedy  on  the  other,  11  C  160 
lien  is  not  impaired,  though  debt  secured 

is  barred,  11   C  160 
defense  of  statute  is  not  impaired  by  a  finding 

of  indebtedness  as  basis  for  foreclosure  de- 
cree, 11  C  160 
bona  fide  purchasers  and  creditors  may  rely 

on  statute  as  barring  probate  of  will,  14  C 

210 
foreclosure  is  not  barred  merely  because  debt 

is  barred,  32  C  288 
if  claim  be  barred  by  statute,  mechanics'  lien 

to  secure   claim   cannot  be  enforced,   50   C 

270 
statute  does  not  run  in  favor  of  husband  as 

statutory  trustee  of  wife,  55  C  214 
nor   against   her   claim   for   money   given 

him  to  invest,  manage  and  account  for,  55 

C  214 
statutes  are  local  and  operate  only  within  the 

enacting  State,  55  C  576 
do   not,   as   a   rule,   run  against   nonresi- 
dents, 55  C  576 

statute  does  not  run  against  the  State,  56  C 
517 

executor  cannot  waive  bar  as  to  claim  on  es- 
tate, 68  C  298 

if  liability  of  principal  debtor  is  barred,  so  is 
that  of  surety,  71  C  733 

general  limitation  held  to  apply  to  power  giv- 
en by  special  act,  72  C  687 

where  action  is  limited  by  agreement,  statu- 
tory provisions  as  to  new  action  within  one 
year  after  abatement  of  prior  suit,  not  ap- 
plicable, 74  C  510,  684 

barring  of  note  does  not  prevent  foreclosure 
of  mortgage  secured  by  it,  75  C  429,  76  C 
146 

so  barring  of  action  for  assessment  does 

not  bar  foreclosure  of  lien,  79  C  38 
-failure   to   pay   interest   on   note   for   less 


than   fifteen   years,   81    C   442 
statute    waived   if    security   given   for   barred 

debt,  88  C  537 
parties  can   fix  a  shorter  period  than  statute 

for  liabilities,  90  C  226 
where    a    bond    states    that    liability    "under 

such  renewal  shall  cease  one  year  from  ex- 
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piration  of  term  of  office  covered  by  said 
re-election,"  it  is  a  limitation  on  time  with- 
in which  action  must  be  brought,  90  C  226 

where  statute  creates  a  right  of  action,  lim- 
itations as  to  time  in  it  are  essential  ele- 
ments not  subject  to  waiver,  estoppel,  etc., 
98  C  770 

does  not  begin  to  run  against  equitable  claim 
of  cestui  que  trust,  until  trust  relation 
ceases,  104  C  171 

statutes  do  not  run  against  agent  in  fiduciary 
capacity  as  long  as  relationship  exists,  104 
C  171 

statutes  do  not  apply  as  against  public  rights, 
113  C  45 

rule  that  barring  of  debt  secured  by  mort- 
gage by  running  of  Statute  of  Limitations 
does  not  prevent  foreclosure  of  mortgage 
considered  and  reaffirmed,  119  C  355 

statute    does    not    destroy    the    debt    but 

merely  bars  remedy,  119  C  359,  589 

§  3.  Limitations   AppUcable   To   Particular 
Actions 

statute  bars  writ  of  error  not  brought  within 
three  years  from  day  judgment  rendered,  1 
R  54 

Statute  of  Limitations  de  book  debt  is  no  bar 
to  action  on  account  stated,  6  C  246 

statute  applies  not  merely  to  form  of  ac- 
tion, but  also  to  nature  of  the  indebtedness, 
5  C  335 

statute  was  no  bar  to  action  on  probate  bond, 
prior  to  1821,  12  C  28 

action  on  probate  bond  is  not  barred  for  sev- 
enteen years,  27  C  352 

collecting  agent ;  failure  to  account ;  statute 
applies,  32  C  520 

statutes  have  no  application  to  open,  continu- 
ing, or  acknowledged  trust,  33  C  67,  52  C 
144 

— ■ — implied  trusts  are  within  statute,  33  C  67, 
59  C  145 

sale  by  administrator  to  himself;  statute  ap- 
plies in  cases  of  constructive,  without  ac- 
tual, fraud,  33  C  68 

Statute  of  Limitations  cannot  affect  covenant 
in  bond  of  guardian  to  account,  38  C  309 

due  bill  is  not  a  nonnegotiable  note,  within 
statute,  40  C  349 

complaint  for  equitable  relief  from  judgment 
obtained  without  notice  should  be  season- 
ably brought,  46  C  602 

the  statute  may  be  urged  against  claim  made 
as  a  set-off,  49  C  93 

differs     from     statute     de     limitation    of 

claims  not  presented  to  commissioners,  49 
C  93 

statute  does  not  apply  to  an  express  trust,  52 
C  143 

an  executor  or  administrator  is  a  trus- 
tee and  so  continues  until  settlement  of  his 
account,  52  C  143 


statute  applies  to  an  action  on  an  executory 
contract,  52  C  146 

does  not  apply  to  money  demand  on  ex- 
ecuted simple  contract,  52  C  146 

claim  barred  by  statute  may  still  be  used 
in  recoupment,  when,  55  C  419 

but  defendant  cannot  recover  balance  in 

his  favor  on  barred  claim,  55  C  419 

action  under  statute  de  railroad  fires  is  not 
limited  to  one  or  three  years,  but  may  be 
brought  at  any  time  within  six  years,  56 
C  21 

Section  1379,  Rev.  1888,  applies  to  forfeitures 
under  §  3013,  57  C  52 

runs  against  a  resulting  trust  where  tenure 
of  trustee  is  adverse  to  cestui,  62  C  403 

does  not  run  against  trust  where  trustee 

at  all  times  admits  right  of  cestui,  62  C  403 

action  under  by-law  of  borough  providing 
pecuniary  penalty  for  excavation  in  high- 
way is  penal,  64  C  426 

action  on  indorsement  of  nonnegotiable  note 
not  action  on  note ;  barred  in  six  years,  66 
C  457 

laches  and  Statute  of  Limitations  as  applied 
to  rescission  of  contract  for  fraud,  72  C 
174 

general  limitation  held  to  apply  to  power  giv- 
en by  special  act,  72  C  687 

statutes  providing  for  damages  for  cutting 
trees  in  excess  of  value,  not  regarded  as 
penal,  74  C  132 

domestic  judgment  is  neither  contract  under 
seal  nor  implied  contract,  in  terms  of  stat- 
ute, 74  C  652 

statute  applicable  to  claims  against  estate  of 
deceased  persons,  75  C  406 

in  action  on  implied  contract  for  use  and  oc- 
cupation of  land,  plaintiff  cannot  prevent 
bar  by  treating  action  as  on  tenancy  from 
year  to  year,  77  C  7 

limitation  of  action  for  death  by  wrongful 
act ;  failure  to  have  administrator  appoint- 
ed, 77  C  110 

no  limitation  upon  enforcement  of  assessment 
lien,  where  ordinance  leaves  it  indefinite, 
79  C  38 

application  of  statute  to  pollution  of  stream 
by  sewage,  80  C  179 

whether  title  of  personal  property  may  be  di- 
vested by  adverse  possession,  quaere,  82  C 
334 

limitation  for  trespass,  slander,  negligence, 
and  trespass  on  the  case,  82  C  580 

Statute  of  Limitations  does  not  run  until  tes- 
tator's death,  where  he  contracts  to  pay 
for  services  by  will,  82  C    648 

in  the  absence  of  such  contract  recovery 

may  be  had  for  services  performed  six  years 
next  prior  to  death,  82  C  648 

recovery  may  be  had  for  services  rendered 
more  than  six  years  before  death  of  one 
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who  promised  to  pay  by  will  but  failed  to 
do  so,  83  C  38,  96  C  383 

in  negligence,  allegation  that  one  wilfully  and 
unlawfully  propelled  his  car  and  frightened 
a  horse  makes  it  an  action  to  be  brought 
within  one  year,  83  C  503 

limiting  action  for  personal  injury  to  one  year 
covers  relative  rights  of  husband  and  wife, 
83  C  503 

mortgagee  allowing  fifteen  years  to  run  with- 
out payment  of  any  sort  is  estopped  from 
foreclosing,  84  C  54 

demand  note  on  which  nothing  is  paid  for 
twenty  years  is  barred,  84  C  54 

there  is  no  Statute  of  Limitations  as  applied 
to  taxes ;  tax  not  a  contract,  85  C  376 

limitation  of  one  year  from  adjudication  in 
bankruptcy  to  prove  claims  does  not  apply 
to  claims  liquidated  by  litigation  after  the 
year  has  elapsed,  86  C  691 

sale  of  building  to  be  removed  is  sale  of  per- 
sonal property,  88  C  1,  90  C  289 

statute  runs  against  loans  from  wife  to  hus- 
band from  her  sole  estate,  88  C  537 

directors  of  savings  banks  are  not  trustees  so 
as  to  prevent  bar  of  the  statute  in  action 
for  negligent  management,  89  C  451 

action  for  damages  for  failure  to  properly 
transmit  telegram  is  not  one  for  injury  to 
personal  property;  not  limited  to  one  year, 
91  C  35 

though  judgment  entered  on  default,  petition 
for  new  trial  alleging  want  of  notice  may 
be  brought  within  three  years,  93  C  160 

a  claim  that  accrues  after  expiration  of  time 
for  presenting  claims  to  an  estate  must  be 
exhibited  within  four  months  after  right 
of  action  accrues,  93  C  559 

right  in  probate  matters  barred  if  one  does 
not  appear  within  time  set  after  notice  giv- 
en in  accordance  with  statute,  96  C  319 

does  not  run  against  open,  continual  and  ac- 
knowledged trust,  96  C  326 

as  where  savings  bank  holds  a  fund  de- 
posited by  one  having  a  life  interest  there- 
in to  her  own  and  another's  joint  account 
without  right,  96  C  326 

writ  of  error  in  summary  process  not  barred 
within  three  years,  97  C  123 

where  two  causes  of  action  arise  out  of  the 
same  transaction,  each  is  governed  by  the 
limitation  applicable  to  it,  103  C  716 

right  of  recovery  against  physician  for  neg- 
ligence and  for  implied  agreement  to  use 
proper  skill  are  within  different  statutes, 
103  C  717 

statute  limiting  one  year  for  recovery  for 

personal  injury  or  injury  to  personal  prop- 
erty caused  by  negligence  applies  only  to 
negligent   injuries,   103   C   717 

this  bars  first  of  above  rights  of  action, 

not  second,  103  C  717 

1345 


§  3  Limitation  of  Actions 

statute  applies  to  suit  on  bond  given  to  re- 
lease attachment,  104  C  280 

if  surety's  contract  is  under  seal,  action 
against  him  is  not  barred  for  seventeen 
years,  though  action  against  principal  is 
barred  by   six-year  period,   105   C   13 

statute  not  applicable  to  claims  against  es- 
tates of  deceased  persons ;  laches  only  de- 
fense, 106  C  602 

executor  may  assert  statute  against  one  to 
whom  he  has -incurred  an  obligation,  106  C 
602 

but  if  he  pays  claim  he  is  not  necessarily 

prevented  from  crediting  amount  in  his  ac- 
count. 106  C  602 
-and  statute  does  not  apply  under  statute 


permitting    his    creditors    to   come    directly 

on  assets  of  the  estate,  106  C  602 
mere  adding  word  "seal"  or  "L.  S."  does  not 

make  instrument  one  under  seal,  110  C  413 
what  is  necessary  to  create  specialty,  110 

C  413 
so   seal   does   not  impair  negotiability   of 


note,  110  C  413 
— hence  note  to  which  word  "seal"'  had  been 


added  was  not  within  statute  allowing  sev- 
enteen years  for  contract  under  seal  or 
promissory  notes  not  negotiable,  110  C  413 

where  real  cause  of  action  was  contract  to 
make  payment  as  result  of  accident  due  to 
negligence,  statute  as  to  contracts  not  in 
writing  applies,  114  C  732 

where  powers  were  given  railroad  company 
by  special  charter  with  no  provision  limit- 
ing time  for  their  exercise,  general  limita- 
tion fixed  by  existing  statutes  operative, 
116  C  646 

alienation  of  affections  falls  within  six-year 
limitation  for  action  founded  on  tort  unac- 
companied with  force  and  where  injury  is 
consequential,    117    C   206 

action  for  criminal  conversation  is  for  a  tort 
unaccompanied  with  force  and  must  be 
brought  in  six  years,  117  C  212 

history  of  statutes  limiting  time  for  com- 
mencement of  actions  for  personal  injury, 
injury  to  personal  property,  injury  result- 
ing in  death,  etc.,  reviewed  and  cases  ex- 
amined. 119  C  500 

statute  limiting  actions  for  "injury  to  per- 
son, or  for  an  injury  to  personal  property 
caused  by  negligence,"  held  applicable  to 
all  actions  for  personal  injury  whether  or 
not  caused  by  negligence,  119  C  500 

and  hence  applies  to  action  brought  un- 
der guest  statute,  119  C  500 

procuring  plaintiff's  signature  to  consent  to 
remain  in  Hartford  Retreat  by  false  and 
fraudulent  representations  was  tort  unac- 
companied by  force  and  injuries  were  con- 
sequential within  §  6006,  Rev.  1930,  123  C 
646 
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historv  of  §§  6006,  6011  and  6015,  Rev. 

1930,  123  C  649 
test  based  on  common-law  forms  of  action  to 

determine   what   statute   applicable   of   little 

value,  123  C  650 

instrument  simply  stating  balance  due  and 
that  creditor  agrees  to  accept  payments 
twice  a  month  and  signed  by  debtor  held 
not  promissory  note,  nonnegotiable,  within 
seventeen-year  Statute  of  Limitations,  124 
C  293 

claim  of  wife  against  husband's  estate  for 
past  support  is  legal  rather  than  equitable 
and  ordinary  six-year  Statute  of  Limita- 
tions applies,  124  C  543 

statutes  of  limitation  do  not  apply  in  action 
for  declaratory  judgment,  but  they  may  af- 
fect rights  of  parties,  129  C  278 

where  there  are  series  of  charges  for  services, 
without  any  special  agreement  as  to  how 
they  shall  be  paid  for,  each  item  gives  rise 
to  a  separate  indebtedness,  129  C  541 

where  physician  rendered  decedent  services 
which  were  entered  on  his  books  over  pe- 
riod of  years  and  no  bills  were  rendered 
or  payments  made,  claim  is  for  book  debt, 
and  all  items  back  of  six  years  barred  by 
statute,  129  C  541 

promises    made   by    decedent   to   pay   bill 

could  not  avail  plaintiff  as  they  were  not  in 
writing  as  required  by  statute  in  case  of 
claims  against  representatives  of  deceased 
person,  129  C  541 

§  4.  Computation  of  Statutory  Period 

§  5.  In  General;   Accrual  of   Cause  of 

Action 

prosecution  for  counterfeiting,  when  barred 
by   statute,   K  21 

in  bastardy  proceedings  statute  runs  in  favor 
of  bail  from  last  quarterly  payment,  K  268 

in  trespass  for  mesne  profits,  court  will  only 
go  back  three  years,  2  R  440 

statute  runs  against  creditors  of  fraudulent 
grantor  when  a  right  of  entry  accrues  upon 
levy,  4  D  295 

statute  does  not  begin  to  run  in  case  of  lands, 
until  right  of  entry  accrues,  3  C  191 

does   not    run   against    wife's    heirs   until 

after  death  of  tenant  by  curtesy,  3  C  191,  5 
C  228 

does  not  operate  against  one  to  whom  neglect 
is  not  attributable,  3  C  193 

executor  or  administrator  may  revoke  a  for- 
mer disallowance  of  claim,  thus  preventing 
statute  from  barring  claim,  12  C  160 

may  be  done  by  one  of  two  administra- 
tors, 12  C  160 

division  of  estate  by  agreement ;  exchange  of 
deed;  held  statute  did  not  begin  to  run  un- 
til a  valid  deed  was  given.  14  C  119 
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as  to  probate  of  wills  statute  begins  to  run 
at  testator's  death,  14  C  216 

statute  begins  to  run  against  claims  in  favor 
of  estate,  when,  15  C  148 

period  commences,   if   injury   is   complete,   at 
time  of  act,  26  C  324 

but   from   the   date   of  injury,   if  the   act 

is  not  legally  injurious  until  certain  conse- 
quences occur,  26  C  324 

cause  of  action   accrues   when  it  is  complete 
and  perfect,  26  C  331 

for   neglect   to   serve   mesne   process    ac- 
crues when,  26  C  332 
-for  false  return,  26  C  332 


guaranty  fund  note ;  statute  begins  to  run 
when  assessment  is  made,  28  C  51 

statute  begins  to  run  against  trustee,  when, 
33  C  67 

implied  trusts ;  runs  from  time  wrong  is  done, 
33  C  67 

Statute  of  Limitations  does  not  begin  to  run 
until  death  of  injured  party,  34  C  57 

nor   until    administrator   is    appointed,    if 

injured  party  be  a  nonresident,  34  C  57 

bond  to  reconvey;  does  not  run  until  deed  is 
tendered  obligor  to  sign,  35  C  164 

day  on  which  note  matures  should  be  exclud- 
ed from  computation,  43  C  56 

though  note  be  payable  at  bank,  43  C  56 

claim  accruing  after  limitation  expired  is  not 
barred  if  presented  within  one  year  after  it 
accrues,  44  C  569 

against  accommodation  surety  on  note  nego- 
tiated in  violation  of  agreement,  begins 
when,  48  C  160 

statute  limiting  suit  to  four  months  after  re- 
fusal of  administrator  or  executor  to  pay : 
refusal  must  be  in  unequivocal  terms,  48  C 
375 

suit  for  foreclosure  brought  within  fifteen 
years  after  plaintiff  acquired  his  interest, 
held  sufficient  under  statute,  49  C  567 

such  interest  dates  not  from  date  of  deed 

but  from  day  of  its  delivery.  49  C  567 

action  against  officer  for  neglecting  to  make 
demand  of  garnishee  accrues  at  expiration 
of  sixty  days  allowed  for  that  purpose,  50 
C526 

upon  claims  against  estates  properly  present- 
ed, does  not  begin  until  disallowance  or 
settlement  of  estate,  52  C  118 

begins  to  run  against  demand  note  from  its 
date,  52  C  434 

general  rule,  that  statute  will  not  run  until 
there  is  someone  who  can  sue  or  be  sued, 
61  C  445 

but  parties  cannot  defer  the   running  by 

laches,  61  C  445 

where  right  of  action  accrues  and  there  is  no 
administrator,  held  statute  does  not  begin 
to  run  until  an  administrator  is  appointed, 
61  C  445 
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statute  as  applied  to  demand  note,  and  note 
payable  time  certain  after  date,  65  C  466 

meaning  of  "'accrue,"  66  C  64 

in  action  between  partners,  begins  to  run 
from  settlement  of  accounts,  68  C  450 

statute  begins  to  run  when  cause  of  action  is 
complete ;  laches  of  plaintiff  cannot  extend 
time,  68  C  459 

^—agreement  for  advance  by  partner  to  be 
repaid  by  overdrafts  collected,  68  C  459 

when  statute  begins  to  run  against  soldier's 
bounty.  69  C  210 

when  rent  due  to  debtor  is  applied  on  account, 
statute  runs  only  from  last  application,  70 
C  429 

when  statute  begins  to  run  held  question  for 
jury,  where  evidence  conflicts,  71   C  24 

limitation  as  to  entry  on  land  runs  from  ac- 
tual disseisin,  though  disseisee  is  a  minor, 
74  C  107 

begins  to  run  on  demand  note  when,  75  C 
431 

waiver  of  demand  in  four  months,  78  C 

267 

statute  as  applied  to  continuing  trespass  by 
construction  of  railroad  in  street,  76  C  311 

forfeiture  for  each  month's  delay  in  filing  in- 
ventory, is  separate  cause  of  action,  76  C 
556 

statute  does  not  run  until  right  of  action  ex- 
ists, 82  C  648,  92  C  664 

in  gifts  by  will,  runs  from  death  of  promisor, 
82  C  648 

statute  assumes  existence  of  a  cause  of  ac- 
tion ;  until  cause  arises,  statute  does  not  ap- 
ply, 83  C  35 

right  of  action  for  breach  of  contract  accrues 
at  once,  86  C  495 

limit  for  bringing  scire  facias  against  ex- 
ecutor does  not  begin  to  run  until  execu- 
tor is  appointed,  88  C  100 

breach  of  continuing  contract;  claim  accrues 
at  once,  91  C  197 

future  damages  are  recoverable  and  diffi- 
culty of  ascertainment  is  immaterial,  91  C 
197 

limitation  runs  on  indemnity  contract  only 
when  loss  occurs,  93  C  412 

statute  does  not  run  until  there  is  someone 
capable  of  bringing  suit,   93   C  558 

does  not  run  against  one  entitled  to  principal 
of  trust  until  breach  of  trust  established, 
93  C  558 

does  not  run  in  favor  of  testamentary  trus- 
tee, who  has  misappropriated  funds,  until 
his  removal  and  appointment  of  successor, 
93  C  558 

until  testamentary  trustee  files  final  account, 
six-year  limit  in  favor  of  surety  does  not 
apply.  93  C  558 

right  of  action  on  bond  to  secure  building 
contract  accrues  when  contractor  abandons 
work,  94  C  240 
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where  parties  sign  an  agreement  to  make 
monthly  payments,  statute  runs  from  date 
of  the  writing.  95  C  587 

in  mutual  releases  between  beneficiary  and 
trustee.  Statute  of  Limitations  begins  to 
run  from  date  of  the  releases.  95  C  588 

as  regards  services  rendered  deceased  per- 
son by  his  heir  on  his  promise  not  to  make 
will,  runs  from  death,  96  C  3S4 

whether  statement  of  A  that  he  thought  a 
sewer  ran  across  B's  property  is  sufficient 
to  start  running  of  statute,  quaere,  96  C 
676 

demand  on  execution  within  sixty  days  pre- 
requisite to  right  to  bring  scire  facias :  stat- 
ute runs  from  time  of  demand.  97  C  398, 
104  C  2S0.  105  C  427 

not  a  bar  in  suit  for  accounting  for  royalties 
under  continuing  contract  between  corpo- 
ration and  its  president.  102  C  255 

several  periods  during  which  statute  runs  may 
be  added  together ;  claim  barred  if  aggre- 
gate equals   statutory   period,   105   C   564 

Statute  of  Limitations  runs  from  when,  un- 
der insurance  policy  where  proof  of  death 
is  to  be  made  in  reasonable  time,  108  C 
271 

right  to  accounting  of  partnership  funds  barred 
by  lapse  of  more  than  fifteen  years  from 
its  dissolution,   112   C  365 

six-year    limitation    from    repudiation    of 

liability  by  defendant.  112  C  368 

destruction  of  plaintiffs  right  to  harvest  ice 
pond  became  complete  when  commissioner 
of  health  forbade  it  and  right  of  action  then 
accrued.  114  C  4% 

where  indorsement  on  demand  note  waived 
demand,  notice  of  nonpayment  and  protest, 
Statute  of  Limitations  runs  from  execution 
and  delivery  of  note.  116  C  557 

action  would  be  barred  in  six  years.  116 

C  557 

alienation  of  affections ;  destruction  or  impair- 
ment of  right  of  consortium  as  test  rather 
than  time  of  wrongful  acts  of  defendant, 
117  C  206 

plaintiff   can   recover,   however,   for   only 

so  much  of  the  loss  as  occurred  within  six 
years.  117  C  216 

did  not  operate  to  bar  claim  for  services  ren- 
dered decedent  prior  to  six  years  before 
death,  where  decedent  made  oral  agreement 
to  compensate  by  will,  121  C  97 

no    right   of   action   accrued   until   death, 

121  C  97 

in  action  to  recover  balance  on  running  ac- 
count, statute  runs  from  last  payment  on 
account,  125  C  196 

does  not  begin  to  run  against  charge  of  con- 
spiracy until  last  overt  act  was  committed, 
126  C  62 

for  malpractice;  begins  to  run  when  breach 
of   duty   occurs;    when   injury   complete   at 
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time  of  act  statutory  period  commences  to 
run   then;   if  injury  arises  from  course  of 
treatment,  does  not  run  until  treatment  ter- 
minated. 127  C  380 
-so   right   of   recovery   in   cause   of  action 


for  suffering  and  expense  caused  decedent 
by  negligent  transfusion  of  blood  barred  in 
two  vears,  under  §  6016,  Rev.  1930,  127  C 
380 

— but  cause  based  on  breach  of  physician's 
agreement  to  effect  cure  of  syphilis  did  not 
accrue  until  her  death  caused  by  injection 
of  neosalvarsan.  as  that  was  final  and  com- 
plete breach.  127  C  380 
-right  of  action   for  death  caused  by  de- 


fendant's   negligence     barred  by     one-year 

statute.    §    5987,    Rev.    1930.  where    action 

brought  over  one  vear  after  death.  127  C 
380 

distinct  and  different  items  of  charge  in  an 
open  and  mutual  account  do  not  constitute 
separate  claims ;  claim  or  debt  is  found  in 
balance,  129  C  541 

when  account  is  all  on  one  side  it  has  not 

character  of  mutual  accounts  and,  so  far 
as  Statute  of  Limitations  is  concerned,  cause 
of  action  arises  from  date  of  each  item,  129 
C  541 

reason  for  rule  as  to  mutual  accounts  is  that 
every  item  of  credit  or  part  payment  is  ac- 
knowledgment of  an  open,  mutual  and  un- 
liquidated account  and  is  equivalent  to  a 
new  promise  to  account  and  pay  balance 
due,  129  C  541 

cause  of  action  for  breach  of  duty  of  director 
who  procured  lessee  for  corporation's  thea- 
ters in  not  disclosing  to  stockholders  that 
he  was  to  be  part  owner  of  lease,  accrued 
when  his  lawyer  disclosed  fact  directly  aft- 
er signing  lease,  129  C  681 

his  misconduct  not  such  that  he  ought  to 

be  treated  as  if  he  had  violated  terms  of 
express  trust;  statute  applies  even  though 
action  against  him  be  one  in  equity,  129  C 
681 

§  6.  — Knowledge.     Ignorance     and     Con- 
cealment of  Cause  of  Action 

statute  is  not  obligatory  if  bar  arises  from 
fraudulent  concealment,   19  C  421 

statute  runs  if  the  fraud  charged  is  construc- 
tive only ;  as  a  sale  by  an  administrator  to 
himself.  33  C  68 

where  principal  in  bond  conceals  wrongdo- 
ing, statute  begins  to  run  as  to  him  and 
surety  only  when  it  is  discovered,  66  C  58 

misappropriation   beyond    statutory    limit, 

but  demand  under  bond  within  that  limit, 
66  C  58 

in  action  by  receivers  of  bank,  the  knowledge 
of  directors  is  regarded  as  knowledge  of  the 
bank  so  that  there  is  no  concealment  of 
cause  of  action,  89  C  451 


bank  director,  who  had  no  knowledge  or  con- 
structive notice  of  wrongdoing,  can  plead 
Statute  of  Limitations,  89  C  453 

one  is  not  estopped  from  pleading  statute  un- 
less his  conduct  or  representations  were 
directed  to  obtaining  the  delay  he  now  seeks 
to  take  advantage  of,  89  C  453 

statute  begins  to  run  in  favor  of  agent  and 
against  principal  when,  89  C  485 

statute  runs  in  favor  of  attorney  having  man- 
agement of  client's  estate  for  investment, 
89  C  489 

statute  is  applied  to  a  breach  of  trust  only 
after  the  breach  could  have  been  discovered, 
89  C  492 

fraudulent  concealment  of  cause  of  action  sus- 
pends statute  until  it  is  discovered,  93  C 
558 

§  7.  Other  Causes  Suspending  Bar 

meaning  of  term  "over  sea,"  K  299,  1  R  190 

minor  heirs  barred  of  right  to  redeem  in  five 
years  after  majority,  2  R  509 

"fleeing  from  justice"  in  United  States  statute, 
does  not  necessarily  mean  from  a  prosecu- 
tion begun,  4  D  123 

disability  of  one  cotenant  is  not  available  to 
the  others,  4  D  312,  5  D  211 

one  cannot  take  benefit  of  two  successive  dis- 
abilities, 2  C  27 

no  saving  for  disability  of  heir  supervenient 
to  disability  of  person  to  whom  right  of 
entry  first  accrued,  3  C  227 

if  statute  once  begins  to  run,  it  continues  not- 
withstanding subsequent  disability,  3  C  398 

curtesy  of  husband  of  mother  of  bastard  pre- 
vents running  of  statute  against  bastard  un- 
til after  death  of  husband,  5  C  228 

action  of  ejectment  by  married  woman  is  not 
barred  by  adverse  possession  during  her 
coverture,   10   C  77 

what  absences  from  State  are  not  within  stat- 
ute, 16  C  106 

defendant's  absence  to  be  excluded  in  com- 
puting the  time  within  which  to  sue,  24  C 
432 

although    cause    originated    abroad    and 

neither  party  resided  in  this  State,  24  C 
432 

statute  runs  though  parties  are  minors,  if 
their  interest  is  vested  in  trustees,  33  C  67 

remedy  between  belligerents  is  suspended  by 
civil  war,  36  C  545 

period  of  war  to  be  excluded  in  compu- 
tation on  policy  stipulating  suit  within  a 
year,  36  C  545 

runs  against  married  woman's  title,  in  favor 
of  her  mortgagee,  41  C  486 

conflict  of  laws ;  if  surety  on  bond  for  costs 
die  within  a  year  after  judgment,  and  be- 
fore suit  on  bond,  statute  de  estates  of  de- 
ceased persons  applies,  48  C  375 
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maker  of  promissory  note  died  within  six 
years ;  note  presented  against  his  estate, 
disallowed  and  sued  on  within  time  allowed 
by  statute,  held  not  barred,  50  C  568 

though  six  years  had  expired  since  right 

of  action  first  accrued,  50  C  568 

statute  is  not  always  suspended  by  death  of 
debtor,  52  C  141 

operates  where  full   time  has  run  before 

death  of  debtor,  52  C  142 

statute  is  generally  suspended  during  process 
of  settling  estate  of  debtor,  especially  if 
claim  is  duly  presented,  52  C  142 

does  not  begin  to  run  until  disallowed  or 

estate  is  duly  settled,  52  C  144 

provision  de  absence  from  State  applies  alike 
to  all  defendants  whether  former  residents 
of  this  State  or  not,  55  C  576 

personal  presence  of  defendant  is  neces- 
sary; ownership  of  attachable  property  here 
is  of  no  legal  significance,  55  C  576 

under  statute  de  presentation  of  claims,  there 
is  no  provision  for  suspension  of  statute 
during  disability  of  claimant,  59  C  145 

running  of  statute  is  not  suspended  by  plain- 
tiff's absence  unheard  of  for  seven  years, 
59  C  145 

general  rule,  that  statute  will  not  run  until 
there  is  some  one  to  sue  or  who  can  be 
sued,  61   C  445 

but  parties  cannot  defer  the  running  by 

laches,  61  C  445 

where  right  of  action  accrues  and  there  is  no 
administrator,  held  statute  does  not  begin 
to  run  until  an  administrator  is  appointed, 
61  C  445 

death  and  other  causes  suspending  bar  of  stat- 
ute, 74  C  732,  75  C  406 

where  claimant  dies  before  claim  accrues, 
statute  only  runs  when  personal  representa- 
tive is  appointed,  81  C  169 

does  not  run  in  favor  of  an  administrator  dur- 
ing settlement  of  estate;  begins  to  run  aft- 
er distribution  of  estate,  90  C  562 

distributee  can  claim  protection  of  statute 
when  sued  by  an  heir  who,  unheard  of  for 
forty  years,  was  presumed  to  be  dead,  90 
C  562 

the  one  year  allowed  personal  representatives 
to  bring  suit  is  in  addition  to  Statute  of 
Limitations,  where  the  statute  has  less  than 
a  year  to  run,  90  C  611 

if  an  action  brought  within  limitation  fails 
by  nonsuit,  a  year  runs  for  new  suit  from 
that  date,  91  C  395 

one  who  spent  three  days  a  week  in  Connect- 
icut and  kept  his  name  on  the  voting  list 
held  not  "without  the  State"  to  prevent  run- 
ning of  the  statute,  92  C  55 

statute  runs  against  nonresident  when  he  ac- 
quires usual  place  of  abode  here ;  against 
former  resident  when  he  returns  here,  105 
C  564 
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purpose  of  statute  excluding  time  when  de- 
fendant is  "without  the  State" ;  only  cov- 
ers absences  which  prevent  service  of  proc- 
ess in  actions  in  personam,  105  C  564 

death  of  party  to  probate  matter  suspends 
running  of  time  limit  for  appeal,  110  C 
646 

general  rule  is  that  where  right  accrues 

after  death,  limitations  begin  to  run  from 
appointment  of  executor  or  administrator, 
110  C  650 

purpose  of  statute  excluding  from  time  lim- 
ited the  time  during  which  party  is  without 
State  was  to  preserve  right  of  action  dur- 
ing absence,  when  it  was  impossible  to  get 
personal  service,  116  C  643 

service  upon  defendant  nonresident  made  upon 
motor  vehicle  commissioner  December  10, 
1931;  accident  happened  November  3,  1930; 
held 

same  application  of  Statute  of  Limita- 
tions as  in  cases  where  personal  service  is 
had,   116  C   643 

and  statute  de  exclusion  of  time  of  ab- 
sence from  State  does  not  apply;  action 
barred  in  one  year,  116  C  643 


§  8.  Commencement    of    Action    or 

Proceeding;  New  Action 

statute  ceases  to  run  on  issue  of  criminal  war- 
rant, though  arrest  is  not  made  within  the 
time,  2  C  38 

suit  within  six  years  abandoned ;  another  im- 
mediately brought;  bar  not  removed,  8  C 
138 

suit  commenced  must  be  regularly  con- 
tinued, 8  C  142 

statute  de  criminal  prosecutions;  if  grand 
juror's  complaint  is  seasonable,  accused 
cannot  rely  on  statute  in  Superior  Court, 
49  C  429  " 

though  state's  attorney  file  a  new  infor- 
mation, it  being  but  a  continuance  of  origi- 
nal prosecution,  49  C  429 

beginning  of  suit  prevents  running  of  statute, 
52  C  437 

statute  de  renewal  of  actions  defeated  for 
matter  of  form,  to  be  liberally  construed, 
56  C  589 

what  is  "matter  of  form."  56  C  589 

"same  cause  of  action,"  56  C  589 

where  suit  upon  a  note  given  for  dam- 
ages was  defeated,  a  suit  brought  upon 
original  claim  held  to  be  "for  the  same 
cause  of  action,"  56  C  589 

after  case  against  a  city,  for  personal  injuries, 
was  pending  a  year,  a  corporation  was 
made  a  codefendant ;  held  Statute  of  Lim- 
itations had  run  in  its  favor,  92  C  664 

if    city    in    turn,    sues    corporation,    held 

cause  of  action  does  not  arise  until  city's  li- 
ability is  established,  hence  statute  does  not 
begin  to  run  till  then,  92  C  664 
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statute  held  to  permit  the  continued  mainte- 
nance of  action  begun  in  state  court  a  year 
before  the  dismissal  of  similar  action  in 
federal   court,   93   C   412 

where  in  mortgage  foreclosure  cross-com- 
plaint based  on  mechanics'  lien  is  filed  with- 
in time  limited  by  statute  for  action  on  such 
lien,  effect  of  failure  to  serve  owner  of 
land,   101   C  659 

if   cross-complaint    not    filed    within    time 

limited  it  has  no  standing,  101  C  659 
-where  defect  is   apparent,   demurrer   lies. 


101   C  666 

action  for  wrongful  death  is  within  statute 
permitting  new  suit  within  year  after  acci- 
dental failure  of  first,  102  C  66 

as  in  case  of  nonsuit,  102  C  66 

where  action  terminated  because  against  wrong 
defendant,  new  action  may  be  brought  with- 
in one  year;  Statute  of  Limitations  no  bar, 
105  C  94 

statute  allowing  new  action  within  one  year 
after  first  has  failed  in  certain  cases  does 
not  excuse  failure  to  give  statutory  notice 
where  that  is  required,   105  C  94 

amendment  of  complaint  relates  back  to  be- 
ginning of  action  as  regards  statutory  lim- 
itation,  108  C  436 

amending   complaint   for   wrongful    death 

in  New  York  based  on  Connecticut  law, 
to  base  it  on  New  York  law,  108  C  436 

statute  permitting  new  action  after  limita- 
tion has  run  where  first  action  fails,  con- 
sidered, 108  C  484 

should  be  construed  to  advance,  not  to  re- 
tard remedy,  108  C  484 

after  nonsuit,  new  action  to  recover  for 


personal  injury  by  negligence  may  be  based 
on   different   allegations,    108   C   484 
— cause  of  action   for   injury    sustained  by 
defendant's    misconduct   remains   same,    108 
C  484 
-statute    also    permits    bringing   of    action 


on  same  set  of  facts,  108  C  484 
new  suit  may  be  brought  under  statute  allow- 
ing one  year  after  failure  of  first  because 
brought  against  wrong  defendant,  though  it 
is  against  other  defendants,  109  C  460 
in  criminal  procedure  substitute  information 
filed  by  state's  attorney  dates  back  to  fil- 
ing of  original,  112  C  121 

information  filed  more  than  year  after  offense, 
in  substitution  of  complaint  filed  five  days 
thereafter  is  within  Statute  of  Limitations, 
112  C  121 

statute  permitting  new  action  brought  within 
one  year  after  action  has  failed  of  trial  up- 
on its  merits  applied  to  situation  where  offi- 
cer  failed   to  return   writ,   116  C  29 

date  when  writ  was  served,  not  its  date  or  re- 
turn day,  marks  time  when  action  was  be- 
gun, 119  C  501 


time  when  action  is  regarded  as  having  been 
brought  is  date  of  service  of  writ  on  de- 
fendant, 128  C  107 

when  counterclaim  is  filed  as  part  of  answer 
within  time  provided  in  rules,  filing  of  an- 
swer is  commencement  of  action  set  up  in 
counterclaim,  128  C  107 

if  not  filed  within  that  time,  the  receipt 

by  the  plaintiff  of  notice  of  filing  of  motion 
for  permission  to  file  answer,  with  counter- 
claim recited  in  or  appended  to  it,  marks 
commencement,  128  C  107 

§  9.  New  Promise  and  Acknowledgment 

indorsement  on  bond  will  not  save  it  from 
operation  of  the  statute,  1  R  239 

acknowledgment  revives  a  barred  debt,  3  C 
131,  5  C  480,  8  C  179,  23  C  453 

acknowledgment  of  debt  as  just  and  sub- 
sisting, is  sufficient,  3  C  133,  8  C  179,  9  C 
496,  41  C  561 

general  acknowledgment  of  indebtedness  is 
sufficient,  3  C  370 

aliter,    must   be    shown   to   relate    to   the 

particular  debt,  23  C  453 

acknowledgment  by  one  of  several  joint  mak- 
ers of  note  removes  bar  as  to  all,  4  C  336 

an  express  promise  to  pay  removes  bar,  5  C 
480,  48  C  142 

so  an  implied  new  promise,  48  C  142 

clause  in  will  directing  payment  of  debts  will 
not  remove  bar,  7  C  172 

executor  cannot  charge  estate  by  new  prom- 
ise, 7  C  172 

words  held  to  evince  acknowledgment,  8  C 
179 

acknowledgment  of  one  joint  debtor  will  re- 
move bar  as  to  all,  8  C  268 

as   of   one  partner,   before   dissolution  of 

firm,  8  C  277 

— aliter,  after  dissolution,  8  C  277    - 
-but  such   acknowledgment  is   admissible ; 


63 


what  weight  is  given  to  such  evidence,  9  C 
496 
acknowledgment  of  one  joint  debtor  is  admis- 
sible as  against  both,  but  is  not  always  suf- 
ficient to  remove  bar,  9  C  1 

acknowledgment  from  offer  to  pay  percentage ; 
immaterial  whether  made  before  or  after 
bar  attached,  9  C  496 

promise  by  one  joint  maker  removes  bar, 
though  party  sought  to  be  charged  be  sure- 
ty, 17  C  511,  19  C  37 

fact  of  new  promise  is  for  the  jury,  its  suffi- 
ciency for  the  court,  17  C  511 

indorsement  of  new  promise  on  note,  after 
payee's  death,  removes  bar,  18  C  124 

acknowledgment  of  balance  due  on  several 
claims  does  not  remove  bar  to  any  partic- 
ular one,  23  C  453 

letter  held  to  be  an  acknowledgment,  24  C  73 

promise  must  refer  to  the  particular  debt,  29 
C  63 
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-whether  it  so  refers  is  for  the  jury,  29  C 
3 

evidence  tending  to  prove  such  fact  is  ad- 
missible, 29  C  63 

promise  is  implied  from  acknowledgment  that 
debt  is  due  and  unpaid,  29  C  460,  48  C 
142 

aliter,  if  accompanied  by  refusal  to  pay, 

29  C  461 

effect  of  adverse  holding  by  mortgagor,  32  C 
289 

promise  by  feme  covert  removes  bar  as  to 
her,  35  C  165 

whether  promise  applies  to  the  whole  or  part 
of  claim  is  a  question  of  fact,  35  C  384 

promise  in  debtor's  presence  and  with  his  as- 
sent removes  bar,  35  C  384 

admission  by  one  partner,  after  dissolution, 
but  before  bar  attaches,  will  remove  bar  as 
to  all  partners,  36  C  270 

action  against  sheriff  for  default  of  deputy ; 
sheriff's  suit  on  receipt  held  a  continuing 
acknowledgment  of  his   liability,  38   C   193 

offer  of  compromise,  not  accepted,  is  no  ac- 
knowledgment, 40  C  349 

such  as  to  give  a  ton  of  coal  for  the  note, 

40  C  349 

expression  of  wish  "to  settle,"  and  refusal  to 
pay,  held  no  new  promise,  40  C  349 

an  express  promise  is  not  required,  41  C  561 

"will  pay  something,  can't  tell  how  much," 

held  sufficient,  41  C  561 

whether  new  promise  was  made  in  a  particu- 
lar mode  is  for  the  jury,  46  C  230 

"I  will  pay  it  as  soon  as  possible,"  held  a 
sufficient   acknowledgment,  48  C   141 

"as  soon  as  possible"  is  not  a  condition, 

48  C  143 

language  clearly  admitting  debt  and  an  in- 
tent to  pay,  regarded  as  an  implied  promise, 
48  C  141 

waiver  of  dividend  on  promise  of  bankrupt 
to  pay  in  full,  held  sufficient  to  prevent 
running  of  statute,  52  C  186 

promise  to  pay  in  instalments  takes  case  out 
of  statute,  52  C  449 

also  a  promise  to  pay  if  creditor  would 

throw  off  interest,  52  C  449 
-charge  de  new  promise  held  correct,   52 


C  451 

a  written  acknowledgment  can  have  no  great- 
er effect  because  under  seal,  54  C  527 

will   not   extend   the   term   for   seventeen 

rather  than  six  years,  54  C  527 

reference  in  letter  to  mortgage  as  subsisting 
held  not  to  take  debt  out  of  statute,  68  C 
298 

admission  of  existing  indebtedness  as  taking 
action  out  of  statute,  73  C  341 

under  reference  to  indorsement  of  notes, 

extrinsic  evidence  to  show  that  only  notes 
held  by  promisee  were  those  in  question,  73 
C  346 
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letter  signed  by  one  as  officer  of  corpora- 
tion held  to  affect  him  individually,  73  C 
341 

removal  of  bar  as  to  redemption  or  foreclosure 
by  reference  to  mortgage  as  subsisting,  76  C 
227 

written  acknowledgment  necessary  to  take 
claim  against  deceased  person  out  of  stat- 
ute ;  reference  to  other  writings ;  secondary 
proof;  sufficiency  of  writing,  80  C  414 

letter  written  by  stenographer  and  signed 

by  rubber  stamp,  73  C  341 

administrator's  acknowledgment  of  a  debt 
does  not  remove  bar  on  intestate's  note,  84 
C  54 

letters  of  an  administrator  as  such  will  not 
remove  bar,  though  the  administrator  is  the 
sole  heir,  84  C  54 

unequivocal  acknowledgment  of  existing  debt 
is  necessary  to  remove  bar  of  statute,  84 
C  137 

whether  statement  by  administrator  in  ad- 
ministration account  can  be  considered  as 
acknowledgment  of  outlawed  debt,  quaere, 
84  C  137 

giving  of  note  for  $3000  to  prevent  debt  out- 
lawing, acknowledges  the  entire  debt  of 
$7000  and  is  collectible,  88  C  537 

letters  of  defendant  held  not  to  have  ac- 
knowledged alleged  indebtedness,  97  C  175 

new  promise  to  pay  debt  discharged  by  bank- 
ruptcy compared  with  that  necessary  in  case 
of  debt  barred  by  statute,  104  C  311 

conditional   promise,    104    C    311 

acceptance  presumed  if  beneficial  or  act- 
ed upon,  104  C  312 

general  acknowledgment  of  indebtedness 
where  debtor  expressly  or  impliedly,  as  by 
acquiescence  or  silence,  recognizes  it,  re- 
moves  bar,    108   C   271 

if  condition  annexed  to  acknowledgment, 

bar    only    removed    if    condition    complied 
with,   108   C  271 
-promise   to   pay   insurance   if   beneficiary 


made  proof  of  death  within  certain  exten- 
sion of  time,  108  C  271 

basis  upon  which  part  payment,  acknowledg- 
ment of  debt  or  new  promise  will  toll  run- 
ning of  statute,   119  C  359 

promise  to  "pay  when  able"  and  the  like  as 
taking  presumably  existing  debt  out  of 
statute,  120  C  228 

earlier  decisions  that  without  more  a  new 
promise,  payment  on  account,  or  acknowl- 
edgment of  debt  by  joint  obligor,  sufficient 
to  toll  statute  as  against  his  joint  obligor, 
overruled,  125  C  197 

payment  by  defendant's  husband  on  ac- 
count for  necessities  purchased  without 
knowledge  or  consent  of  defendant,  inef- 
fective to  toll  statute,  125  C  197 

for  acknowledgment  or  new  promise  to  sus- 
pend operation  of  statute,  there  must  be  an 
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express  or  implied  promise  to  pay  obliga- 
tion, 128  C  397 

— implication  of  promise  to  pay  cannot  arise 
if  acknowledgment  was  accompanied  by  ex- 
pressions which  showed  defendant  did  not 
intend  to  pay  or  to  deprive  himself  of  right 
to  rely  on  statute,  128  C  397 
-as    where    defendant    acknowledged    debt 


but  promised,  not  to  pay  it,  but  to  assist  in 
collecting  from  others,   128  C  397 

reason  for  rule  as  to  mutual  accounts  is  that 
every  item  of  credit  or  part  payment  is  ac- 
knowledgment of  an  open,  mutual  and  un- 
liquidated account  and  is  equivalent  to  a 
new  promise  to  account  and  pay  balance 
due,   129  C  541 

promises  made  by  decedent  to  pay  bill  could 
not  avail  plaintiff  as  they  were  not  in  writ- 
ing as  required  by  statute  in  case  of  claims 
against  representatives  of  deceased  person, 
129  C  541 

§  10.  Part  Payment 

bar  not  removed  by  untrue  statement  of  pay- 
ment in  a  particular  way,  5  C  480 

payment  of  interest  will  remove  bar,  19  C 
591 

payments  by  one  partner  after  dissolution 
but  before  statute  had  taken  effect,  removes 
bar  as  to  both,  35  C  299 

admission  on  Sunday  that  payment  was  in- 
tended as  part  payment,  held  evidence  of 
the  fact,  36  C  270 

quaere,    as   to   acknowledgement   or    new 

promise  on  Sunday,  36  C  270 

note  of  life  legatee,  distributed  to  him,  is  not 
barred  by  statute,  46  C  436 

his  continued  life  use  is  regarded  as  pay- 
ment of  interest,  46  C  436 

payment  of  part  of  debt  with  refusal  to  pay 
more  does  not  remove  bar,  49  C  481 

nor    arrest    running    of    statute    if    not 

barred,  49  C  481 
-by    refusal    the    inference    of    an    unex- 


plained payment  is  repelled,  49  C  482 
indorsement  of  part  payment  by  holder  after 
note    is    barred ;    where    there   is    no   other 
evidence,  payment  cannot  be  inferred  from 
such  indorsement,  52  C  186 
where  money  was  paid  to  be  applied  on  note, 
but   was   applied   on  book   account   instead, 
held  payment  could  not  afterwards   be  in- 
dorsed  on  note  to   save   the  statute,   52   C 
186 
regular  payment  of  interest  by   purchaser  of 
equity  in  mortgaged  premises  does  not  pre- 
vent statute  running  in  favor  of  mortgagor, 

52  C  434 

payment    of    interest    on    mortgage    prevents 
running  of  statute  in  favor  of  party  paying, 

53  C  175 

and   this   though   mortgage   is  afterwards 

discovered  invalid,  53  C  175 


part  payment  as  removing  bar,  77  C  7 

basis  of  doctrine  that  part  payment  removes 

bar  of  statute,  109  C  507 
must  be  accepted  as  payment  on  particu- 
lar   debt    under    circumstances    constituting 
recognition  of  whole  debt,  109  C  507 
-where  two  payments  of  $10  made  to  phy- 


sician, who  had  rendered  long  series  of 
services,  whether  this  was  acknowledgment 
of  whole  series  of  charges  held  question 
for  jury,  109  C  507 

— if   made    to    pay   certain   charges   or   ac- 
companied by  repudiation  of  rest  of  bill,  no 
acknowledgment  of   whole  debt  would   ap- 
pear, 109  C  515 
-quaere,   as   to   rule   where   debtor   applies 


payment   to   partial    discharge   of   debt   not 
then  barred,  109  C  516 
-or    of    debtor's    spreading    payment    over 


several   charges    so    as   to   be    partial   pay- 
ment on  each,  109  C  516 
-doctrines   as   to   application   of   payments 


not  material,  109  C  516 

payment  of  interest  by  maker  of  note  would 
toll  statute  as  to  him,  116  C  557 

rule  that  part  payment  by  one  joint  debtor 
will  toll  the  running  of  the  statute  as  re- 
gards the  other  discountenanced,  116  C 
557 

mere   fact   that   one   knows   another   also 

obligated  to  pay  the  debt  has  made  pay- 
ments upon  it  will  not  toll  statute  as  to 
him,  116  C  557 

acts  of  maker  of  note  sufficient  to  toll  the 
statute  as  to  him  do  not  affect  liability  of 
indorser  who  does  not  authorize,  partici- 
pate or  acquiesce  in  them,  116  C  557 

payments    of   interest    by   maker,    though 

made  with  knowledge  of  the  indorser,  in- 
sufficient to  remove  the  bar  of  the  statute, 
116  C  557 

in  order  that  a  payment  may  have  effect  of 
tolling  statute  it  must  amount  to  such 
recognition  of  debt  as  subsisting  one  that 
law  might  imply  from  it  promise  to  pay 
it,  116  C  557 

basis  upon  which  part  payment,  acknowledg- 
ment of  debt  or  new  promise  will  toll  run- 
ning of  statute,  119  C  359 

part  payment  to  have  effect  of  tolling  statute 
must  be  made  and  accepted  as  payment  of 

part  of  debt  in  suit  and  under  such  circum- 
stances as  to  recognize  whole  of  debt  as 
subsisting,  so  that  law  can  imply  promise 
to  pay  balance,  125  C  196 

§  11.  Pleading  and  Practice;  Evidence 

pendency  of  cross  action  in  book  debt  will 
not  prevent  bar  on  claim  in  original  suit, 
2  R  7 

statute  is  admissible  under  general  issue  in 
book  deb?,  2  R  209 


Limitation  of  Actions  §  11 

aliter,    in    action     against     administrator 

when,  2  R  301 

not  admissible  in  book  debt,  under  gen- 
eral issue  without  notice,  5  C  335 

account  more  than  six  years  old  held  admis- 
sible to  countervail  charges  within  six 
years,  in  book  debt,  1  D  245 

after  an  acknowledgment,  the  action  should 
be  on  the  original  cause,  3  C  131,  11  C 
164 

replication  of  "new  promise"  is  no  de- 
parture, 3  C  131 

statute  of  another  State  is  not  pleadable  here, 
3  C  472,  4  C  47 

statute  is  good  replication  to  plea  of  set-off, 
9  C  357 

statute  must  be  specially  pleaded,  57  C  59 

as  basis  of  nonsuit,  or  direction  of  verdict 
for  defendant,  64  C  430,  71  C  24 

as  ground  of  demurrer,  69  C  210,  72  C  687, 
77  C  110 

cannot   be   set   up   in  claim   for   personal 

injury,  allegation  of  date  thereof  being  im- 
material, 81  C  284 

advantage  may  be  taken  in  condemnation  pro- 
ceedings of  statute  on  demurrer,  if  appli- 
cation shows  that  by  lapse  of  time  plain- 
tiffs' claim  cannot  be  maintained,  72  C  687 

where  claim  as  presented  against  estate  is  for 
care  and  support  of  decedent  for  twenty 
years,  claimant  not  restricted  to  recovery 
of  six-twentieths  of  sum  claimed,  80  C  19 

complaint  need  not  anticipate  claim  of,  81   C 

284 
cannot  be  used  as  a  defense  if  one  urging  it 

is  not  a  party,  82  C  334 

complaint,  that  sets  up  negligence,  construed 
not  to  set  up  breach  of  warranty  so  as  to 
increase  time  of  limitation,  82  C  578 

Statute  of  Limitations  is  not  taken  advan- 
tage of  by  demurrer  in  personal  injury 
cases,  83  C  504 

violation  of  statute  for  operation  of  auto- 
mobile constitutes  a  case  of  negligence,  83 
C  503 

plaintiff  who  relies  on  new  promise  should 
plead  it  in  his  reply,  84  C  138 

to  overcome  common-law  presumption  of 
payment,  any  legal  evidence  that  shows 
debt  unpaid  is  sufficient,  87  C  495 

plaintiff  cannot  avail  himself  of  the  allega- 
tions of  the  defense  to  prosecute  a  new 
cause  of  action  against  which  the  statute 
has  run,  87  C  634 

he  can,  under  doctrine  of  express  aider, 

help  out  a  defective  statement  of  his  orig- 
inal cause  of  action,  87  C  634 

advantage  may  be  taken  of  statute  not  plead- 
ed if  grounds  appear  therefor  at  trial,  88  C 
537 
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§11  Limitation  of  Actions 


where  there  is  a  limitation  in  a  statute  creat- 
ing a  right  of  action,  complaint  must  show 
that  case  comes  within  limitation,  90  C  527 

ordinarily  the  statute  is  pleaded  in  an  an- 
swer ;  if  the  defense  of  the  statute  is  an- 
ticipated in  complaint,  its  sufficiency  may 
be   raised  by  demurrer,   95   C  589 

complaint  need  not  anticipate  defense  of  stat- 
ute, 99  C  307 


defense  of  statute  is  to  be  raised  by  answer 
or  demurrer ;  is  not  proper  matter  for  plea 
to  jurisdiction,  114  C  732 

where  issue  arose  under  allegation  by  plain- 
tiff of  new  promise  within  six-year  period 
which  defendant  denied,  court  did  not  err 
in  failing  to  charge  that  statute  constituted 
affirmative  defense  with  burden  of  proof  on 
defendant,   125   C  197 


LIQUOR  CONTROL  ACT 

See  Intoxicating  Liquor 


LIS  PENDENS 


copy  of  attachment  in  town  clerk's  office  and 
record  of  execution  on  land  were  con- 
structive notice  that  plaintiffs  claimed  de- 
manded premises,  3  D  503 

where  defendants  purchased  undivided  inter- 
est in  certain  ships  at  an  administrator's 
sale  to  pay  debts,  pending  action  by  ad- 
ministrator to  set  aside  his  intestate's  as- 
signment of  such  interest  to  plaintiff's 
grantor,  they,  being  purchasers  pendente 
lite,  were  bound  by  decree  against  admin- 
istrator, 16  C  12 

doctrine  only  recognized  and  enforced  in 
equity,  28  C  598 

is  not  available   in   action  at   law,   28   C 

599 
-quaere,  as  to  modification  of  doctrine  in 


regard  to  land  titles,  28  C  599 
there  are  obviously  some  cases  to  which  the 

doctrine  should  apply,  35  C  258 
purchase    of   property    actually    in    litigation ; 

purchaser  held  affected  as  by  notice  in  fact, 

35  C  258 
notice  of  attachment  held  sufficient  to  put  one 

on  inquiry,  35  C  261 
negligence  may  constitute  constructive  notice, 

35  C  262 
purchaser  from  vendee  of  party  to  suit  held 

affected  by  notice,  35  C  263 
doctrine  does  not  affect  purchaser  of  part  of 

tract    of   land    in    good    faith    and    without 

notice   where   pending   foreclosure   suit   did 


not  involve  question  of  his  contribution,  46 
C  42 

doctrine  of,  has  no  application  to  petition  for 
appointment  of  conservator,  51  C  80 

statute  requires  notice  of  pendency  of  action 
to  be  filed  with  town  clerk  where  purpose 
of  action  is  to  determine  rights  in  particu- 
lar real  estate,  the  subject  matter  of  the  ac- 
tion, 66  C  350 

defendant  intending  to  rely  on  lis  pendens  stat- 
ute relating  to  priority  of  incumbrances 
should  plead  it,  91  C  165 

in  action  affecting  title  to  real  estate  which 
is  attached  in  same  action,  plaintiff  relieved 
of  necessity  of  filing  notice  of  lis  pendens, 
104  C  285" 

document  setting  forth  that  one  claims  land 
and  another  has  no  right  to  it,  where  no 
litigation  pending,  is  not  a  lis  pendens,  108 
C  37 

where  lis  pendens  has  been  filed  in  foreclo- 
sure action,  purchaser  of  equity  from  one 
holding  unrecorded  deed  is  bound  with  no- 
tice of  mortgage,  114  C  88 

foreclosure   judgment   is   binding  on  him 

and  he  cannot  claim  for  improvements  to 
property,  114  C  88 

while  lis  pendens  prevents  purchaser  from 
mortgagor  from  acquiring  any  greater 
rights  than  latter,  it  will  not  render  deed 
null  and  void,  122  C  407 


LODGE 

See  Beneficiary  Associations 

LOTTERY 

See  Gaming 


MAINTENANCE 
See  Champerty  and  Maintenance 


1354 


Malicious  Prosecution  §  1 


MALICE 


See  Arson;  Assault  and  Battery;  Criminal  Law  and  Procedure; 

Homicide  §  1 ;  Libel  and  Slander  ;  Malicious  Prosecution  ; 

Wanton,  Wilful  and  Reckless  Misconduct 


MALICIOUS  PROSECUTION 

1.  In  General;  Elements  of  Action 

2.  Pleading  and  Practice 

3.  Damages 

See  also  Abuse  of  Process 


§  1.  In  General;  Elements  of  Action 
conviction   of  plaintiff   bars   an   action  for,    1 

R  554,  36  C  61 
probable  cause  held  not  admitted  by  plea  of 

collateral   matter    as   justification   in   origi- 
nal suit,  3  D  432 
one    liable   for    prosecuting    after    coming    of 

age  a  suit  begun  before,  3  D  433 
action   lies,   though   indictment  was  defective, 

8  C  104 
and  though  court  had  no  jurisdiction,  8 

C  104,  12  C  225 
malice   defined ;    may    be   inferred ;    need   not 

imply  malignity  or  corruption,  9  C  309 
action    for    vexatious    suit    is    sustainable    at 

common  law,  11  C  585 
what  proof  is  necessary  to  sustain  action  for, 

12  C  219 
what   amounts  to  probable  cause;   malice,   12 

C  228 

plaintiff  must  prove  malice,  12  C  229 

malice  may  be  inferred  from  facts  proved, 

12  C  229 
theft;    probable    cause    requires    what    belief, 

12  C  228 
defendant    liable    for    maliciously    procuring 

complaint    to    be    drawn    without    probable 

cause,  21  C  436,  443 
aliter,    if    defendant    fairly    laid    grounds 

before  grand  juror  and  left  him  to  decide, 

21  C  436,  443 
evidence  used  at  prosecution,  admissible  as  to 

probable  cause,  21  C  440 
provable  by  any  competent  witness,  21  C 

441 
character  of  defendant  in  action  is  not  in  is- 
sue, 21  C  442 
declarations  of  defendant  at  time  of  entering 

complaint  admissible,  21  C  443 
conviction  without  appeal  is  conclusive  as  to 

probable  cause,  21  C  443 
conviction,    though    acquitted    on    appeal,    is 
.    strong    presumptive    evidence    of    probable 

cause,  21  C  443 
plaintiff  must  prove  malice  and  want  of  prob- 
able cause,  21  C  515 
action  for   vexatious   suit   will   lie  against   a 

private  corporation,  22  C  535 


defendant  may  show  acquittal  was  due  to  re- 
jection of  legal  evidence,  35  C  451 

if  proved,  acquittal  is  not  prima  facie  evi- 
dence of  want  of  probable  cause,  35  C  452 

all  the  evidence  to  go  to  jury,  35  C  452 

contents  of  lost  complaint  and  warrant  are 
provable  by  parol ;  so  also  manner  of  plain- 
tiff's discharge,  if  not  appearing  of  record, 
36  C  60 

ground  of  action ;  malice ;  want  of  probable 
cause;    injury,   36    C   61 

termination    of    prosecution    by   nolle    or 

abandonment,  held  not  conclusive  de  prob- 
able cause,  36  C  61 

an  acquittal  is  not  necessary  to  maintain  ac- 
tion for,  36  C  62 

cross  suits  before  justices ;  inequitable  judg- 
ment enjoined,  49  C  447 

want  of  probable  cause  is  essential  to  action 
for ;  what  is  sufficient  allegation  of  want  of 
probable  cause,  52  C  36 

where  probable  cause  is  found,  no  amount  of 
malice  entitles  plaintiff  to  verdict,  56  C  496 

malice  will  be  inferred  from  want  of  probable 
cause,  56  C  496 

where  there  is  no  probable  cause,  and  main  ob- 
ject of  suit  was  to  compel  payment  of  a  debt 
or  obtain  other  private  advantage,  it  is  suf- 
ficient evidence  of  malice,  56  C  497 

but  where  private  advantage  is  only  in- 
cidental it  is  not  evidence  of  malice,  56  C 
497 

charge  de  probable  cause;  failure  to  use  "im- 
partial" in  connection  with  "reasonable" 
held  no  error,  56  C  498 

what  are  essentials  of  probable  cause,  56  C 
499 

want  of  probable  cause  must  be  shown  by 
facts  existing  at  time  prosecution  instituted, 
56  C  499,  62  C  518 

later  facts  do  not  affect,  56  C  499,  62  C 

519 

when  and  how  far  defendant  is  protected 
where  acting  on  advice  of  counsel,  62  C  525 

must  show  that  he  had  no  reason  to  sus- 
pect counsel  of  prejudice  or  bias  and  that  he 
was  justified  in  reposing  confidence  in  him, 
62  C  525 
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arrest  for  taking  money  from  box  office  of 
theatre  under  writ  of  garnishment;  various 
evidence  considered,  69  C  512 

necessity  of  malice,  69  C  517 

advice  of  counsel  as  rebutting  malice,  70  C 
235 

in  general ;  judgment  for  plaintiff  in  orig- 
inal action  conclusive  that  he  had  probable 
cause  for  action,  75  C  639 

defendant  is  liable  only  for  natural  and  prob- 
able result  of  his  conduct ;  not  liable  for 
harsh  treatment  by  police  officer,  84  C  111 

it  can  be  found  that  criminal  action  was  in- 
stituted maliciously  though  no  evidence  of 
hard  feeling  or  ill  will  appears,  86  C  6 

where  court  finds  criminal  action  was  insti- 
tuted without  probable  cause,  in  bad  faith, 
and  with  malicious  motives,  judgment  for 
plaintiff  is  valid,  86  C  7 

want  of  probable  cause  as  evidence  of  mal- 
ice, 86  C  250 

evidence  admissible  by  way  of  declarations, 
etc.,  in  a  vexatious  suit  in  connection  with  a 
real  estate  deal,  90  C  544 

conduct,  admission  and  declarations  subse- 
quent to  arrest  admissible  to  prove  motive, 
91  C  448 

evidence  receivable  in  malicious  prosecution ; 
purpose  of  a  course  of  conduct,  91   C  448 

existence  of  probable  cause  is  an  absolute  de- 
fense, 93  C  475,  97  C  695 

probable  cause  exists  if  circumstances  justify 
reasonable  belief  and  are  actually  enter- 
tained, 93  C  475 

policeman's  conduct  is  to  be  tested  by  facts 
as  they  appear  at  time  of  arrest ;  would  an 
ordinarily  discreet  and  prudent  person  be 
led  to  believe  in  accused  one's  guilt,  93  C 
475 

discharge  upon  criminal  charge  does  not  es- 
tablish nonexistence  of  cause  for  arrest,  97 
C  695 

proof  of  existence  of  probable  cause  defeats 
an  action,  97  C  700 

acquittal  on  charge  of  intoxication  not  admis- 
sible to  show  one's  nonintoxication,  97  C 
701 

question  of  intoxication  still  open ;  if  put 

in  issue  triable  de  novo,  97  C  701 

probable  cause  exists  where  surrounding  cir- 
cumstances justify  a  reasonable  belief,  102 
C  439 

malice  may  be  express  or  implied  as  re- 
buttable presumption  from  lack  of  probable 
cause,  102  C  439 

facts  held  to  show  charge  of  theft  based 

merely  on  hearsay  to  be  without  probable 
cause,  102  C  439 
-so  malice  is  shown  by  actual  ill  will  and 


$200  of  which  $65  was  expense  of  defend- 
ing charge  of  theft  not  excessive  damages, 
102  C  439 

humiliation  and  loss  of  reputation  as  ele- 
ments of  damage,  102  C  444 

probable  cause  denned ;  is  an  absolute  defense 
though  malice  is  proved,  105  C  177 

can  never  be  inferred  from  malice,  though 

malice  may  be  inferred  from  want  of  prob- 
able cause,  105  C  177 
-advice  of  counsel  as  a  defense,  105  C  186 


circumstances  surrounding  issuance  of  war- 
rant are  admissible  on  issue  of  probable 
cause,  105  C  177 

three  elements  of  action  defined,  105  C  177 

liability  as  joint  tort-feasors  of  all  partici- 
pants, 105  C  177 

probable  cause  an  absolute  defense;  conclu- 
sion as  to  existence  is  one  of  law  review- 
able on  appeal,  107  C  294 

reliance  on  advice  of  counsel  is  a  defense; 
especially  reliance  on  decision  of  prosecut- 
ing attorney,  107  C  294 

malice  may  be  inferred  from  want  of  prob- 
able cause,  but  not  the  latter  from  the  for- 
mer, 107  C  294 

prosecution  to  secure  private  advantage,  such 
as  payment  of  debt;  inference  of  malice, 
107  C  294 

essentials  are  discharge  of  vaccused,  want  of 
probable  cause  and  mafice,  108  C  40 

all  who  knowingly  aid,  abet  or  adopt  are 

liable,  108  C  40 
-mere  giving  of  false  testimony  not  enough, 


108  C  40 
-where   one   assaulted   knows   accused   did 


not  commit  crime,  but  testifies  against  him 
and  brings  civil  action  and  again  testifies 
he  did  it,  he  is  liable,  108  C  40 

lies  where  civil  or  criminal  action  instituted 
with  malice  and  without  probable  cause  and 
has  terminated  unsuccessfully,  110  C  528 

abuse  of  process  distinguished,  110  C  528 

allegations  in  counterclaim  that  action  brought 
on  same  cause  of  action  in  New  York  to 
harass  defendant,  and  without  justification, 
sets  up  malicious  prosecution,  110  C  528 

whether    sets    up    good    cause    of    action 

would  be  judged  by  New  York  law;  which 
requires  in  such  an  action  interference  with 
person  or  property  of  defendant,  110  C  528 

mere  finding  that  when  action  there  was 


brought,   action   here   was   already   pending 
would  not  support  recovery,  110  C  528 
-want  of  probable  cause  cannot  be  inferred 


arrest  under  humiliating  circumstances,  102 
C439 
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from  malice,  110  C  528 

as  counsel  stipulated  that  action  in  New 

York  was  still  pending,  action  for  malicious 
prosecution  would  not  lie  here,  110  C  528 

includes  action  we  call  vexatious  suit,  110  C 
534 

vexatious  suit  as  form  of  malicious  prosecu- 
tion, 112  C  396 


malice  and  want  of  probable  cause  must 

be  shown,  112  C  396 

if  latter  not  shown  this  in  itself  defeats 

action,  112  C  396 

bringing  successive  actions  which  are  not 

pressed  to  judgment,  112  C  396 

Supreme    Court    took    judicial    notice    of 

actual  claim  as  it  appeared  in  last  of  actions 
pending  before  it  at  same  term  this  appeal 
was  argued,  112  C  396 

action  fails  where  facts  would  justify  man 

of  ordinary  prudence  in  suing  for  substan- 
tial damages,  112  C  396 

fact  that  suit  was  not  returned  and  two  others 
withdrawn  only  evidence  of  want  of  prob- 
able cause ;  rebutted  by  subsequent  meri- 
torious suit  for  same  cause  of  action,  112 
C396 

malice  and  want  of  probable  cause  must  be 
proved,  112  C  396 

conviction  of  plaintiff  a  defense,  120  C  440 

is  justly  considered  as  conclusive  evi- 
dence of  probable  cause,  120  C  443 

§  2.  Pleading  and  Practice 

two  or  more  cannot  join  in  an  action  for  vex- 
atious suit,  K  146 

cannot  amend  declaration  for  malicious  prose- 
cution to  one  for  conspiracy,  2  R  198 

action  on  case  for  expenses  incurred  in  de- 
fending against  groundless  suit  cannot  be 
maintained  by  executor  of  such  defendant, 
1  D  285 

sufficient  averment  of  damage,  3  D  411 

sufficient  averments  of  want  of  probable 
cause,  3  D»  432 

action  on  the  case,  not  trespass,  proper  rem- 
edy for  malicious  prosecution,  2  C  700,  9  C 
147 

party  injured  by  vexatious  suit  may  sue  un- 
der statute  without  joining  a  demand  in 
favor  of  public  for  the  fine,  11  C  152 

what  is  sufficient  averment,  11   C  152 

count  on  statute  cannot  be  joined  with  com- 
mon-law count  for  vexatious  suit,  11  C  586 

averment  of  termination  of  suit  is  essential  in 
complaint;  but  may  be  supplied  from  an- 
swer, 52  C  37 
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-omission  held  cured  by  verdict,  52  C  39 


defendant  claiming  good  faith  is  limited  in 
proof  to  evidence  before  him  at  beginning 
of  proceedings ;  cannot  avail  himself  of  evi- 
dence afterwards  acquired,  62  C  518 

immaterial    that    complaint    alleges    both 

beginning  of  proceedings  and  prosecution 
afterwards,  62  C  519 

§  3.  Damages 

peculiar  circumstances  admissible  to  enhance 
damages,  2  D  211 

new  trial  in  vexatious  suit  will  not  be  granted 
for  excessive  damages  unless  they  are  out- 
rageous, 9  C  309 

verdict  for  certain  sum  as  treble  damages  ac- 
ceptable, 11  C  152 

plaintiff  may  show  special  malice  to  enhance 
damages,  56  C  497 

whether  evidence  acquired  after  suit  was  in- 
stituted is  admissible  in  mitigation  of  dam- 
ages, quaere,  62  C  519 

voluntary  surrender  to  arrest  as  mitigating 
damages,  69  C  512 

damages  for  $1000  held  excessive,  where 
plaintiff's  total  loss  because  of  accusation 
was  $25,  73  C  115 

not  proper  for  jury  to  consider  risk  of  con- 
viction as  an  independent  basis  for  assess- 
ment of  damages,  84  C  112 

expenses  of  litigation,  less  taxable  costs,  are 
recoverable,  86  C  249 

to  be  subject  to  damages,  one  must  have 
acted  maliciously,  not  honestly,  91  C  448 

punitive  damages  allowable  upon  proof  of  ex- 
press malice,  102  C  439 

actual  malice  mav  be  proved  to  enhance  dam- 
ages, 105  C  177 

where  plaintiff  got  verdict  for  $20,000  for 
criminal  conversation  and  $26,025  for  ma- 
licious prosecution,  court  ordered  remittitur 
of  $10,000  in  first  and  $22,000  in  second,  111 
C  575 

reputation  of  plaintiff  relevant  on  question  of 
damages,  124  C  310 

but  question  as   to  character  of  plaintiff 

not  properly  worded,  124  C  310 


MALPRACTICE 
See  Dentists  ;  Physicians  and  Surgeons  §  3 


MANDAMUS 

1.  In  General 

2.  Particular  Cases 

3.  Pleading  and  Practice 


§  1.  In  General 

is   never    granted    for   infractions   of    private 
rights,  4  C  172 


in   what  cases  refused,  4  C  172 

remedy  by,  is  prospective,  merely,  4  C  172 
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§  1  Mandamus 

issues  only  in  cases  relating  to  the  public  and 
government,  4  C  178 

lies  to  compel  inferior  court  to  perform  of- 
ficial duties,  37  C  103 

officer  clothed  with  discretion  is  bound  to  ex- 
ercise it ;  but  cannot  be  restrained  in  the 
mode  of  its  exercise,  37  C  103,  61  C  553 

lies  against  judicial  or  ministerial  officer, 
when,  37  C  103 

proceeding  by  mandamus  is  action  at  law 
within  statute  de  finding  by  judge  where 
no  jury,  41   C  134 

does  not  lie  to  try  title  to  office,  41  C  517,  44 
C  318 

title  to  be  determined  by  quo  warranto, 

41  C  517,  44  C  318 

lies  to  compel  public  officer  to  perform  duty 
where  he  has  no  discretion,  42  C  13 

lies  only  where  there  is  a  clear,  defined  legal 
right,  and  where  there  is  no  other  adequate 
remedy,  42  C  271,  45  C  332,  55  C  579 

lies  to  prevent  absolute  failure  of  justice 
where  ordinary  process  affords  no  relief, 
44  C  180 

does  not  lie  to  enforce  private  contract  rights, 
44  C  180 

does  not  lie  if  object  sought  can  be  secured 
otherwise  without  serious  difficulty,  44  C 
318 

will  not  lie  where  there  is  another  remedy, 
49  C  71,  54  C  274 

when  a  proper  remedy  to  compel  performance 
of  a  duty,  51  C  137 

lies  against  a  public  officer  to  compel  per- 
formance of  a  public  duty,  54  C  275 

court  may  in  many  cases  exercise  discretion 
as  to  granting,  55  C  579 

but  will  not  refuse  where  applicant  has  a 

clear  legal  right,  when  a  substantial  mat- 
ter is  involved,  and  there  is  no  other  ade- 
quate legal  remedy,  55  C  579 

rests  in  discretion  of  the  court  and  is  not 
subject  to  revision  on  appeal,  59  C  214 

should  never  be  granted  where  there  is  not 
a  clear  legal  right,  or  where  it  will  work 
an  injustice,  59  C  214 

lies  against  public  officers  under  statute 
where  the  duty  to  be  enforced  is  a  precise, 
definite  act,  60  C  448 

or  is  one  of  a  class  of  acts,  purely  minis- 
terial, involving  no  discretion  whatever,  60 
C  448 

will  not  lie  to  direct  or  control  an  executive 
officer  in  the  discharge  of  an  executive  duty 
involving  discretion  or  judgment,  60  C 
448 

and  the  plaintiff's   right  is  clear  and  he 

is  without  other  adequate  remedy,  60  C 
448 

lies  where  public  officer  is  commanded  by 
law  to  perform  a  ministerial  act,  61   C  554 

does  not  lie  to  control  judgment  or  discretion, 
64  C  517,  72  C  1,  73  C  536,  79  C  154 
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— even  in  matter  of  law;  action  of  insur- 
ance commissioner  as  to  refunding  taxes  to 
foreign  company  under  statute,  79  C  154 
-or  to  compel  judge  to  decide  against  his 


own  conviction,  67  C  170 
issues  to  right  private  wrong,  65  C  355 
adequacy  of  other  relief,  especially  in  equity, 

as  a  bar,  65  C  363,  76  C  184 

issuance   as   of   right;   but   only   on  equitable 

grounds,  67  C  170 
issues  in  matter  of  finding,  from  Superior  to 

Common  Pleas  Court,  67  C  170 
mandamus  defined.  67  C  176,  71  C  390 
writ   must    run   singly   to   the    party   who   is 

bound  to   do   the  particular  act  demanded, 

68  C  157 
discretion   of  court  to   delay   issuance,   68    C 

271 
by    State,    to    secure    obedience    to   judgment 

concerning  a  public  matter,  71  C  48 

ought  not  to  issue  where  respondent  has  not 
legal  power  to  perform  act  commanded,  71 
C  657 

to  enforce  municipal  duty,  71  C  657 

to  compel   trial   court   to  certify   evidence   in 

support  of  motion  to  correct  finding,  72  C 

39 
discretion  of  court  as  to  issuance,  73  C  327, 

74  C  194,  76  C  178 
but  denial  of  writ  on  grounds  of  law  not 

an  exercise  of  discretion,  73  C  327 

review  of  judgment  refusing  writ,  73  C  327 
when  it  issues,  in  general,  73  C  536,  76  C  179, 

648 
judgment  refusing  writ  creates  res  judicata; 
refusal  to  city  concludes  citizen  who  seeks 
it  simply  as  one  of  the  public,  76  C  174 

when  it  issues  against  private  corporation  in 

general,  76  C  179 
to  compel  officers  to  call  special  meeting, 

65  C  355 
fact  that  act  in  question  may  be  made  legal 

at  any  time  as  bar,  76  C  184 

Supreme  Court  cannot  issue,  80  C  326 

State  at  the  request  of  a  municipality  pro- 
ceeding against  a  railroad  is  seeking  to  en- 
force its  laws,  81  C  646 

in  Connecticut  mandamus  is  distinct  from  quo 
warranto  and  is  kept  within  limits  of  the 
common  law,  83  C  554 

facts  concerning  one's  right  to  an  office  first 
tried  by  quo  warranto  before  mandamus 
will  lie,  83  C  554 

nonissuance  of  peremptory  writ  of  mandamus 
by  trial  court  involves,  on  appeal,  question 
whether  writ  could  be  issued  on  facts  dis- 
closed below,  83  C  554 

applied  under  exceptional  conditions  only ; 
not  used  to  enforce  ministerial  duty  if 
there  is  a  legal  or  equitable  remedy,  87  C 
63 
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will    not   issue    to   accomplish   wrong   or   in- . 
justice   or   to    aid    improper   purpose;    dis- 
cretion of  court  to  be  exercised,  87  C  483 

legal  right  of  one  in  another  State  is  not  an 
adequate  remedy  at  law,  90  C  638 

does  not  lie  to  control  exercise  of  discretion 
vested  in  public  officer,  96  C  191 

issuance  in  aid  of  pending  action,  96  C  718 

ruling  upon  is  final  judgment,   the  basis 

of  an  appeal,  96  C  718 
-refusal    proper    where    relief   sought    was 


not  essential  to  plaintiff's  remedy,  97  C 
424 

clerk  of  a  committee  cannot  be  directed  to 
add  to  record  something  not  known  by 
him,  97  C  424 

lies  to  restore  to  public  office  as  only  ade- 
quate remedy,  99  C  225 

nature  of  writ,  99  C  225 

discretion  of  court  to  issue,  99  C  230 

proper  remedy  to  enforce  clear  duty  of  pub- 
lic officers  to  pay  sum  due,  99  C  379 

action  at  law  not  adequate  where  col- 
lection could  be  made  in  that  way  only  by 
circuity  of  action,  99  C  379 

what  constitutes  other  adequate  remedy,  103 
C  607 

no  demand  on  public  officer  for  performance 
of  duty  need  be  made  before  mandamus, 
103  C  607 

a  ministerial  act  defined,  103  C  607 

public  right  to  have  all  property  taxed ;  right 
not  to  be  left  to  individual ;  appeal  to 
board  of  relief,  103  C  607 

may  be  invoked  to  compel  performance  of 
discretionary  duty,  where  it  is  being  arbi- 
trarily or  capriciously  performed  in  plain 
disregard  of  law,  104  C  542 

another  remedy  is  not  adequate  and  specific 
unless  it  will  secure  performance  of  the 
duty,  104  C  542 

when  an  action  is  governed  by  the  facts  and 
law  existing  at  time  it  was  brought,  106  C 
698 

mistake  in  law  by  public  official,  if  fair  and 
honest,  will  not  subject  him  to  mandamus, 
108  C  246 

unless   it   amounts   to   plain   disregard   of 

statutes  or  court  decision,  108  C  246 

public  officer  who  still  has  power  to  act  legal- 
ly cannot  defend  on  ground  he  has  already 
acted  illegally,  108  C  246 

is  prerogative  writ  and  issuance  is  subject  to 
sound  discretion  of  court,  109  C  249 

it  will  not  be  refused  where  relator  has 

a  clear  right  of  substantial  value,  109  C 
249 

but  it  will  not  issue  to  enforce  abstract 


right  of  no  value,  109  C  249 
— nor  to  compel   officers   to   do   illegal   act 

or  one  without  their  powers,  109  C  249 
— issuance  is  largely  governed  by  equitable 


of  facts  occurring  after  suit  brought,  109  C 

249 
judges   of   Superior   Court  have   authority  to 

make    rules    de    extraordinary    proceedings, 

including  mandamus,   115   C   101 
will  not  issue  except  where  relator  has  clear 

legal   right  and  respondent  has  clear  legal 

duty,  115  C  406 
trial  court  held  to   have   properly  refused  to 

pass   upon  constitutionality  of  provision  of 

zoning  ordinance  in  mandamus  proceeding, 

115  C  406 

conditions  of  issuance  of  writ  in  general,  115 
C  406 

courts  interfere  with  discretionary  powers 
only  for  grave  reasons  as  fraud,  corruption, 
improper  influences,  plain  disregard  of 
duty,  gross  abuse  of  power  or  violation  of 
law,  116  C  43 

difference    in     opinion    or     judgment    is 

never   a   sufficient   ground  for   interference, 

116  C  43 

honest  exercise  of  discretion  by  officials  in 
determining  whether  discrepancy  exists  re- 
quiring recanvass  of  vote  in  election,  can- 
not be  controlled  by  court  through  man- 
damus, 116  C  43 

statutory  appeal  from  decision  of  registrars 
in  dropping  name  from  party  list  or  refus- 
ing to  enroll  is  original  proceeding  in 
nature  of  mandamus  rather  than  appeal, 
124  C  271 

mandamus  recognized  as  early  as  1787,  and 
has  ever  since  continued  an  available  rem- 
edy in  proper  case,  124  C  277 

while  mandamus  will  lie  to  compel  official 
to  do  act  in  respect  to  which  he  has  no  dis- 
cretion, it  will  not  lie  to  compel  perform- 
ance of  duty  requiring  exercise  of  discre- 
tion, 124  C  277 

while  court  will  not  by  mandamus  direct  of- 
ficer or  board  how  to  exercise  discretion, 
where  they  refuse  to  act  at  all  mandamus 
is  appropriate  remedy,  125  C  161 

mandamus  to  compel  commissioner  of  public 
health  to  issue  certificate  of  registration  to 
practice  medicine ;  plaintiff  precluded  from 
relitigating  questions  determined  by  former 
judgment  after  his  license  had  been  de- 
termined, 126  C  214 

principle  of  res   adjudicata   applicable  to 

mandamus  actions,  126  C  218 

duty  imposed  by  statute,  calling  for  purely 
ministerial  and  definite  act,  is  proper  sub- 
ject of  mandamus,  126  C  536 

is  not  an  action  in  equity  but  an  ancient 
common-law  writ,  129  C  276 

therefore  laches  in  usual  sense  not  appli- 
cable, 129  C  276 
-however,  issuance  of  mandamus  is  with- 


considerations  and  may  be  refused  because 


in  legal  discretion  of  court  and  inequitable 
delay  might  be  ground  to  refuse  it,  129  C 
276 
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§  2  Mandamus 

§  2.  Particular  Cases 

lies  to  compel  town  clerk  to  record  deed,  K 

345 
also  to  correct  defective  town  records,  20 

C  590 
lies  in  behalf  of  one  improperly  dispossessed 

of  trusteeship  of  eleemosynary  company,  6 

C  532 
lies    to    compel    selectmen    to    open    highway 

laid  out,  and  to  pav  damages  assessed,  8  C 

243 
sometimes  lies  to  compel  directors  to  call  in 

instalments,   16  C  601 
lies  to  restore  sheriff  to  custody  and  control 

of  jail,  25  C  103 
temporary  irregular  removal  of  school ;   writ 

dismissed    for    triviality    of    subject,    28    C 

330 
lies   to   compel   justice  to   allow   appeal  from 

judgment  on  plea  in  abatement,  29  C  520 
lies  to  compel  railroad  company  to  run  trains 

over  whole  road,  29  C  538 
agreement  with  connecting  line  not  to  do 

so  held  illegal,  29  C  538 
lies   to   compel   chartered   company   to   carry 

out  the  objects  of  its  creation,  29  C  538 
lies  to  compel   school  committee  to   conform 

to  vote  of  district,  though  school  is  shortly 

to  be  discontinued,  33  C  298 
does   not   lie  to   compel   selectmen  to   qualify 

applicants  for  elector's  privilege,  34  C  406 
does   not  lie  to  compel  joint   stock   company 

to  keep  all  its  books  in  this  State,  unless 

stockholder    shows    himself    injured,    35    C 

36 
judgment   of    superintendent   of   highways   is 

not  controllable  by,  37  C  103 
lies  to  compel  railroad  company  to  re-estab- 
lish   depot    unlawfully    discontinued,    37    C 

153 
lies  to  compel  justice  to  make  a  true  record, 

also  to  furnish  copy  of  record,  38  C  105 
police  commissioner  acting  as  clerk  of  board 

is  not  compellable  to  amend  record,   42   C 

13 
does  not  lie  to  compel  officer  to  call  borough 

meeting  for  mere  expression  of  opinion,  42 

C  271 
lies    to    compel    town    to    guarantee    railroad 

bonds ;  discretion  as  to  amount,  42  C  465 
does  not  lie  to  compel  city  to  construct  street 

in  manner  agreed  with  private  person,  44  C 

180 
does   not   lie   to  compel   election  to  an  office 

held  by  de  facto  incumbent,  44  C  318 
such  incumbent  should  first  be  ousted  by 

quo  warranto,  44  C  318 
lies    to   compel    collector    to    collect    tax,    by 

public  prosecutor  at  relation  of  citizen  and 

taxpayer,  48  C  145 
public  prosecutor  is   not  obliged  to  pro- 
ceed alone  in  such  case,  48  C  145 
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lies  to  compel  Probate  Court  to  permit  an 
appeal  illegally  denied,  49  C  69,  52  C  216 

county  commissioners  are  not  controllable  by, 
in  the  exercise  of  their  discretionary  pow- 
ers, 49  C  479 

and  the   granting  or   denial   of  a  license 

to  sell  liquors  is  discretionary,  49  C  479 

lies  to  compel  judge  of  Probate  Court  to  cor- 
rect error  in  appeal  papers  where  error 
arose  from  inattention  of  judge,  52  C  216 

and  so  where  appeal  had  been  two  years 

in  appellate  court  without  negligence  on 
part  of  appellants,  52  C  216 

lies  to  compel  assessors  to  make  a  separate 
valuation,  54  C  75 

does  not  lie  to  compel  secretary  of  private 
company  to  allow  stock  transfer  and  to  is- 
sue certificate  therefor,  54  C  274 

cannot  be  sustained  by  a  private  person 
against  public  officers  for  abatement  of 
public  nuisance,  unless  such  person  is  spe- 
cially injured,  56  C  80 

obstruction  to  unused  public  road  which 

was  the  only  means  of  reaching  plaintiff's 
farm,  held  on  facts  not  a  special  injury  to 
him,  56  C  80 

will  not  lie  against  clerk  of  police  court  to 
compel  him  to  pay  costs  of  prosecution,  59 
C361 

though  charter   provides  that  clerk  shall 

pay,  and  though  he  would  have  a  right  to 
pay,  59  C  361 

lies  in  favor  of  state's  attorney  to  enforce 
order  of  railroad  commissioners  de  grade 
crossings,  59  C  402 

mandamus  lies  to  compel  the  drawing  of  an 
order  by  comptroller  for  a  claim  fixed  by 
law,  61  "C  553 

writ  held  not  to  lie  to  compel  Asylum  Street 
bridge  commission  to  consider  claim  of 
New  York  &  New  England  Railroad  Com- 
pany for  damages.  63  C  91 

the   province   of  the   commission   was   to 

consider  only  claims  for  expense  of  the 
work  and  not  incidental  damages,  63  C 
91 

if    it    did    consider    such    claims,    com- 
mission   had    discretionary    power    and    its 
action  could  not  be   reviewed,  63  C  91 
-and  disallowance  of  such  claims  held  an 


exercise  of  discretion  rather  than  a  refusal 

of  jurisdiction,  63  C  91 
does  not  lie  where  police  commissioners  can 

remove  officer  "for   cause,"  of  which  they 

are  "sole  judges,"  64  C  517 
to  compel  calling  of  special  meeting  of  stock- 
holders, 65  C  355 
to  compel  issuance  of  license  by  health  board, 

68  C  102 
to  compel  town  treasurer  to  issue  order  for 

payment   of    money    where   statute   imposes 

liability  on  town,  68  C  132 


to  compel  railroad  to  repair  bridge,  though 
city  can  repair  it  and  recover  of  railroad, 
71  C  43 

does  not  lie  to  compel  issuance  of  liquor  li- 
cense, 72  C  1 

where  street  railway  is  not  laid  as  authorized, 
73  C  327 

cross-over  switch,  74  C  194 

to  compel  issuance  of  building  permit,  73  C 
536 

to  compel  reinstatement  of  officer  removed  in 
violation  of  civil  service  rules ;  should  is- 
sue in  name  of  State,  74  C  121 

of  member  of  voluntary  or  incorporated 

association,  76  C  648 

will  not  issue  to  require  removal  of  cross- 
over switch  if  location  authorized,  though 
plaintiff  damaged,  76  C  175 

to  compel  allowance  of  probate  appeal,  76  C 

426 
whether    a    moderator    at    an    election,    who 

fails  to  count  a  vote,  can  be  compelled  by 

mandamus  to  pay  damages  to  one  injured, 

quaere,  82  C  324 

will  restore  one  to  an  office  from  which  he 
has  been  ousted  and  to  which  he  has  a 
clear  legal  title,  not  filled  by  a  successor, 
83  C  554 

will  not  be  used  to  remove  one  elected  and 
holding  an  office  in  good  faith,  83  C  554, 
87  C  548 

will  not  lie  to  compel  issuing  of  license  for  a 
maternity  hospital  to  anyone  regardless  of 
character  or  location,  84  C  691 

motion  to  quash  granted  unless  writ  al- 
leges person  applying  for  license  is  a  suit- 
able one,  or  reasonable  discretion  has  not 
been  exercised  in  refusing  it,  84  C  691 

will  not  lie  to  compel  a  mayor  to  sign  checks 
for  money  owed,  as  there  is  an  adequate 
remedy  at  law,  87  C  63 

mandamus   to   see  corporation's  books   is   not 

an  absolute  right,  87  C  483 
not    refused    because    broker   desires    list 

of  stockholders  as  possible  customers,  87  C 

483 
lies    to    restore    a    legal    occupant    to    office 

against  an   usurper,   not   against   one   there 

under  color  of  title,  87  C  548 
selectmen    can    be    compelled    by    mandamus 

to  call  town  meeting  to  fill  vacancy,  89  C 

557 
is  a  governmental  duty,  not  excused  for 

lack  of  funds,  89  C  557 

in  case  of  a  foreign  corporation  whose  books 
are  unlawfully  here,  right  of  a  nonresident, 
90  C  638 

lies  to  compel  probate  judge  to  correct  er- 
rors, 91  C  110 

must   be   verified   and  a  bond  for   costs 

given,  91  C  110 
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that  mistake  is  due  to  oversight  of  ap- 
pellant's attorney  is  of  no  consequence,  91 
C  110 

lies  to  compel  town  treasurer  to  honor  drafts 
of  town  school  committee  for  teachers' 
wages,  95  C  199 

unauthorized  vote  of  city  counsel  dismissing 
member  is  nugatory  and  unless  he  is  other- 
wise excluded  mandamus  does  not  lie,  99 
C  217 

nor   does   it   lie   where   relator   admits   in 

return   conduct   which   shows   him   to  have 
been  liable  to  dismissal,  99  C  217 
-maxim    requiring   "clean   hands"    applies, 


99  C  217 

an  appropriate  remedy  against  county  com- 
missioners refusing  to  refund  liquor  license 
fees,  99  C  378 

may  be  used  by  state's  attorney  to  compel 
issuance  of  mittimus  by  justice  of  peace, 
102  C  22 

statute  authorizing  board  of  relief  to  make 
list  of  omitted  property  imposes  ministerial 
duty  enforceable  by  mandamus,   103  C  607 

it   is   only   duty  to  determine  amount   of 

valuation  which  is  discretionary,  103  C 
607 

other  adequate  remedy  does  not  include  ap- 
peal to  board  of  relief  or  power  of  tax 
commissioner  to  proceed,  as  regards  action 
in  name  of  state's  attorney  to  compel  list- 
ing of  property  for  taxation,  104  C  542 

assessors  may  be  compelled  to  follow  statu- 
tory rules  for  listing  and  placing  value  on 
property,  104  C  542 

to  compel  town  treasurer  to  honor  order 
voted  by  town  to  reimburse  agent  of  school 
fund  who  paid  sum  to  town  under  mis- 
taken belief  as  to  his  liability,  105  C  315 

may  compel  assessors  to  proceed  in  accord- 
ance with  statute  requiring  separate  de- 
scription and  valuation  of  real  estate  and 
assessment  on  basis  of  "actual  value,"  108 
C  246 

against  assessors,  no  defense  that  board  of 
relief  ruled  property  not  taxable  against 
owner,  108  C  246 

where  ordinance  forbade  sale  of  milk  after 
January  1,  1929,  except  under  certain 
conditions,  mandamus  will  not  compel  is- 
suance of  license  in  December,  1928,  for 
year  1929  to  one  not  complying  therewith, 
109  C  249 

especially  on  hearing  to  quash  on  Janu- 
ary 11,  1929,  109  C  249 

does  not  lie  when  board  refused  to  add  prop- 
erty to  tax  list  acting  in  exercise  of  fair 
and  honest   discretion,   111    C   427 

proper  remedy  to  compel  attorney  general  to 
bring  complaint  for  removal  of  public  util- 
ities commission,  111  C  634 

where  duty  to  issue  permit  for  nonconform- 
ing use  was  discretionary  with  respondent 
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and  relator  could  not  show  "practical  dif- 
ficulties" to  strict  enforcement  of  ordi- 
nance held  mandamus  could  not  issue,  115 
C  406 

moderator  held  not  to  have  abused  discretion 
in  refusing  recanvass  because  of  small  dif- 
ference between  number  checked  on  regis- 
try list  and  number  recorded  on  voting 
machine,  116  C  36 

and  court  properly  refused  to  order  re- 
canvass  on  mandamus,  116  C  36 

erasure  and  substitution  on  return  of  votes 
for  state  senator  held  not  to  have  indicated 
discrepancy  and  moderator  might  have  so 
found  in  exercise  of  his  discretion,  116  C 
36 

to  restore  relator  to  position  of  bridge  ten- 
der; held  that  as  his  appointment  was  as 
extra  or  temporary  man  and  not  a  civil 
service  appointment,  his  discharge  by  di- 
rector of  public  works  was  effective,  116  C 
302 

appointment  of  bridge  tender  to  position 

not  authorized  by  charter  or  ordinances 
did  not  create  vacancy  as  bridge  tender 
which  relator  could  fill,  116  C  302 

where  city  charter  provided  that  board  might 
retire  policeman  or  fireman  if  in  its  opinion 
he  was  permanently  disabled,  in  mandamus 
to  enforce  payment  of  allowance,  he  need 
only  show  fact  of  retirement  for  that  cause, 
not  that  such  disability  actually  existed,  119 
C  155 

refusal  of  building  permit  by  building  inspec- 
tor of  Stamford,  123  C  383 

unsafe  condition,  danger  to  public  safety, 

health    and    welfare    involved    exercise    of 
judgment    and    discretion    not    controllable 
by  mandamus,  123  C  385 
-if  failure  to  exercise  discretion  were  all 


that  was  alleged,  mandamus  might  lie  to 
compel  him  to  do  so,  though  it  could  not 
direct  him  to  issue  permit,  123  C  385 

to  compel  political  party  to  enroll  elector 
who  has  complied  with  its  regulations  and 
usages,  124  C  277 

to  compel  county  commissioners  to  complete 
purchase  of  building  to  be  used  as  county 
court  house  in  Stamford,  124  C  611 

inspection  of  books  of  board  of  selectmen  and 
finance ;  claim  that  no  request  made  of 
clerk  and  that  other  members  of  boards 
had  no  custody  warranting  judgment 
against  them,  overruled,  126  C  536 

valuation  of  property  by  assessors  is  discre- 
tionary matter  and  cannot  be  controlled  by 
mandamus,  128  C  647 

plaintiff  by  mandamus  was  not  entitled  to 
correction  of  grand  list  to  conform  to  judg- 
ment in  action  brought  under  statute  de 
"Remedy  when  property  wrongfully  as- 
sessed," 128  C  647 
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to  order  assessors  to  correct  tax  list  on 

technical  grounds  without  taking  account 
of  improvements  made  would  be  to  require 
them  to  violate  oath,  128  C  650 

plaintiff  not  entitled  to  mandamus  compel- 
ling commissioner  to  proceed  under  pro- 
visions of  special  act  authorizing  Wilbur 
Cross  Parkway,  129  C  79 

where  board  wrongfully  refused  to  issue  li- 
cense which  would  run  one  year,  manda- 
mus proper  to  compel  one  to  be  issued  after 
year  as  of   date  of  application,   129   C  135 

while  discretion  of  dairy  commissioner  in  ap- 
proving dairies  outside  of  State  cannot  be 
controlled  by  mandamus,  when  he  attaches 
illegal  conditions  to  its  exercise  he  may  be 
ordered  to  act  without  imposing  them,  129 
C  322 

such  as  where  he  refused  to  approve  be- 
cause there  was  no  shortage  of  milk  and 
no  emergency  existed,  and  dairies  were  be- 
yond natural  milk  shed,  129  C  327 

to  compel  registrar  of  vital  statistics  to  cor- 
rect records  by  adding  record  of  marriage 
of  plaintiffs,  denied,  129  C  427 

§  3.  Pleading  and  Practice 

procedure,  on  trying  sufficiency  of  return,  K 

351 
what  allegations  of  existence  of  a  corporation 

are  sufficient,  6  C  532 
of  office,  and  tenure  and  duration  of  of- 
fice, 6  C  532 
not  fatal  that  writ  is  directed  to  members  of 

a  company,  6  C  532 
objections  merely  technical  must  be  taken  on 

motion  to  quash,  6  C  532 
return,    if    sufficient,    must    be    found    untrue 

before  issuing  peremptory  mandamus,  40  C 

378 
mere    recital    of   evidence .  of    facts    is    insuf- 
ficient, 40  C  378 
is   an   "action   at   law"   within   statute,   41    C 

134 
who  are  proper  parties  to  application,  where 

selectmen   refuse  to   call   town   meeting,  41 

C  245,  42  C  271 
for  amendment  of  record  by  clerk  of  common 

council ;  neither  city  nor  record  incumbent 

of  office  is  proper  party,  41  C  448 
writ    to    be    directed    solely    to    the    persons 

whose  duty  it  is  to  do  the  act,  41  C  448 
relator   may  demur   to   the   return,   and   writ 

of  error  lies  from  judgment  on,  44  C  376 
aliter,    under    rules    of    English    common 

law,  44  C  376 
writ  of  error  is  no  supersedeas  of  peremptory 

mandamus,  44  C  393 
especially    if   errors    assigned    have    been 

considered  on  reservation,  44  C  393 
issue  of  fact  raised  by  return  to  alternative 

mandamus,  to  be  tried  by  court,  47  C  340 
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form  of,  where  defendant  has  discretion  as 
to  modus  operandi,  51   C  137 

whether  an  application  for,  may  be  removed 
from  a  state  court  to  a  United  States  court, 
quaere,  59  C  64 

to  enforce  a  public  right,  an  affidavit  is  not 
necessary,  59  C  65 

a  return  to  an  alternative  writ  is  demurrable, 
when,  59  C  65 

what  return  must  show,  59  C  65 

where   right   to   refuse   obedience   can   be 

shown  only  by  incidental  facts,  a  return 
omitting  such  facts  is  demurrable,  59  C 
65 

an  alternative  writ  of  is  usually  regarded 
as  standing  in  place  of  a  complaint,  59  C 
65 

existence  of  incidental  facts  varying  the  legal 
result  of  the  facts  stated  in  application,  is 
new  matter  and  must  be  specially  pleaded, 
59  C  65 

state's  attorney  may  prosecute  in  his  own 
name,  59  C  402 

against  municipal  officers ;  change  in  the  mem- 
bership of  the  office  does  not  abate  the 
proceedings,   59   C   402 

against  a  town  to  enforce  an  order  of  rail- 
road commissioners ;  failure  to  annex  a 
copy  of  record  to  alternative  writ,  held  an 
error  of  form  only,  59  C  402 

especially   where  town   has   been   present 

by  selectmen,  who  were  notified  of  decision, 
59  C  402 
-such    defect    can    only    be    reached    by    a 


motion  to  quash,  59  C  402 
by  public  officer  to  compel  performance  of  a 

public   duty ;    no   affidavit   is   necessary,    59 

C  402 
the  alternative  writ  must  show  on  its  face  a 

clear  right  to  the  extraordinary  relief  de- 
manded, 60  C  448 
also    the    material    facts    relied    upon,    so 

that  they  can  be  admitted  or  denied,  60  C 

448 
• otherwise  writ  will  be  abated  or  held  in- 


sufficient on  a  motion  to  quash,  60  C  448 

all  formal  objections  to  the  writ  must  be  by 
a  motion  to  quash,  60  C  448 

objection   to   the    substance   also   may   be 

so  taken,  60  C  459 

the  alternative  writ  stands  in  place  of  com- 
plaint, motion  to  quash  in  place  of  demur- 
rer, and  return  in  place  of  answer,  61  C 
570 

general  rules  and  principles  of  pleading  and 
practice  apply  so  far  as  practicable,  61  C 
570 

to  enforce  payment  of  salary  to  executive 
secretary  does  not  involve  legality  of  gov- 
ernor's election,  61  C  570 

return   of   comptroller   raising   that   issue 

is  immaterial  and  impertinent,  61  C  570 
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respondent  cannot  move  to  quash  writ  for 
lack  of  an  averment  of  fact  expressly  ad- 
mitted by  him  in  his  return,  61   C  570 

rests  on   rule  that  party  cannot  plead  to 

merits  and   demur  at  same  time,  61    C  570 

refusal  to  receive  amended  return  after  al- 
lowance of  amendment  of  writ  is  no  ground 
of  error  if  respondent  could  not  have  been 
harmed,  61   C  570 

application  of  nonresident  for ;  motion  for 
bond  or  recognizance ;  voluntary  appear- 
ance and  consent  to  treat  application  as  al- 
ternative writ,  67  C  361 

matters  arising  subsequent  to  application  may 
be  regarded  on  question  of  issuance  of  per- 
emptory writ,  68  C  133 

as  to  costs  generally ;  should  not  be  taxed 
where  writ  issues  to  judge  of  court  who 
has  acted  under  mistake  of  law ;  supple- 
mentary order  after  judgment,  68  C  219 

return  to  alternative  writ  treated  as  answer ; 
demurrer  lies ;  writ  runs  against  city  when ; 
requiring  construction  of  bridge,  68  C  263 

motion  to  quash  alternative  writ  equals  de- 
murrer, 71  C  47,  81  C  645,  83  C  554,  90  C 
639 

how  issued  against  public  board ;  where  it  is- 
sues against  board  and  members  by  name, 
effect  of  change  in  membership  of  board, 
71  C  381 

should  issue  in  name  of  State,  with  name  of 
persons  injured  added,  71  C  657 

writ  alleging  refusal  to  perform  work  is  suf- 
ficient without  allegation  of  request,  81  C 
645 

motion  to  quash  same  as  demurrer  and  can- 
not be  supported  by  allegations  of  fact,  81 
C  645 

a  delay  of  three  years  in  seeking  to  compel 
a  railroad  to  finish  its  tracks  needs  no  ex- 
planation in  the  writ,  even  if  it  is  available 
as  a  defense,  81   C  646 

to  force  a  railroad  to  complete  its  tracks  may 
be  brought  in  the  name  of  the  State  or  the 
city,  81  C  646 

law  and  facts  of  time  of  beginning  action 
control,  82  C  563 

nature  of  motion  to  quash,  83  C  554 

under   it   only   facts   of   record   regarded, 

but   others    may    be    availed    of,    which,    if 
true,  will   support  motion,  83   C  554 

to  inspect  corporation  books  requires  bond 
for  costs ;  at  common  law  no  costs  or 
bonds  required ;  ground  for  abatement  if 
no  bond  furnished,  90  C  639 

in  motion  to  quash,  want  of  recognizance, 
lack  of  verification,  and  insufficiency  of  al- 
legations may  be  taken  advantage  of  if  no 
prior  opportunity  has  been  given,  90  C 
639 

allegations  in  mandamus  brought  in  a  private 
matter  must  be  verified,  90  C  639,  91  C 
110 
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-need  not  be  in  case  of  public  right,  90  C 


639 

State  should  be  named  as  a  party,  91  C  113 

school  teacher  sues  for  breach  of  contract  of 
employment  and  asks  for  mandamus 
against  school  committee  for  a  certificate 
to  teach  and  against  secretary  of  committee 
to  correct  error  in  records ;  held  the  appli- 
cations were  in  effect  independent  proceed- 
ings, 96  C  718 

assistant  state's  attorney  authorized  to  sign 
application  in  certain  contingency  is  pre- 
sumed to  be  acting  lawfully,  99  C  217 

when  state's  attorney  may  bring  writ  in  his 
own  name ;  bond  for  prosecution  and  veri- 
fication unnecessary,  103  C  607 

in  mandamus  to  compel  board  of  relief  to 
list  omitted  property,  owner  is  not  neces- 
sary party,  103  C  607 

motion  to  quash  alternative  writ  is  equivalent 
to  demurrer;  should  not  allege  facts,  103  C 
607 

motion  to  quash  admits  facts  alleged  and 
hence  duty  to  list  property  for  taxation, 
held  absolute,  103  C  607 

if  brought  within  period  allowed  by  law  for 
performance  of  act,  that  action  finally  not 
determined  till  after,  immaterial,  103  C 
609 

motion  to  quash  equivalent  to  demurrer,  104 
C  542 

application,  made  in  interest  of  State,  may 
properly  allege  private  wrongs,   104  C  542 

statutory  right  of  tax  commissioner  to  bring 
mandamus  does  not  supersede  pre-existing 
right  of  state's  attorneys,   104  C  542 

right  of  state's  attorney  to  bring  action  to 
compel  listing  of  property  for  taxation,  104 
C  549 

allegation     that     individual     will     suffer 

wrong  not  improper,  104  C  550 

no  bond  or  verification  necessary  where 
brought  to  enforce  public  right,  105  C  315 

matter  occurring  after  suit  brought  can 
properly  be  considered  in  determining 
whether  writ  should  become  peremptory, 
109  C  254 

in  action  to  compel  purchase  of  fire  truck 
by  purchasing  agent  of  board  of  purchase 
and  supplies  of  Stamford,  board  proper  de- 
fendant, 111  C  147 

how  writ  should  run  where  several  of- 
ficers are  charged  with  a  duty,   111   C  154 

procedure  explained.  111  C  214 

nature   of   application   and   of  alternative 

writ.  Ill  C  214 

judgment  can  only  issue  upon  latter,  111 


C  214 
-pleadings    upon    alternative    writ,    111    C 


214 


statute  giving  costs  applicable  only  where 
action  is  to  enforce  private  right,  111  C 
427 

where    to    enforce    public   duty    no    costs 

can  be  awarded,  111  C  427 

nature  of  application  by  attorney  general  for 
further  hearing  of  mandamus  to  compel 
him  to  begin  proceedings  to  remove  public 
utility  commissioner  on  petition  of  citizens, 
112  C  586 

what    facts    must    be    shown    to    require 

him  to  act,  112  C  586 

mandamus  to  compel  assessors  to  list  prop- 
erty for  taxation  'is  brought  by  State  to 
enforce  public  duty,   112   C   662 

where    State    waived    costs,    relator    who 

carried  on  action  at  his  expense  cannot  re- 
cover them,   112   C  662 

State   cannot  be  held   for   costs   but  mav 


recover    them   from    defendant,    112   C   665 

judgment  dismissing  petition  for  writ  be- 
cause proper  procedure  was  by  appeal,  not 
conclusive  of  rights  on  appeal,   113   C   568 

when  recognizance  for  costs  is  necessary  in. 
113  C  740 

costs  not  recoverable  at  common  law  and 
statute  allows  them  in  trial  court  only  when 
return  has  been  made  and  hearing  had,  115 
C  98 

costs  are  recoverable  upon  appeal  (note), 

115  C  99 

costs  are  taxable  when  allowed  by  statute 
where  writ  is  brought  in  name  of  State 
but  to  enforce  private  right  (note),  115  C 
99 

order  that  return  to  alternative  writ  be  filed 
within  time  less  than  that  fixed  for  plead- 
ings in  "ordinary  civil  actions,"  upheld, 
115  C  98 

two  weeks'  stay  of  execution  after  judgment 
applies  to  mandamus,  11x5  C  98 

mandamus  to  compel  probate  judge  to  act 
upon  account,  115  C  98 

where    writ   named   relator  as    individual 

but  allegations  made  it  clear  she  was  seek- 
ing relief  as  administrator,  defect  nil  sig.. 
115  C  100 

mandamus  against  board  of  fire  commission- 
ers to  compel  payment  of  firemen's  pensions, 
120  C  610 

where  alternative  writ  ran  against  mem- 
bers, no  defense  personal  to  them  was  ad- 
vanced, action  throughout  was  treated  as 
against  board,  and  upon  certain  members 
ceasing  to  be  such  no  pleading  claiming  de- 
fect of  parties  filed,  peremptory  writ  may 
issue  against  board  or  against  those  who 
are  its  members  at  that  time,  120  C  610 

if  latter  course  is  taken,  no  need  to  name 


-return    is    equivalent    to    answer.    111    C 


214 
at  common  law  no  costs  allowed,  111  C  427 
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members,  120  C  610 

— proceedings,  though  addressed  to  defend- 
ants as  members  of  board,  were  to  all  in- 


tents   and   purposes   directed   against   board 
as  such,  120  C  614 
-court   in   error  in   refusing  to   issue  per- 


emptory writ   against  board  or   those   who 
were   its   members    at   time    judgment   was 
rendered,  120  C  614 
-each    judgment    should    contain    direction 


for  service  of  writ  on  those  who  were  mem- 
bers at  time  of  its  issuance,  that  proper 
basis  may  be  laid  for  enforcing  it,  120  C 
614 

where  relator  proceeded  under  charter  of 
Stamford  by  taking  appeal  from  building 
inspector  to  commissioner  of  service,  man- 
damus to  compel  former  to  issue  permit 
quashed,  where  no  improper  conduct  on 
part  of  latter  alleged,  123  C  383 

rule  to  show  cause  was  common-law  method 
of  inaugurating  mandamus  proceedings 
upon  petition  filed,  124  C  282 

pleadings  on  mandamus,   124  C  282 

plaintiff  alleged  no  adequate  remedy  at  law 
and  defendant  filed  motion  to  quash ;  if 
latter  desired  to  raise  issue  of  adequate 
remedy  he  should  have  filed  return  denying 
allegation,  125  C  161 


Marriage 

motion  to  quash  equivalent  to  demurrer ;  is 
to  be  determined  on  facts  alleged  in  alter- 
native writ,  and  affirmative  facts  should 
not  be  alleged  in  it,  126  C  215 

alternative  writ  stands  in  place  of  complaint 
in  ordinary  civil  action  and  the  return  in 
place  of  an  answer,  126  C  538 

amendment  of  petition  and  of  alternative 

writ  in  nature  of  amendment  of  prayers 
for  relief  of  a  complaint,  126  C  539 

in  exercise  of  discretion  court  did  not  err 


in  permitting  amendment  to  petition  and 
in  amending  writ,  where  defendant  not 
prejudiced  and  no  new  issue  presented,  126 
C  539 

allegations  and  proof,  requisite  to  enforce 
right  at  common  law,  not  necessary  where 
statute  gives  absolute  right,  126  C  543 

but  if  it  appeared  that  right  was  to  be 

asserted  contrary  to  public  interest,  court 
might  refuse  its  aid,   126  C  543 

constitutionality  of  anti-dumping  statute  can- 
not be  raised  in  application  for  mandamus, 
(dis.)  129  C  328 


MANSLAUGHTER 

See  Homicide  §  1 

MAPS 

See  Evidence  §  71 ;  Land  Records 


MARRIAGE 

See  also  Breach  of  Promise;  Divorce;  Husband  and  Wife 


circuit  preacher  is  not  a  settled  minister,  2  R 
382 

generally  proved  by  cohabitation  and  reputa- 
tion, 5  D  293,  33  C  487 

aliter,  in  bigamy  and  adultery,  5  D  293 

ordained  deacon  performing  usual  functions  of 
minister  authorized  to  perform  marriage,  4 
C  134 

clergyman  in  celebrating  marriage  is  a  public 
civil  officer,  4  C  218 

retroactive  law  validating  marriage  affects 
rights  of  third  persons,  when,  4  C  219 

must  be  proved  as  a  fact,  if  alleged  in  infor- 
mation and  essential ;  in  such  case  proof  of 
cohabitation,  reputation,  or  confession,  is 
insufficient,  6  C  448 

devise  to  wife  on  condition  that  she  shall  not 
remarry,  held  valid,  7  C  573 

doctrine  that  restraints  upon  marriage  in 

a  will  are  void  is  no  part  of  the  common 
law,  7  C  574 


not  void  ab  initio,  by  divorce  for  fraud  in 
procurement,  9  C  326 

widow  may  legally  marry  brother  of  de- 
ceased husband,  12  C  94 

marriage  agreement  de  wife's  personal  estate, 
17  C  206 

extinguishes  bond  given  by  husband  to  wife; 
equity  carries  out  the  intent,  17  C  208 

evidence  that  man  and  woman  living  as  hus- 
band and  wife  were  reputed  unmarried  held 
inadmissible  against  proof  of  formal  mar- 
riage, 52  C  523 

certificate  of  marriage  is  an  original  docu- 
ment in  this  State;  need  not  be  authenticat- 
ed as  a  copy,  52  C  525,  61  C  507 

how  proved  in  prosecution  for  neglect  to  sup- 
port wife,  57  C  537 

cohabitation  as  husband  and  wife  raises  a  pre- 
sumption of,  57  C  538 

antenuptial  contract  held  not  a  jointure,  59  C 
584 
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whether  such  a  settlement  as  to  bar  dow- 
er under  statute,  quaere,  59  C  584 

if  not,  claim  of  dower  held  relinquished 

by  terms  of  contract,  and  fact  that  wife 
could  not  have  benefit  of  contract  and 
dower  too,  59  C  585 

■ where  widow  presented  claim  against  es- 
tate under  contract,  she  elected  to  take  by  it 
and  could  not  claim  dower,  59  C  586 

and  this  though  dower  may  not  have  been 

barred  by  contract,  59  C  586 

certificates  signed  by  name  with  "M.  of  Gos- 
pel." held  admissible  to  prove,  61  C  507 

mode  of  proof  is  the  same  in  both  civil  and 
criminal  cases,  61   C  509 

extract  from  marriage  register  of  a  parish  in 
Ireland  held  properly  rejected,  as  not  show- 
ing that  it  was  duly  entered  by  officiating 
clergyman,  or  that  he  was  duly  authorized 
to  perform  the  ceremony  and  required  to 
keep  a  record,  61  C  509 

mere  proof  of  an  earlier  marriage,  years  be- 
fore, does  not  destroy  legal  presumption  as 
to  legalitv  of  second  marriage,  if  duly 
proved,  6l"  C  509 

nor  does  it  change  the  burden  of  proof, 

61  C  509 

where  proof  is  by  competent  evidence,  the  law 
presumes  its  legality,  61  C  510 

charge  as  to  requisite  mental  capacity,  69  C 
652 

nature  of  marriage  and  State's  interest  there- 
in, 73  C  55,  79  C  25 

gift  in  restraint  of  marriage,  73  C  72,  88  C 
390 

"alimony"  where  court  gives  relief  against 
void  marriage,  77  C  31 

statute  forbidding  epileptic  to  marry  valid; 
but  marriage  when  contracted  not  void ; 
fraudulent  marriage  contract;  remedy,  78 
C  242 

agreement  to  marry  on  day  certain  does  not 
necessarily  supersede  agreement  to  marry 
in  reasonable  time,  80  C  311 

law  presumes  a  marriage  is  valid;  not  invalid 
on  proof  of  a  former  marriage  of  wife,  no 
divorce,  and  whereabouts  of  former  husband 
unknown,  85  C  197 

church  marriage  record  is  admissible  to  prove 
legitimacy,  93  C  39 

circumstantial  evidence  competent  to  prove 
marriage  in  civil  cases,  93  C  39 

common-law  marriages  in  New  York,  93  C 
39 

presumption  of  legality  increases  with  lapse  of 
time,  93  C  47 

under  New  York  law,  marriage  between  per- 
sons of  nonage  is  voidable,  not  void.  113  C 
290 

marriage   of  persons   under   sixteen   years   of 
age  is  permitted  under  certain  circumstanc- 
es, 113  C  294 
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a  marriage  in  violation  of  statutes  concerning 
epileptics  is  not  void,  115  C  303 

fraudulent    concealment    may    be    ground 

for  divorce,  115  C  303 

contractual  nature  of  marriage  status,  119  C 
194 

court  has  jurisdiction  to  declare  void  a  pur- 
ported marriage  which  never  came  into  ex- 
istence for  lack  of  consent,  119  C  194 

marriage  valid  where  ceremony  is  performed 

is  valid  everywhere,  119  C  194 
hence    court    in    this    State    in    decreeing 

purported   marriage   in   another    State   void 

must  determine  whether  it  was  void  in  that 

State,  119  C  194 

law  of  New  York  de  annulment  of  marriages. 
119  C  194 

though   New    York   courts   were   without 

power  to  nullify  marriage  for  lack  of  con- 
sent of  parties,  it  did  not  follow  that  mar- 
riage was  valid  under  its  laws,  119  C  194 

purported  marriage  lacking  element  of  con- 
sent of  parties  is  void  and  needs  no  decree 
of  court  to  make  it  so,  119  C  194 

and  though  parties  go  through  the  form 

of  contract,  if  neither  intended  to  assume 
contractual  obligation  no  real  contract  is 
created,  119  C  194 

young  people  on  lark  were  married  in  New 
York,  neither  intending  to  enter  marriage 
status,  and  returned  to  their  domicils  here 
without  cohabiting;  held  marriage  void  un- 
der law  of  New  York  and  court  should  have 
decreed  it  void,  119  C  194 

there  is  distinction  between  fact  that  marriage 
is  void  and  power  of  courts  to  declare  it 
void,  119  C  199 

failure  to  comply  with  many  of  statutory  re- 
quirements as  to  marriage  will  not  have 
effect  of  invalidating  marriage  where  no  ex- 
press provision  as  to  such  effect,  129  C  427 

under  statute  providing  that  all  marriages 
are  void  where  performed  by  any  persons 
other  than  those  named,  marriage  before 
person  purporting  but  whom  parties  could 
not  prove  to  be  justice  of  peace  was  void, 
129  C  427 

and  statute  carries  implication  that  there 

is  no  valid  marriage  where  no  celebration 
at  all  but  merely  exchange  of  promises,  or 
cohabitation  under  circumstances  which 
would  create  common-law  marriage,  129  C 
427 

history  of  our  law  de  persons  who  may  per- 
form marriage  ceremony,  and  effect  of  mar- 
riage otherwise  performed,  129  C  430 

cohabitation  as  husband  and  wife  is  evidence 
and  often  sufficient  evidence  that  parties 
were  validly  married,  but  does  not  in  itself 
constitute  marriage.  129  C  432 

our  law  does  not  recognize  common-law 

marriages,  129  C  427 
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MARSHALLING 

See  Liens  §§  3,  10:  Mortgages  §  25 

MASONIC  ORGANIZATIONS 

See  Beneficiary  Associations  ;  Taxation  §  4 


MASTER  AND  SERVANT 

1.  In  General 

2.  Services  and  Compensation  ;  Discharge  or  Termination 

3.  Master's  Liability  for  Injuries  to  Servant 

4.  - 

5.  - 

6.  - 


8. 

9. 
10. 
11. 
12. 

13. 


In  General 

Relation  of  Parties ;  Course  and  Scope  of  Employment 

Tools,   Machinery,   Places  and  Methods  of  Work;  Warning  and  In- 
struction of  Servants 
Fellow  Servants 

(1)  In  General 

(2)  Who  are  Fellow  Servants 
Assumption  of  Risk 

Master's  Liability  to  Third  Persons 

In  General 

Existence  of  Relation  of  Master  and  Servant;  Independent  Contractor 

Acts  in  Scope  and  Course  of  Employment ;  Deviation 

Actions  ;  Pleading  and  Evidence 


Note  :  Cases  dealing  with  liability  of  the  principal  for  torts  of  the  agent  are 
listed  here  under  §  9  rather  than  under  Agency.  Those  dealing  with  lia- 
bility of  automobile  owners  for  the  torts  of  their  agents  or  servants  are  also 
listed  under  §  9  rather  than  under  Automobile.  Cases  concerning  liability 
of  common  carriers  to  passengers  or  employees  will  be  found  under  Carriers 
§§  7,  13. 

See  also  Assumption  of  Risk;  Bailments;  Charities  §  6;  Indepen- 
dent Contractor;  Labor  Unions;  Minimum  Wage  Act;  Un- 
employment Compensation  Act  ;  Workmen's  Compensation 


§  1.  In  General 

servant  has  no  right  to  enter  master's  prem- 
ises after  dismissal,  though  dismissed  with- 
out cause,  9  C  564 

master  has  no  right  to  chastise  servant,  10  C 
455 

Connecticut  Constitution  made  no  change  in 
the  relation  of,  12  C  39 

servant  held  liable  to  master  for  gross  care- 
lessness, 43  C  244 

applies  to  servant  of  common  carrier,  43 

C  244 
-liability  and  amount  need  not  be  first  es- 


tablished in  suit  against  carrier,  43  C  244 

servant  liable  only  for  the  actual  damage 

done  by  him,  and  is  entitled  to  benefit  of  a 
compromise  made  by  master,  43  C  244 

servant  receiving  share  of  profits  as  compen- 
sation does  not  become  a  partner,  50  C  372 


intimidating  employer  to  discharge  servant  as 
civil  and  criminal  wrong,  79  C  414 

distinction  between  servant  and  agent,  79  C 
720 

contract  of  employment  on  tugs  is  a  maritime 
contract  but  not  within  the  exclusive  cogni- 
zance of  admiralty  courts,  89  C  368 

when  employee  cannot  recover  from  owner  of 
land  for  injury  due  to  obstruction  of  right 
of  way  owned  by  master,  89  C  606 

where  master  employs  boys,  test  of  contribu- 
tory negligence,  as  applied  to  him,  is  their 
conduct,  not  their  age,  experience,  etc.,  96  C 
41 

privilege  to  seek  other  employment  upon  em- 
ployer's breach,  102  C  257 

servant  cannot  disobey  in  order  to  accom- 
plish desired  end  in  his  own  way.  103  C  553 

driver  not  freed  of  liability  because  he  was 
agent  of  passenger  plaintiff,  106  C  231 
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that    passenger    served   him    wine   before      interest   allowed   on  each   month's   wages 


starting  not  contributory  negligence  where 
it  did  not  affect  operation  of  car,  106  C  231 
one  may  hold  legal  relation  of  employee  to 
more  than  one  employer  at  same  time,  109 
C  178 
statute  places  on  employer  duty  to  notify  state 
board  of  education  of  employment  of  minor, 
111  C  233 

statute  is  for  protection  of  minor,  1  1   C 

233 
servant's   liability   for   misconduct   rests   upon 

different  basis  than  master's,  111  C  377 
liability  on  certificate  of  benefit,  116  C  357 
validity   of   contracts   restricting   activities   of 
employee  during  or  after  termination  of  em- 
ployment, 125  C  1 
contract    Ly    industrial    engineering    concern, 
whose    business  involved  trade  secrets,  with 
employee   that   latter   would   not   enter  em- 
ploy of  any   client   within   two  years   after 
termination  of  contract,  sustained,  125  C   1 
right   of   control   as   distinguishing   independ- 
ent contractor  from  servant,  125  C  183 

agents  of  life  insurance  company  held  not 

to  be  employees  or  servants   under  Unem- 
ployment Compensation  Act,   125  C   183 
provision  in  contract  that  nothing  therein  is 
to   be   construed   to   create   relation   of   em- 
ployer  and   employee   would   be   ineffectual 
to  alter  real  relationship,  but  it  has  signifi- 
cance  in   determining   if   one   is   servant   in 
fact,  125  C  192 
right  of  discharge  as  bearing  upon  relation- 
ship, 125  C  194 
essentials  for  validity  of  covenant  restricting 
activities  of  employee  after  termination   of 
employment,  126  C  515 
terms   of  statute   forbidding   restaurants,   etc., 
from  employing  minors  or  females  between 
10  p.  m.  and  6  a.  m.  inclusive  and  unambig- 
uous ;  no  exception  implied  as  to  women  en- 
tertainers,   126   C   678   and   see   Constitu- 
tional Law 
employer  cannot  be  held  criminally  liable  for 
negligence   or    misconduct   on   part   of   em- 
ployees of  which  he  had  no  knowledge,  127 
C  574 

§  2.  Services  and  Compensation;  Discharge 
or  Termination 

master  may  at  all  times  dismiss  servant,  dis- 
missal held  justified  by  insults  and  threats 
of  servant,  9  C  564 

waiver  of  right  to  insist  on  full  term  of  serv- 
ice, 23  C  99 

laborer  entitled  to  reasonable  compensation 
for  work  interrupted  by  sickness,  25  C  188 

master  liable  on  contract  if  service  is  inter- 
rupted by  his  fault,  26  C  94 

deductions  allowed  for  other  employment 

in  interval,  26  C  95 

words  at  end  of  contract  held  to  constitute 
agreement  to  pay  monthly  wages,  26  C  94 
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detained,  26  C  94 

effect  of  eight-hour  law  in  absence  of  agree- 
ment as  to  how  many  hours  shall  constitute 
a  day's  labor,  37  C  219 

only     legal     day's     wages      recoverable, 

though  employee  has  worked  double  time, 
37  C  219 

master  may  be  liable  for  wages, 
though  business  is  transferred,  37  C  520 

the  relation  implies  a  contract  that  servant 
will  faithfully  perform  his  services,  and  ab- 
stain from  criminal  misconduct,  49  C  483 

servant    seducing   employer's   daughter    is 

liable  for  damages,  which  may  be  recouped 
by  employer  when  sued  by  servant  for 
wages,  49  C  483 

servant  radically  unfaithful  or  guilty  of  gross 
misconduct  forfeits  right  to  compensation, 
51  C  314 

rule  applied  to  insurance  agent,  51  C  314 

rule  de  notice  of  two  weeks  before  leaving, 
has  no  application  where  master  refuses  to 
longer  pay  at  rate  agreed,  54  C  65 

servant  may  lawfully  decline  to  work  at 

reduced  rate  and  may  leave  the  master,  54  C 
65 

and   he  does   not  thereby   incur   the  for- 


feiture  of   wages   then   earned   as   provided 
in  rule,  54  C  66 

statute  de  withholding  wages,  held  not  to 
prohibit  mutual  contract  for  notice  by  serv- 
ant, 58  C  104 

especially  where  each  party  assumed  the 

same  obligations,  58  C  104 

master  cannot  compel  specific  performance  of 
contract  by  employee  for  ordinary  personal 
services,  58  C  356 

and  use  of  his  name  as  a  trademark,  58 

C  356 

aliter   where   services   are   special,   extra- 
ordinary  or  purely  intellectual   or   peculiar 
and  individual  in  character,  58  C  356 
-case  held  not  within  rule  as  to  employee 


disclosing  business  secrets,  58  C  356 

under  contract  for  services  and  management, 
employee  held  required  to  devote  entire 
time  to  employer,  58  C  371 

where    salary    was   for    a   yearly    sum    in 

quarterly   payments,   58  C  371 

employee  using  team  of  employer  in  his  own 
business,  held  under  implied  promise  to  pay 
for  such  use,  58  C  371,  374 

head  of  a  city  department  can  discharge  a 
subordinate,  but  subject  to  civil  service  re- 
strictions, 83  C  143 

enlargement  of  a  household  does  not  change 
contractual  relation  of  servants  in  absence 
of  agreement,  90  C  611 

servant  agreeing  to  stay  with  mistress  as  long 
as  servant  lives  for  stated  wages  and  re- 
membrance   in    will;    servant    dies    before 


mistress;  no  recovery  on  Contract  nor  on 
quantum  meruit,  90  C  611 

to  recover  extra  compensation  after  death  of 
employer  there  must  be  clear  proof  of  con- 
tract, 90  C  612 

employer  breaking  contract  with  servant  can 
be  sued  at  once  or  wait  until  end  of  term, 
90  C  695 

action  is  for  breach  of  contract,  not  for 

wages,  90  C  695 

fiction  of  constructive  service  does  not  exist 
in  Connecticut,  90  C  695 

nonperformance,  as  evidenced  by  acts,  con- 
duct, and  declarations  of  employee,  justi- 
fies rescission  of  contract  by  employer,  91 
C  348 

mere  negligence  is  not  such  "wilful  and  seri- 
ous misconduct"  as  to  deprive  employee  of 
compensation,  97  C  47 

right  of  master  to  discharge  servant  at  will, 
where  employment  is  indefinite  as  to  term, 
97  C  168 

i does    not    apply   to    employment    for   one 

particular  transaction,  as  a  broker  to  sell 
lands,  97  C  168 

master  may  in  any  case  discharge  servant, 

but  is  liable  for  damages  if  this  breaks  con- 
tract, 97  C  169 

as  to  services  of  a  farmer's  wife  and  whether 
employer  was  liable  therefor,  97  C  175 

manager  of  gasoline  station  bound  to  use  rea- 
sonable care  to  prevent  loss,  not  highest  de- 
gree of  care,  101  C  238 

his  position  not  that  of  bailee,  because  of 

master's  possession  and  control,  101  C  238 
-burden  not  upon  him  to  explain  loss  and 


shortage,  101  C  238 

privilege  to  seek  other  employment  upon  em- 
ployer's breach,  102  C  255 

when  master  may  discharge  servant  for  dis- 
obedience to  orders,  103  C  553 

law  of  New  York  in  this  regard,   103  C 

553 

. in  absence  of  evidence  that  he  might  have 

earned  money  elsewhere,  damages  for 
wrongful  discharge  are  full  agreed  wages, 
103  C  553 

in  action  upon  contract  for  "one  year,"  in- 
struction that  plaintiff  could  recover  upon 
contract  for  "one  or  more  years"  was  er- 
roneous, 104  C  645 

when  servant  abandoning  contract  may  re- 
cover reasonable  value  of  services  rendered, 
108  C  186 

under  contract  of  employment  to  the  full  satis- 
faction of  employer,  honest  dissatisfaction 
is  defense,  114  C  662 

charge  need  not  explain  meaning  of  hon- 
est dissatisfaction  or  reasonable  dissatisfac- 
tion, 114  C  662 

in  action  for  breach  of  contract  of  employment 
burden    is    on    defendant   to    prove    plantiff 
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could  have  found  other  employment,  114  C 
662 

where  corporation  issued  certificate  of  benefit 
providing  for  payment  in  the  event  of  an 
employee's  death  while  in  its  employ,  "em- 
ploy" means  the  status  of  employment 
rather  than  actual  employment,   118  C  658 

hence    though    plaintiff    had    been    absent 

from  business  on  account  of  illness  for 
some  three  years  but  there  had  been  no 
definite  termination  of  employment,  he  was 
entitled  to  benefit  of  certificate,  118  C  658 
-relationship     not     terminated     until     em- 


ployee withdraws  or  is  discharged  by  em- 
ployer, with  notice  to  other  party,  118  C  658 

where  street  railway  company  and  em- 
ployees' committee  entered  into  an  agree- 
ment concerning  preferment  in  promotion 
of  employees  which  became  rule  of  com- 
pany, all  employees  represented  by  com- 
mittee or  continuing  their  employment 
with  knowledge  of  the  rule  became  bound 
by  it,  119  C  622 

a  few  violations  of  rule  could  not  be  con- 
sidered   practical    construction,    particularly 
as  meaning  of  rule  was  clear,  119  C  622 
-where  plaintiffs  not  misled  or  induced  to 


act  differently  by  these  violations,  essential 
element  of  estoppel  is  lacking,  119  C  622 

rule  held  to  be  not  unfair  or  illegal  or  to  sub- 
ject employees  not  represented  by  commit- 
tee to  tyranny  of  others,  119  C  622 

where  service  of  employees  was  indefinite  as 
to  duration,  either  party  could  legally 
terminate  employment  at  any  time  with  or 
without  cause,  119  C  627 

no    rights    of    preferment    in    promotion 

could  exist  except  by  virtue  of  some  con- 
tract between  employees  and  employer, 
either  express  or  implied,  119  C  627 

when  employment  is  "terminated"  within 
meaning  of  group  insurance  policy,  120  C 
60 

where  employee  not  working  under  definite 
contract  but  from  day  to  day  there  can  be 
no  discharge  in  sense  of  termination  of  em- 
ployment, 121  C  152 

employment  on  any  day  merely  gives  rise 

to  right  to  compensation  for  services  actu- 
ally performed,  121  C  152 

plaintiff  suing  for  wrongful  discharge  from 
employment  need  not  offer  evidence  that  he 
could  not  obtain  other  employment  until  de- 
fendant has  offered  evidence  that  he  could, 
121  C  397 

§  3.  Master's     Liability     for     Injuries     to 
Servant 

See  also  Workmen's   Compensation 

§  4.  In  General 

what  must  exist  to  make  employer  liable  for 
accident,  27  C  274 
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whether  rule  making  compensation  of  employ- 
er cover  all  risk  of  accident  is  against  pub- 
lic policy,  quaere,  52  C  285 
discussion  of  employer's  liability,  52  C  299 

Massachusetts     rule,     and     English     rule 

previous  to  Employers'   Liability  Act,  held 
too  narrow,  52  C  305 
-English  rule  adopted  in  part,  52  C  308 


master  has  not  fulfilled  duty  until  agent  in 
charge  acts  up  to  full  limit  of  duty,  though 
agent  is  competent,  61   C  157 

where  the  superintendent  requested  plaintiff 
working  extra  time  to  go  home,  but  plain- 
tiff continued  to  work  and  was  injured,  held 
not  to  be  contributory  negligence,  61  C  157 

fact  that  workman  selected  a  position  in  his 
work  more  dangerous  than  another  is  not 
contributory  negligence,  61   C  157 

duty  of  master  to  servant  stated  and  applied, 
63  C  16 

performance  of  this  duty  is  not  affected 

by    delegating    it    to    a    fit    and    competent 
agent,  63  C  16 
-the  duty  must  be  in  fact  discharged  per- 


sonally or  by  agent,  63  C  16 

master's  duty  to  establish  suitable  rules  in 
cases  of  a  complex  business,  63  C  16 

if  established,  master  may  be  negligent  in 

not  observing  them,  63  C  17 

general  manager  of  company  personally  pres- 
ent and  in  charge,  represents  company,  63 
C  17 

duty  of  master  generally,  66  C  45,  68  C  353, 
73  C  423,  75  C  381,  434,  77  C  115,  80  C 
201,  82  C  271,  95  C  424 

common-law  rule  of  liability  of  master  to 
servant  is  part  of  the  general  American 
common  law;  Massachusetts  law  presumed 
to  be  same  as  Connecticut  law  on  this 
point,  82  C  352 

Congress  cannot  change  this  law  so  as  to 

compel  a  State  to  conduct  a  case  in  ac- 
cordance with  the  changes  made  by  feder- 
al act,  82  C  352 

in  assessing  damages  for  death  of  servant, 
court  can  consider  his  character,  qualities, 
capacity,  condition,  and  that  of  his  benefi- 
ciaries, but  not  pain  and  suffering,  sorrow 
or  grief,  83  C  278 

a  master's  liability  is  created  by  breach  of  his 
legal  duty  owed  to  servant,  84  C  632 

violation  of  rules  of  a  company  does  not  pre- 
clude servant  from  recovering,  if  not  prox- 
imate cause  of  injury,  85  C  102 

railroad  permitting  engineer  to  run  in  a  reck- 
less manner  is  guilty  of  negligence,  85  C 
467 

master  may  assume  duties  by  contract  in  addi- 
tion to  those  imposed  by  law  and  be  re- 
sponsible, 87  C  354 

test  of  master's  liability  is  character  of  duty 
violated,  87  C  355 
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employee  must  make  some  use  of  his  senses 
to  avoid  accident,  90  C  523 

care  required  of  servant  for  his  own  protec- 
tion, 95  C  424 

inference  of  statute  de  employment  of  minors 
is  that  prohibitions  wrere  for  protection 
of  minors,  129  C  439 

court's  conclusion  that  violation  of  statute  de 
employment  of  minors  was  cause  of  burn- 
ing to  death  of  boy  employed  in  store  who 
was  directed  to  put  out  fire  in  cellar,  and 
judgment  against  employer,  sustained,  129 
C  439 

§  5.  Relation   of    Parties;    Course   and 

Scope  of  Employment 
See    also    Unemployment    Compensation 
Act;   Workmen's   Compensation 
relation  of,  is  not  created  by  payment  by  the 
day,  per  se,  27  C  274 

nor   by    control    of    the    work    in   person 

merely,  27  C  274 

who  is  servant ;  mere  form  I  employment 
does  not  matter,  73  C  682 

presumption  that  servant  is  acting  within  his 
orders,  85  C  467 

the  duty  involved  in  the  action  of  a  tower- 
man  is  that  of  the  master,  85  C  467 

employees  of  railroad  operating  cars  in  yard 
of  an  oil  company  are^  not  employees  of  the 
oil  company ;  railroad  employees'  duty  to 
oil  company's  employees,  92  C  323 

one  who  employed  workmen  receiving  per 
diem  wage  and  fifty  cents  for  each  man 
employed,  held  not  an  independent  con- 
tractor, 92  C  612 

employer  who  agrees  to  to  transport  work- 
man becomes  private  carrier  and  latter  is 
passenger  for  hire,  99  C  573 

former    bound    to    furnish    safe    car    and 

competent  driver,  99  C  573 

employment  contract  as  farm  laborer  with 
privilege  of  using  well,  100  C  737 

creates    relation    of    master    and    servant 

with  respect  to  well,  100  C  737 

and   not   that   of  landlord   and   tenant  as 

charged  by  court,  100  C  737 
-effect  of  contract  of  hiring  as  question  of 


law,  100  C  743 

master  not  liable  for  negligence  of  a  servant 
acting  outside  scope  of  employment  where- 
by another  servant  is  injured,  102  C  361 

this   is  apart  from   doctrine  as  to  fellow 

servants,  102  C  364 

dinner  given  by  manager  of  branch  of  de- 
fendant to  employees  might  be  held  to  be 
in  interest  of  company,  not  in  personal  ap- 
preciation of  gift  to  him,  despite  his  testi- 
mony to  this  effect,  107  C  393 

and  that  manager  was  acting  within  im- 
plied or  apparent  authority,  and  nil  sig. 
that  no  express  authority,  107  C  393 


-employees    entitled    to    rely    on   presump- 


tion that  principal  intends  agent  to  have 
powers  reasonably  necessary  to  work  and 
to  carry  into  effect  these  powers,  107  C  393 
-personal    motive    of   manager    would   not 


defeat  recovery  unless  such  a  departure  as 
amounted  to  "frolic  of  his  own,"  107  C  393 
when  one  is  transported  in  automobile  for 
mutual  benefit  of  himself  and  the  operator, 
he  is  a  servant  and  not  a  "guest",  108  C  628 

contractor  or  subcontractor  is  sole  employer 
of  his  own  workmen ;  they  are  not  em- 
ployees of  principal  employer  though  they 
may  resort  to  him  for  workmen's  compen- 
sation, 125  C  265 

determination  of  relationship  of  master  and 
servant  question  of  fact,  127  C  180 

§  6.  Tools,     Machinery,     Places     and 

Methods  of  Work;  Warning  and  In- 
struction of  Servants 

liability  of  master  for  injury  to  servant  by 
defective  machinery,  29  C  548 

immaterial  that  injured  servant  was  not  op- 
erating defective  machinery  at  the  time  of 
injury,  50  C  433 

master  is  bound  to  provide  safe  place  to  work 
and  reasonably  safe  appliances ;  is  liable 
where  he  delegates  duty  to  another  who 
performs  it  negligently,  50  C  433 

employer  must  use  ordinary  care  in  noticing 
condition  of  machinery,   50  C  433 

but  cannot  be  expected  to  notice  latent  de- 
fects, 50  C  433 
-or  any  not  obvious  to  an  expert  in  ma- 


chinery, 50  C  433 

negligence  of  injured  servant  must  have  con- 
tributed to  his  injury,  in  order  to  relieve 
negligent  master  from  liability,  50  C  433 

railroad  liable  for  injury  to  employees  if  neg- 
ligent in  not  having  reasonably  safe  system 
for  directing  trains,  52  C  543 

in  suit  for  injury  from  defective  machine,  de- 
fendant is  not  bound  to  show  that  there 
were  no  other  defects  than  those  claimed, 
57  C  583 

where  plaintiff  has  specified  the  defect  in 

evidence,  57  C  583 

master's  duty  to  provide  reasonably  safe  place 
in  which  to  work,  reasonably  safe  appli- 
ances, and  competent  colaborers,  61   C   157 

duty  to  furnish  safe  material ;  reasonable 
care ;  injury  by  poisoning  from  steaming 
paper,  66  C  38 

duty  to  workmen ;  extra  precautions  besides 
timetable  and  rules  in  emergency,  68  C  345 

existence  of  emergency  is  question  of  fact, 

68  C  345 

duty  of  servant  in  operating  machinery  plain- 
ly dangerous,  69  C  454 

duty  of  master  to  give  notice  of  change  in 
machinery,  69  C  454 
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duty  to  furnish  safe  appliances ;  liability  for 
later  making  them  unsafe,  69  C  476 

servant  must  use  his  knowledge  of  danger- 
ous conditions,  70  C  54 

duty  to  inspect ;  on  whom  it  rests  where  wires 
are  being  shifted ;  question  of  fact,  70  C  54 

duty  as  to  safe  place  to  work  where  servant 
sent  on  premises  of  stranger ;  basis  of  rules 
de,  70  C  573 

failure  of  servant  trimming  lamp  on  pole  to 
support  himself  exactly  as  instructor  did, 
not  negligence  as  matter  of  law,  70  C  715 

duty  of  master  to  explain  unsafe  methods  of 
doing  work,  70  C  718 

master  need  not  point  out  obvious  danger, 
73  C  688 

purchase  from  reputable  manufacturer  as  per- 
formance of  duty,  74  C  46 

frozen  dynamite;  master's  knowledge,  77  C 
115 

intervening  negligence  of  superintendent ;  se- 
lection of  planking,  77  C  484,  80  C  200 

keeping  appliances  in  safe  condition ;  delega- 
tion of  duty  by  master;  fall  of  derrick  by 
breaking  of  spliced  cable ;  failure  to  inspect 
held  cause  of  injury,  77  C  617 

on  whom  duty  rests ;  its  delegation ;  replacing 
belt  lacings,  79  C  498 

failure  of  servant  to  obey  instructions  which 
would  not  have  prevented  danger  but  would 
have  lessened  injury,  79  C  498 

liability  of  subcontractor,  who  borrows  der- 
rick of  principal  contractor,  for  breaking 
of  guy  wires,  80  C  585 

failure  of  servant  to  obey  instructions  which 
were  merely  intended  to  increase  his  effi- 
ciency, 80  C  585 

duty  to  furnish  safe  implements  includes  duty 

to  inspect  them,  80  C  586 
duty  to  furnish   safe  place  and  tools   and  to 

make  and  enforce  rules  to  keep  them  safe, 

82  C  271,  95  C  424 
railroad  owes  an  absolute  duty  to  employees 

respecting  condition  of  rolling  stock;  freight 

cars,  82  C  373,  85  C  102 

ordinary  care  in  retention  of  fit  and  compe- 
tent employees  means  some  practicable  in- 
spection of  their  duties,  83  C  569 

necessarily  dangerous  nature  of  the  work  does 
not  relieve  the  master  from  liability  to  make 
the  place  reasonably  safe,  83  C  642 

a  master  should  keep  an  underground  tunnel 
as  reasonably  safe  as  possible  consistently 
with  carrying  on  his  work,  83  C  642 

trolley  company  must  provide  such  safeguards 
as  would  prevent  derailment  of  car  in  view 
of  conditions  known  or  which  should  have 
been  known,  84  C  531 

where  a  motorman  was  killed  by  derailment 
of  a  car,  the  question  is,  did  the  company 
neglect  its  duty  as  a  master  in  running  its 
cars  over  the  place  in  question,  84  C  531 
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care  required  in  instructing  young  inexper- 
ienced hand  working  on  dangerous  ma- 
chine, 84  C  632 

a  master's  instructions  must  be  graduated  to 
age,  experience,  incapacity  of  servant,  84  C 
632 

must  point  out  risk,  its  nature  and  ex- 
tent, 84  C  632 

master  liable  only  for  such  defects  as  he  knew 
of  or  ought  to  have  known,  84  C  633 

failure  of  master  to  warn  servant  of  latent 
dangers  known  to  him,  but  not  known  to 
servant,  constitutes  negligence,  84  C  633 

duty  to  provide  safe  place  and  machine  is  a 
continuing  duty ;  includes  inspection  and  in- 
struction, 84  C  636 

street  railway  employee  can  assume  that  com- 
pany's cars  have  been  properly  inspected,  85 
C  102 

obligation  of  street  railway  company  to  keep 
its  cars  in  condition  involves  duty  of  inspec- 
tion, 85  C  102 

motorman's  application  of  power  may  have 
been  a  mistake  under  the  circumstances  but 
not  necessarily  negligence,  85  C  102 

railroad  must  exercise  reasonable  care  to  give 
its  employees  a  reasonably  safe  place  to 
work  in,  85  C  467 

servant  at  work  in  a  safe  place  is  entitled  to 
notice  if  the  place  becomes  dangerous,  85  C 
467 

company  is  negligent  in  not  warning  work- 
man when  it  puts  track  in  commission,  85 
C468 

verdict  not  set  aside  where  evidence  shows 
that  jury  might  have  found  that  method  of 
work  was  crude,  danger-inviting,  and  in- 
strumentalities provided  not  reasonably  safe, 
85  C  607 

on  the  facts,  held  jury  could  find  that  master 
did  not  employ  proper  methods  nor  use 
tools  suited  for  the  work,  87  C  119 

master  must  use  all  reasonable  means  to  make 
a  dangerous  place  safe,  87  C  149 

must    issue    proper    instructions    and    see 

that  they  are  complied  with,  87  C  149 

master  should  provide  reliable  signal  system, 
sufficient  men  and  proper  guy  ropes,  88  C 
225 

if  employee  uses  an  elevator  for  his  work 
with  express  or  implied  permission  of  his 
employer,  the  elevator  must  be  reasonably 
safe  and  employee  must  be  instructed  in  its 
use,  88  C  643 

where  employer  pleads  failure  of  servant  to 
follow  system  adopted  for  his  protection,  it 
must  appear  that  he  was  instructed  as  to  it, 
92  C  322 

chauffeur  cannot  sue  master  for  damages  due 
to  defective  brakes  which  were  under  for- 
mer's care,  92  C  556 

employer's  liability  for  furnishing  unsafe  in- 
strumentalities, 95  C  424 
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where  master  directs  servant  to  take  one  of 
several  instruments  furnished,  he  can  rely 
on  assumption  that  they  are  safe,  in  spite  of 
previous  doubt;  need  not  inspect  for  latent 
defects,  95  C  424 

servant  may  assume  master  used  ordinary 
care  to  supply  safe  appliances,  95  C  424 

reasonably  safe  place  to  work;  master  must 
know  of  dangerous  condition  or  be  charged 
with  knowledge  by  reason  of  his  duty  to 
inspect  or  by  its  continuance,  96  C  692 

duty  of  master  to  inspect  and  care  for  well, 
where  servant  was  hired  with  privilege  of 
occupying  house  and  using  well,  100  C  737 

master's  duty  to  provide  reasonably  safe 
working  conditions  and  to  maintain  reason- 
able supervision,  102  C  361 

inexperienced  servant  blasting  with  dynamite 
under  improper  method  and  supervision, 
held  entitled  to  recover,  106  C  72 

verdict  properly  set  aside  where  no  sufficient 
evidence  that  defendant  allowed  plaintiff  to 
use  defective  tool,  112  C  672 

master  owes  duty  to  servant  to  provide  rea- 
sonably safe  place  to  work,  124  C  253 

even  if  he  fails  to  do  so,  servant  assumes 

ordinary  hazards  incident  to  his  employ- 
ment and  also  those  of  which  he  has  knowl- 
edge arising  after  employment  if  with  com- 
prehension of  risk  and  without  promise  of 
remedy  he  continues  work,  124  C  253 
-employee    injured    by    cracked    glass    in 


show  case  which  employer  promised  to  re- 
pair; judgment  for  employee  sustained,  124 
C  253 

employee  who  is  aware  of  existence  of  po- 
tentially dangerous  condition,  not  charge- 
able with  contributory  negligence  as  matter 
of  law,  124  C  253 

question  one  of  fact,  124  C  255 
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§  7(1)  In  General 

master    not    liable   for    injury   to   servant   by 

fellow  servant,  34  C  474 
reasons  for  rule,  34  C  479 

master  bound  to  provide  reasonably  safe  place 
and  appliances  for  servant,  50  C  457,  61  C 
161 

if  negligence  of  servant  in  not  providing 

sale  appliances  injures  fellow  servant,  mas- 
ter held  equally  liable,  50  C  433 
-the    general    rule    as    to    fellow    servants 


does  not  apply  in  such  cases,  50  C  433 

master  liable  for  combined  negligence  of  him- 
self and  fellow  servants,  50  C  466 

railroad  liable  for  injury  of  employee,  if 
negligent  in  not  employing  suitable  conduc- 
tor, 52  C  543 

or  in  not  having  a  reasonably  safe  system 

for  directing  its  trains,  52  C  543 


master's  responsibility  for  injury  by  fault  of 
agent  in  charge,  is  determined  by  the  par- 
ticular act  or  omission,  61  C  164 

rather  than  the  rank  or.  grade  of  offend- 
ing servant,  61  C  164 

burden  is  on  plaintiff  to  prove  that  his  co- 
laborer  was  incompetent,  to  render  master 
liable  for  negligence,  62  C  215 

fact  that  servant  was  negligent  in  a  par- 
ticular act  does  not  necessarily  show  in- 
competency, 62  C  215 

concurring  negligence  of  another  servant  as 
not  preventing  recovery  for  that  of  master, 
68  C  353,  87  C  149 

doctrine  too  firmly  established  to  be  disre- 
garded, 70  C  160 

essential  elements  of  doctrine,  to  constitute 
defense,  73  C  214 

doctrine  in  general,  74  C  343,  75  C  433,  77  C 
351,  80  C  237 

master  must  furnish  sufficient  number  of 
workmen,  74  C  343 

doctrine  applies  to  failure  of  servant  to  use 
properly  safe  appliances,  etc.,  furnished  to 
him,  74  C  343,  75  C  381 

effect  of  finding  that  injuries  are  not  due  to 
fellow  servant,  74  C  382 

what  duties  belong  to  master,  77  C  356,  87  C 
354 

doctrine  has  no  application  to  failure  to  pro- 
vide safe  place  to  work,  though  master  dele- 
gates duty,  77  C  356,  617 

doctrine  to  be  limited,  80  C  237 

injury  to  servant  while  riding  to  work  in 
master's  vehicle ;  whether  doctrine  applies 
is  question  of  fact;  facts  involved,  80  C  237 

liability  where  machinery  is  started  without 
notice  to  one  thereby  exposed  to  danger,  80 
C  252 

fellow  servants  owe  each  other  less  care  than 
they  owe  passenger,  81  C  241 

what  reasonable  care  is  required  of  a  master 
who  is  a  vice  principal,  82  C  272 

United  States  law  cannot  change  rule  as  ap- 
plied to  action  in  state  courts  unless  State 
impliedly  assents,   82  C  352,   373 

overruled,  223   US   1 

federal  statute  abolishing  rule  held  unconsti- 
tutional, 82  C  352,  373 

overruled,  223  US   1 

railroad  owes  absolute  duty  to  train  hands 
to  use  reasonable  care  in  regard  to  its  roll- 
ing stock,  82  C  373 

liable   for  defective   condition  of  cars   of 

a  foreign  company,  82  C  373 

knowledge  of  a  conductor,  of  violation  of 
rules  by  employee,  is  knowledge  of  the 
railroad,  83  C  569 

ordinary  care  in  retention  of  employees  re- 
quires a  practical  supervision  of  the  way 
they  do  their  duties,  83  C  569 

this  may  be  done  by  an  agent;   if  it  is, 

he  represents  the  company,  83  C  569 
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a  railroad  permitting  its  flagman  to  habitually 
violate  its  rules  is  liable  to  its  servants  for 
injuries,  83  C  569 

fitness  of  fellow  servant  depends  upon  his 
promptness  and  willingness  as  much  as  his 
knowledge  of  his  duties,  83  C  569 

a  master  must  furnish  fit  and  competent 
workmen,  83  C  577 

this   implies   oversight  to  keep  them   so, 

83  C  577 

whether  knowledge  of  violation  of  rules  can 
be  imputed  from  its  continuance,  quaere, 
83  C  579 

no  fellow-servant  rule  if  plaintiff  is  not  an 
employee  of  defendant,  84  C  346 

railroad  that  permits  engineer  to  run  in  a 
reckless  manner  is  itself  guilty  of  negli- 
gence because  it  fails  to  use  reasonable  care 
to  prevent  it,  85  C  467 

fellow-servant  doctrine  not  available  against 
violation  of  duty  of  the  master,  85  C  467 

available    against   personal   negligence   of 

a  coservant,  85  C  467 

master  liable  for  injury  due  to  combined  neg- 
ligence of  himself  and  a  fellow  servant,  85 
C  467 

where  employer  knew  of  servant's  cus- 
tom to  be  reckless,  85  C  467 

towerman  acts  in  performance  of  master's 
duty  in  throwing  a  switch,  85  C  468 

does    not    constitute    personal    negligence 

on  his  part,  85  C  468 

negligent  work  in  presence  of  officer  and  su- 
perintendent of  master  held  to  be  negligence 
of  master,  87  C  119 

proper  tools  kept  in  another  part  of  the  fac- 
tory held  not  to  exonerate  master,  as  fore- 
man should  have  obtained  them,  87  C  119 

negligence  of  fellow  servant  does  not  relieve 
master  from  liability  for  breach  of  his  duty, 

87  C  149 

error  to  leave  questions  of  fellow  servant  to 
jury  if  facts  are  clear,  87  C  149 

harmless   if  jury   finds   failure  of  master 

in  primary  duty,  87  C  149 

master  liable,  if  injury  is  due  to  violation  of 
his  duty,  though  it  is  delegated  to  a  ser- 
vant, 87  C  354 

where  contract  of  employment  requires  car- 
riage by  master,  negligence  of  servant 
driving  car  is  master's  negligence,  87  C  354 

fellow-servant  rule  does  not  apply  as  defense 
to  the  master  if  negligent  servant  is  en- 
gaged in  performing  master's  duty,  87  C 
354 

habitual  failure  of  foreman  to  use  proper  in- 
struments for  his  work  is  evidence  of  in- 
competency ;    not    so   giving   wrong    signal, 

88  C  226 

charge  that  fact  that  injury  was  caused  by 
negligence  of  fellow  servant  no  bar  to  re- 
covery against  master  under  federal  law, 
90  C  273 

1373 


§  7(1)  Master  and  Servant 

servant  can  recover  for  negligence  in  per- 
formance or  nonperformance  of  master's 
dutv  whether  it  be  of  master  or  his  agent, 
92  C  611 

that  master's  representative  was  responsible 
for  faulty  design  of  work  that  caused  the 
accident,  held  not  to  relieve  master,  92  C 
612 

selection    of    design    and    furnishing    of 

specifications  are  within  the  field  of  mas- 
ter's duty,  92  C  612 

fellow-servant  rule  defense  under  Federal 
Employers'  Liability  Act,  if  act  of  fellow 
servant  was  within  scope  of  employment, 
102  C  361 

where  injury  caused  by  negligence  of  fel- 
low servant  acting  beyond  scope  of  his  em- 
ployment, verdict  for  defendant  properly 
directed,   102  C  361 

§  7(2)  Who  are  Fellow  Servants 

train  dispatcher  held  not  a  fellow  servant  of 
railroad  engineer,  52  C  285 

rules  of  road  held  to  delegate  whole  pow- 
er of  moving  trains  to  train  dispatcher,  52 
C  285 

railroad  A  running  trains  over  tracks  of  road 
B ;  A  controls  train,  B  furnishes  hands ; 
held  hands  were  not  employees  of  A,  52  C 
543 

brakeman   employed  by   B  is   not   fellow 

servant  of  conductor  of  train  employed  bv 
A,  52  C  543 

mechanic  in  charge  of  work  represents  mas- 
ter in  the  superintendence  and  direction,  61 
C  157 

not   to  be   regarded  as   a   fellow   servant 

because  engaged   in   the   same  work,   61   C 
157 
-employee  may  in  some  of  his  acts  repre- 


sent master,   in   others  be   simply  a   fellow 
servant,  61   C  157 

foreman  of  gang  of  railroad  laborers  held  on 
the  facts  to  be  a  fellow  servant,  62  C  209 

so  where  injury   resulted  from  dynamite 

of  which  foreman  had  charge,  62  C  215 

who  are  fellow  servants  within  the  law  de 
liability  for  negligence,  62  C  209 

where  law  imposes  a  duty  upon  master  the 
person  performing  is  a  vice  principal  as  to 
that  duty  and  not  a  fellow  servant,  62  C 
209 

general  manager  of  company  personally  pres- 
ent and  in  charge  represents  company,  63 
C  17 

test  of  existence  of  relationship  is  nature  of 
duties  to  be  performed,  74  C  343,  382,  79 
C  499,  80  C  237,  87  C  354 

temporary  employment  by  same  company  may 
not  constitute  workmen  fellow  servants,  74 
C  390 

mason's  helper  and  derrickmen  on  same  job, 
75  C  382 

1374 


when  workmen  to  be  regarded  as  fellow  serv- 
ants, 75  C  385 

foreman  not  acting  as  vice  principal,  as  fel- 
low servant,  75  C  433 

foreman  of  railroad  gang,  in  flagging  to  pro- 
tect handcar,  77  C  100 

subforeman  at  transfer  held  fellow  servant 
with  workmen  loading  car;  duty  to  see  that 
track  is  clear,  is  servant's,  77  C  351 

that  one  to  whom  master  delegates  his  duty 
works  sometimes  with  servants  does  not 
make  him  fellow  servant,  79  C  498 

vice  principal  not  a  fellow  servant,  82  C  272 

brakemen  on  different  trains  that  collide  are 
fellow  servants,  83  C  576 

if  towerman  has  control  of  trains,  he  is  dif- 
ferent from  switchman,  his  duties  being 
executive,   not  manual,  85   C  467 

track  foreman  a  fellow  servant  of  track  work- 
er, 85  C  468 

engineer  of  train  fellow  servant  with  track 
worker,  85  C  468 

his  negligence,  however,  being  continu- 
ous, affected  the  principal  with  knowledge, 
85  C  468 

servant,  going  to  church  in  master's  automo- 
bile, not  fellow  servant  of  chauffeur,  87  C 
354 

railroad  employees,  moving  cars  in  private 
yard  of  a  concern,  not  fellow  servants  of 
employees  of  yard,  92  C  322 

one  furnishing  plans  for  alterat-  -.  in  building, 
not  a  fellow  servant  of  carpenter  who  car- 
ries them  out,  92  C  612 

§  8.  Assumption  of  Risk 

whether  infant  workman  knew  the  risk,  is 
for  the  jury,  29  C  548 

all  ordinary  risks  incident  to  the  service,  in- 
cluding those  resulting  from  the  careless- 
ness of  fellow  servants,  are,  assumed  by  the 
employee,  50  C  457 

risks  servant  knows,  or  ought  to  know  about, 
assumed,  69  C  643 

an  employee  who  knowingly  exposes  himself 
to  obvious  danger  assumes   risk,  77  C  537 

a  risk  is  assumed  if  defect  in  machinery  is 
known  or  ought  to  be  known,  actually  or 
constructively,  and  its  use  continued,  82  C 
236,  271 

recovery  can  be  had  for  failure  to  repair  with- 
in a  reasonable  time  from  promise  to  do 
so;   not  so  if  danger  is  obvious,  82  C  237 

servant  does  not  assume  risks  due  to  negli- 
gence of  master;  does  assume  those  which 
he  knows  and  appreciates;  charge  must 
recognize  this,  82  C  271 

risk  not  assumed  by  servant  if  master  prom- 
ises to  remedy  defect ;  mere  expectation  of 
remedy  not  enough,  82  C  272 

servant  injured  while  saving  others  can  have 
that  fact  considered  on  the  question  of  as- 


sumption  of  risk  and  contributory  negli- 
gence, 82  C  272 

whether  employee  remaining  in  room  where 
shafting  was  dangerous  assumed  risk,  is  for 
jury,  83  C  20 

no  risk  is  assumed  by  a  servant  if  he  does 
not  know  of,  or  have  notice  actual  or  con- 
structive of,  defective  condition,  83  C  97 

doctrine  of  assumption  of  risk  stated,  83  C  100 

injury  to  servant  employed  to  repair  de- 
fect, 83  C  100 

servant  assumes,  as  part  of  the  contract  of 
employment,  ordinarv  but  not  extraordinary 
risks,  83  C  642,  85  C  467,  87  C  634 

whether  failure  to  timber  a  tunnel  is  an  ordi- 
nary hazard,  and  if  not,  whether,  as  an  ex- 
traordinary risk,  it  had  been  assumed  by 
the  servant,  is  for  the  jury,  83  C  642 

master  must  prove  servant's  knowledge  and 
assumption  of  extraordinary  risk  in  placing 
of  a  switch  too  near  a  track,  83  C  642,  87  C 
635 

where  a  master's  foreman  and  a  servant  put 
on  an  attachment  to  remedy  a  defect,  a  new 
risk  is  created  other  than  that  assumed  by 
service  or  inherent  in  the  business,  84  C 
269 

ordinary  risk  becomes  extraordinary  when  the 
master  contributes  an  added  hazard,  84  C 
269,  87  C  119,  149 

assumption  of  risk  depends:  (1)  did  servant 
know  it;  (2)  after  knowing  it,  did  he  con- 
tinue in  employment,  84  C  269,  88  C  16 

even  if  servant  can  be  said  to  know  of  a  new 
risk,  it  may  be  that  he  has  not  full  com- 
prehension of  its  danger,  84  C  269,  85  C  607, 
87  C  119 

servant  takes  all  risk  of  service  which  does  not 
arise  from  violation  of  master's  legal  duty, 
84  C633 

latter    is    extraordinary    as    distinguished 

from  ordinary  risk,  84  C  633 

when  servant  knows  or  ought  to  have  known 
the  risk  and  continues  work,  his  conduct 
prevents  his  taking  advantage  of  the  mas- 
ter's negligence,  even  though  he  is  not 
warned,  84  C  633 

assumption  of  risk  does  not  apply  to  risks  that 
inhere  in  contract  of  service,  84  C  633 

in  extraordinary  risks  it  means  that  serv- 
ant has  voluntarily  waived  effect  of  master's 
violation  of  duty,  84  C  633 

where  employee  on  his  own  testimony  knows 
work  to  be  dangerous,  he  assumes  risk  as 
being  one  he  encounters  in  his  ordinary 
employment,  85  C  333 

railroad  company  must  give  servants  safe 
place  in  which  to  work ;  servant  assumes 
risk  ordinarily  incident  to  emplovment,  85 
C467 

trackman  on  unused  track  was  injured  by 
track  becoming  used  without  any  warning; 
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this  risk  not  assumed ;  it  is  extraordinary, 
85  C  468 

where  there  is  an  extraordinary  risk,  mere 
knowledge  of  risk  or  danger  insufficient ; 
there  must  be  a  comprehension  of  it,  85  C 
607,  87  C  119,  88  C  16 

if  risk  is  an  extraordinary  one,  there  is  no 
assumption  of  it  unless  the  intestate  volun- 
tarily continued  in  service  after  risk  was 
known  to  and  comprehended  by  him ;  charge 
de,  86  C  83 

assumption  of  risk  a  question  of  fact;  can  be 
one  of  law  if  facts  permit  only  one  con- 
clusion, 87  C   119,  88  C  17 

ordinary  risk  of  employment  becomes  ex- 
traordinary when  negligence  of  master  con- 
tributes to  it,  87  C  120 

extraordinary  risk  not  assumed  unless  serv- 
ant knows  or  ought  to  have  known  of  the 
peril  and  continues  at  work,  87  C  120 

servant's  knowledge  of  general  dangerous 
condition  of  work,  87  C  120 

if  he  did  not  know  of  new  peril  intro- 
duced and  could  not  appreciate  its  charac- 
ter, no  assumption  of  risk,  87  C  120 

elevator  descending  suddenly  where  men  were 
accustomed  to  pass ;  held  risk  was  extraord- 
inary-, 87  C  149 

switch  too  near  track  is  extraordinary  risk 
not  assumed  by  servant,  87  C  634 

extraordinary  risk  is  one  that  arises  subse- 
quently to  employment  due  to  master's 
negligence,  not  inherent  in  the  contract  of 
service,  88  C  17 

it  is  assumed  if  servant  continues  to  work 

after  having  knowledge,  88  C  17 

risks,  not  arising  from  master's  violation  of 
duty  he  legally  owes,  create  no  liability,  88 
C  17 

Federal  Employers'  Liability  Act  does  not 
abolish  assumption  of  risk  except  in  cases 
of  violation  of  a  federal  statute,  88  C  409 

employee  held  to  have  comprehended  danger 
involved,  and,  by  voluntarily  continuing  in 
employment,  to  have  assumed  the  risk  in- 
dent thereto,  88  C  409 

contact  with  overhead   electric   wires,  88 

C  409 

servant  does  not  assume  risk  of  peril  from 
sliding  rock  if  it  is  not  obvious,  and  if  mas- 
ter does  not  warn  him  although  he  knows 
it,  89  C  14 

question  for  jury,  89  C  15 

burden  on  defendant  to  prove  that  plaintiff 
voluntarily  assumed  a  risk  due  to  defend- 
ant's negligence,  89  C  14 

servant  must  exercise  care,  but  responsibility 
for  condition  of  place  which  could  not  be 
seen  is  for  the  master,  89  C  15 

liability  at  common  law  for  occupational  dis- 
eases ;  recovery  barred  bv  assumption  of 
risk,  90  C  377 
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doctrine  of  assumption  of  risk  still  applicable 
in  interstate  commerce  except  as  modified 
by  Federal  Safety  Act,  100  C  130 

member  of  switching  crew  held  to  have 

assumed  risk  that  cars  left  unbraked  in 
gravity  classification  yard  would  roll  down 
when  jarred  in  unsuccessful  attempt  to 
couple,  100  C  130 

what  risks  of  employment  assumed  by  serv- 
ant, 102  C  361 

duty  of  master  to  supply  safe  appliance  for 
work ;  servant  does  not  assume  risk  of  fail- 
ure to  perform  it,  106  C  72 

principle  of  assumption  of  risk  has  had  most 
frequent  application  in  cases  involving  com- 
mon-law liability  of  master  for  injury  to 
servant,  116  C  286 

servant  assumes  risk  when  he  knows  of  de- 
fective condition  of  instrument,  appreciates 
danger  from  its  use  and  voluntarily  en- 
counters risk,  116  C  287 

knowledge  means  either  actual  or  con- 
structive knowledge,  116  C  287 

employee  cannot  waive  statutory  obligation 
of  employer  de  safe  machinery ;  no  as- 
sumption of  risk,  117  C  356 

even  if  master  fails  to  provide  reasonably  safe 
place  to  work,  servant  assumes  ordinary 
hazards  and  also  those  of  which  he  has 
knowledge  if  with  comprehension  of  risk 
and  without  promise  of  remedy  he  continues 
work,  124  C  253 

§  9.  Master's  Liability  to  Third  Persons 

§  10.  In  General 

master  is  not  criminally  liable  for  servant's 
acts  against  express  orders,  19  C  407 

nor  for  trespass  unless  committed  by  au- 
thority, 20  C  284 

to  subject  master  for  tort  of  servant,  the  act 
must  be  done  at  master's  express  order,  or 
the  natural  consequence  of  his  order,  24 
C  40 

master  liable  for  servant's  trespass,  when ; 
order,  assent,  approbation,  24  C  266 

master's   silence  held  not  to  operate   against 

him  if  act  is   done  without  his  knowledge 

or  authority,  24  C  266 
action   against   both   master   and    servant   for 

servant's  negligence,   is   not   sustainable,   37 

C  349 
if   not   objected   to,   master   may   recover 

share  from  servant,  37  C  351 
master  liable  for  servant's  negligence  in  the 

scope  of  his  employment,  39  C  588 
statute,   making  owner   of  vehicles  liable  for 

injury   inflicted   by   servant,    held  constitu- 
tional, 51  C  461 
making    owner    a    statutory    surety    for 

servant  is  a  reasonable  exercise  of  police 

power,  51  C  470 
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act  of  servant  pursuant  to  express  command, 
or  in  the  regular  course  of  his  employment 
is  the  act  of  master,  57  C  157 

charitable  corporation  not  liable  except  by 
reason  of  negligence  in  choosing  its  serv- 
ants ;   hospital,  66   C  98 

not  liable  for  malicious  injury  done  by  serv- 
ant, 66  C  524 

liable  in  exemplary  damages,  when,  71  C  369 

master  is  responsible  for  acts  of  a  servant 
within  scope  of  his  employment,  85  C  112 

application   of  this   rule  is  a  question  of 

fact,  85  C  112 

druggist  is  liable  for  negligence  of  a  clerk 
within  scope  of  his  authority,  85  C  231 

servant's  knowledge  of  viciousness  of  a  horse 
is  knowledge  of  master,  86  C  302 

no  duty  to  instruct  chauffeur  as  to  matters  he 
is  reasonably  supposed  to  know  and  as  to 
obvious  dangers,  92  C  558 
*  respondeat  superior  rests  on  broad  ground 
that  whoever  manages  his  affairs  through 
others  is  responsible  for  injuries  done  by 
those  others,  93  C  432 

what  constitutes  ratification  of  servant's 
wrong ;  continuing  him  in  employment  not 
necessarily  ratification,  94  C  707 

master  held  not  liable  because  he  did  not 
know  and  had  no  suspicion  that  his  servant 
was  reckless,  94  C  707 

servant  cannot  change  master's  legal  relation 
with  third  person,  95  C  568 

master  owes  no  duty  to  a  volunteer  even  by 

reason  of  servant's   inviting  the  assistance, 

95  C  568 
but  if  servant  knows  of  his  presence  on 

automobile,  he  must  use  reasonable  care  not 

to  injure  him,  95  C  568 
-master  is  responsible  if  servant  does  not 


use  care  and  injury  results,  95  C  568 

authority  to  agent  may  be  implied .  from  na- 
ture of  employment,  his  duties,  and  manner 
in  which  he  has  exercised  them  to  master's 
knowledge,  96  C  21 

is  question  of  fact  ordinarily,  but  may  be 

one  of  law,  96  C  21 

law  presumes  agent  to  have  powers  reason- 
ably necessary  to  his  master's  work  and 
reasonably  necessary  to  those  powers,  96  C 
21 

principal  liable  for  conversion  of  agent  while 
carrying  on  his  business,  97  C  402 

under  what  circumstances  both  principal  and 
agent  liable  for  latter's  tort,  99  C  526 

duty   of   private   carrier   for   hire   to   furnish 

safe  car  and  competent  driver,  99  C  580 
principal    and    agent    held    liable    for    injury 

caused  by  agent's  negligence,  100  C  14 
may   be    sued   therefor    either    jointly   or 

separately,  100  C  14 
husband    operating   wife's    car   under    general 

power  of  attorney,  102  C  660 
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no  distinction  as  regards  master's  liability  for 
acts  of  servant  between  negligent  acts  and 
those  which  are  wanton  or  wilful,  102  C 
696 

test   is,   were   they   done   in   execution   of 

master's  business  and  in  scope  of  employ- 
ment, 102  C  696 
-that  act  wholly  unauthorized  or  even  for- 


bidden immaterial,  102  C  696 
-assault    by    servants    directed    to    collect 


for  merchandise  they  were  delivering  but 
without  violence,  and  when  plaintiff  re- 
fused to  accept  it  they  insisted  on  deliver- 
ing and  scuffle  ensued  when  they  attempted 
to  take  cash  register,  102  C  696 

assent  to  or  approval  of  servant's  conduct  not 
essential  element  of  master's  liability ;  that 
servant  prohibited  from  doing  act  com- 
plained of,  no  excuse,  102  C  696 

modern  extensions  of  respondeat  superior  do 
not  impose  higher  standards  of  care  on  cer- 
tain classes  of  business,  104  C  129 

owner  of  automobile  only  responsible  for  its 
negligent  operation  by  another  if  other  is 
its  agent  and  acting  in  scope  of  authority, 
107  C  562 

master  not  liable  for  negligence  of  stranger 
to  whom  servant  delegates  performance  of 
duty  unless  he  participates  in  it,  107  C  728 

foreman  of  defendant's  garage  gave  prospec- 
tive buyer  permission  to  take  car  for  trial 
drive;  held  defendant  not  liable  for  driver's 
negligence,  107  C  728 

basis  of  rule  of  master's  liability  for  negli- 
gence of  servant  in  course  of  employment, 
109  C  445 

basis  of  master's  liability  for  misconduct  of 
servant,  111  C  377 

rests  on  different  basis  than  servant's  lia- 
bility for  his  own  misconduct,  111  C  377 

employer  liable  for  injury  to  unemancipated 
minor  child  of  employee  caused  by  latter's 
negligence,   111  C  377 

though  employee  is  exempt  from  suit  by 

his  child,  111  C  377 

eleemosynary  character  of  charitable  corpora- 
tion such  as  hospital  does  not  afford  it  im- 
munity from  liability  to  invitee  for  tortuous 
acts  of  its  servants,  113  C  188 

otherwise  as  to  patients,  113  C  188 

plaintiff  injured  while  carrying  wife  from 
hospital  where  she  was  patient;  hospital 
held  not  exempt  from  liability  for  servant's 
negligence,  113  C  188 

duty  of  owner  to  warn  contractor  of  hidden 
dangers ;  liability  of  owner  to  employee  of 
contractor,  114  C  108 

not  liable,  on  grounds  of  public  policy,  for 
injuries  sustained  by  patient  as  result  of 
negligence  of  physicians  and  nurses  em- 
ployed by  it,  in  selection  of  whom  it  exer- 
cised due  care,  117  C  585 
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duty  to  use  reasonable  care  to  employ  nurses 
and  attendants  who  possess  reasonable  de- 
gree of  learning  and  skill,  118  C  625 

it  is  rule  of  public  policy  that  master  is  liable 
for  acts  of  servant  done  in  execution  of 
former's  business,  though  servant's  acts 
were  unauthorized  and  contrary  to  instruc- 
tions, 119  C  216 

master  is  responsible  for  conduct  of  servant 
because  he  is  engaged  on  master's  business 
under  master's  direction,  120  C  144 

charitable  institution  not  responsible  to  those 
who  avail  themselves  of  its  benefits  for  in- 
juries sustained  through  negligence  or  torts 
of  its  managers,  agents  and  servants,  123 
C  646 

§  11.  Existence  of  Relation  of  Master 

and  Servant;  Independent  Contrac- 
tor 

tests    as   to   whether    servant   or   independent 

contractor,  34  C  481,  39  C  588 
generally  master  is  not  liable  for  contractor's 

negligence,  39  C  588 
facts  indicating  that  one  is  a  contractor 

and  not  servant,  39  C  588 
master  is  liable  for  acts  of  contractor,  if 


employment  is  obviously  dangerous  to  oth- 
ers, 39  C  589 
-and   for   carelessness   in  hiring   incompe- 


tent contractor,  39  C  590 

— and  if  such  contractor  is  pecuniarily  ir- 
responsible, 39  C  590 

— also  if  master  be  guilty  of  personal  co- 
operating neglect,  39  C  590 
-also  if  the  negligence  creates  a  nuisance, 


39  C  590 

-and  if  contract  is  to  do  an  unlawful  thing, 


39  C  591 

servant,  while  acting  for  master's  vendee,  is 
not  in  master's  employ,  45  C  45 

in  such  case  master  is  not  liable  for  in- 
jury by  servant,  45  C  45 

master  having  whole  charge  and  direction 
of  servants  is  responsible  for  their  acts 
even  in  his  absence,  61  C  225 

contractor  and  his  men  employed  by  city  in 
building  wall  to  widen  street,  held  to  have 
the  relation  of  master  and  servant,  61  C  225 

and  employees  held  not  to  be  servants  of 

city,  61  C  225 

effect  of  agreement  by  one  railroad  with  an- 
other to  use  its  tracks,  on  liability  for  acts 
of  servants,  66  C  512 

action  for  loss  by  fire  resulting  from  filling 
of  oil  tank  by  light  of  candle ;  whether  can- 
dle was  furnished  by  servant  of  plaintiff 
or  defendant,  74  C  425 

whether    one    who    employs    contractor    used 
due  diligence  of  no  importance,  if  contrac- 
tor is  competent,  79  C  367 
-one  who  buys  building  to  remove  it  not 


servant  of  vendor,  79  C  367,  78  C  276 
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how  far  chauffeur  is  agent  of  master,  81  C 
492.  85  C  111,  88  C  37,  95  C  239 

owner  of  automobile  held  liable  for  acts  of 
chauffeur  while  operating  owner's  car, 
though  chauffeur  paid  and  employed  by 
third  party,  81  C  492 

an  independent  contractor  must  be  competent 
and  skillful  to  relieve  an  employer  from 
contractor's  negligence,  82  C  519 

independent  contractor ;  how  far  master  is 
liable  for  acts  of.  86  C  292,  94  C  156 

an  independent  contractor  is  one  who  does 
work  by  his  own  methods  and  is  not  sub- 
ject to  control;  differs  from  a  servant  or 
agent  because  employer  has  no  control 
over  method  of  doing  work,  86  C  292.  90  C 
444,  91  C  426.  92  C  612,  94  C  156 

an  employer  is  liable  for  acts  of  an  independ- 
ent contractor  when  he  causes  something  to 
be  done  which  he  knows  or  ought  to  know 
will  cause  injury,  86  C  292 

automobile  temporarily  operated  by  owner 
still  under  dealer's  control  and  license,  86 
C  409 

owner  of  premises  not  ordinarily  responsible 
to  servant  of  contractor ;  unsafe  place  to 
work ;  when  owner  mav  be  responsible,  89 
C  622 

generally  one  who  employs  an  independent 
contractor  is  not  liable  for  injuries  to  oth- 
ers ;  exceptions,  89  C  622 

furnishing  tools,  appliances,  and  supplies  is 
immaterial  in  determining  difference  be- 
tween servant  and  independent  contractor, 
91  C  426 

complaint  held  to  show  breach  of  contractual 
relationship  in  furnishing  tools,  not  one  of 
master  and  servant,  91  C  426 

train  crew  operating  cars  in  yard  of  an  oil 
company  are  not  servants  of  the  oil  com- 
pany, 92  C  322 

test  to  determine  when  employees  of  A  be- 
come those  of  B,  when  performing  services 
under  contract  between  A  and  B,  92  C  329 

liability  under  statute  of  one  who  entrusts 
car  to  another,  93  C  431 

one  who  assists  a  servant  without  master's 
request  and  without  legitimate  personal  in- 
terest is  a  mere  volunteer,  95  C  568 

as  to  the  master  he  is  a  mere  trespasser, 

95  C  568 

liability  where  one  applies  to  A  for  hire  of 
coach  and  driver  and  A  without  his  knowl- 
edge secures  them  from  B  and  driver  is 
negligent,  95  C  640 

one  who  agrees  to  do  work  for  another  using 
his  own  tools  and  being  accountable  only 
for  the  results,  is  not  an  employee  but  an 
independent  contractor,  96  C  633 

fact  that  help  was  furnished  independent 

contractor  did  not  change  the  situation,  96 
C  633 
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where  A  was  driving  defendant  home  in  de- 
fendant's car  after  using  it  in  his  own  busi- 
ness, question  of  agencv  is  for  the  jury,  97 
C  149 

where  owner  of  automobile  intrusts  it  to 
member  of  former  firm  from  which  she 
bought  it  to  sell  and  he.  with  her  approval, 
delegates  a  third  person  to  show  it.  latter 
is  agent  of  owner  and  she  is  responsible 
for  his  negligence,  100  C  193 

though  automobile  never  paid  for  in  full, 

held   no   evidence   of   joint   undertaking   as 
regards  owner  and  member  of  firm,  100  C 
193 
-hence    verdict     for    plaintiff    against     all 


three  set  aside  as  to  him,  100  C  193 

distinction  between  servant,  agent  and  inde- 
pendent contractor.  102  C  76 

method  of  compensation,  or  ownership  of 
tools,  not  conclusive  as  to  status,  102  C  76 

taxicab  company  liable  for  negligence  of  own- 
er of  cab  who  drove  it  in  company's  busi- 
ness and  under  its  direction,  102  C  76 

company  must  necessarily  exercise  con- 
trol to  assure  to  passenger  a  reasonably 
safe  and  speedy  transportation,  102  C  77 

less  evidence  required  to  prove  that  husband 
engaged  in  wife's  business  than  that  serv- 
ant engaged  in  master's  102  C  660 

husband  operating  wife's  car  under  general 
power  of  attorney,  102  C  660 

that  bus  bore  defendant's  name  held  suffi- 
cient under  pleadings  to  establish  prima 
facie  ownership,  and  that  driver  was  de- 
fendant's agent,  103  C  667 

employee  of  garage  undertaking,  without  au- 
thority, to  deliver  car  to  owner  at  latter's 
request,  held  agent  of  owner,  not  of  em- 
ployer ;  owner  liable  to  third  party,  104  C 
467" 

test  for  distinguishing  servant  from  independ- 
ent contractor,  see  105  C  545 

independent  contractor  and  employee  distin- 
guished. 107  C  143 

man  hired  with  his  truck  to  assist  in  road 

building  under  direction  of  defendant's  fore- 
man, held  employee,  107  C  143 

where  son  of  one  employed  to  build  body  for 
automobile  takes  car  to  return  to  employer 
without  father's  permission  and  causes  ac- 
cident, held  he  is  not  servant  of  either,  act- 
ing within  his  employment  at  time  of  colli- 
sion, 107  C  171 

master  not  responsible  where  servant  dele- 
gates performance  of  duty  to  stranger  and 
is  not  present  and  does  not  co-operate  in  it, 
107  C  728 

foreman    in    garage    permitting    possible 

purchaser  of  car  to  take  it  out  for  trial  trip, 
107  C  728 

under    family-car    doctrine    driver    must 


have  had  general  authoritv  to  use  it,  107  C 
730 

[Conn  Dig] 


liability  of  garageman  for  injury  to  car  taken 
by  employee  without  consent  and  injured 
in  accident  does  not  present  question  of 
master's  liability  for  wrongful  act  of  serv- 
ant, 109  C  365 

receipt  casually  handed  to  owner  at  garage 
held  not  to  bind  him  by  limitations  of  lia- 
bility, 109  C  370 

no  relation  of  employer  and  employee  be- 
tween general  contractor  and  employee  of 
subcontractor,  110  C  227 

evidence  held  sufficient  to  support  conclusion 
that  taxicab  involved  in  accident  belonged 
to  defendant  and  was  being  operated  by  its 
agent,  111  C  407 

employee  held  not  independent  contractor 
though  he  was  driving  his  own  car  while 
acting  within  scope  of  employment,  112  C 
291 

possible  buyer  who  takes  out  automobile  from 
dealer  to  try,  to  see  if  it  is  satisfactory  to 
him,  not  servant  of  dealer,  112  C  685 

master  who  participated  with  independent  con- 
tractor in  blasting  dynamite  may  be  liable, 
113  C  674 

it  is  not  actual  partial  control  or  interference 
with  work  or  the  right  to  do  this,  but  the 
right  of  general  authority  and  control  over 
the  work  which  distinguishes  independent 
contractor,  113  C  674 

hence  charge  that  if  one  actually  inter- 
fered or  helped  in  the  work,  person  doing  it 
was  not  independent  contractor,  held  to  be 
erroneous,  113  C  674 

though  contract  for  building  provided  that 
work  was  to  be  done  under  superintendence 
of  owner,  held  that  person  doing  it  was  in- 
dependent contractor.  114  C  32 

hence  owner  not  liable  for  negligence  of 

employee  of  contractor,  114  C  32 

held  contract  gave  owner  right  to  super- 
vise as  to  immediate  results  but  not  right 
to  dictate  the  means  by  which  they  should 
be  maintained,  114  C  35 

incidental  transportation  by  husband  engaged 
in  his  own  business  of  articles  for  wife 
does  not  make  him  her  agent,  114  C  72 

employee  loaned  from  employer  to  another 
and  under  latter's  exclusive  control  be- 
comes his  servant  for  time  being,  114  C  143 

principle  has  application  under  compen- 
sation act,  114  C  143 

evidence,  including  P's  admission,  held  to 
support  finding  that  P  was  in  car  at  time 
of  accident  and  G  was  then  acting  as  his 
servant,  115  C  42 

cab  owned  by  defendant  and  driven  by  his 
servant  was  hired,  not  "commandeered"  by 
police  officer;  master  and  servant  held  lia- 
ble for  latter's  negligence,   115  C  504 

jury  justified  upon  evidence  in  believing  that 
L  was  operating  defendant's  car  on  latter's 
business  at  time  of  accident,  118  C  531 
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mere  physical  possession  of  instrumentality 
not  basis  for  inference  that  person  in  pos- 
session was  agent  of  owner  and  was  using 
it  in  course  of  employer's  business,  118  C 
655 

garage  not  liable  for  negligence  of  prospec- 
tive purchaser  operating  its  automobile  on 
test  where  he  was  not  accompanied  by  agent 
or  employee  of  garage,  118  C  688 

if  owner  of  car,  while  he  also  occupies  it,  al- 
lows another  to  drive  it,  but  himself  retains 
control,  he  is  liable  for  actual  driver's  neg- 
ligence in  the  operation,  119  C  563 

"loaned  employee" ;  when  one  hires  from  an- 
other an  instrumentality  to  be  operated  by 
one  in  latter's  general  employment,  that 
person  responsible  in  whose  business  oper- 
ator was  engaged  at  time  his  conduct  came 
in  question,  120  C  140 

test   is   control   which   person   who  hired 

him  had ;  whether  only  for  purpose  of  ac- 
complishing result,  or  complete  control,  120 
C  140 
-ordinarily  question  one  of  fact  for  jury, 


120  C  140 

P  injured  by  negligence  of  driver  of  M's  truck 
on  road  construction  job;  M  was  subcon- 
tractor of  town  for  excavation  at  fixed 
price,  and  thereafter  hired  truck  and  driv- 
er to  town  to  do  other  work ;  held 

as  there  was  evidence  that  M  had  finished 

contract  work,  question  of  whether  M  was 
at  time  of  accident  independent  contractor 
for  negligence  of  whose  employee  town  wa3 
not  liable,  should  have  been  left  to  jury, 
120  C  140 

and  whether  driver  was  employee  loaned 

to  town  which  was  consequently  responsi- 
ble or  whether  M  was  responsible  as  his 
employer,  should  have  been  left  to  jury,  120 
C  140 

town  not  exempt  on  ground  of  govern- 
mental immunity,  120  C  140 

where  one  hires  automobile  and  chauffeur 
and  only  control  exercised  by  him  is  in 
directing  where  he  wishes  to  be  driven, 
hirer  is  ordinarily  not  responsible  for  neg- 
ligence of  driver  who  remains  servant  of 
owner,  120  C  145 

fact  that  owner  was  asleep  negatives  finding 
that  guest  was  operating  car  at  all  times 
under  his  direction  and  control,   120  C  647 

but  as  guest  was  driving  with  his  express 

consent  he  was  his  agent  so  that  owner 
would  be  liable  to  third  parties,  120  C  648 

and  guest  was  liable  to  owner  for  dam- 
ages latter  sustained,  120  C  648 

where  truck  and  driver  are  hired,  right  to  di- 
rect him  where  to  go  and  what  to  do  is  a 
necessary  incident  to  the  work  and  may  be 
consistent  with  conclusion  that  driver  re- 
mains under  direction  and  control  of  orig- 
inal employer,  123  C  146 
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— it  is  but  one  element  to  be  considered  in 
determining    ultimate    question    who    is    the 
master,  123  C  146 
-where  one  was  in  general  employ  of  M 


not,  plaintiff  may  recover  though  he  offered 
no  evidence  upon  it,  126  C  584 
-analogous   to   family-car   doctrine,    126   C 


who  hired  him  and  paid  his  wages  and  had 
right  to  discharge  him,  conclusion  by  jury 
that  he  continued  his  control  sustained,  123 
C  146 

statute  de  presumption  of  agency  where  car 
driven  by  other  than  owner ;  presumption 
avails  plaintiff  until  circumstances  de  use 
and  authority  are  proven ;  burden  then  on 
plaintiff  to  establish  that  car  was  being  op- 
erated by  agent  in  course  of  employment, 
123  C  459 

where  circumstances  are  found,  presump- 
tion drops  out,  123  C  459 

on  facts  defendants  held  owners  of  truck 
which  caused  accident  and  driver  was  their 
servant  within  scope  of  employment  at 
time,  124  C  464 

where  one  permits  another  to  operate  car  but 
remains  in  control,  driver  is  alter  ego  of 
other,  125  C  167 

prospective  purchaser  of  car  who  takes  it  out 
is  not  servant  or  agent  of  owner  so  as  to 
render  latter  liable  for  his  negligence,  when 
not  accompanied  by  owner  or  representa- 
tive, 125  C  169 

and  in  latter  case  only  where  agent  has 

surrendered   to   prospective   purchaser   con- 
trol of  car ;  exercise  of  control  distinguished 
from  right  to  control,  125  C  171 
-finding  that  seller's  (plaintiff's)  agent  did 


not  actually  exercise  control  over  car  while 
prospective  purchaser  was  driving  not  suffi- 
cient, where  it  did  not  state  that  agent  had 
surrendered  right  to  control  operation,  125 
C  167 

private  person  or  corporation  not  responsible 
for  acts  of  special  police  officer,  appointed 
by  public  authority,  but  paid  for  by  former, 
where  acts  complained  of  are  performed  in 
carrying  out  duties  as  public  officer,  125  C 
705 

so  where  only  facts  were  that  defendant 

requested  police  protection  and  paid  for 
wages  and  meals  of  supernumeraries,  court 
should  have  charged  they  were  not  serv- 
ants of  defendants,  125  C  705 

question  whether  agent  of  one  who  has  auto- 
mobile for  sale  has  so  far  surrendered  con- 
trol to  prospective  purchaser  on  demonstra- 
tion ride  that  negligence  of  latter  is  imput- 
ed to  owner,  one  of  fact,  126  C  191 

presumption  raised  by  statute  that  operator  is 
agent  of  owner  of  automobile  and  that  lat- 
ter has  burden  of  rebutting  it  is  not  one 
which  is  rebutted  by  mere  offer  of  substan- 
tial countervailing  evidence,   126  C  584 

jury    not    obliged    to    accept    defendant's 

testimony  on  question  of  agency;  if  they  do 
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where  accident  happened  in  another  State, 
question  whether  driver  is  an  employee  of 
another  is  determined  by  law  of  that  State, 
129  C  123 

involves  substantive  element  necessary  to 

recovery  against  that  other  for  driver's  neg- 
ligence,  129  C   123 
-salesman   driving  own   car  in   Massachu- 


setts  to   call   on   customers   was   not   acting 

as  employee,  129  C  123 
Massachusetts  law  on  whether  salesman  while 

driving    own    automobile    is    proprietor    or 

servant,  129  C  127 
letter  of  secretary  of  defendant   and   liability 

insurance    policy    admissible    on    issue    of 

whether  driver  using  own  car  was  employee 

or  independent  contractor,  129  C  128 

newsboy  who  bought  papers. from  publisher 
and  delivered  them  on  route  in  own  auto- 
mobile held  not  employee  or  agent  but  in- 
dependent contractor,  129  C  564 

ultimate   test   is   right   of  general   control 

of  means  and  methods ;  in  absence  of  con- 
trolling circumstances  question  one  of  fact, 
129  C  567 

to  constitute  relationship,  one  for  whom  serv- 
ice rendered  must  consent  to  receive  it  as 
master,  under  his  direction  and  control ; 
there  must  be  submission  by  servant  to  that 
direction  and  control,  129  C  701 

where  both  parties  understand  that  rendition 
of  services  is  merely  a  courtesy,  without 
intent  to  create  relationship  of  master  and 
servant,  that  relationship  does  not  exist, 
129  C  701 

where  defendant  was  returning  home  in  car 
driven  by  acquaintance  who  had  gratuitous- 
ly conveyed  him  on  errand,  he  did  not  have 
right  of  control  essential  to  render  him  lia- 
ble as  master,  129  C  701 

fact  that  transportation  is  gratuitous  in  itself 
not  decisive  of  question  of  agency ;  volun- 
teer may  in  law  be  servant  of  one  who  ac- 
cepts his  services,  129  C  702 

—Acts  in  Scope  and  Course  of  Em- 


§  12.  • 

ployment;  Deviation 

master  is  liable  for  injury  from  servant's  leav- 
ing by  the  roadside,  goods  sent  to  be  de- 
livered, 43  C  427 

though    it    was    to    expedite   delivery   for 

servant's  private  purposes,  43  C  433 

scope  of  authority  of  horse-car  driver  and 
conductor ;  duties  required  where  person  in- 
jured was  small  boy.  45  C  284 

whether  deviation  of  servant  from  the  strict 
course  of  employment  exonerates  master,  is 
generally  a  question  of  fact,  dependent  on 
the  circumstances,  63  C  155 


where  deviation  is  slight,  or  very  marked 

or  unusual,  the  question  may  be  a  matter 
of  law,  63  C  155 

if  servant  going  extra  viam  is  really  engaged 
in  master's  business,  master  is  liable,  63  C 
155 

immaterial    that    servant    joins    with    it 

some  private  business  of  his  own,  63  C  163 

coachman  using  horses  for  his  own  pleasure 
and  without  master's  knowledge  or  consent 
does  not  make  master  liable  for  injury,  73 
C  338 

nor  does  teamster  who  departs  from  the 

line  of  his  duty,  75  C  718 

chauffeur  returning  to  a  place  designated  by 
his  master  is  acting  within  scope  of  his 
authority  even  if  he  drives  car  around 
town  looking  for  a  place  to  get  his  hair 
cut,  85  C  111 

master  liable  for  acts  of  chauffeur  driving 
car  from  latter's  home,  where  he  was  al- 
lowed to  go  for  lunch,  88  C  37 

driver  deviating  from  his  course  to  get  his 
dinner;  for  jury  to  say  if  he  was  acting  in 
course  of  his  employment,  92  C  677 

if  automobile  driver  is  admittedly  acting  in 
employer's  business,  his  negligence  is  that 
of  master,  93  C  600 

conditions  under  which  master  is  liable  for 
servant's  acts,  94  C  707,  95  C  739 

where    roundsman    employed    by    burglar 

alarm  company  shot  watchman  in  building 
supervised,  after  a  quarrel,  94  C  707 

chauffeur,  who  gets  permission  to  shop  for 
himself  instead  of  waiting  for  his  master, 
is  not  on  master's  business,  95  C  239 

whether  servant  acted  within  scope  of  his 
employment  is  for  jury,  when,  95  C  732 

where  he  was  using  his  own  car  to  carry 

other  workmen  from  railroad  station  to 
working  place,  95  C  732 

party  claiming  liability  of  master  has  burden 
to  prove  servant  to  have  been  acting  within 
scope  of  his  employment,  96  C  21 

■ test  for  determining,  96  C  27 

son,  an  employee  of  father,  used  an  automo- 
bile of  latter,  and  on  its  needing  repairs, 
took  it  to  garage  and  borrowed  one  to  take 
its  place;  as  to  father's  liability  for  acci- 
dent while  son  was  returnng  borrowed  car, 
96  C  21 

if  son  had  implied  authority  it  made  no 

difference  whether  automobile  was  bor- 
rowed or  owned  by  father,  96  C  21 

master  not  liable  for  negligence  of  servant 
while  on  his  own  private  business,  99  C  17 

no  presumption  of  master's  liability  arises  out 
of  his  ownership  of  car  being  driven  by  serv- 
ant and  fact  that  latter  had  at  other  times 
driven  it  in  master's  business,  99  C  17 

corporation  not  liable  for  injury  to  one  riding 
in  car  as  guest  of  president  who  was  driv- 
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ing  it  at  night  for  pleasure  of  his  own  fam- 
ly,  99  C  720 
-so  if  car  is  being  driven  by  employee  of 


corporation,  99  C  720 

slight    deviation    does    not    relieve   master   of 
liability  for  servant's  negligence,  100  C  476 

milk    driver    changing    route    slightly    to 

accommodate  friend,  100  C  476 
-effect  of  deviation  on  liability  is  usually 


a  question  of  fact,  100  C  476 
-but  in  clear  case,   it  is  question  of  law, 


100  C  476 

servant  may  be  in  scope  of  employment 
though  negligent,  disobedient  and  unfaith- 
ful, 100  C  551 

question  is  ordinarily  one  of  fact,  100  C 

556 

servant's    intent    a    material    element    in 

determining  whether  he  has  abandoned  mas- 
ter's business,  100  C  551 
-servant  driving  automobile  to  lunch  con- 


trary to  orders,  still  engaged  in  master's 
business,  where  intent  was  to  save  time,  100 
C  551 

master  not  liable  for  negligence  of  servant 
using  his  vehicle  for  his  own  pleasure  or 
business  although  with  master's  consent, 
100  C  702 

but  where  chauffeur  who  has  used  car  for 

his  own  purpose  with  master's  consent  is 
returning  it  to  garage  where  it  is  kept,  he 
is  in  scope  of  employment,  100  C  702 

liability  of  owner  of  automobile  for  negli- 
gence of  her  husband  to  whom  she  has  ex- 
ecuted general  power  of  attorney  upheld  in 
view  of  defendant's  failure  to  offer  testi- 
mony, 102  C  660 

though  no  testimony  as  to  business  driver 

was  then  engaged  upon,  102  C  660 
-less  evidence  required  as  to  husband  than 


as  to  servant  acting  on  wife's  business,  102 
C  660 

where  foreman  in  charge  of  night  work  took 
automobile  to  get  necessary  supplies,  con- 
clusion that  he  was  acting  within  scope  of 
employment  sustained,  though  he  was  not 
licensed  and  was  forbidden  to  drive  cars 
of  employer  and  had  other  available  means 
of  getting  supplies,  106  C  396 

whether  employee  is  acting  within  scope 

of  employment   is   question   of  fact,   106   C 
396 

general  manager  of  automobile  sales  office 
held  to  have  implied  or  apparent  authority 
to  give  good-will  dinner  to  employees  and 
to  use  employer's  car  for  transportation ; 
latter  liable  for  injuries  to  passenger,  107 
C  393 

fact  that  agent  is  serving  his  own  purposes  as 
well  as  employer's  does  not  remove  him 
from  scope  of  emplovment  unless  he  is  on 
a  "frolic  of  his  own,""  107  C  393 
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owner  only  responsible  for  negligent  opera- 
tion by  another  if  latter  was  agent  and  act- 
ing in  scope  of  employment,  107  C  562 

defects  in  charge  as  to  ratification  nil  sig. 

where  jury  could  not  reasonably  have 
found  it  to  exist,  107  C  562 

where  employee  in  charge  of  building  under 
repair  had  waste  wood  sent  to  his  mother's 
house  and  directed  man  taking  it  to  return 
to  building  to  get  his  pay,  which  employee 
was  to  make  personally,  whether  his  invi- 
tation to  him  to  enter  building  was  within 
scope  of  employment  question  of  fact,  108 
C  226 

employee's  personal  interest  in  transac- 
tion not  conclusive,  108  C  226 

effect  of  servant's  deviation  from  scope  of 
employment  as  regards  liability  of  master 
considered  and  cases  reviewed,   109  C  441 

when   matter   of   law   and   when   of   fact, 

109  C  441 

reasonableness  as  test,  109  C  441 

-effect  of  permission  of  master  to  servant 


to  do  something  for  his  own  benefit,  109  C 
441 

resumption    of    employment    takes    place 

when,  109  C  441 

where  after  end  of  employment,   servant 

was  directed  to  take  truck  to  nearby  ga- 
rage, but  drove  several  miles  for  his  own 
purposes  and  committed  injury  just  before 
reaching  garage  on  his  return,  servant  had 
abandoned  employment  and  master  not  lia- 
ble, 109  C  441 

where  abandonment  complete,  relationship 
cannot  be  resumed ;  where  temporary  may 
be  resumed ;  determination  of  time  of  re- 
sumption ;  purpose  of  servant,  period  and 
place,  zone  of  employment,  109  C  441 

whether  servant  within  scope  of  employment : 
how  determined  in  case  of  deviation,  110 
C604 

its  extent  and  nature,   surrounding  facts 

and  intent  to  be  considered,  110  C  604 

whether   deviation   amounts   to   departure 

from  employment,  ordinarily  question  of  de- 
gree and  one  of  fact,  110  C  604 

where  servant  was  taking  another  to  dis- 
tant point  for  her  own  purposes  during 
noon  hour,  he  was  held  to  have  departed 
from  employment,  110  C  604 

her    remonstrance    against    his    doing    so 

held  insufficient  to  show  his  abandonment 
of  enterprise,  110  C  604 

"scope  of  employment"  as  denoting  field  of 
action  in  which  one  is  a  servant,  110  C  611 

whether  deviation  from  course  of  employment 
was  departure  from  its  scope  is  ordinarily 
question  of  fact,  but  may  be  one  of  law,  as 
where  servant  went  five  and  one-half  miles 
out  of  way  on  his  own  business  and  without 
master's  knowledge,  111  C  335 
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agent  of  insurance  company  driving  his  own 
car  on  way  to  report  to  office  held  to  be 
acting  in  scope  of  employment,  112  C  291 

servant  driving  truck  on  master's  business 
drew  up  to  curb  and  put  on  brakes  for  pur- 
pose of  giving  plaintiff  ride,  contrary  to 
orders ;  held  question  of  deviation  properlv 
left  to  jury,  114  C  46 

when  deviation  question  of  fact  and  when  one 
of  law,  114  C  46 

where  deviation  of  servant  from  employment 
is  slight  and  not  unusual,  that  he  was  in 
execution  of  master's  business  may  be  mat- 
ter of  law,  115  C  62 

where  circus  employee  was  stationed  out- 
side tent  to  repel  trespassers,  fact  that  he 
was  inside  tent  not  a  deviation,  115  C  62 
-effect  of  disobedience  of  instructions,  115 


C  68 

employer  not  liable  for  negligent  use  of  auto- 
mobile by  employee  when  latter  is  using  it 
for  own  pleasure  though  with  former's  con- 
sent, 115  C  379 

A  loaned  car  to  G  to  use  for  own  pleasure 
after  latter  had  worked  overtime,  to  im- 
prove his  spirit ;  held  A  not  liable  for  G's 
negligent  operation,  115  C  379 

cab  owned  by  defendant  and  driven  by  his 
servant  was  hired  not  "commandeered"  by 
police  officer;  master  and  servant  held  lia- 
ble for  latter 's  negligefnce,  115  C  504 

master  responsible  for  wilful  torts  as  well  a? 
negligent  acts  of  servant,  done  within  scope 
of  employment  and  with  view  to  further- 
ance of  master's  business,  117  C  11 

plaintiff's  ankle  injured  in  altercation  fol- 
lowing attempt  by  P  to  collect  bill  for  P 
company:  verdict  against  P  and  P  company 
held  properly  sustained  on  conflicting  evi- 
dence, 117  C  11 

O,  employed  by  M,  ran  over  plaintiff  after 
completion  of  day's  work  on  way  from  office 
where  he  was  employed  to  other  office  of 
M  where  he  was  going  for  sole  purpose  of 
seeking  advancement  on  unearned  commis- 
sions ;  held  O  not  within  scope  of  employ- 
ment and  verdict  for  M  properly  directed, 
117  C  64 

jury  justified  in  concluding  that  K  was  inter- 
ested in  brake-testing  machine  and  G  was 
within  scope  of  employment  in  assisting  in 
its  operation,  117  C  165 

or  if  this   inference  was  not   drawn,  that 

G  did  not  so  deviate  from  employment  as 
to  absolve  master  from  liability,  117  C  165 
-whether   G   was   acting   within    scope   of 


employment  question  of  fact  for  jurv,   117 
C  168 

jury  justified  upon  evidence  in  believing  that 
L  was  operating  defendant's  car  on  latter's 
business  at  time  of  accident,  118  C  531 

mere  physical  possession  of  instrumentality 
not  basis  for  inference  that  person  in  pos- 


session  was  agent  of  owner  and  was  using 
it  in  course  of  employer's  business,  118  C 
655 

M,  in  sole  charge  of  F's  garage,  was  accus- 
tomed to  taking  F's  car  for  evening  meal, 
with  latter's  knowledge;  on  occasion  of 
accident  he  took  truck  belonging  to  storage 
patron  without  permission ;  held  not  outside 
scope  of  employment,  119  C  212 

considerations  governing  determination  of 
question  whether  servant  had  definitely  de- 
parted from  and  was  acting  outside  scope 
of  employment,  119  C  214 

intent  of  driver  of  vehicle  in  following  cer- 
tain course  of  conduct,  even  if  disobedient, 
is  material  element  in  determining  whether 
he  was  acting  within  scope  of  employment, 
119  C  216 

proof  of  ownership  of  truck  by  defendant  and 
that  it  was  being  operated  by  agent  in  scope 
of  employment  at  time  of  accident,  119  C 
307 

upon  facts  held  that  court  was  justified  in 
finding  that  intestate  was  struck  by  one  of 
defendant's  trucks,  which  was  being  oper- 
ated by  employee  in  scope  of  employment, 
119  C  335 

mere  proof  that  automobile  was  owned  by 
defendant  and  at  other  times  was  used  in 
his  business  does  not  raise  presumption  that 
car  was  upon  business  at  time  of  accident, 
119  C  483 

but  often  it  is  not  within  power  of  plain- 
tiff to  establish  by  direct  evidence  that  auto- 
mobile at  time  was  being  used  on  defend- 
ant's business,  119  C  483 

if    circumstances    form    reasonable    basis 


for  such  a  finding,  that  will  suffice  to  make 
out  prima  facie  case,  119  C  483 
-and  in  instant  case  held  jury  entitled  to 


conclude  from  circumstances  that  K  was 
operating  defendant's  car  on  latter's  busi- 
ness at  time  of  accident,  8  p.  m.,  119  C  483 

that  K  worked  on  other  occasions  in  evening 
selling  defendant's  tires  not  admissible  to 
prove  agency  but  for  purpose  of  showing 
time  of  employment,  119  C  483 

if  act  occurred  within  time  of  employ- 
ment, this  circumstance  to  be  considered  in 
deciding  whether  act  was  in  scope  of  em- 
ployment, 119  C  483 

agency  cannot  be  found  if  there  was  by  agent 
such  total  departure  from  principal's  busi- 
ness that  enterprise  was  frolic  of  his  own, 
120  C  465 

where  car   salesman  purchased  car  from 

employer    on    conditional    sale,    who    fur- 
nished gas,  etc.,  and  accident  occurred  long 
after  business  hours,  held  salesman  not  act- 
ing in  scope  of  authority,  120  C  465 
-and   proof   of   employer's   ownership   and 


general  employment  of  agent  not  sufficient 
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to  show  latter  was  engaged  in  employment 
at  time  of  collision,  120  C  465 

charge  that  agent's  act  could  not  bind  prin- 
cipal if  done  in  disobedience  to  its  orders, 
erroneous,  121  C  320 

unauthorized  deviation  of  servant  from  em- 
ployment ;  whether  slight  and  not  unusual 
or  of  such  character  as  to  constitute  tempo- 
rary abandonment,  123  C  395 

extent  and  nature  of  deviation,  circum- 
stances, intent  and  purpos-e  and  time 
elapsed,  123  C  395 

only  when  deviation  clearly  of  one  char- 
acter or  another  can  its  effect  on  employ- 
er's liability  be  determined  as  matter  of 
law,  123  C  395 

same    where    servant   has    departed   from 

employment  but  it  is  claimed  he  had  re- 
sumed it  before  accident,  123  C  395 

truck  driver  drove  truck  to  sister's  home  to 
make  visit  instead  of  to  his  home  and  put- 
ting it  away  as  directed  by  employer ;  ques- 
tion of  fact ;  court's  conclusion  of  abandon- 
ment of  employment  sustained,  123  C  395 

automobile  salesman  after  work  drove  plain- 
tiff and  two  sisters  to  their  home  in  prin- 
cipal's car  and  then  ran  over  plaintiff's 
foot;  court  justified  in  finding  untrue 
salesman's  testimony  that  he  was  on  princi- 
pal's business  and  concluding  he  was 
solely  on  business  of  his  own,  123  C  459 

whether  officer  acted  within  scope  of  employ- 
ment as  defendant's  servant  may  be  question 
of  fact,  125  C  705 

but  where  such  conclusion  cannot  be  rea- 
sonably supported  it  becomes  one  of  law, 
125  C  705 

owner  of  taxi  responsible  for  acts  of  serv- 
ants acting  within  scope  of  authority,  127 
C  270 

in  determining  whether  employee  was  acting  in 
scope  of  employment  in  committing  tortious 
act,  test  is  nature  of  act  and  relation  or 
nonrelation  to  that  which  actor  employed 
to  do,  127  C  524 

principle  applies  whether  tort  was  wilful 

or  negligent ;  usually  question  is  one  of 
fact,  127  C  524 

plaintiff  was  entitled  to  have  jury  decide 
whether  assault  of  employee  upon  him  oc- 
curred in  course  of  attempt  to  perform 
business  of  employer,  127  C  524 

§  13.  Actions;   Pleading  and  Evidence 

action  on  the  case  for  negligence  is  the  prop- 
er remedy,  29  C  549 

servant's  act  pursuant  to  master's  express 
command  or  in  regular  line  of  employment 
may  be  averred  as  act  of  master,  57  C  157 

in  suit  for  injury  from  defective  machine,  de- 
fendant is  not  bound  to  show  that  there  were 
no  other  defects  than  those  claimed,  where 
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plaintiff    has    specified  -the    defect    in    evi- 
dence, 57  C  583 

to  raise  the  presumption  of  res  ipsa  loquitur, 
the  thing  must  be  under  control  of  defend- 
ant or  his  servants,  57  C  583 

is  a  presumption  of  fact  only,   and  may 

be  rebutted,  57  C  583 

particular  acts  of  defendant's  workmen  which 
constitute  negligent  manner  in  which  they 
performed  work  need  not  be  alleged,  66  C 
35 

allegations  of  complaint  in  action  by  servant 
for  injuries  due  to  defective  ladder  held  suf- 
ficient, 69  C  476 

complaint  must  allege  duty  resting  on  mas- 
ter, 69  C  641 

complaint  of  servant  against  master  held  to 
sufficiently  allege  negligence  of  master  and 
care  of  servant;  injury  from  fall  of  pile  of 
timber,  72  C  386 

review  of  finding  that  servants  are  fellow 
servants  where  all  subordinate  facts  are 
found,  74  C  382,  77  C  351 

complaint  as  to  furnishing  unsafe  appliances : 
want  of  precision  waived  by  default,  78  C 
48 

complaint  must  allege  facts  to  show  risk  not 
assumed ;  if  promise  to  repair  relied  on, 
it  must  appear,  82  C  236 

an  allegation  of  lack  of  knowledge  equal  to 
that  of  master,  is  not  supported  by  proof  of 
a  complaint  and  a  promise  to  repair,  82  C 
237 

servant  can  be  asked  why  he  remained  in  a 
room  when  he  knew  machinery  defective, 
not  whether  he  expected  it  to  fall ;  jury  de- 
termines  if  he   assumed  the   risk,   83   C  20 

a  servant  need  not  aver  and  prove  that  he  had 
not  assumed  or  had  no  knowledge  of 
extraordinary  risks ;  it  is  for  master  to  show 
knowledge  and  assumption  of  risk,  83  C  642, 
87  C  149,  634,  88  C  22 

servant  must  allege  knowledge  of  master  and 
want  of  knowledge  on  his  part,  in  case  of 
ordinary  risk,  83  C  646 

jury  determines  what  warning  and  instructions 
are  reasonable,  84  C  633 

court  determines  standard  of  duty;  jury  de- 
termines conduct  of  defendant,  85  C  467 

one  who  seeks  to  enjoin  servant  or  agent  can- 
not thereafter  maintain  action  for  same 
cause  against  master  or  principal,  87  C  528 

complaint    and    answer    considered ;    held    to 
justify    recovery    under    Federal    Liability 
Act,  87  C  634 
denial  of  allegation  that  plaintiff  used  elevator 
in   performance  of  his  duties  and  by  order 
of   defendant   permits   proof   of  its  untruth 
and  that  opposite  was  true,  88  C  643 
burden  of  showing  assumption  of  risk   is  on 
defendant  if  it  arose  from  defendant's  neg- 
ligence,  and   was   not  inherent   in,   and   in- 
cident to,  the  contract,  89  C  15 
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allegation  held  to  state  action  for  salary  and 
wages,  not  for  breach  of  contract,  90  C  695 
damages  may  be  claimed  for  breach  of  con- 
tract in  suit  for  salary  and  wages ;  one  not 
estoppel  of  the  other,  90  C  695 
employee,  whose  contract  is  broken,  may  sue 
at  once  for  damages  or  wait  until  end  of 
the  term,  90  C  695 
in  both  cases  action  is  for  breach  of  con- 
tract, not   salary  and  wages   subsequent  to 
breach,  90  C  695 
pleading  construed  to  allege  breach  of  contract 
to  supply  proper  tools,  not  negligence,  91  C 
426 
when  employer  need  not  recompense  chauffeur 
who  is  sued ;  brakes  not  working,  92  C  556 
principal    and    agent    held    liable    for    injury 
caused  by  agent's  negligence,  100  C  14 

may    be    sued    therefor    either    jointly    or 

separately,  100  C  14 
manager  of  gasoline  station  suing  for  wrong- 
ful  discharge   has   burden   of   proving   that 
he    used    reasonable    care    in    management, 
101  C  238 
effect    of   owner's    silence   upon    subjects   pe- 
culiarly within  his  knowledge,  102  C  660 
less  evidence  required  to  prove  that  husband 
engaged    in    wife's    business    than    that    of 
servant  engaged  in  master's,  102  C  661 
in  action  upon  contract  for  "one  year,"  instruc- 
tion that  plaintiff  could  recover  upon  con- 
tract for  "one  or  more  years"  was  errone- 
ous, 104  C  645 
complaint  for   negligence  of  defendant's   em- 
ployee  must   allege   that   he   was   then   en- 
gaged upon  his  work,  107  C  351 
finding  of   relationship  not   reviewable   where 
legally    consistent    with    subordinate    facts, 
109  C  441 
where  master   is  charged   with  negligence  of 
servant,  jury  should  be  charged  first  to  de- 
termine issues  of  agency,  then  those  of  neg- 
ligence, 109  C  465 
whether  deviation  from  course  of  employment 
was  departure  from  its  scope  is  ordinarily 
question   of  fact,   but   may   be   one   of  law, 
as   where    servant   went    five   and    one-half 
miles  out  of  way  on  his  own  business  and 
without  master's  knowledge.  111  C  335 
report  of  accident  by  driver  of  taxicab  is  not 
admissible  to  prove  his  agency  for  defend- 
ant, 111  C  407 
when  question  of  deviation  of  employee  from 
his    employment    is    question    of    fact    and 
when  one  of  law,  114  C  46 
statements   of  driver   of   automobile   made   in 
absence  of  defendant,  cannot  prove  his  agen- 
cy, 114  C  244 
in   action  for  breach  of  contract   of  employ- 
ment burden  is  on  defendant  to  prove  plain- 
tiff could  have  found  other  employment,  114 
C  662 


Maxims 


in  absence  of  evidence  that  driver  was  agent 
of  owner,  formal  statement  to  motor  vehicle 
commissioner  not  admissible  against  latter, 
115  C  384 

legal  presumption  raised  by  1931  statute  that 
wife  driving  husband's  car  is  his  agent,  117 
C  97 

whether  complaint  properly  alleged  K  was 
principal  and  G  acting  as  his  agent,  117  C 
169 

burden  is  on  plaintiff  to  prove  car  was  being 
operated  by  agent  of  owner  acting  within 
scope  of  employment  at  time  of  accident,  118 
C  651 

fact    that    defendant    was    owner    of    car 

and  that  operator  was  in  his  general  employ 
not  sufficient,  118  C  651 

and  where  there  was  not  proof  that  driver 

was  ever  in  employ  of  owner,  no  basis  for 
inference  that  he  was  driving  it  on  latter's 
business,   118  C  651 

and  no  unfavorable  inference  arose  from 


failure  of  defendants  to  testify,  plaintiff  not 


having  made  out  prima  facie  case,  118  C 
651 

proof  of  ownership  of  truck  by  defendant  and 
that  it  was  being  operated  by  agent  in 
scope  of  employment  at  time  of  accident,  119 
C  307 

presumption  created  by  statute  that  driver  of 
automobile  is  agent  of  owner  not  overcome 
when  substantial  countervailing  evidence  in- 
troduced,  123   C  396 

is   one   which   shifts    burden  of   proof   to 

defendant  and  is  effective  until  he  satisfies 
trier  as  to  true  facts,  123  C  396 

while  master  and  servant  may  be  sued  joint- 
ly for  tort  of  latter,  they  are  not  joint  tort- 
feasors,  125  C  293 

payments  made  by  employer  are  not  made 

by  wrongdoer  but  by  one  who  is  obligated 
secondarily  to  answer  for  acts  of  another, 
125  C  293 

principal  may  sue  agent  for  latter's  negligence 
and  in  such  a  suit  agent's  negligence  is  not 
imputable  to  principal  so  as  to  constitute 
contributory  negligence,   129  C  521 


MAXIMS 

See  also  Equity  §  1 


maxim    seisina    facit    stipitem   never    adopted 

here,  3  D  210,  4  D  306 
"qui   facit  per  alium  facit  per  se"  applies  to 

both  civil  and  criminal  cases,  3  C  8 

■ and  to  ouster,  30  C  436 

"ignorantia   legis   neminem   excusat,"   limited, 

3  C  347,  14  C  133 
is  not  applicable  in  case  of  positive  fraud, 

14  C  132 
"in  fictione  juris,  semper  existit  aequitas,"  7 

C  10 
nemo  est  haeres  viventis,   10  C  452 
"ubi  jus,  ibi  remedium,"  17  C  303 
"no    one    shall    take    advantage    of    his    own 

wrong,"  limited,  21  C  465 
"hard  cases   must  not   make  bad  law,"  26  C 

331 

"actio  personalis,  moritur  cum  persona,"  in- 
applicable to  suit  against  sheriff,  for  dep- 
uty's default,  30  C  354 

aliter,  to  suit  against  officer  of  company 

failing  to  make  annual  return,  48  C  16 

"noscitur  a  sociis,"  of  force,  when,  40  C  585 
held    inapplicable    to    statute    de    liability 

of  railroad  company  for  fire,  54  C  467 
"everything    presumed     against     wrongdoer," 

applies  when,  43  C  232 

"partus  sequitur  ventrem,"  48  C  256 
"equity  looks  upon  that  as  done  which  ought 
to  be  done."  50  C  111 

"cessante  ratione,  cesset  ipsa  lex,"  50  C  542 

"every  case  requiring  equitable  relief  has  its 

corresponding  mode  of  redress,"  51  C  69 


"no  one  can  claim  at  same  time  inconsistent 
rights  as  to  same  subject,"  51  C  160 

"id  certum  est  quod  certum  reddi  potest,"  51 
C  379 

"falsa  demonstratio  non  nocet,  cum  de  cor- 
pore  constat,"  51  C  421 

"qui  tacet,  consentire  videtur,"  52  C  283 

"qui  potest  et  debet  vetare  jubet,"  52  C  283 

"a  man  cannot  take  advantage  of  his  own 
fraud,"  54  C  446 

where  one  of  two  innocent  persons  must  suf- 
fer loss,  it  is  just  that  the  loss  should  fall 
on  him  who  caused  it,  54  C  461 

one  failing  to  read  contract  is  not  without 
remedy  where  his  failure  has  been  induced 
by  act  of  other  party,  54  C  510 

"sic  utere  tuo  ut  alienum  non  laedas,"  55  C 
41,  99  C  47 

"omne  majus  in  se  minus  continet,"  55  C 
246 

"no  man  is  bound  to  criminate  himself,"  56  C 
415 

"de  minimis  non  curat  lex"  is  a  ground  for 
refusal  of  new  trial,  56  C  558 

"once  a  mortgage  always  a  mortgage,"  59  C 
178,  96  C  704 

that  legislative  power  cannot  be  delegated  is 
not  to  be  accepted  without  limitation,  60  C 
103 

granting  the  right  of  local   legislation  to 

cities,  towns,  etc.,  is  not  a  violation  of  such 
maxim,  60  C  103 

"delegata  potestas  non  potest  delegari"  ap- 
plies to  selectmen,  60  C  170 
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equity  jurisdiction  once  obtained  will  be  held 
until  complete  justice  is  afforded,  60  C  190 

"he  who  comes  into  equity  must  come  with 
clean  hands,"  held,  on  the  facts,  inappli- 
cable, 60  C  587 

"semper  prcesumitur  pro  matrimonio,"  61  C 
510 

no  one  can  profit  by  his  own  wrong,  81  C  653 

"non  quod  dictum  est,  sed  quod  factum  est  in- 
spicitur,"  81  C  679 

the  law  aids  the  vigilant,  82  C  7 

a  diligent  creditor  is  entitled  to  the  fruits  of 
his  activity,  88  C  107 

falsus  in  uno,  falsus  in  omnibus,  96  C  428,  116 
C  683,  128  C  658 

application  in  charge,  128  C  658 

clean  hands  maxim  as  applied  to  relator  in 
mandamus  to  secure  restoration  to  public 
office,  99  C  217 

the  law  never  requires  the  impossible,  99  C 
337 

volenti  non  fit  injuria,  99  C  666,  117  C  354 

applied  to  tenant  as  regards  open,  visible 

and  dangerous  conditions  existing  on  prem- 
ises when  rented,  99  C  666 

interest  reipublicae  ut  sit  finis  litium,  100  C 
187,  114  C  508,  116  C  700,  118  C  34 

application    to    workmen's    compensation 

cases,  118  C  34 


certum   est  quod  certum   reddi   potest,   101    C 

646 
respondeat  superior;  basis  of  doctrine,  102  C 

75 
actus   legis   nemini   est   damnosus,   102  C  317 
expressio  unius   est   exclusio   aiterius,    103   C 

141,  105  C  96,  128  C  590 
in  pari  delicto,  potior  est  conditio  defendentis, 

103  C354 
de  minimis  non  curat  lex,  103  C  554.  107  C 

535,  119  C  661 
the  power  to  tax  is  the  power  to  destroy,  104 

C  256 
idem    sonans    as   applied   to   names   on   ballot, 

106  C  102 
nemo  tenetur  seipsum  accusare,  109  C  496 
he   who   seeks   equity  must   do  equity.   114   C 

472 
he   who  comes    into   equity   must   come    with 

clean  hands,  117  C  296,  122  C  556 
equity   regards   as  done  that   which   ought   to 

be  done,  117  C  475,  120  C  393 

limitations   of   doctrine,   120  C  393 

mobilia  sequuntur  personam,  118  C  248 
cessante   ratione,   cesset   ipsa   lex,    118   C   378 
what  a  man  ought  to  know  he  is  conclusively 

deemed  to  know,  118  C  666 
everyone   presumed  to   know   law ;    ignorance 

of  law  excuses  none,  123  C  101 


MAYOR 

See  Gasoline  Stations;  Public  Officers  §  13 

MECHANICS'  LIENS 

See  Liens  §  2 


MILITARY 

See  also  United  States  §  2 


person  whose  property  was  confiscated  for 
benefit  of  State  is  still  liable  to  subjects 
of  same  State  for  his  antecedent  contracts, 
K  228 

time  and  duration  of  revolutionary  war,  1  R 
240 

when  commander  is  liable  for  disorders  on 
march,   1   R  276 

recruiting  officer  held  liable  for  enlisting  ap- 
prentice without  consent  of  master,  2  R  380 

captain  not  liable  for  arrest  under  warrant 
for  collection  of  fine,  2  R  456 

aliter,  if  corruptly  imposing  fine,  2  R  456 

payment  to  commission  before  confiscation  a 
discharge  of  liability,  1  D  7 

soldier  who  discharges  musket  by  order  of 
officer  after  company  dismissed  for  day  does 
not  commit  offense  of  firing  without  orders, 
4  D  383 
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commission  to  take  prize  of  war  to  be  strictly 
followed,  1  C  440 

a  neutral  may  lawfully  trade  in  contraband 
articles,  4  C  303 

what  must  be  averred  on  appeal  from  fine ; 
what  necessary  to  support  decision  on  ap- 
peal, 6  C  222 

captain-general  appointing  one  to  hear  ap- 
peals should  distinguish  him  by  name,  6  C 
222 

captain  acting  in  public  capacity  had  no 
authority  to  erase  members  of  company 
from  roll  except  as  punishment  for  neglect 
of  duty,  6  C  332 

captain  commissioned  by  wrong  name  bv  mis- 
take, 8  C  109 

warrant  for  fine  against  soldier  not  stating 
by  whom  fine  imposed,  void,  10  C  514 


remedy  against  officer  imposing  illegal  fine, 
14   C   203 

warrant  for  fine  issued  against  minor,  held 
illegal,   17  C   179 

officer  held  liable  in  trespass  for  imprison- 
ment of  minor  on  illegal  execution,  17  C  180 

no  defense   that  appeal  might  have  been 

taken,   17  C   180 

commission  of  captain,  when  sufficiently  au- 
thenticated,  17  C  570 

commission  properly  issued  is  evidence  of  au- 
thority, 17  C  571 

commission  issued  by  officer  de  facto  cannot 
be  collaterally  impeached,  17  C  573 

regularity  of  election  of  commissioned  offi- 
cers is  a  matter  for  General  Assembly,  17 
C  574 

minor  liable  to  military  service  when  neces- 
sary;  eighteen  years  old,  is  subject  to  draft, 
30  C  443 

minor  liable  to  draft  may  contract  to  enlist; 
right  of  parents  and  guardians  must  yield 
to  right  of  State,  30  C  444 

minors  of  sufficient  age  may  volunteer,  30  C 
444 

constitutionality  of  Soldiers'  Voting  Act  of 
1862,  30  C  591 

validating  act  held  to  remedy  invalidity  of 
proceedings  of  towns  in  voting  bounties  to 
volunteers  and  drafted  men,  32  C  47,  37  C 
225 

statute  de  bounty ;  family  in  foreign  land ; 
desertion,  33  C  144 

claim  for  bounty  voted  is  not  affected  by  sub- 
sequent desertion,  35  C  190 

desertion  provable  only  by  official  record ; 
party's  admissions  not  admissible,  35  C  190 

one  suing  for  bounty  must  aver  compliance 
with  terms  of  vote,  35  C  194 

military  company  held  a  voluntary  associa- 
tion, 36  C  382     . 

may  be  sued  by  its  distinguishing  name, 

36  C  382 
-held   liable   for    rent   of   armory,    though 


commander  had  misapplied  funds  received 
from  State  for  such  purpose,  36  C  383 

obligations  contracted  before  war  may  be  re- 
vived at  termination  of,  36  C  548 

the  remedy,  36  C  548 

war  suspends  all  contracts  in  existence  be- 
tween belligerents,  36  C  548 

doctrine  applies  to  Civil  War,  36  C  548 

right  to  sue  on  policy,  by  citizen  of  Missis- 
sippi, suspended  by  proclamation  of  August 
16,  1861,  36  C  549 

held  revived  by  proclamation  of  June  13, 

1865,  36  C  556 

period  of  war  excluded  in  computing  limita- 
tion of  actions,  36  C  556 

contract  of  enlistment  is  complete  when,  40  C 
286 

declaration  for  fine  must  allege  approval  of 
suit  by  commander,  40  C  287 


Military 

effect  of  Civil  War  on  life  insurance  con- 
tracts, 41   C  399 

State  bounty  to  children  of  soldiers  who  lost 
their  lives  during  the  war,  under  statutes, 
50  C  525 

held,  town  treasurers  were   made  agents 

of  the  State,  50  C  525 

they  personally  and  not  the  towns  are  re- 
sponsible for  moneys  received  and  not  paid, 
50  C  525 

statute  as  to  soldiers'  bounty ;  applies  only  to 
voluntary  enlistment ;  presumption  of  pay- 
ment from  long  delay  in  seeking,  69  C  206 

promise    of   recruiting    agent    as    binding 

town ;   statutes    retrospective,   69   C   472 

statute  granting  state  aid  to  soldiers  held  un- 
constitutional because  not  limited  to  state's 
own  soldiers  and  sailors ;  also  defective  in 
other  respects,  85  C  344 

alleged  libel  in  opinion  given  by  one  officer 
as  to  another's  fitness  for  promotion,  88  C 
247,  91  C  430 

commission  of  officer  as  evidence  of  de  jure 
appointment,  91  C  430 

expert  opinion  as  to  proper  conduct  and  fit- 
ness of  officer  for  promotion,  91  C  430 

roster  of  company  as  evidence  of  official  mem- 
bership, 91  C  431 

right  of  American  Legion  to  take  from  income 
of  soldiers,  sailors  and  marines'  fund 
enough  to  pay  for  fair  cost  of  management 
of  fund,  97  C  605 

money  paid  under  World  War  Veterans  Act 
to  conservator  of  veteran  and  on  deposit  in 
insolvent  bank,  held  not  entitled  to  priority 
on  ground  that  title  was  in  the  United 
States,  115  C  326 

pension  money  not  exempt  from  attachment 
after  it  has  come  into  the  possession  of  the 
pensioner,   115   C  332 

award  of  sum  by  State  to  officer  of  national 
guard  injured  in  line  of  duty  not  discharge 
of  cause  of  action  against  doctor  for  mal- 
practice, 115  C  563 

veteran's  will  left  monthly  instalments  of  in- 
surance due  him  to  sister  and  aunt,  and 
residue  to  aunt ;  after  death  of  sister  and 
aunt  commuted  value  of  instalments  still 
unpaid  were  paid  to  his  administrator ;  held 
that  while  act  provides  that  in  such  contin- 
gency fund  is  to  be  paid  to  administrator, 
it  does  not  state  how  it  should  then  be  dis- 
posed of,  116  C  266 

that  this  was  left  to  be  determined  by  law 

of  domicil,  116  C  266 

that  there  is  no  ground  in  statute  or  rea- 
son restricting  disposition  to  laws  govern- 
ing intestacy,  116  C  266 

that  funds  coming  to  administrator  as  re- 
sult of  death  of  sister  passed  to  aunt  as  re- 
siduary legatee  under  will,  116  C  266 

that  those   resulting   from   death   of   aunt 

passed  to  her  estate,  and  fact  that  she  was 
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beneficiary  named  to   receive  them  in   first      where   soldier   entitled   under   War   Risk   In- 


instance  did  not  change  result,  116  C  266 
— if  in  will  he  gave  residue  to  one  of  rela- 
tives named  for  monthly  apportionment,  re- 
mainders on   death   of  beneficiaries  pass  to 
her  estate,   116  C  266 


surance  Act  in  his  will  apportioned  month- 
ly insurance  payments  to  relatives  and  they 
died,  money  passes  in  accordance  with  state 
law  for  settlement  of  estates,  116  C  266 


MILK 


licensing  of  milk  dealers,  67  C  541,  72  C  604 

complaint  charging  unlicensed  sale  of  milk 
insufficient,  as  it  did  not  show  duty  to  ob- 
tain license,  73  C  407 

act  of  1919  licensing  milk  dealers,  not  based 
on  public  health  but  to  protect  financial 
position  of  a  class,  void,  94  C  639 

license  may  be  required  of  vendors  of  milk, 
but  fee  must  be  proportionate  to  cost  of 
supervision,  100  C  101 

when  ordinance  forbade  sale  of  milk  after 
January  1,  1929,  except  under  certain  con- 
ditions, mandamus  will  not  compel  issuance 
of  license  in  December,  1928,  for  year  1929, 
to  one  not  complying  therewith,  109  C  249 

especially  on  hearing  to  quash  on  January 

11,  1929,  109  C  249 

power  of  Legislature  to  regulate  production, 
marketing  and  sale,  by  itself  or  by  delega- 
tion of  authority,  111  C  433 

if   Legislature    has    covered    whole    field, 

ordinance  of  city  is  void,  and  prior  charter 
provisions  are  repealed,  111   C  433 
-statutes  considered  and  held  to  have  pre- 


empted whole  field,  111  C  433 

legality  of  assessment  of  members  by  Con- 
necticut milk  producers  association  to  cre- 
ate fund  for  financing  of  processed  milk, 
122  C  482 

within  purpose  of  association  to  manage 

marketing  of  and  payment  for  milk  to  best 
advantage  of  all  members,   122  C  483 

that     purpose     would     include     providing 

market  for  milk  of  all  members,  though 
this  entailed  reasonable  sacrifices  of  indi- 
vidual advantages,  122  C  483 

its    arrangement    for    sale    of    "homeless" 

milk  within  purpose,  122  C  483 

no    distinction    between    this    arrangement 


and  one  formerly  existing  of  using  assess- 
ments to  pay  members  for  milk  delivered  to 
dealers  who  were  unable  to  pay,  in  which 
defendants  had  acquiesced,  122  C  483 
— assessments  in  question  within  statutory 
authority  to  exercise  all  powers  "necessary 
or  incidental"  to  carry  out  purposes,  122  C 
483 
-and  they  did   not   derogate   from   powers 


of  milk  control  board  to  fix  minimum  price, 
122  C  483 

— activities   not   open   to   attack   as   against 
public  policy,  122  C  483 


statutes  regulating  sale  of  milk,  to  remedy 
conditions  imperiling  milk  supply  and  in- 
dustry and  public,  valid;  also  adequate  pro- 
vision for  fixing  prices  by  milk  control 
board,   126  C  623 

Legislature,  in  creating  law  complete  in  itself 
and  designed  for  particular  purpose,  may 
expressly  authorize  administrative  agency 
to  fill  up  details  by  prescribing  rules  for 
operation  and  enforcement,   126  C  623 

but  it  is  necessary  that  statute  declare  leg- 
islative policy,  establish  primary  standards, 
or  lay  down  intelligible  principle  to  which 
agency  must  conform,  with  regard  to  pub- 
lic interest,  with  a  degree  of  certainty  and 
with  procedure  which,  by  appeal  or  other- 
wise, protects  public  and  private  interests, 
126  C  623 
-if    it   fails    to    prescribe   limits    of   power 


with   reasonable   certainty   or   if   limits   are 

too  broad,  its  attempt  to  delegate  is  nullity, 

126  C  624 
— review  of  cases  passing  on  validity  of  milk 

control  acts,  126  C  629-631 
— milk  control  act  and  1937  amendment  do 


not  prescribe  such  standards  or  principles, 
courses  of  procedure  and  rules  as  are  req- 
uisite to  justify  delegation  of  powers  at- 
tempted by  price  fixing  section  and  that 
section  is  unconstitutional,   126  C  624 

statute  concerning  regulation  and  equipment 
of  dairies  and  defining  natural  milk  shed  of 
Connecticut,  construed,  129  C  321 

dairies  located  in  New  York  adjacent  to 

Connecticut    line    which    can    supply    fresh 
milk  for  daily  use   in   Connecticut   held  to 
come  within  statutory  definition  of  natural 
milk  shed,  129  C  322 
-other   qualification    in   statute   held  to   be 


descriptive  merely,   129  C  322 

commissioner  by  inspecting  dairies  when  there 
was  no  shortage  or  emergency  in  effect 
found  they  were  in  milk  shed,  129  C  322 

while  commissioner's  discretion  cannot  be 

controlled  by  mandamus,  when  he  attaches 
illegal  conditions  to  its  exercise  he  may  be 
ordered  to  act  without  imposing  those  con- 
ditions,  129  C  322 

constitutionality  of  anti-dumping  statute  can- 
not be  raised  in  application  for  mandamus, 
129  C  328 
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MINES  AND  MINING 


agreement  granting  mining  rights  can  be  as- 
signed, 14  C  344 

then   assignee   only   can   bring   action   for 

specific  performance,  14  C  347 

tract  of  land  leased  together  with  privilege  of 
quarrying  stone ;  held  that  lessees  not  re- 
stricted in  use  of  demised  premises  to  quar- 
rying of  stone,  26  C  159 

but   lessees   bound   to   improve   quarry   in 

reasonable  manner  during  term  of  lease,  27 
C  617 

ore  rights,  when  severed  from  land  and  owned 
by  tenants  in  common,  are  real  estate,  and 
same  doctrine  applies  to  them,  41  C  112 

where  defendant  executed  bond  to  plaintiff  for 
conveyance  of  undivided  three-sevenths  of 
ore  rights,  but  could  not  convey  without 
concurrence  of  his  cotenants,  plaintiff  not 
bound  to  advance  his  money  and  receive 
deed  that  conveyed  only  imperfect  title,  42 
C  453 

use  of  income  of  mining  corporation ;  rein- 
vestment, 74  C  83 

right  in  and  title  to  minerals ;  lease  of  mine 
chattel  interest ;  taxation,  75  C  593 

reservation  of  right  to  mine ;  nature  of  right, 
77  C  173 

mining  property  is  not  a  tenement  under  stat- 
ute which  excuses  tenant  from  paying  rent 
when  property  is  destroyed,  92  C  519 


words  "quarry  face,"  as  used  in  agreement 
that  no  rock  should  be  taken  at  any  place 
where  quarry  face  will  show  on  avenue, 
meant  no  part  should  show,  115  C  70 

by    accepting     royalties,     lessors     waived 

right  to  damages  for  past  violations  but 
not  right  to  take  action  to  prevent  future 
ones,   115   C  70 

instruments  giving  only  right  to  mine  and 
remove  minerals  from  land  convey  no  title 
to  minerals  while  in  ground  and  create  no 
greater  interest  in  minerals  than  incorpo- 
real right  to  mine  with  title  in  minerals  af- 
ter removal,  121  C  43 

whether  in  given  case  deed  creates  fee  in 

minerals  under  surface  or  simply  incorpo- 
real hereditament  determined  by  intent  of 
parties  rather  than  from  deed,   121   C  43 

-quitclaim   deed  of  land,   "intent  and  pur- 


pose" being  to  convey  "all  the  rock  rights 
and  privileges,"  but  specifically  reserving  fee 
in  grantor,  held  not  to  give  grantee  fee  in 
minerals  but  merely  incumbrance,  121  C  43 

where  no  entry  has  been  taken  by  grantee  of 
mineral  rights  for  forty-five  years  and  oth- 
ers have  been  in  open  control  and  posses- 
sion for  more  than  fifteen  years,  finding  of 
abandonment  by  former  justified,  121  C  43 


MINIMUM  WAGE  ACT 


officer  of  corporation  whose  duties  are  exec- 
utive, hours  of  work  not  controlled,  com- 
pensation not  dependent  upon  measure  of 
time,  is  not  employee  within  the  provision 
requiring  employer  to  furnish  statement  of 
hours  and  wages,  129  C  338 

but  one  who,  though  nominally  an  officer,  per- 
forms duties  of  employee  as  generally  un- 
derstood is  within  purview  of  statute,  129  C 
338 

so  where  officer  of  corporation  also  per- 


formed services  at  store  for  which  she  re- 
ceived $20  weekly,  in  absence  of  finding  as 
to  what  part  of  salary  was  paid  her  as  of- 
ficer it  was  not  possible  to  render  declara- 
tory judgment  as  to  whether  she  was  amen- 
able to  statute,  129  C  338 
— if  court  looked  through  corporate  organi- 
zation of  plaintiff,  there  could  be  no  adju- 
dication of  duties  of  other  parties  to  report 
employee's  wages  in  this  action,  to  which 
they  are  not  parties,  129  C  339 


MINOR  COURT  ACT 

See  Municipal  Courts 


MINORS 

See  Adoption;  Guardian  and  Ward;  Infants;  Parent  and  Child 
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Misdemeanor 


MISDEMEANOR 

See  Criminal  Law  and  Procedure  §  21 

MISJOINDER 

See  Abatement,  Plea  in,  §  4;  Parties  §§  6,  9;  Pleading  §  9 

MISREPRESENTATION 

See  Fraud 


MISTAKE 

§     1.  In  General 

2.  Unjust  Enrichment 

3.  Particular  Cases 

See  also  Contracts  §  42 ;  Deeds  §   14 ;  Equity  §   1 ;  Payment  §  7 ; 
Reformation  of  Instruments  ;  Taxation  §  29 


§  1.  In  General 

in  written  contract,  mistake  may  be  shown  in 

equity  by  parol,  2  R  3 
character  of  relief  for  mistake  and  failure  of 

consideration,  3  C  597 
parol  evidence  admissible  to  show  mistake  in 

deed,  7  C  383 
equity   relieves   against   deed  or   written   con- 
tract founded  on  mistake  or  fraud,  8  C  122 
equity  does  not  relieve  from  mistake  due  to 

ignorance  of  law,  9  C  101 
the   point   misconceived    must   have   been   the 

cause  of  agreement,  11  C  143 
courts  of  law  may  correct  palpable  and  trivial 

mistakes,  20  C  494 
what  evidence  admissible  to  show  omission  by 

mistake,  23  C  540 
equity  will   refuse  relief  for  mistake  in  writ- 
ing, when,  23  C  543 
mistake  in   writing  may  be   shown  in  equity, 

by  parol,  though  it  be  a  mistake  of  law,  31 

C  529 
mistake    of    law    pure    and    simple    is    not    a 

ground  for  suit  in  equity,  62  C  429 
mistake   induced  by   plaintiff  not  ground   for 

relief,  72  C  164 
equity  will   relieve   against   mistakes   of  fact; 

mutuality   of   mistake ;   failure   to   read   in- 
strument,  72  C  633 
one   cannot   gain   by   mistake   of  law   or   fact 

entertained  by  loser  or  both,  87  C  293 
relief  afforded  for  mistake  of  law  that  creates 

equities,  87  C  293 
mutual  mistake  as  to  legal  rights  one  of  fact, 

87  C  293 
equity  may  relieve  where  default  is  result  of 

accident  or  mistake,  97  C  357 
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fraud,  accident  and  mistake  as  equitable  de- 
fenses, 106  C  436 

mere  forgetfulness  not  an  equitable  defense, 
106  C  436 

mistake  cannot  be  proved  under  general  de- 
nial to  action  on  written  contract,  108  C 
534 

though  cross-complaint  may  contain  defective 
allegations  of  fraud,  it  may  still  stand  as 
one  for  mistake,  109  C  292 

as  where  it  sets  up  mistake  on  one  side 

and  attempts  to  take  inequitable  advantage 
of  it  on  other,  109  C  292 

no  duty  to  assert  claim  of  mistake  prior  to 
tiling  of  cross-complaint  seeking  it,  109 
C  306 

equity  will  relieve  against  mistake  of  law 
when  facts  raise  independent  equity  in  fa- 
vor of  one  suffering  from  mistake,  115  C 
473 

courts  of  equity  have  inherent  power  to  re- 
open a  decree  based  on  mistake  of  fact ; 
not  for  mistake  of  law,  116  C  1 

obvious  reasons  of  public  policy  require  lim- 
itation of  recovery  of  taxes  because  of  mis- 
take in  the  assessment  made,  117  C  388 

power  of  court  of  equity  to  relieve  against  de- 
cree of  Probate  Court  admitting  will,  where 
there  was  fraud,  undue  influence  and  igno- 
rance of  defense,  117  C  565 

for    proper    remedy    in    such    case,    see 

Fraud 

relief  may  be  given  in  equity  against  mis- 
takes of  law,  123  C  242 

where  equity  relieves  against  mistake,  cases 
have  gone  no  further  than  to  grant  relief 
where  there  has  not  been  mere  error  of  law 


but  that  error  is  underlying  cause  of  mis- 
take of  fact,  123  C  365 

situations  where,  in  action  at  law  for  dam- 
ages, plaintiff  may  prove  that  contract  by 
mutual  mistake  does  not  really  represent 
intent  and  may  recover  upon  contract  actu- 
ally made  in  disregard  of  its  mistaken  form, 
126  C  573 

cannot  be  done  where  third  person  is  nec- 
essary party  to  adjudication  that  there  was 
such  mistake,  126  C  573 

§  2.  Unjust  Enrichment 

statute  providing  payment  to  one  who  is  eject- 
ed from  lands  who  believed  he  had  good 
title,  for  value  of  improvements  in  excess 
of  amount  due  for  use  and  occupation,  held 
valid  in  circuit  court,  48  C  577 

doctrine   of  unjust   enrichment  discussed. 

48  C  580 

little  distinction  between  mistakes  of  law  and 
of  fact;  real  question  is,  was  unjust  advan- 
tage gained,  64  C  28,  82  C  231,  87  C  293 

general  equitable  principles  as  to  compensa- 
tion by  landowner  to  one  who  has  made  im- 
provements in  good  faith  but  without  right, 
74  C  410 

one  cannot  enrich  himself  by  mistake  of  law 
or  facts  entertained  by  loser  or  by  both,  87 
C  293 

where  one  mortgage  is  released  and  another 
taken  in  renewal  in  ignorance  of  interven- 
ing rights,  equity  will  not  permit  latter  to 
have  priority,   101   C  614 

mistake   due   to   negligence  or   ignorance 

of  law  relieved  against  enrichment,   101    C 
614 
-but    plaintiff    required    to    refund    bonus 


Mistake  §  3 

— but  owner  is  entitled  to  set-off  of  rental 

value,  120  C  535 
— but  only  from  time  holding  of  occupant 

became   adverse,   120   C   536 
-and  any  increase  of  rental  value  due  to 


charged  for  renewal  of  mortgage,  101  C 
614 

unjust  enrichment  by  reason  of  innocent  mis- 
take without  negligence  as  basis  for  refor- 
mation of  instrument,  110  C  319 

P  committed  to  defendants'  institution  as  in- 
sane and  incompetent  and  later  discharged 
as  cured ;  later  she  built  house  on  defend- 
ants' land  and  took  back  lease  for  life ; 
held  defendants  not  unjustly  enriched,  113  C 
594 

right  of  one  who  believes  himself  owner  of 
land  to  recover  of  true  owner  value  of  im- 
provements and  expenditures  made  in  good 
faith,  has  root  in  equity ;  doctrine  of  un- 
just enrichment,  120  C  528 

right  to  compensation  ceases  when  occu- 
pant has  notice  of  title  of  true  owner,  120 
C  528 
-taxes  and  interest  recoverable,  but  where 


no  finding  as   to  when  plaintiff  had  notice 
of  defendant's  claim  of  title,  no  determina- 
tion of  amount  made,  120  C  528 
— insurance  premiums  not  recoverable,   120 
C  528 


improvements  made  by  occupant  to  be  dis- 
regarded, 120  C  536 
one  who  by  payment  to  third  person  has  dis- 
charged duty  of  another  under  mistaken  be- 
lief that  he  was  discharging  duty  of  his 
own,  is  entitled  to  restitution  from  the  one 
who  owed  duty,  unless  other  disclaims 
transaction,  123  C  576 

doctrine  of  unjust  enrichment  available  wheth- 
er payment  made  under  mistake  of  fact  or 
law,  123  C  576 

where  plaintiff  furnished  services  and  mate- 
rials on  property  at  A's  request  and  on  her 
credit  he  cannot  recover  from  owner  of  prop- 
erty though  latter  was  benefited;  no  mis- 
take or  unjust  enrichment,  126  C  712 

where  elements  necessary  to  give  rise  to  im- 
plied contract  lacking,  only  basis  for  recov- 
ery on  retrial  was  that  plaintiff,  mistakenly 
believing  it  was  acting  under  a  contract, 
performed  services  from  which  benefit  ac- 
crued to  defendant,   127  C  680 

where  person  built  on  wrong  lot  by  mistake 
he  might  have  claim  for  amount  by  which 
its  value  was  enhanced  against  owner  of 
tract  or  successor,  129  C  24 

§  3.  Particular  Cases 

equity  will  relieve  assignee  of  bond  for  deed, 
against  heirs  of  obligor,  for  mistake,  1  R 
405 

equity  may  open  foreclosure  where  redemption 
was  prevented  by  mistake  or  accident,  1  R 
469 

word  "pounds"  omitted  in  note;  declaration 
as  of  perfect  note,  2  R  247 

equity  will  treat  as  a  mortgage  a  deed  made 
absolute  by  mistake,  1  D  139 

equity  will  establish  deed  imperfectly  attest- 
ed through  mistake,  as  against  grantor;  not 
as  against  attaching  creditor  without  no- 
tice, 8  C  554 

voluntary  conveyance;  reservation  for  sup- 
port; mistake,  19  C  121 

deed  in  which  part  of  land  is  omitted;  result- 
ing trust  in  grantor,  21  C  591 

omission  by  mistake  of  parcels  of  land  in 
deed ;  court  may  decree  conveyance  of  land 
so  omitted ;  allegation  held  sufficient  to  sup- 
port decree,  50  C  159 

also  to  constitute  cross-complaint  for  af- 
firmative relief,  50  C  161 

no  vested  right  in  defense  which  would  have 
been  purely  technical  and  had  origin  in 
a  mistake,  51   C  520 

mistake  through  which  plaintiff  failed  to  re- 
ceive what  he  bought  and  paid  for  will  not 
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conclude  him,  though  it  related  to  legal  ef- 
fect and  operation  of  a  deed,  54  C  98 

receipt  in  full  given  for  part  of  legacy  under 
mistake  held  no  bar  to  recovery  of  whole 
of  legacy,  56  C  152 

failure  of  husband  to  join  wife  in  deed  to  hus- 
band is  a  mistake  of  a  statutory  requisite, 
to  be  remedied  where  justice  requires,  59 
C  117 

that  it  is  a  mistake  of  law,  or  that  hus- 
band did  not  offer  to  join,  nil  sig.,  59  C 
117 

payment  of  member's  dues  by  one  who 
thought  he  was  beneficiarv  not  recoverable, 
82  C  315 

equity  protects  one  who  by  mistake  gives  up 
interest  in  land  as  it  would  a  mortgagor ; 
not  necessary  to  prove  fraud,  87  C  293 

relief  where  indorsement  on  note  was  to  be 
"without  recourse"  but  is  absolute,  92  C 
590 

issuance  of  fire  insurance  policy  on  building 
excluded  by  one  of  its  terms  is  explainable 
only  on  basis  of  deception,  inadvertence  or 
mistake,  97  C  336 

where,  after  insured  informed  agent  that 

he  did  not  own  building,  policy  was  issued, 
there  is  foundation  for  relief,  97  C  340 

claim  of  unilateral  mistake  not  open  to  appel- 
lant in  this  court,  98  C  78 

but  claim  held  fruitless,  since  it  had  no 

foundation,  98  C  78 

verdict  properly  held  to  cover  all  indebt- 
edness, past  as  well  as  future,  since  issues 
had  been  found  for  plaintiff,  98  C  78 

a  mistake  not  common  to  both  parties  might 
be  ground  for  cancellation,  102  C  370 

mistake  in  inserting  provision  as  to  sole 

ownership  of  insured  automobile  in  policy 
because  of  failure  of  owner's  agent  to  dis- 
close purchase  under  conditional  bill  of 
sale,  102  C  370 

equity  may  relieve  where  mortgagor  fails  to 
pay  instalment  or  interest  on  time,  and 
mortgagee  exercises  option  to  accelerate 
due  date  of  debt,  106  C  436 

claimed  mistake  on  part  of  creditor  in  accept- 
ing accord  and  satisfaction  held  not  to  in- 
validate it,  108  C  469 

family  settlements  are  highly  favored  and  will 
not  be  disturbed  for  ordinary  mistakes,  114 
C  325 

such  settlement  upheld  where  it  concerned 

merely   division   of  rentals   among   heirs   of 
deceased   without    regard   to   legal   title   to 
properties,    114   C   325 
-so,  though  there  was  no  dispute  between 


proper  remedy  is  receivership  to  wind  up 

its  affairs,  115  C  473 

bank  failed  to  claim  deduction  for  taxes  on 
property  which  were  clearly  deductible  un- 
der statute ;  held  omission  not  mistake  of 
fact  but  due  to  inadvertence  or  forgetful- 
ness;  no  refund  allowable,   117  C  196 

mistake  of  fact  occurs  where  some  fact  which 
really  exists  is  unknown  or  some  fact  sup- 
posed to  exist  does  not,  117  C  199 

as  basis  for  refunding  taxes  is  misappre- 
hension arising  from  ignorance,  and  as  dis- 
tinguished from  inattention,   117   C  200 

if  property  owner  with  knowledge  of  facts 
voluntarily  pays  his  taxes  he  cannot  recover 
excess  beyond  that  legally  due,   117  C  388 

to  be  basis  for  refund  for  mistake  in  the 

assessment,  it  must  be  of  taxing  officers  and 
not  made  by  or  attributable  to  owner's  neg- 
lect,  117   C  388 

not  only  actual  knowledge  but  failure  to 

use  means  of  acquiring  it  by  owner,  consti- 
tutes such  negligence  as  precludes  recovery, 
117  C  388 

mistake   in   boundaries   of  land  to   which 


parties,  114  C  325 

T  incorporated  realty  company,  but  organiza- 
tion certificate  was  never  filed,  and  there- 
after conveyed  real  estate  to  it ;  held  T  not 
entitled  to  reconveyance  on  ground  of  mis- 
take of  law,  115  C  473 
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owner  contributed  by  defects  in  lists  filed 
and  negligence  in  not  investigating  valua- 
tion placed  on  lot,  not  basis  for  recovery, 
117  C  388 

whether  person  will  be  barred  of  remedy  in 
equity  because  of  mistake  depends  largely 
upon  circumstances  of  particular  case,  123 
C  232 

failure  of  title  company  to   discover  lien 

of  record  held  insufficient,  123  C  232 

claimant's  mere  ignorance  of  law  de  presenta- 
tion of  claims  within  time  limited  not 
ground  for  granting  him  extension  under 
statute,  123  C  360 

correction  by  assessors  or  board  of  relief  of 
assessment  list  in  whiqh  any  omission  or 
mistake  has  been  made,  under  validating 
act,  123  C  547 

if  mortgagor  is  prevented  by  accident,  mistake 
or  fraud,  from  fulfilling  condition  of  mort- 
gage, foreclosure  cannot  be  had,  124  C 
320 

where  deed,  meaningless  as  written,  became 
perfectly  clear  when  applied  to  layout,  court 
held  justified  in  treating  error  as  a  clerical 
one,  124  C  389 

where  lapsed  instead  of  new  life  insurance 
policy  was  assigned  because  of  mistake  of 
company,  equity  will  give  effect  to  trans- 
action as  equitable  assignment,   125   C  581 

that  agreement  based  on  mistaken  assumption 
that  under  a  will  income  would  accumulate 
instead  of  being  intestate  will  not  prevent 
its  being  given  effect  in  action  for  declara- 
tory judgment,  127  C  221 

no  mistake  in  assignment  of  mortgage  and 
note  to  justify  setting  it  aside,  128  C  131 


Monopolies 


award  by  stipulation  in  which  parties  agreed 
that  payment  should  be  in  full  and  final 
settlement  was  subject  to  modification  for 
mistake  though  it  constituted  a  release  in 
full,  128  C  574 

so    where    agreement    recited    injury    to 

wrist  and  later  plaintiff  found  she  had  also 
sustained  injury  to  head,  award  was  modi- 
fied, 128  C  574 


fraud,  accident  and  mistake  concerning  law 
day  might  be  ground  for  independent  ac- 
tion in  equity  for  relief  after  title  has  be- 
come absolute,  128  C  700 

where  A  was  deeded  vacant  lot,  parties  be- 
lieving deed  conveyed  him  adjacent  lot  with 
house  on  it,  and  gave  back  mortgage,  there 
was  clear  case  of  mutual  mistake  and  he 
was  entitled  to  cancellation  and  money  back, 
129  C  20 


MISTRIAL 

See  Trial  §§  2,  3 

MITTIMUS 


service  of  process  in  federal  courts,  5  D  193 

alternative  decree ;  committal  should  be  only 
on  mittimus  setting  forth  noncompliance 
with  court's  order,  32  C  2 

may  be  issued  by  clerk  of  Superior  Court  aft- 
er close  of  term,  without  special  order  for 
commitment,   36   C   251 

bond    given    after    such    mittimus    is   not 

void  for  duress,  36  C  251 

not  the  practice  of  Superior  Court  to  order 
commitment  in  each  particular  case;  gen- 
eral continuing  order  acted  on  by  clerk, 
sufficient,  36  C  251 

not  necessarily  void  because  erroneous  in 
part,  37  C  355 

under  statute,  mittimus,  if  signed  by  disquali- 
fied justice  of  the  peace,  is  void,  as  he  is 
not  a  "proper  magistrate,"  the  act  being  a 
judicial  one  and  presupposing  a  finding,  60 
C  426 

but  if  valid  on  its   face  would  probably 

protect  officer,  60  C  426 

under  statute,  the  finding  preceding  the  issue* 
of  a  mittimus  is  a  judicial  finding,  60  C 
431 


execution  on  the  body  is  itself  a  mittimus  un- 
der statute,  60  C  431 

and  the  mittimus  is  the  culmination  of  a 

judicial  finding,  60  C  431 

a  commitment  under  statute,  presupposes  an 
appropriate  judicial  finding,  60  C  431 

all  persons  participating  in  proceedings  under 
void  mittimus  liable  to  action,  64  C  319 

nature;  issuance  of  mittimus  by  justice,  after 
adjournment  of  court,  67  C  359 

during  period  antecedent  to  an  appeal,  the 
question  of  issuing  a  mittimus  rests  in  the 
discretion  of  the  court,  84  C  566 

state's  attorney  may  compel  by  mandamus  is- 
suance of  mittimus  by  justice  of  peace, 
102  C  22 

attempt  to  suspend  sentence  by  justice  of 
peace  is   nullity,   115   C  600 

judgment  not  affected  by  it  and  mitti- 
mus might  properly  issue  eleven  days  there- 
after, 115  C  600 

issuance  of  mittimus  is  ministerial,  not  ju- 
dicial, act,  115  C  600 


MONEY  PAID  BY  MISTAKE 

See  Contracts  §  42 ;  Mistake  ;  Payment  §  7 ;  Taxation  §  29 

MONOPOLIES 

See  also  Public  Policy 


railroad  company  incorporated  for  public  pur- 
poses is  not  a  monopoly ;  nor  is  a  toll  bridge 
company,  17  C  55 

such   incorporation   is   a  contract   not   to 

be  impaired,   17  C  55 

legislative  grant  amounting  to  monopoly  is 
void,  25  C  38 

exclusive  right  to  company  to  use  pub- 
lic streets  for  gas  pipes,  25  C  36 

act  providing  for  exclusive  sale  of  liquors  by 
towns  not  invalid  as  giving  monopoly,  25 
C  278 

[Conn  Dig] — 88 


a  contract  between  railroads  to  discontinue 
part  of  service  under  plan  to  secure  advan- 
tage over  steamboat  line,  held  void,  29  C 
539 

mandamus  proper  to  compel   railroad   to 

run  passenger  trains  to  original  terminus, 
29  C  539 

courts  should  preserve  contract  inviolate  even 
if  a  monopoly  is  thereby  upheld;  contract 
related  to  exclusive  use  of  streets  for  wa- 
ter pipes  upheld,  55  C  1 

municipal   ordinance  requiring  permit  of  one 
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collecting  garbage  did  not  create  monopoly 
by  which  common  rights  of  citizenship  were 
infringed,  68  C  102 

exclusive  privileges  in  violation  of  Connecti- 
cut Constitution  not  given  by  statute  au- 
thorizing railroad  owning  more  than  three- 
fourths  of  capital  stock  of  another  railroad 
to   condemn    outstanding   stock,    77    C    41/ 

monopolies  of  things  of  common  use  and  need 
are    contrary    to    public    policy ;    are    espe- 


cially intolerable  where  they  concern  the 
capacity  to  labor,  86  C  652 

findings  refute  claim  that  contract  between 
companies  de  making  of  copper  bands  for 
projectiles  was  in  restraint  of  trade,  94  C 
323 

statute  de  jitney  monopoly  held  valid;  crea- 
tion of  monopoly  by  one  or  more  applicants 
for  a  route,  97  C  454 


See  Actions 


MOOT  QUESTIONS 

1 :  Appeal  to  the  Supreme  Court  §§  45,  54 


MORTGAGES 

1.  In  General 

2.  What  Constitutes;  Distinguished  from  Other  Transactions 
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Conveyance  of  Equity  of  Redemption  to  Mortgagee :  Merger 


16.  Assignment  of  Mortgage  and  Note 

17.  Payment  or  Performance  of  Condition;  Release;  Satisfaction  and 

Discharge 
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Foreclosure 

In  General 
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Marshalling  of  Securities;  Apportionment 
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36. 
37. 
38. 


-In  General 

-What  Constitutes 

-Validity ;  Retention  of  Possession 


See  also  Cloud  on  Title  ;  Estoppel  §  3 ;  Land  Records  ;  Liens  ;  Rail- 
roads §  10;  Reformation  of  Instruments  §  2;  Trusts 


§  1.  In  General 

lien  is  not  affected  by  changing  original  se- 
curity,  1   R  500 

is  an  incident  only  to  the  debt,  4  C  237 

mav  be  considered  as  a  lien  or  pledge,  4  C 
421 

foreclosure  after  publication  of  will,  converts 
mortgage  into  real  estate,  5  C  532 

but  only  if  all  having  right  to  redeem,  are 

parties,  5  C  532 

is  not  an  "assignment"  or  "conveyance"  -with- 
in insolvent  law  of  1828,  10  C  280 

as  security  for  indorsements,  covers  renewal 
notes,  14  C  334,  472,  31  C  83 

contra,  3  C  146 

covenants  in  mortgage  deed  operate  as  an 
estoppel,  14  C  472 

deed  of  greater  interest  than  mortgagor  has, 
conveys  his  interest,  16  C  517 

husband  and  wife,  tenants  in  common,  mort- 
gaged property ;  mortgagee  assigned  mort- 
gage and  wife  assigned  equity  to  A ;  B,  a 
levying  creditor,  took  husband's  interest  on 
execution  and  paid  mortage  debt ;  equities, 
29  C  127 

acceptance  of  mortgage  implied  from  release 

to  stranger  for  a  valuable  consideration,  44 

C  528 
where  releasor  sold  note  knowing  it  was 

paid,  held  a  fraud  on  mortgagor,  44  C  528 
mortgage    defined,   and    applied    to   particular 

deed  in  trust,  49  C  318 

construction  and  effect  of  mortgage  of  realty 

is  governed  by  lex  loci,  51  C  64 
applies  where  land  lay  in  New  York,  but 

by   change  of   state   line   was   brought   into 

Connecticut,  51   C  64 
our   remedy   by   strict   foreclosure   is   not 

adapted  to  realty  in  New  York,  51  C  64 
-equity  will  devise  a  method,  however,  to 


secure  the  lien,  51  C  64 
in  New  York  a  mortgage  creates  a  mere  chose 

in  action,  a  pledge  or  security  for  the  debt, 

51  C  64 
our  law  conveys  the  title,  and' leaves  only 

an  equitable  title  to  redeem,  51  C  64 

mortgage  to  secure  advancements  to  company 
up  to  certain  sum;  agreement  for  further 
advancements  under  mortgage  and  to  re- 
ceive goods  in  payment ;  held  that  the  agree- 
ment was  subject  to  change  or  amendment 
by  parol,  56  C  26 

fact  that  company  vote  is   necessary   for 

the  validity  of  mortgage  does  not  affect,  56 
C  26 


— such  an   agreement  and  further  advance- 
ment does  not  endanger  right  to  foreclose 
for  entire  debt,  56  C  26 
-mortgagee  not  bound  to  apply  goods  re- 


ceived to  reduction  of  mortgage  debt,  but 
may  apply  it  on  last  advancements,  56  C  26 

equity  of  redemption  is  subject  to  dower  right, 
56  C  572 

dower,  how  set  out,  56  C  572 

nature  of  and  interests  thereunder,  in  gener- 
al, 72  C  466 

one  who  takes  title  without  examining  land 
records  cannot  claim  betterments  against 
prior  mortgagee,  74  C  405 

equities  between  one  holding  under  foreclo- 
sure of  mortgage  and  one  under  foreclosure 
of  subsequent  tax  lien,  74  C  680 

mortgage  given  to  secure  indorser  extends  to 
renewal  notes,  81  C  351 

note  and  mortgage  given  as  security  are  per- 
sonal property,  81  C  421,  85  C  490 

one  who  pays  a  mortgage  as  part  of  the  con- 
sideration in  purchase  of  invalid  but  sup- 
posedly good  title  is  subrogated  to  rights 
of  the  mortgagee,  81  C  547 

acceptance  of  mortgage  does  not  prevent  ac- 
tion on  debt,  81  C  711 

mortgage  of  a  mill  property  and  its  appurte- 
nances carries  with  it  the  water  rights,  82 
C  95 

the  mortgaging  and  foreclosing  of  a  share  of 
an  estate  does  not  justify  administrator  in 
refusing  to  pay  over  the  share  to  distributee, 
82  C  308 

mortgage  of  one  heir's  interest  before  distri- 
bution; subsequent  sale,  84  C  208 

the  devise  of  a  mortgage  is  a  devise  of  per- 
sonal  property,   85    C  490 

a  devisee  who  takes  under  a  specific  devise 
is  entitled  to  immediate  possession,  85  C  567 

may  also  maintain  action  to  rescind  deed 

of  testator  induced  by  undue  influence,  and 
to  release  mortgage  of  such  grantee,  85  C 
567 

one  who  through  mistake  gives  up  his  title  to 
land,  still  has  an  interest  that  equity  will 
protect  as  it  would  a  mortgage,  87  C  293 

tenant  who  deposits  money  to  secure  the  ful- 
fillment of  certain  covenants  is  in  the  posi- 
tion of  a  mortgagee.  87  C  400 

outstanding  mortgage  is  not  a  breach  of  con- 
dition in  fire  insurance  policy,  89  C  175 

promise  to  convey  by  good  and  sufficient  war- 
ranty deed  is  not  fulfilled  if  land  is  subject 
to  a  mortgage,  92  C  180 
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unconscionable  advantage  by  mortgagee, 
through  breach  of  oral  promise,  may  cause 
equity  to  relieve  after  law  day,  92  C  416 

proper  relief  where  deed  absolute  in  form  is 
a  mortgage  but  land  is  in  hands  of  innocent 
holder,  94  C  116 

power  given  to  trustee  to  "charge"  real  es- 
tate may  or  may  not  include  mortgage,  95 
C  102 

distinction    between    power    to    mortgage 

and  power  to  sell,  95  C  109 

special  deposit  in  a  bank;  rights  of  trustee 
in  bankruptcy  and  mortgagee  to  fund,  97 
C  303 

action  lies  against  indorser  of  mortgage  note 
after  deficiency  judgment  in  foreclosure 
against  maker  where  judgment  is  not  sat- 
isfied, 100  C  708 

even  though  indorser  was  a  party  to  fore- 
closure where  no  judgment  taken  against 
him,  100  C  708 

real-estate  contract  must  state  duration  of 
purchase-money   mortgage,   101    C    166,   219 

• otherwise   too    uncertain   to   be   enforced, 

101  C  166,  219 
-this  defect  not  cured  by  statute,  101  C  166 


debt  secured  by  mortgage  is  payable  from  the 
estate  of  the  mortgagor  as  ante  mortem 
claim,  102  C  318 

rights  under  mortgage  governed  by  law  of 
State  where  land  lies,  103  C  503 

mortgage  and  note  are  separate  instruments ; 
provisions  in  mortgage  not  to  be  construed 
into  note,  104  C  696 

if  note  includes  promise  to  pay  taxes,  it  is 
nonnegotiable ;  but  similar  provision  in 
mortgage  does  not  affect  note,  104  C  696 

distinction  between  legal  and  equitable  theo- 
ries of  a  mortgage,  106  C  436 

whole  indebtedness  becomes  due  under  accel- 
eration clause  contained  in  mortgage  but  not 
in  note,  106  C  683 

whether  given  in  payment  of  debt  so  as  to 
preclude  mechanic's  lien  is  question  of  in- 
tention for  determination  of  trial  court,  110 
C  670 

effect   of   giving    mortgage    as    additional 

security  or  in  attempted  substitution  for 
lien,  110  C  677 

conclusion  that  bankrupt  was  solvent  when 
he  made  mortgage  upheld,   112  C  643 

duty  of  executor  to  pay  debts  secured  by  mort- 
gage on  land  devised,  113  C  62 

right  of  life  tenant  who  pays  mortgage  upon 
property,  113  C  73 

release  clause  in  mortgage  as  covenant  run- 
ning with  land,   114  C  472 

weight  of  authority  is  that  rights  of  mort- 
gagee will  not  prevail  over  those  of  con- 
ditional vendor  of  personal  property  easily 
detachable  from  property,  115  C  187 

trustee's  duties  under  mortgage  securing  many 
small  noteholders  were  active  until  default 
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and  consummation  of  foreclosure ;  duty  not 
terminated  then;  trustee  bound  to  use  care 
and  diligence  in  protecting  their  interests, 
116  C  320 

— and  if  upon  foreclosure  trustee  had  stood 
by  and   permitted   property   to  be   sold  for 
fraction   of   value   it   would   be   exposed   to 
charge  of  wilful  default,  116  C  320 
-after  bidding  in  property  same  considera- 


tions dictate  that  trustee  hold  and  manage 
property  until  it  can  be  sold  without  sacri- 
fice; trust  continues  active,  116  C  320 

— ability  to  confer  these  rights  within  eq- 
uity power  of  court,  and  correctly  exercised 
by  refusal  to  grant  prayer  for  sale  and  dis- 
tribution forthwith,   116  C  320 

— right  and  duty  subject  to  termination  at 
instance  of  trustee  or  noteholders  when  con- 
ditions warrant,   116  C  320 
-independent    resulting    trust    not    created, 


116  C  320 

reception  of  interest  in  advance  upon  a  note 
is  prima  facie  evidence  of  binding  contract 
to  forbear  and  delay  time  for  payment,  116 
C  480 

and   recovery   cannot   be  had   during   pe- 
riod for  which  interest  has  been  paid,   116 
C  480 
-and  agreement  to  forbear  if  subsequent- 


ly made  would  bind  party  to  do  nothing 
further  than  he  was  already  bound  to  do, 
116  C  480 

action  for  alleged  breach  of  agreement  by  de- 
fendant respecting  a  mortgage  loan  and  for 
assumption  of  management  of  property,  etc. ; 
verdict  for  plaintiff  based  upon  misconcep- 
tion of  issues,  118  C  581 

damages  for  failure  of  mortgagee  to  advance 
money  are  only  such  as  can  fairly  be  found 
to  have  been  within  the  contemplation  of 
the  parties,  118  C  585   s 

where  mortgage  secured  by  attorney  without 
actual  fraud  or  duress  to  secure  fees  for 
services  thereafter  rendered  is  held  invalid, 
he  may  nevertheless  recover  on  quantum 
meruit  reasonable  value  of  his  services,  119 
C  251 

same  rule  would  apply  if  mortgage   was 

void  as  against  public  policy,  119  C  257 

rights  of  cotenants  where  one  redeems  prem- 
ises after  foreclosure  and  other  does  not 
contribute,   122  C  406 

under  covenant  of  warranty,  breach  occurs 
only  when  grantee  has  been  actually  or  con- 
structively evicted,  123  C  117 

but  there  is  eviction  where  prior  mort- 
gage has  been  foreclosed  and  judgment  ob- 
tained under  which  mortgagee  takes  pos- 
session,  123  C  117 

one  who  has  notice  of  actual  rights  not  of  rec- 
ord is  nevertheless  bound  to  recognize  them, 
123  C  240 
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trustee  of  mortgage  securing  release  of  notes 
may  be  entitled  to  charge  compensation  be- 
yond that  allowed  by  terms  of  mortgage  for 
extraordinary  service,   123  C  248 

as  where  mortgage  provided  for  sale  aft- 
er  foreclosure   but    that  sale   could   not  be 
made  without  sacrificing  large  part  of  val- 
ue of  property,   123  C  248 
-only  proper   way   to  terminate  trust  was 


by  sale  of  property  and  individual  notehold- 
ers not  entitled  to  have  proportionate  in- 
terest in  real  estate  conveyed  to  them,  123 
C  248 

mortgage  to  trustee  to  secure  bonds  to  be 
sold  to  the  public,  if  drawn  by  trustee  is  to 
be  construed  most  strongly  against  it,  123 
C  591 

primary  duty  of  trustee   in   such   case   is 

to  protect  bondholders,  123  C  591 
-to  permit  its  own  interest  or  that  of  its 


officers  and  stockholders  to  influence  its 
judgment  would  constitute  a  breach  of  duty, 
123  C  591 

Where  defendant  would  not  release  second 
mortgage  unless  interest  were  paid  in 
amount  plaintiff  thought  too  large,  honestly 
believing  she  was  entitled  to  this  amount, 
no  duress,  though  plaintiff  might  be  fore- 
closed by  first  mortgagee  unless  she  se- 
cured release,   124  C  92 

in  this  State  mortgagee  may  abandon  his 
right  of  security  under  the  mortgage,  125  C 
227 

dissenting  opinion  holds  that  abandon- 
ment only  applies  to  easements  and  incorpo- 
real hereditaments,  125  C  236 

trust  indenture  securing  debentures  which 
provided  that  if  company  issuing  them  cre- 
ated any  mortgage  or  lien  upon  its  prop- 
erty or  assets,  it  would,  in  instrument  cre- 
ating it,  secure  the  debentures,  held  not  to 
create  equitable  lien  upon  company's  prop- 
erty in  favor  of  debenture  holders,  125  C 
692 

statute  de  commissioners  determining  value  of 
security  for  creditor's  claim  is  not  applica- 
ble to  claim  against  solvent  estate ;  even  if 
it  were,  mortgage  made  by  decedent  where 
he  subsequently  conveyed  away  property 
would  not  fall  within  it  as  security  is  not 
"upon  any  property"  of  the  estate,  128  C  662 

mortgage  given  to  secure  existing  indebted- 
ness is  lien  only  to  amount  of  that  indebt- 
edness, 129  C  194 

court  correctly  refused  to  order  marshalling 
of  remedies  by  requiring  that  plaintiff  first 
resort  to  mortgage  before  proceeding 
against  trust,   129  C  213 

§  2.  What  Constitutes;  Distinguished  from 
Other  Transactions 

conveyance,  with  reconveyance  conditioned  to 
be  void  on  performance  of  contract,  held  to 
be   mortgage,  "6   C   339 


no  title  vests  on  breach  without  foreclo- 
sure, 6  C  339 

bond  to  reconvey  on  condition  is  not  a  mort- 
gage, 7  C  143 

estate  on  condition  as  mortgage,  14  C  93 

conveyance  treated  as  a  mortgage,  if  doubt- 
ful whether  mortgage  or  sale,  19  C  30 

parol  evidence  admissible  to  prove  existence 
of  debt  consistent  with,  19  C  30 

deed  conditioned  to  be  void  on  repayment  of 
loan  is  a  mortgage,  22  C  548 

absolute  deed  to  attorney  to  secure  fees,  held 
to  be ;  after  payment  grantor  entitled  to  re- 
conveyance, 26  C  213 

whether  parol  evidence  is  admissible  that  ab- 
solute deed  was  intended  as  mortgage, 
quaere,  30  C  27 

title  conditioned  for  life  support  of  mortgagee 
revests  on  fulfillment  without  reconveyance, 
30  C  425 

secret  trust ;  title  in  purchaser  for  another, 
to  secure  performance  of  contract,  held  to 
operate  as,  31   C  1 

absolute  deed  taken  as  security  only,  is  in  eq- 
uity a  mortgage,  35  C  359,  37  C  324 

absolute  deed  intended  as  mortgage ;  equity 
may  be  waived  or  abandoned,  36  C  177 

held  waived  by  conveyance  to  stranger  by 

grantee  at  grantor's  request,  36  C  177 
-vests  title  in  the  stranger,  and  title  does 


not  revest  on  payment  of  the  debt,  36  C  177 
purchase  of  land  by  husband;  deed  made  to 
wife ;  agreement  to  mortgage  back ;  held 
transaction  created  an  equitable  mortgage  in 
favor  of  vendor,  which  the  court  could  es- 
tablish, 50  C  104 

though   wife   did   not   sign    agreement   or 

know   of  it  when  she  accepted  deed,   50   C 
104 
on   notice   wife   was   bound   to   surrender 


property  or  execute  mortgage,  as  mortgage 
was  a  material  part  of  the  consideration,  50 
C  104 

quitclaim  of  mortgaged  property  to  mortga- 
gee ;  agreement  to  reconvey  within  certain 
time  upon  payment  of  debt ;  transaction  held 
not  a  new  mortgage,   50   C  267 

• could    not    be   enforced    specifically   after 

time  had  expired,  50  C  267 

deed  absolute  on  its  face  with  separate  de- 
feasance is  a  mortgage,   51   C  446 

but  if  defeasance  is  unrecorded,  mort- 
gage is  not  valid  against  attaching  creditor 
of  grantor,  51  C  446 

not  a  question  of  fraud,  due  diligence,  or 


creditor  being  misled,   51    C  446 
-same  rule  applies  when  defeasance  is  not 


such  in  form,  but  is  an  agreement  to  re- 
convey, 51  C  446 

deed  absolute  will  be  treated,  inter  partes, 
as  a  mortgage,   when,   51   C  544 

transaction  held  not  to  be  a  mortgage  but 

a  sale  with  option  to  repurchase,  51  C  544 
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deed  of  release  and  bond  for  reconveyance  on 
condition  of  payment  of  price  with  interest, 
held  to  constitute,  55  C  149 

and   the   payment   of   whole   or   any   part 

optional  with  grantor,  55  C   149 

and  clause  in  such  bond  requiring  grantor 

to  pay  note  of  grantee  as  part  payment,  held 
also  optional,  55  C   149 

any  contract  for  security  of  debt  by  a  convey- 
ance of  real  estate  is  a  mortgage,  59  C  170 

agreement  held  to  be  a  mortgage  and  not  a 
contract  of  sale,   59  C   170 

"once  a  mortgage  always  a  mortgage" ;  cri- 
terion of,  59  C  170 

quitclaim  by  mortagee  to  A;  relation  as  mort- 
gagee and  mortgagor  held  upon  the  facts 
to  continue,  59  C  170 

special   agreement   accompanying   deed  to 

account  for  excess  if  the  land  was  sold,  held 
not  a  power  of  sale,  59  C  170 
-such   agreement    no   defense    in   favor    of 


purchaser,   against  bill   to   redeem  in  favor 

of  original  mortgagee,  59  C  170 
a  deed  conditioned  to  support  and  to  be  void 

on  performance,  is  a  mortgage,  60  C  24 
difficulty     of     ascertaining     valuation     of 

money   obligation,   held  no   legal   objection, 

60  C  24 
-entry  by  mortgagee  for  breach  of  condi- 


tion is  not  essential,  60  C  24 
a  judgment  lien  is  a  statutory  mortgage,  60  C 

343 
agreement    to    assume    mortgage    treated    as 

mortgage,  72  C  714 
real  effect  and  intention  of  parties  determines 

whether   instrument  is  mortgage,   74   C  252 
absolute  deed,  given  as  security,  construed  as 

mortgage,  74  C  252,  79  C  340,  85  C  40,  89 

C  178,  93  C  61 
instruments     of    conveyance    and    defeasance 

construed  together,  74  C  252 
equity   gives   effect   to   the   obvious   intent   of 

the  parties,  82  C  148 
deed  absolute  in  form  but  recorded  without  a 

secret   defeasance    which    made    it   a   mort- 
gage, is  invalid  as  against  a  creditor,  85  C 

40,  89  C  439 

once  a  mortgage,  always  a  mortgage,  85  C  48 
conveyance  absolute  on  its  face  given  in  secu- 
rity for  a  debt  is  a  mortgage,  91   C  571 
deed,  absolute  on  face,  given   as  security,  to 
be  regarded  as  mortgage,  93  C  61,  96  C  212, 
97  C  196 

warranty  deed  accompanied  by  agreement 
that  grantee  have  possession,  collect  rents 
and  pay  expenses  and  have  right  to  sell 
proceeds  to  go  to  satisfy  note  of  grantors, 
excess  to  be  paid  them,  is  a  mortgage,  100 
C  686 

grantor    entitled    to    reconveyance    upon 

fulfillment  of  condition,  100  C  686 

absolute  deed  and  agreement  construed  to  cre- 
ate mortgage,  109  C  525 
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parol  evidence  admissible  to  convert  absolute 
deed  given  to  secure  loan  into  a  mortgage, 
109  C  525 

whether  quitclaim  deed  was  given  in  payment 
or  as  security  depends  on  surrounding 
facts,  111  C  267 

basis  of  doctrine  which  permits  absolute  deed 
to  be  shown  a  mortgage  by  extrinsic  evi- 
dence, 113  C  475 

conveyance  of  land  held  to  be  in  effect  a  mort- 
gage and  not  an  absolute  sale,  114  C  272 

fact   that   portion   of   land   was   sold   and 

money  paid  to  grantee  is  significant,  114  C 
281 
-also    fact    of    payments     of    interest     to 


grantee,  114  C  281 

where  note  and  mortgage  were  without  con- 
sideration but  given  on  mutual  understand- 
ing that  they  were  simply  to  secure  payee 
and  were  not  to  be  enforced,  action  does  not 
lie  on  them,   120  C   187 

meaning  of  word  "mortgage"  as  used  in  stat- 
utes,  120  C  670 

deeds  given  merely  as  security  would  be  treat- 
ed as  mortgages,   122  C  26 

upon  satisfaction  of  obligation  secured  de- 
fendants would  be  entitled  to  reconveyance 
of  land,  122  C  27 

§  3.  Requisites  and  Validity 

§  4.  In  General 

if  inequitable   or  suspicious,   is   still   good   for 

the  sum  equitably  due,  10  C  50 
aliter,   if  excess  was  included  to  defraud 

creditors,  10  C  50 
mortgage  to  three  indorsers  as  security  is  not 

on  its  face  a  trust,  10  C  280 
nor  void  as  fraudulent  conveyance,   10  C 

280 
mortgage  deed  recorded  after  death  of  mort- 
gagor valid,  11   C  174 
mortgage  purporting  to  be  for  absolute  debt, 

held  void  as  to  creditors,  13  C  376 
mortage  to  secure  debt  barred  by  statute,  held 

good    as    against   subsequent    incumbrances, 

18  C  257 

must  be  made  to  secure  payment  of  a  debt, 

19  C  34 

mortgage  purporting  to  secure  absolute  debt ; 
in  fact  for  note  in  return  for  loan  of  notes ; 
held  not  invalid,  19  C  460 

mortgage  not  recorded  in  a  reasonable  time 
is  inoperative  against  prior  attachment,  40 
C  214 

petition  to  correct  error  in  description  does 
not  affect  an  attaching  creditor,  41  C  68 

creditor  having  amount  of  incumbrance  al- 
lowed in  appraisal,  is  estopped  to  set  up  in- 
validity of  mortgage,  46  C  9 

mortgage  not  delivered,  intended  as  collateral 
security  for  contingent  indorsements,  is  of 
no  effect  against  subsequent  incumbrancers, 
48  C  509 


as  between  mortgagee  and  subsequent  in- 
cumbrancer, such  mortgage  is  no  security 
for  debt  of  a  different  nature,  48  C  509 

mortgagee  not  obliged  to  go  beyond  record 
title,  50  C  46 

not  charged  with  notice  of  another's  eq- 
uity which  does  not  appear  on  record,  50  C 
46 
-nor   obliged   to  inquire   as   to  possession, 


50  C  46 

loan  by  authorized  agent ;  principal  ignorant 
of  mortgage  released  it  on  false  statement 
that  debt  had  been  paid,  51   C  216 

such   action   treated   as  an   acceptance   of 

the  mortgage  and  a  recognition  of  its  va- 
lidity, 51  C  216 
mortgage  on  machinery  required  to  be  exe- 
cuted like  mortgages  of  real  estate,  held 
validated  by  act  validating  conveyances  of 
real  estate,  51  C  481 
wife  may  mortgage  real  estate  to  secure  debt 
of  husband,  though  wife  may  not  be  per- 
sonally liable  on  the  note,  54  C  2 

statutes  de  actions  against  married  women, 

do  not  prevent  such  mortgage,  54  C  4 
A  gave  B  note  secured  by  mortgage  as  col- 
lateral for  other  indebtedness ;  note  stated 
that  it  was  collateral  but  statement  omitted 
in  mortgage ;  held  omission  of  no  impor- 
tance, 61  C  25 

immaterial    that    the   note    was    given   as 

collateral ;    it   did   not   make   the   note   con- 
ditional  or   affect   obligation   of   obligor  to 
pay,  61  C  25 
mortgage  of  fee  by  grantor  of  land  under  re- 
served power,  69  C  531 
wife  married  before  1877  held  to  have  power 
to  mortgage  separate  estate  apart  from  hus- 
band, 72  C  714 
mortgage  of  undivided  interest  in  land,  74  C 

11 
to    refrain   from   recording   mortgage   to    im- 
prove  mortgagor's   credit  is   fraudulent,   74 
C  367 
effect  of  fraud ;  security  will  be  upheld  so  far 
as  to  protect  bona  fide  mortgagee,  76  C  389 
mortgage  given  to  secure  note  based  on   re- 
fraining  from   suing   for   past   services   and 
holding  oneself  in  readiness  to  work  for  one 
year  is  on  good  consideration,  79  C  709 
where  heir  of  A,  who  was  heir  of  B,  mort- 
gages his  interest  in  land  of  estate,  which  is 
distributed   from   B's   estate   only   after  A's 
death,  distribution  relates  back  to  A's  death, 
so  as  to  validate  the  mortgage  as  to  land 
set  off  to  A,  subject  to  charges  on  her  es- 
tate, 81  C  442 
original   deed   and   mortgage  back   treated   as 
one     transaction,     where     otherwise     latter 
would  be  void  as  made  by  incompetent,  82 
C  148 
policy  of  the  law  is   that  incumbrances   shall 
appear  of  record,  82  C  306 
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heir  may  mortgage  his  interest  in  intestate 
land;  can  be  divested  by  sale  for  debts  of 
the  estate,  84  C  208 

if   sold   for   distribution   amount    will   be 

held  as  fund  for  mortgagee,  84  C  208 

failure  of  mortgagee  to  record  a  mortgage, 
though  it  be  done  to  accommodate  mortga- 
gor without  intending  to  injure  anyone,  pre- 
vents mortgage  from  being  enforced  against 
creditors,  85  C  694 

such  failure  to  record  not  favored  by  eq- 
uity, 85  C  694 

an  unrecorded  mortgage  is  good  as  between 
parties  and  heirs  and  devisees  of  mortgagor, 
though  not  against  creditors,  85  C  695 

street  railway  mortgage;  where  to  be  record- 
ed and  effect  of  recording,  89  C  59 

agreement  for  a  "bonus"  not  necessarily  ille- 
gal, 93  C  146 

agreement  to  mortgage  property  to  be  ac- 
quired in  the  future,  valid  in  equity,  94  C 
35 

duly  executed  note  and  mortgage  are  pre- 
sumed to  be  valid,  95  C  102 

power  of  corporation  to  mortgage  includes 
power  to  pledge  its  own  bonds,  97  C  584 

equity  will  reinstate  original  mortgage  re- 
leased where  renewal  mortgage  is  taken  in 
ignorance  of  intervening  incumbrance,  101 
C  614 

but  only  for  amount  of  original  debt,  101 

C  614 

identity  of  mortgage  debt  not  changed  by 
change  in  interest  rate,   101   C  614 

nor  by  change  in  identity  of  noteholders, 

101  C  614 

real  party  in  interest  need  not  be  named  as 
mortgagee,   103  C  657 

duly  executed  note  and  mortgage  presumed 
valid  until  invalidity  established  by  defend- 
ant, 103  C  657 

where  mortgage  is  made  to  joint  mortgagees 

each  holds  benefit  apportioned  to  his  debt, 

103  C  658 
mortgage  may  be  invalid  as  to  one,  not  as 

to  others,  103  C  658 
mortgage    given    for    antecedent    debt    is    on 

good  consideration,  103  C  658,  117  C  267 

mortgage  by  one  accused  of  murder  to  attor- 
ney for  costs  and  charges  void  between  par- 
ties for  inequity  and  unfairness  in  trans- 
action, 107  C  229 

where  mortgage  is  given  to  secure  past  loans, 
mortgagee  is  not  bona  fide  purchaser  for 
value,  112  C  125 

invalidity  of  conveyance  to  grantee  destroys 
rights  of  his  mortgagee  who  gave  no  pres- 
ent consideration,   112  C   125 

inclusion  of  thousand  dollar  bonus  does  not 
make  note  and  mortgage  invalid  in  absence 
of  allegations  showing  it  unlawful  or 
against  public  policy,  112  C  439 
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classification  in  statute  against  usury  exempt- 
ing bona  fide  mortgages  of  real  property  of 
over  $500  not  unconstitutional.  113  C  91 

inclusion  of  bonus  and  commission  in  mort- 
gage  otherwise   within   exception   in   usury 
ute  will  not  destrov  its  bona  fides,  113  C 
91 

under  particular  circumstances  courts  will 

give  relief.  113  C  93 

Eat  5  - :  where  arr.oun:  actually  loaned  was 
c  -  90  held  usurious  and  no  recovery  allowed, 
113  C  569 

not  within  exception  to   statute  as   bona 

fide  mortgage  in  excess  of  $500.  113  C  569 
at  gave  no  right  to  mort- 
eaee,   attempt  to   create  one  is   illegal  and 
invalid.    114   C   272 

equity   will   scrutinize  with   great  care   mort- 
gage   given    to    attorney    by    ignorant    and 
, >.tened  client:  doubt  will  be  resolved  in 
:r  of  client,  119  C  -: 

exception  in  ratute  of  bona  fide  mort- 

gages over  $500  does  not  apply  in  action 
brought  on  the  note  alone,  120  C  661 

in   a    refinar;  '.d   that    Home    Owners' 

Loan  Corporation  took  first  mortgage 
imputed  knowledge  that  a  second  mortgage 
was  to  be  given  to  M,  and  the  latter  mort- 
eaee  was  not  invalid  against  public  policy, 

_    :  i :: 

g  bonus  in  order  to  secure  more  than 
amount  of  interest  allowed  in  usury  law 
does  not  of  itself  take  mortgage  out  of  ex- 
ception of  bona  fide  mortgages  in  that  law : 
what  constitutes  bona  fides  of  mortgage : 
when  relief  mar  be  granted  in  equitv.  128  C 
60 

§  5.  Nature    and    Amount    of    Incum- 
brance and  Property  Mortgaged 

when  void  as  to  creditors  for  failure  to  give 
proper  notice  as  to  incumbrance.   4   C   15$ 

invalid    against   third    person  ss    giving 

reasonable  notice  of  the  incumbrance.  5  C 
442.  6  C  57.  7  C  3S7.  9  C  2S6.  IS  C  257.  19 
C  30.  41  C  70 

what  is  such  reasonable  r  :  C  442.  6 

C  37,  7  C  387,  9  C  286.  IS  C  257.  19  C 
41  C  70 

condition  "for  any  and  all  notes  hereafter  in- 
dorsed," held  void,  6  C 

description  of  note,  omitting  word  "dollars." 
is  sufficient.  6  C  116 

constructive  notice  by  record  of  mortgage  lim- 
ited to  specific  incumbrance  recorded.  12 
C    195 

than  debt,  to  remain  until  debt 
4d  valid.  15  C  : 

valid,  though  note  for  absolute  sum  is  de- 
scribed as  a  penal  sum.  16  C  260 

"to  be  void  in  case  of  payment  of  $1600  on 
or  before   Tan.   1.   1S4,V   sufficient  alth 
there  is  no  note.  19  C  30 
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-al   description  of  notes,  when   sufficient, 
20  C  428 

debt  overestimated:  mortgage  is  still  good  for 
actual  debt  as  against  creditors,  20  C  428 

"of  all  other  lands  we  own  in  said  town 
erence    being   had   to    land    records,"    held 
void.  44  C  124 

deed  must  give  subsequent  creditor  definite  in- 
formation, both  as  to  debt,  and  property 
mortgaged.  44  C  124 

mortgage  of  specific  pieces,  conveys  only 
those  particularly  described.  44  C   124 

quaere,  as  to  sufficiency  of  such  descrip- 
tion in  absolute  deed.  44  C  124 

is  void  against  creditors  unless  describing 
debt  truly.  46  C  313 

also  as  against  bona  fide  purchaser  with- 
out notice.   46   C   313 
■so   a   contingent   obligation   described   as 


solute  debt.  46  C  313 
what  certainty  in  description  of  land  in  deed 
accessary,  49  C  282 

description  held  insufficient.  49  C  282 

such   insufficiency-  does   not   render   deed 


fraudulent.  49  C  -   _ 

note    described    as    "bearing    interest    at    six 
per   cent   per   annum" ;    he  Id  the   "per   an- 
num" meant  the  annual  pavment  of  inter- 
st,   54  C  24 

::  of  condition  in.  is  to  identify  note  or 
debt  secured  and  give  reasonable  notice  of 
nt  of  incumbrance.  54  C  27 

all  the  terms  of  the  note  are  not  essen- 
tial to  that  object  and  all  need  not  be  stat- 
ed. 54  C  23 

:'.  in.  of  purpose  of  application  of  money, 
is  of  no  legal  significance,  where  there  is  a 
precise  statement  of  amount  secured.  56  C 
26 

description  of  mortgage  note  held  sufficient. 
58  C  109 

on  foreclosure  of  mortgage*  made  under  reser- 
vation in  deed,  grantee  in  deed  cannot  ob- 
ject on  ground  that  mortgage  not  sufficient- 
ly definite.  69   C  532 

fraudulent  intent,  not  known  to  mortgagee, 
to  cover  up  propertv  bv  overstating  debt, 
74  C  198 

must  give  reasonable  notice  of  nature  and 
amount  of  incumbrance.  74  C  405.  S4  C 
329.  91  C  496 

stating  debt  to  be  all  cash  when  it  is  in  part 
due  bills  not  sufficient.  76  C  388 

if   mortgage   does    not   truly   state   nature   of 
the  incumbrances,  it  is  void  as  to  creditors. 
:  40 

unless  record  discloses  claim  with  reasonable 
certainty,  subsequent  incumbrances  will 
take  precedence.   91   C  496 

certaintv  of  description  of  land  requisite.  97 
C  S36 

using   extrinsic   evidence   to   eke   out   de- 

-iption.  97   C  536 


-describing  premises  as  the  "Tucker  lot," 


97  C  536 

— what  constitutes  sufficient  description  by 
reference,  97  C  538 
-rejecting  erroneous  part  of  description  as 


surplusage,  97  C  542 
where    mortgage    attempts   to    describe    three 
tracts   and   fails   as   to   one,   it   is   good   as 
to  the  others,  97  C  536 

condition  must  disclose  nature  of  obligation 
or    suggest    means    of    inquiry,    100    C    301 

mortgage  not  invalid  as  not  describing  debt 
truthfully  where  it  fails  to  mention  bonus 
and  commission  included  in  amount  of  debt 
stated,  101   C  668 

nor   because   sums   to   be   paid   at   stated 

times  were  anticipated  as  regards  subse- 
quent lienors,  101  C  669 

not  binding  on  subsequent  claimants  unless 
real  nature  of  transaction  and  extent  of  in- 
cumbrance disclosed  by  record,  103  C  657 

note  and  mortgage  of  $83,000  given  to  R 
agent  of  plaintiff,  and  by  him  assigned  to 
plaintiff  as  collateral  security  for  note  of 
G  amounting  to  $27,000  and  of  any  and  all 
other  obligations  of  G  to  plaintiff,  is  cer- 
tain and  valid  where  other  obligations 
amounted  to  more  than  $60,000,  103  C  658 

debt   secured   is   debt  of  $83,000,    103   C 

665 

mortgage  given  to  secure  certain  debt  evi- 
denced by  note  to  be  void  if  "said  note  or 
notes  for  the  same  amount  or  other  amounts 
in  renewal  thereof"  are  not  paid,  is  not  too 
uncertain,  103  C  732 

meaning  of  "renewal  notes,"  103  C  732 

indebtedness,  not  the  note,  is  the  real  thing 
secured  and  giving  of  renewal  notes  of  no 
consequence,  103  C  741 

condition  must  describe  debt  with  certainty, 
107   C  229 

mortgage  given  by  one  accused  of  murder 

to  his  attorneys  for  costs  and  charges  held 
too  vague  as  against  subsequent  incum- 
brances, 107  C  229 

reasonable  notice  of  real  state  of  incumbrance 
must  be  given  by  record,  110  C  4 

amount  of  debt  to  be  stated  or  data  by 

which  it  can  be  ascertained,  110  C  4 

if   to   secure   existing   or    future   liability 


foundation  therefor   must  appear,   110   C   4 

purpose  of  statute  declaring  void  note  and 
mortgage  in  which  sum  loaned  is  stated  to 
be  greater  than  amount  actually  loaned ; 
protection    of    other    creditors,    113    C    141 

rule  as  to  certainty  stated,  113  C  144 

mortgage  not  invalid  as  to  purchaser  or  cred- 
itor because  of  insufficient  statement  of  debt 
secured,  where  it  puts  interested  party  on 
inquiry  which  will  lead  to  discovery  of 
amount  and  nature,  113  C  476 
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record  need  give  notice  of  nature  of  incum- 
brance only  with  reasonable  certainty,  (dis.) 
127  C  206 


§  6. 


-Future  Advances;  Contingent  Lia- 


bilities 


in  absence  of  fraud  bond  to  secure  future  ad- 
vancements valid,  7  C  397 

mortgage  to  secure  future  liabilities  is  valid 
when,  8  C  215 

as  a  basis  of  credit  to  extent  of  note  is  valid 
when,  20  C  421 

for  future  indorsements  to  a  specified  amount, 
held  valid,  23  C  123 

for  past  and  future  indorsements;  what  cer- 
tainty is  required,  24  C  290 

for  future  advances  not  affected  by  subsequent 
mortgage  if  agreement  to  make  advances 
be  definite,  31   C  74 

though   liability   is   assumed   after  record 

of  later  mortgage,  31   C  74 

aliter,  if  advances  be  at  option  of  mort- 
gagee and  he  has  notice,  31   C  74 

though  later  mortgage  be  to  secure  ad- 
vances at  option,  31  C  74 

if  later  mortgage  is  made  before  advances 


under  prior  mortgage,  31  C  74 
-knowledge  of  the  later  mortgage  affects 


prior  mortgagee,  though  not  notified  of 
advances  under  later  mortgage,  31  C  74 

to  secure  absolute  notes  for  indorsements,  held 
valid  when,  31  C  385 

assignee  of  indorsed  notes  acquires  as- 
signor's rights,  31  C  385 

mortgage  to  secure  contingent  indorsements 
which  were  never  made,  48  C  509 

mortgage  to  secure  future  indorsements  does 
not  cover  liability  as  joint  maker,  48  C 
509 

mortgage  to  secure  future  advancement  up  to 
certain  sum ;  right  to  foreclose  held  not  af- 
fected by  subsequent  agreement  as  to  fur- 
ther advances,  56  C  26 

recital  in  deed  of  purpose  of  application  of 
money  is  of  no  legal  significance  where 
there  is  a  precise  statement  of  the  amount 
secured,  56  C  26 

mortgage  for  future  advances  not  disclosing 
any  agreement  to  make  them  or  limiting 
amount,  too  uncertain,  73  C  318 

mortgage  to  secure  money  loaned,  payable  in 
instalments  as  building  progresses,  is  valid 
for  payments  made  in  good  faith  to  con- 
tractor on  order  of  mortgagor,  provided 
mortgagee  had  no  knowledge  of  subcontrac- 
tor, 82  C  244 

deductions  made  by  mortgagee  with  knowl- 
edge of  mortgagor  are  payments  to  mort- 
gagor, and  mortgage  is  security  for  it,  82  C 
244 

mortgage  held  no  security  for  payments  to  a 
builder  before  they  are  due,  made  without 
knowledge  of  the  mortgagor,  82  C  244 
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there  is  no  consideration  for  a  note  given  in 
part  payment  for  the  construction  of  a 
building  if  the  work  is  abandoned,  82  C  244 

mortgage   securing  it  is  unenforcible,  82 

C  244 

a  mortgage  to  secure  future  advances  is  not 
invalid  because  these  advances  could  be 
withheld  if  there  was  any  lien  or  claim  of 
lien  subsequently  placed  on  the  property, 
84  C  326 

security  may  be  for  future  advances  or  pres- 
ent debt,  93  C  61 

assignment  of  mortgages  on  certain  land  to 
H  to  secure  advances  made  by  him  for 
building  upon  it,  is  a  mortgage  of  those 
mortgages ;  its  effect,  96  C  696 

certainty  requisite  in  mortgage  to  secure  fu- 
ture advances,  100  C  301 

conditioned  to  secure  amount  of  indebt- 
edness for  lumber  furnished  mortgagor  to 
build  on  certain  lot  up  to  $2000  and  within 
next  six  months  is  valid,  100  C  301 

cases  as  to  future  advances  reviewed,  100 

C  301 

mortgages  for  advancements  at  various  stages 
of  building,  providing  for  withholding  of 
certain  sums  till  later  stage  reached,  deduc- 
tions at  maturity,  etc.,  held  sufficiently  cer- 
tain, 110  C  4 

§  7.  Rights  and  Liabilities  of  Parties 

§  8.  In  General 

mortgagor  is  a  tenant  at  will,  1  R  296,  2  R 
298 

so  also  are  alienees  of  mortgagor,  2  R 

298 

deed  defeasible  on  payment  on  demand ;  title 
becomes  absolute  on  death  of  mortgagor 
without  payment,  1  R  347 

legal  estate  of  mortgagee  is  not  divested  by 
payment  after  forfeiture,  2  D  151,  19  C  227 

gives  only  a  right  to  a  reconveyance  in 

equity,  19  C  227 

interest  of  mortgagee  is  personal  estate,  4  D 
242,   5  C   135 

mortgagee  may  maintain  ejectment  without 
notice  to  quit,  2  C  1,  445,  6  C  355,  40  C  90 

mortgagor  is  not  entitled  to  notice  to  quit,  2 
C  1,  445 

mortgagee  may  pursue  all  his  remedies  until 
debt  satisfied,  2  C  353 

license  not  presumed  from  continued  posses- 
sion, 2  C  445 

interest  of  mortgagee  cannot  be  taken  on  ex- 
ecution after  expiration  of  law  day  and 
before  foreclosure,  4  C  235 

mortgagee  is  the  legal  owner  of  the  land, 
6  C  355,  10  C  244 

mortgagee's  title  is  not  extinguished  by  sur- 
render of  note  to  mortgagor,  6  C  374 

notice  of  void  incumbrance  will  not  affect 
subsequent  legal  incumbrancer,  8  C  215 
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mortgagor  is  owner  in  fee  simple,  9  C  216 
mortgagor's  only  relief  after  condition  broken 

is  in  equity,  10  C  244 
mortgagee  has  no  ground  of  complaint  where 

mortgagor  has  applied  part  of -security  but 

has  reduced  debt  still  more,  13  C  383 
mortgagee   not    confined   to   his    security    for 

compensation  for  care  of  mortgaged  goods, 

13  C  383 
estate  of  mortgagor  considered,  13  C  572 
mortgagor  is  the  real  owner  until  foreclosure, 

15  C  556,  46  C  245 
except  as  between  immediate   parties,  46 

C  245 
mortgagee   not    in    possession,    has    merely    a 

lien,  15  C  556 
mortgagor    in    possession,    is    not    liable    for 

waste,  15  C  556,  46  C  213 
nor  after  foreclosure  before  expiration  of 

time,  15  C  556 
mortgagee's   only    remedy   to   prevent    waste, 

is  by  injunction,  15  C  556 
mortgagee  has  only  a  chattel   interest,   16  C 

332 
mortgagor  if  in  possession,  is  real  owner,  16 

C  341 
right  of  way  claimed  against  mortgagee  not 

allowed  when,  17  C  595 
mortgagor   estopped  to   deny   mortgagee's  ti- 
tle, 21  C  379 
mortgagee   not   allowed   expenses   of   defense, 

in  bill  for  accounting,  22  C  299 
mortgagee  cannot  charge  to  mortgagor  a  loss 

from  his  own  negligent  sale,  22  C  299 
mortgagee  is  not  owner  in  any  true  sense,  22 

C  587 
notice  to  mortgagee  is  not  necessary  for  city 

to  acquire  lien,  22  C  587 
legal    title    is    in    mortgagee   only   to   enforce 

payment,  28  C  411 
outstanding  mortgage  in  third  person  is  no  de- 
fense   to    ejectment    by    second    mortgagee 

though  prior  mortgage  is  excepted  in  cove- 
nants, 28  C  411 
mortgagee  has  a  right  to  the  whole  security, 

36  C  342 
quitclaim    merely,    by    ousted    mortgagee    to 

stranger,  does  not  divest  him  of  title,  40  C 

90 
such  mortgagee  may  maintain  ejectment, 

40  C  90 
-such   deed  confers   the  equitable  title   on 


grantee,  40  C  90 
mortgagor    treated    as   owner,    when    land    is 

taken  for  highway,  45  C  304 
mortgagee     is     not     accountable     for     waste, 

though  also  a  tenant  by  curtesy,  46  C  207 
second   mortgagee   acquires   no   superior   title 

by  purchase  of  property  at  tax  sale,  48  C 

395 
money  paid  to  secure  right  to  flow  inures  to 

mortgagee  when ;   when  it  does  not,  51   C 

9 


mortgagee  is  chargeable  with  notice  of  all 
that  the  record  contains  when  he  records 
his  mortgage,  56  C  55 

where  second  mortgagee  pays  off  prior  mort- 
gage without  an  assignment  of  it,  such 
payment  is  a  charge  upon  the  property  like 
liens  and  taxes,  56  C  280 

a  later  mortgagee  cannot  redeem  without 

making  prior  mortgagee  good  for  such  ex- 
penditures, 56  C  280 
-such    expenditures    must    be    proved,    56 


C  280 

mortgagor  regarded  as  owner  in  fee,  64  C  1, 
68  C  305 

right  of  one  levying  on  equity  of  redemption; 
set-off  and  notice ;  ejectment  against  mort- 
gagor ;  effect  of  oral  agreement  as  to  pos- 
session of  property  between  parties  to  mort- 
gage, 64  C  1 

nature  of  equity  of  redemption,  72  C  466 

interests  of  mortgagor  and  mortgagee  in  gen- 
eral, 72  C  467 

adverse   possession   by   mortgagor,   76   C   223 

where  second  mortgagee  advances  money  to 
pay  interest  on  first  mortgage,  without 
knowledge  of  mortgagor,  no  promise  by  lat- 
ter to  repay  is  presumed ;  adding  payment 
to  second  mortgage,  77  C  575 

execution  or  foreclosure  of  judgment  lien  can- 
not reach  mortgagee's  interest,  81   C  415 

nor  can  attachment,  81  C  415 

mortgagee  may  recover  premises  from  mort- 
gagor in  possession,  83  C  159 

mortgagor  not  affected  by  a  tax  where  lien 
was  not  filed  within  statutory  time,  87  C 
142 

can  have  an   invalid  tax  collector's  deed 

set   aside   without  tendering  all   taxes   due, 
87  C  142 

tender  after  forfeiture  by  mortgagor  to  mort- 
gagee stops   running  of  interest,  87   C  294 

not    so    if    mortgagor    does    not    possess 

money  or  lose  any  interest  on  the  amount 
tendered,  87  C  294 

possession  of  premises  may  be  had  by  mort- 
gagee under  an  agreement  that  he  is  to  have 
a  lien  on  the  premises,  87  C  400 

mortgagee  has  no  attachable  interest ;  effect 
of  a  conveyance  absolute  on  its  face,  92  C 
345 

mortgagor  who  sells  security  subject  to  the 
debt,  which  he  pays,  is  subrogated  to  rights 
of  mortgagee,  94  C  294 

not   so   if  part   is   sold  and   part  held  to 

secure  the  debt,  94  C  294 

holding  mortgage  on  land  is  not  detention  of 
land,  100  C  617 

if  mortgagor  pays  face  of  mortgage  to  se- 
cure its  release  in  order  to  take  advantage 
of  favorable  opportunity  to  sell,  he  cannot 
recover  back  excess  paid  over  actual  amount 
due  if  he  acted  with  knowledge,  100  C  617 


Mortgages  §  8 

legal  title  is  vested  in  mortgagee  only  for  pur- 
pose of  enforcing  his  debt,  102  C  648 

effect  of  sale  by  mortgagee  under  Massachu- 
setts law  and  application  of  fund  to  instal- 
ments of  note  secured  thereafter  falling  due, 
103  C  503 

mortgagor  in  possession  is  not  a  tenant,  109  C 
525 

mortgage  is  in  form  a  conveyance  of  fee  and 
gives  right  to  possession,  110  C  378 

but  mortgagee's  right  except  for  limited 

purpose  is  regarded  as  personal  property 
and  the  mortgage  merely  as  security,  110 
C  374 

mortgagee  in  possession  is  not  trustee  but 
equity  may  regard  him  as  quasi  trustee,  113 
C  472 

while  mortgagee  holds  legal  title,  equity  re- 
gards him  as  doing  so  only  for  purpose  of 
securing  payment  of  debt,   115  C  654 

he  is  ordinarily  entitled  to  possession  of 

land  if  he  asserts  that  right,  115  C  654 

but  if  he  does,   he  must  apply  upon  his 

debt  rents  and  profits   received  and  is  ac- 
countable to  mortgagor,  115  C  654 
-he  is  entitled  to  have  security  preserved 


against   diminution    in   value   by   reason  of 
obligations    under    prior    incumbrances    or 
taxes  and  the  like,  115  C  654 
-if  he  discharges  such  obligations  he  may 


tack  them  to  the  mortgage  debt,  115  C  654 

mortgagee  gets  legal  title  to  property  and 
in  absence  of  agreement  or  other  circum- 
stances debarring  him  is  entitled  to  posses- 
sion, 117  C218 

may    assert    right    against    mortgagor    in 

possession  by  action  of  ejectment;   no   no- 
tice or  demand  necessary  as  condition  prece- 
dent to  bringing  action,  117  C  224 
-has   immediate   right   of   entry   which  he 


may  assert  without  bringing  action,  117  C 
218 
-except  for  this  limited  purpose,  mortga- 


gee's title  is  personal  estate  and  mere  secur- 
ity, 117  C  224 
-limitation  of  right  of  entry  is  that  it  can- 


not be  made  or  possession  retained  in  viola- 
tion of  statutes  against  forcible  entry  and 
detainer,  117  C  218 

mortgagee's  president  assured  receiver  of 
mortgagor  that  he  would  not  bother  him 
for  payments  on  principal  for  couple  of 
years ;  held  assurance  given  for  protection 
of  receiver  only  and  not  binding  agreement 
as  to  corporation  which  took  over  property 
for  benefit  of  stockholders  of  mortgagor, 
117  C  218 

nor  could  such  corporation  claim  benefit 

of  it  by  way  of  waiver  or  estoppel,  117  C 
218 

mortgagee  regarded  as  having  legal  title  to 
land  for  purpose  of  obtaining  possession  by 
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ejectment  or  otherwise  and  holding  it  as 
security  for  debt,  118  C  639 

legal   title    to    mortgaged    real    estate    is    in 
mortgagee,  and  in  absence  of  agreement  or 
other    circumstance    debarring    him    he 
entitled  to  possession,  120  C  19 

relation  of  vendor  to  vendee  under  contract 
for  sale  of  real  estate  likened  to  that  of 
mortgagor  in  possession  and  mortgagee,  120 
C  393 

inherent  in  mortga;;  right  of  mortgagee  to 
insist  on  full  payment  before  giving  up  bis 
security,  121  C  214 

right  not  impaired  if  relief  afforded 

cords   him   full   compensation,    121    C    214 

mortgages  have  always  been  regarded  as  con- 

- 
recording  statute,  121  C  267 

mortgagee  entitled  to  bring  suit  against  mort- 
gagor on  note  in  disregard  of  mortgage, 
122  C  313 

I  Mr.  ::-::-:.::.  »■'.:::'-  :.-.ri~:ii  ?-  r-er:y 
owner,  taking  new  first  mortgage  and  giv- 
ir.z  ':■:-!•  :.- :  =  :  —  ■:  ::.;'.-.  ::r  r'na  ::"  rx- 
isting  mortgages,  subrogated '  to  rights  of 
rt'.eisei  r:::::::-  ■•:;-;  i::a.:'.".rr.er.:  l:er. 
of  which  it  was  ignorant  because  of  mis- 
take of  title  searcher  became  first  lien  by 
reason  of  transaction,  123  C  232 

t :-:.:y   :i~   - '■■"-.;.-;   .;  ;'-:  ':■■:'- :.r.i  :t:::r':i!   -tri. 
title   if   necessary   to   work   out    under 
--.    :.'.i~    -.he    rirr.-.s    ::"   :'r.i    :i?::.z?     '--'-     ' 
232 

thus  in  execution  of  principle  that  once 

a  mortgage  always  a  mortgage,  equity  will 
look  behind  legal  title  and  if  necessary  de- 
termine rights  of  parties  in  disregard  of 
it,  123  C  244 

if  mortgagee  before  judgment  of  foreclosure, 
having  right  of  possession,  can  peaceably 
occupy  premises  and  is  permitted  to  retain 
them,  be  may  do  so  without  bringing  action. 
124  C  316 

where  property  vacant  nearly  year  before  re- 
demption by  bank,  it  had  right  to  enter  and 
take  possession  for  purpose  of  protecting 
property  to  which  it  had  title,  124  C  316 

right  of  administrator  of  estate  to  enforce 
mortgage  by  subrogation  where  be  has  been 
compelled  to  pay  the  note,  128  C  665 

owner  of  debt  secured  by  a  mortgage  may  pro- 
ceed against  debtor  to  collect  debt  and  to 
i~:.    -:.    :'. ■  ■:    r.     r.zizz    c  ::'-•::  :-:~;      --    • 

ously  or  consecutively,  128  C  666 

extent  of  his  recovery,  128  C  666 
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-Rents:  Profits:   Fixtures;  Repairs 
d  Improverr.er.-.s 

tgagee  in  possession  cannot  compel 
to  pay  for  improvements.  2  R  29 
its    made   by   mortgagee    in    posses- 

-".    .:    M.i    '..'      ;■    Mr:;.    "---""'- 


mortgagor  is  not  entitled  to  emblements,  or 
liable  to  payment  of  rent,  2  C  6,  446 

tenant  may  attorn  to  mortgagee  rfei- 

ture,  6  C  465 

such  attornment  is  a  defense  in  an  action 

for  rent  by  mortgagor,  6  C  46o 

mortgagee  has  no  right  to  emblements,  where 
not  in  possession,  9  C  - 

when  severed  by  mortgagor,  not  account- 
able for  emblements.  9  C  225 

mortgagor  is  not  accountable  for  rents  and 
profits,  15  C  5;      24  C  7 

mortgagee    in   possession,    must    apply    - 

and  profits  to  the  c  556,  19  C  446. 

24  C  1 
mortgagee  has  no  remedy  for  rent  on 

made  after  mortgage,    without  attornment. 

21   C  182 
mortgagee   in    possession,    purchasing   equity. 

must  account  to  second  mc:  Ear  rents 

and  pre  fib    2  -   C  1 
5; :    :  :   -         — 

deem  as  mortgagor,  24  C  7 

mortgagee  in  possession,  may  charge  for  serv- 
ices in  renting  and  collecting.  26  C  .  - 

mortgagee  in  possession,  cannot  make  un- 
necessary improvements  for  mortgagor  to 
redeem.  35  C  364 

mortgagee  is  entitled  to  rents  as  incident  to 
-.  -5  C  225 

death  of  mortgagee  before  expiration  of  time 
limited;  attornment  to  executor  is  a 
ment  of  rent,  46  C  447 

not  affected  bv  death  of  mortgagee,  46  C 

44? 
-nor  by  court  limiting  time  for   redemp- 


tion. 46  C   447 
-no  revival   by   executor  of  judgment   in 


ejectment  is  necessary,  46   C   447 

mortgagee  may  collect  the  rents  without  any 
special  authority  in  the  deed,  49  C  563 

— -clause  in  deed  to  that  effect  impos: 
duty  on  mortgagee  to  collect,  49  C  563 
-nor  to  apply  rents  on  the  ir: 
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actually  received.  49  C  563 

especially  when  mortgagor  or  those  rep- 
resenting him  have  received  the  rent; 
C  563 

replevin  by  mortgagee  out  of  possession  does 
not  lie  for  fixtures  removed  by  mortgagor 
in  possession;  other  remedy,  quaere.  72  C 
464 

accounting  by  mortgagee  in  possession,  for 
rents  and  profits.  100  C  686 

mortgagor,  in  suit  for  accounting  for  rents 
and  profits,  must  allege  demand  and  refusal, 
100  C  686 

where  plaintiff  and  defendant  contributed  to 
purchase  mortgage  on  property  of  plaintiffs 
bankrupt  husband,  she  was  entitled  to  pro- 
portionate share  of  rents  collected  by   de- 

:'mm:.:    r:  .  --.m,;-.     '.    ':    C    539 


right  of  mortgagor  to  recover  for  repairs  and 
improvements,   106  C  484 

where  on  conveyance  grantor  assigned  fire  in- 
surance policy  bearing  clause  in  favor  of 
mortgagee,  providing  that  no  default  by 
mortgagor  should  defeat  it  and  subrogat- 
ing insurer  on  payment  to  his  rights,  pay- 
ments to  mortgagee  on  loss  did  not  reduce 
debt,  108  C  588 

mortgagee  had  independent  right  to  pay- 
ment, and  collection  of  debt  thereafter  was 
for  benefit  of  insurer,  108  C  588 

there  is  no  privity  of  estate  between  mort- 
gagee foreclosing  mortgage  prior  to  lease 
and  tenant;  mortgagee  may  enter  and  treat 
tenant  as  trespasser,  113  C  716 

only  by  attornment  or  other   recognition 

of   a   holding   under    mortgagee,    does    any 
contractual    relationship    between   him    and 
tenant   arise,    113   C   716 
-until    then,    the    obligations    under    cove- 


nants in  lease  run  to  the  mortgagor,  113  C 
716 
-hence    he    has    benefit    of    covenant    that 


property  in  leased  hotel  shall  belong  to 
landlord  and  be  delivered  to  him  at  ex- 
piration of  lease,  113  C  716 

if  mortgagee  takes  possession  he  must  apply 
upon  debt  rents  and  profits  received,  115 
C  654 

defendant  mortgagee,  upon  default  in  pay- 
ments of  principal,  collected  rents  from  ten- 
ants ;  held  it  had  right  of  entry  which  it 
exercised  peaceably,  apart  from  its  right 
under  clause  of  mortgage  permitting  it  to 
do  so  in  case  of  default,  117  C  218 

mortgagee  held  to  have  right  to  collect  rents 
which  accrued  after  entry,  and  rents  then 
in  arrears  under  any  lease  prior  to  its 
mortgage,  but  not  rents  then  in  arrears  un- 
der leases  subsequent  to  its  mortgage,  117 
C218 

cases  reviewed  as  to  mortgagee's  rights  to 
collect  rents  under  leases  made  before  and 
after  mortgage;  effect  of  attornment,  117 
C  228 

if  mortgagor  remains  in  possession  he  is  en- 
titled to  rents  and  profits  without  obliga- 
tion to  account  to  mortgagee,  120  C  19 

quitclaim  of  property  to  first  mortgagee  oper- 
ated as  assignment  to  it  of  lease  and  car- 
ried with  it  right  to  rent  subsequently  ac- 
cruing, 120  C  573 

if  agreement  that  mortgagee  should  enter  into 
possession  and  collect  rents  was  construed 
as  giving  him  rents  as  separate  additional 
security,  any  right  mortgagor  had  to  re- 
cover them  would  have  to  be  asserted  in 
action  independent  of  foreclosure,  125  C 
285 

and  based  on  principle  that  where  debt 

has  been  satisfied,  debtor  can  require 
restoration  of  security,  125  C  285 


Mortgages  §  10 

§  10.  Taxes;  Insurance;  Compensation 

for  Property  Taken 

mortgagor  is  liable  for  taxes  and  insurance, 

14  C  32 
deed  of   equity   of   redemption   to  dummy   to 

escape   taxation   is   a   fraud   on  foreclosing 

mortgagee,  51   C  429 
tax   paid  by  mortgagee   to   free  land   of 

lien    is   recoverable   against   grantor,   51    C 

429 
-no  defense  that  property  was  of  sufficient 


value  to  pay  tax  and  debt,  51  C  429 
mortgagor    after    foreclosure   and    before   re- 
demption has  an  insurable  interest  in  the 
property,  57  C  335 
such    interest    ceases    after   title   has    be- 
come absolute  in  mortgagee,  57  C  335 
-latter's  promise  then  made  to  extend  time 


is  without  consideration  and  in  effect  mere- 
ly a  promise  to  reconvey,  57  C  335 

mortgagee  not  subrogated  to  remedy  on  tax 
lien,   where  he  pays  taxes,  75  C  370 

mortgagee  as  party  to  adjustment  of  loss  un- 
der fire  insurance  policy,  containing  "open" 
or  "union"  mortgage  clause,  77  C  676 

insurance  company's  agreement  to  pay  mort- 
gagee continues  after  conveyance  of  land ; 
purpose  is  to  pay  the  debt,  94  C  294 

mortgagee  not  prevented  from  resorting  to 
the  land  by  clause  paying  insurance  to  him 
to  satisfy  mortgage,  94  C  294 

such   an   agreement   prevents   mortgagor, 

who  elected  to  take  under  insurance  policy, 
from  purchasing  mortgage  with  the  funds 
furnished  thereby,  94  C  294 

effect  of  standard  or  union  mortgage  clause 

in  insurance  policy,  108  C  588 
mortgagee  acquires   independent   right  in 

some   respects   superior  to  insured,    108   C 

588 
-effect   of   payment   to   him    where   insur- 


ance company  has  defense  against  mortga- 
gor's grantee,  108  C  588 

note  providing  for  acceleration  of  due  date 
for  nonpayment  of  insurance  premium  and 
mortgage  putting  duty  on  mortgagor  to 
insure,  construed,   112  C  498 

where  it  is  duty  of  mortgagor  to  insure 

and  he  neglects  it,  mortgagee  may  take 
out  policy  at  expense  of  mortgagor,  112  C 
498 

but  it  is  his  duty  first  to  find  out  whether 

mortgagor  has  insured  and  if  he  neglects 
this  and  mortgagor  has  insured,  mortgagee 
cannot  charge  expense  to  mortgagor,  112  C 
498 

the  comprehensive  equitable  nature  of  fore- 
closure action  is  incompatible  with  separa- 
tion and  independent  right  of  redemption  of 
land,  and  chose  in  action  for  compensa- 
tion for  condemnation  of  part  of  it,  115  C 
428 
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compensation  for  taking  property  for  public 
use  is  substitute  for  property,  115  C  428 

mortgagee   has    in   equity   a   lien   on   the 

award,  115  C  428 

where  city  commenced  action  to  fore- 
close tax  lien  before  taking  of  land  and  aft- 
er taking  judgment  was  entered,  owner 
failing  to  redeem  had  no  right  to  compen- 
sation, 115  C  428 
-second  mortgagee,  who  redeemed,  was  en- 


titled to  it,  115  C  428 

right  of  mortgagee  to  money  paid  owner  in 
condemnation  in  pursuance  of  agreement 
and  without  notice  to  former,  116  C  601 

purpose  of  condemnation  statute  de  notice 
and  payment  to  incumbrancers  is  to  protect 
their  interest ;  previously  held  that  mort- 
gagee had  no  interest  in  award,  116  C  601 

lack  of  notice  may  be  waived,  116  C  601 

§  11.  Transfer  of  Property  Mortgaged  or 
Equity  of  Redemption 

§  12.  In  General 

ancient  unrecorded  release  deed  to  mortgagee; 
equity  of  bona  fide  purchaser,  2  D  280 

equity  of  redemption  may  be  devised  or  grant- 
ed or  set  off  on  execution,  10  C  244 

effect  of  allowance  of  incumbrance,  to  pur- 
chaser,   27    C    610 

assignment  of  equity  does  not  per  se  subject 

purchaser  to  personal  liability,  28  C  420 
assignment  of  equity  not  set  aside  on  ground 

that  debt  exceeded  value  of  security,  35  C 

257 
mortgagee   not   bound   to   accept   assignee   of 

equity  as  his  debtor,  47  C  390 
acts    held    insufficient    to    establish    such 

substitution,  47  C  390 

person  part  owner  of  second  mortgage  and 
owner  of  equity  of  redemption  bidding  in 
the  property  at  tax  sale  is  merely  paying 
the  tax  and  not  acquiring  a  new  title,  48  C 
395 

if  release  is  recorded,  subsequent  bona  fide 
purchaser  for  value  is  protected,  51   C  216 

but  not  protected  unless  he  is  a  pur- 
chaser for  valuable  consideration,  51  C 
216 

regular  payment  of  interest  by  purchaser  of 
equity  does  not  prevent  running  of  Statute 
of  Limitations  in  favor  of  original  mortga- 
gor, 52   C  434 

but  payment  of  interest  where  purchaser 

agreed  to  pay  mortgage  debt  prevents  run- 
ning of  statute,  53  C  175 

purchaser  must  resort  to  outstanding  notes 
for  information  as  to  interest  due,  54  C  28 

it  is  his  own  folly  if  he  relies  on  recollec- 
tion of  the  mortgagor,  54  C  28 

owner  of  equity  of  redemption  presumed  to 
be  in  possession  when  he  makes  convey- 
ance, 78  C  96 
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purchaser  of  equity  may  rely  on  description 
in  mortgage,  but  not  on  word  of  mortgagor 
as  to  payments,  or  on  presumption  that  lat- 
ter has  performed  his  agreement,  as  against 
mortgagee,  81   C  351 

right  of  one  purchasing  invalid  title  who  pays 
off  mortgage,  81  C  548 

owner  who  has  twice  mortgaged  his  land 
and  has  conveyed  his  equity  is  not  entitled 
to  notice  of  foreclosure  of  first  mortgage,  93 
C  491 

second  mortgagee  need  not  give  him  no- 
tice; he  has  no  interest  left,  93  C  491 

as  between  owner  and  prospective  purchaser 
certified  copy  of  mortgage  defeasance  is  ad- 
missible to  show  amount  and  due  date  of 
incumbrances  on  property,   100  C  86 

nonpayment  is  presumed,  100  C  92 

if  grantee  and  mortgagee  make  agreement  for 
extension  of  time  of  payment  without  grant- 
or's assent,  latter  is  discharged,  and  if  he 
pays  mortgage,  he  is  mere'  volunteer,  un- 
less he  has  retained  part  of  property  and 
payment  was  made  to  protect  interest,  106 
C  339 

grantor   as  surety   might   waive   right   to 

claim  discharge  by  extension  of  time  given 
to  grantee,  106  C  339 

grantor  who  has  conveyed  land  not  entitled 
to  notice  from  second  mortgagee  of  fore- 
closure action  brought  on  first  mortgage, 
106  C  390 

grantee  may  be  held  to  payment  of  note 

secured  by  second  mortgage,  106  C  390 

facts  held  to  constitute  equitable  assignment 
of  right  to  require  transfer  of  equity  of  re- 
demption, 111   C  504 

right  of  mortgagee  to  recover  on  note  against 
mortgagor  after  releasing  mortgage  to 
grantee  of  equity,  112  C  412 

if   property   is   valueless   as   security   full 

amount  may  be  recovered  on  note,  112  C 
412 

need  not  inform  mortgagor  of  release  be- 


fore it  is  made,  112  C  415 
— mortgagor    has    right    to    have    property 
applied   to   discharge    of   mortgage,    112    C 
414 
-but   mortgagee   need    not    tender    assign- 


ment of  mortgage  in  order  to   recover  on 
note,  112  C  414 
-effect  of  mortgagee  taking  agreement  of 


third    party,    on    release    of    mortgage    to 
owner    of    equity,    that    he    should    receive 
any  balance  over  prior  mortgages  on  sale 
of  property,   112  C  412 
-if  mortgagee  ultimately  realizes  anything 


mortgagor  who  paid  note  would  be  entitled 
to  it,  112  C  416 
one   who   purchases   property   is   conclusively 
presumed   to   have  knowledge   of    recorded 
mortgage  and  lis  pendens,   114  C  88 


mortgagor  or  his  grantee  does  not  hold  ad- 
versely to  mortgagee  in  absence  of  repudia- 
tion of  mortgage,  114  C  88 

nor  are  latter's  rights  affected  by  transfer 

to  third  person,  114  C  88 

mortgagee  clause  in  fire  insurance  policy 
gives  mortgagee  rights  of  its  own  which  it 
continues  to  have  though  mortgagor  con- 
veys property,  127  C  624 

one  to  whom  land  is  distributed,  if  compelled 
to  discharge  mortgage,  has  right  to  be  re- 
imbursed by  the  estate  even  though  debt 
has  not  been  presented  it,  127  C  625 

§  13.  Assumption 

how  assumption  may  be  proved,  28  C  432 

assumption  of  mortgage  as  part  of  consider- 
ation is  a  transfer  with  notice,  31  C  115, 
51  C  39 

a  transfer  without  notice  is  not  an  agree- 
ment running  with  the  land,  31  C  115 

so  where  B  transferred  to  C  on  agree- 
ment that  C  assume  debt,  and  C  trans- 
ferred to  D  who  did  not  assume  debt,  31  C 
115 

but  D  held  affected  by  actual  knowledge, 

31  C  115 

assignment  subject  to  mortgage  "which  gran- 
tee assumes  and  agrees  to  pay"  is  not  a  con- 
tract of  indemnity  merely,  but  an  absolute 
promise,  42  C  244 

on  breach  by  grantee,  right  of  action  ac- 
crues to  grantor,  even  before  grantor  is 
compelled  to  pay,  42  C  244 

second  mortgagee  compelled  to  redeem  first 
mortgage,  can  only  collect  excess  of  debt 
over  valuation  from  grantee  assuming  both 
mortgages,  44  C  230 

excess,  if  unliquidated,  is  not  subject  to 

set-off,  44  C  230 

covenant  against  incumbrances,  except  a  mort- 
gage which  is  part  consideration  of  deed,  46 
C  582 

acceptance  of  same  is  not  a  promise   to 

pay  debt  beyond  value  of  land,  46  C  585 

promise  of  subsequent  mortgagee  to  assume 
prior  mortgages;  rights  of  prior  mort- 
gagees, 48   C  224 

although  purchaser  of  equity  assumes  and 
agrees  to  pay  mortgage  debt,  the  mortga- 
gee cannot  ordinarily  sue  on  the  promise, 
49  C   191 

without  an  assignment  of  the  right  which 

that  promise  gives,  49  C  203 

promise  must  have  been  intended  for  ben- 
efit of  mortgagee,  to  enable  him  to  sue,  49 
C  191 

not  enough  that  he  may  in  fact  receive 

the  benefit,  49  C  191 

ordinarily  assumption  of  mortgage  debt  is 
assumption  of  overdue  interest,  51  C  15 
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purchaser  assuming  payment  of  mortgage  debt 

is,  as  to  vendor,  the  principal  debtor,  51  C 

39 
the    original    mortgage    debtor    becoming 

thereby  the  purchaser's  surety,  51  C  39 
mortgage  creditor  is  not  affected  by  this 

relation,  51   C  39 
-notice  to  him  will  not  change  his  rights, 


51  C  39 

promise  to  pay  mortgage  is  a  promise  to  pay 
mortgage  debt,  53  C  175 

in  action  to  foreclose  mortgage  against  gran- 
tee of  land  who  assumed  it,  fact  that  hus- 
band did  not  sign  mortgage  with  wife  no 
defense,  72  C  714 

mortgagee  may  in  his  own  name  sue  grantee 
of  mortgaged  premises  who  in  his  deed  as- 
sumed mortgage,  75  C  69 

liability    extends    to    successive    grantees, 

75  C  69 
-whether    liability    would    extend    to    last 


grantee  if  there  had  been  break  in  chain  of 
assumption,  quaere,  75  C  69 

purchaser  of  equity  does  not  necessarily  as- 
sume debt,  76  C  584 

agreement  to  purchase  equity  does  not  imply 
assumption  of  mortgage,  87  C  567,  89  C 
66 

even  taking  deed  expressly  assuming  it  is 

open  to  explanations  such  as  lack  of  actual 
knowledge  of  its  provisions,  87  C  567,  89 
C  66 

conveyance  of  equity  subject  to  a  mortgage 
carries  no  personal  liability,  88  C  197 

grantee  of  equity  of  redemption  incurs  no 
personal  obligation  to  pay  mortgage  unless 
he  assumes  it  in  deed,  89  C  66 

if  grantee  who  agrees  to  pay  a  mortgage  note 
does  not,  it  can  be  assigned  to  mortgagor 
who  has  paid  it,  95  C  585 

if  mortgagor  owns  equity  of  redemption  and 
is  in  possession,  he  is  not  entitled  to  assign- 
ment of  note  that  a  grantee  has  assumed 
but  failed  to  pay,  95  C  585 

one  who  assumes  mortgage  cannot  contest 
its  validity,  nor  show  that  amount  assumed 
by  him  is  not  due,  100  C  91 

where  one  agreed  to  assume  a  third  mortgage 
on  which  $800  was  due  and  when  convey- 
ance was  made  whole  debt  of  $1330  was 
found  due,  mortgagee  cannot  recover  on 
assumption  clause,  101  C  186 

no  mortgage  on  the  premises  on  which  it 

could  operate,  101  C  189 
-allegation    of    complaint    that    defendant 


agreed  to  pay  $1330  to  the  extent  of  $800 
presents  a  very  different  situation,  101  C 
188 

assumption  of  mortgage  creates  suretyship  re- 
lation between  grantor  and  grantee,  106  C 
339 
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if  grantee  assumed  mortgage  grantor  will  be- 
come suretv  and  grantee  principal,  106  C 
390 

grantor  paying  mortgage  has  right  of  re- 
imbursement, 106  C  390 

liability  of  grantee  under  assumption  clause, 
however  remote  from  first  grantee,  106  C 
683 

where  owner  of  equity  who  had  assumed  mort- 
gage entered  into  trust  agreement  with  oth- 
ers to  share  expenses  and  profits  for  de- 
veloping land,  they  were  held  to  be  in  same 
position  proportionately  as  regards  obliga- 
tion on  mortgages  as  he  was,  106  C  684 

basis  of  doctrine  permitting  holder  to  sue 

grantee  of  equity  on  the  assumption,  106  C 
689 

estoppel  of  grantee  attempting  to  question  va- 
lidity of  incumbrance  assumed,  107  C  52 

assumption  of  mortgage  by  grantee  of  prem- 
ises creates  relationship  of  principal  and 
surety  between  grantor  and  grantee,  108  C 
588 

but  of  itself  this  does  not   change   rela- 
tionship between  mortgagor  and  mortgagee, 
108  C  588 
-former  and  his  grantee  are  principal  debt- 


ors as  regards  mortgagee,  108  C  588 
holder  of  mortgage  may  sue  one  who  as- 
sumes and  agrees  to  pay  despite  fact  that 
in  chain  of  title  from  maker,  some  owner  of 
land  has  not  assumed  and  agreed  to  pay  it, 

110  C  86 

basis  of  recovery  is  rule  permitting  third 

party  beneficiary  to  sue  on  contract,  110  C 
90 

basis  of  right  of  holder  to  sue  on  assumption, 

111  C  269 

unless  valid  contract,  right  does  not  exist, 

111  C  269 

as  where  defendant  was  induced  by  fraud 

to  enter  into  trust  agreement  as  to  certain 
property  as  a  result  of  which  property  was 
bought  and  mortgage  assumed,   111    C  269 

duty  of  holder  to  present  mortgage  as  claim 
where  person  assuming  it  had  died,  though 
not  due,  111  C  649 

if  so  presented,  estate  is  liable  for  later 

deficiency  judgment  on  foreclosure,  111  C 
649 

where  attorney  represented  both  parties,  in- 
structions to  draw  deed  does  not  imply  au- 
thority to  accept  one  assuming  mortgages, 

112  C  307 

deduction   of   amount   of   mortgage   from 

purchase  price  may  be  basis  of  inference  of 
agreement  to  assume,  but  does  not  establish 
that  as  matter  of  law,  112  C  307 

damages  recoverable  by  mortgagor  from 
grantee  who  has  assumed  mortgage,  112  C 
442 

where    after    foreclosure    of    subsequent 

mortgage,   mortgagor  bought  property   and 
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it  was  worth  more  than  price  paid  and 
third  mortgage  he  also  paid,  he  could  not 
recover  from  his  grantee,  112  C  442 

relationship  between  mortgagor  and  his  gran- 
tee held  that  of  principal  and  surety,  112  C 
445 

right   to   sue   on   assumption   as   soon   as 

grantee  defaults  in  payments,  112  C  445 
-if  mortgagor  recovers   of  grantee  before 


payment,  he  is  bound  to   satisfy  mortgage, 
112  C  446 

mortgagor  redeeming  may  recover  on  as- 
sumption by  his  grantee  the  excess  of  prop- 
er payments  for  redemption  over  value  of 
property,  112  C  607 

payments  made  by  mortgagor  before  fore- 
closure held  properly  included  in  judgment, 
112  C  607 
-particularly   where   made   to   prevent   ac- 


celeration of  due  date  of  prior  mortgage, 
112  C  607 
contract  between  L  and  R  representing  that 
M  had  assumed  mortgages  on  land  pur- 
chased by  him  admissible  as  corroborative 
of  that  fact,  113  C  764 

where  defendant  intrusted  entire  matter  of 
purchase  of  property  to  her  brother,  he  had 
authority  to  insert  assumption  clause,  114 
C  200 

and  his  knowledge  thereof  imputed  to  her, 

114  C  200 

purchaser  who  paid  instalments  on  mortgages 
and  sold  to  grantee  who  assumed  them  rat- 
ified insertion  in  her  deed  of  assumption 
clause  by  agent,  114  C  200 

where  from  deed  and  extrinsic  evidence  it  can 
be  determined  what  mortgages  were  intend- 
ed to  be  assumed,  error  in  overstating 
amount  will  not  invalidate,   114  C  200 

amount  overstated  by  reason  of  disregard- 
ing part  of  prepayment  of  principal,  114 
C  200 

mortgagee  may  maintain  action  in  own  name 
against  grantee  who  assumes  and  agrees  to 
pay    incumbrance,    114    C    201 

mortgagee  did  not  acquire  rights  against 
stockholders  of  defectively  organized  corpo- 
ration which  assumed  mortgage,  114  C  681 

one  having  disposed  of  equity  of  redemption 
and  not  being  maker  of  mortgage  is  not 
necessary  party  to  foreclosure  though  liable 
on  assumption  agreement,   115  C  631 

in  suit  by  mortgagor  against  grantee  on  his 
assumption  of  second  mortgage,  no  defense 
that  mortgagor  failed  to  give  notice  of  fore- 
closure proceedings  under  first  mortgage 
to  which  grantee  was  not  a  party  or  that 
mortgagor  failed  to  protect  his  grantee 
against  it,  115  C  631 

as  between  mortgagor  and  his  grantee  who 
assumes  mortgage,  latter  becomes  principal 
and  former  surety  with  right  of  recourse  if 
he  becomes  liable  to  pay  it,  115  C  631 
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mortgagor  who  has  transferred  equity  to 
grantee  assuming  mortgage,  has  right  to 
have  mortgaged  property  applied  to  pay- 
ment of  debt,  115  C  634 

if   mortgagee   releases   mortgage  or   part 

of  mortgaged  premises  to  grantee,  mort- 
gagor is  relieved  of  liability  to  extent  of 
value  of  security  thus  lost,  115  C  634 

if  mortgagor  redeems  first  mortgage  and 
property  is  of  sufficient  value  to  cover  all 
mortgages  on  it,  he  cannot  recover  on  as- 
sumption agreement  because  he  would  have 
suffered  no  loss,  115  C  635 

one  not  assuming  mortgage  but  taking  prop- 
erty subject  to  it  is  not  personally  liable 
to  pay  it,  116  C  386 

agreement  to  forbear  to  foreclose  mortgage 
would  be  sufficient  consideration  for  an  as- 
sumption agreement,  116  C  480 

but    mere    forbearance,    without    request 

or  agreement  not  sufficient,  116  C  480 
— though      actual      forbearance,      combined 


with  other  circumstances  may  suffice  to  es- 
tablish such  an  agreement,   116  C  480 

where  trustees  did  not  know  plaintiff  intended 
to  foreclose,  where  interest  on  note  has 
been  paid  in  advance,  and  where  after  as- 
sumption agreement  was  executed  plaintiff 
demanded  repairs  or  reduction  of  mortgage 
held  finding  of  agreement  to  forbear  not 
warranted,  116  C  480 

and    assumption   agreement   was    without 

consideration,  116  C  480 

continued  collection  of  rents  by  trustee,  to 
afford  consideration  for  assumption,  must 
have  been  pursuant  to  agreement  to  that 
effect,  116  C  480 

assignment  of  rents  to  mortgagee  held  not 
made  on  understanding  that  trustee  of  mort- 
gage was  relieved  of  assumption  agreement, 
116  C  480 

deleting  "including  a  debt  to  the  grantee" 

following  statement  of  consideration  for  as- 
signment did  not  give  rise  to  implication, 
116  C  483 

acceptance  of  deed  with  knowledge  and  ap- 
preciation of  effect  of  assumption  recital  is 
acceptance,  and  of  itself  constitutes  binding 
agreement  to  assume,   120  C  658 

irrespective  in  instant  case  of  antecedent 

agreement  to  assume,  120  C  656 

oral  agreement  by  assignees  of  equity  to 

reconvey  to  grantor  if  latter  reimbursed 
them  for  prior  loans  immaterial,  120  C 
660 


unenforceable  by  grantor  and  not  binding 

on  mortgagee,  a  third  party  without  notice, 
120  C  660 

taking  of  title   to  property   subject  to  mort- 
gage,  without   assumption  of   debt,   creates 
no  personal  liability  on  part  of  grantee  to 
pay  mortgage  debt,  122  C  143 
[Conn  Dig] — 89 


acceleration  clause  provided  mortgagee  could 
declare  entire  debt  due  upon  failure  to  ob- 
tain assumption  and  agreement  to  pay  note 
by  grantee  in  event  of  conveyance,  124  C 
333 

provision    in    conveyance    to    corporation 

that  property  subject  to  mortgages  of  rec- 
ord and  vote  by  it  to  assume  mortgage,  un- 
communicated  to  plaintiffs,  did  not  put 
them  in  position  to  bring  action  and  did 
not  satisfy  provision,   124  C  333 

sale  or  gift  of  equity  of  redemption  casts  upon 
grantee  no  obligation  to  mortgagees  to  pay 
debt  unless  he  agrees  to  do  so,  124  C  338 

relation  of  principal  debtor  and  surety  ex- 
ists only  between  one  who  assumes  mort- 
gage and  grantor  of  equity ;  both  mortgagor 
and  assuming  purchaser  are  principals  as 
to  mortgage  creditor,  124  C  605 

where  equity  transferred  to  one  who  assumes 
payment  of  debt  and  grantee  conveys  to 
third  person,  who  likewise  assumes  it,  right 
of  mortgagor  to  reimbursement  if  com- 
pelled to  pay  exists  against  second  grantee, 
127  C  625 

second  grantee  as  regards  right  of  mort- 
gagor steps  into  shoes  of  the  first,  127  C 
625 

one  who  accepts  deed  subject  to,  and  who  as- 
sumes payment  of,  mortgage  to  certain 
amount  is  estopped  to  dispute  that  recital, 
129  C  194 

estoppel  not  one  by  deed  but  in  pais,  129 

C  194 

but  estoppel  does  not  arise  where  amount 


of  mortgage   does  not   enter   into   purchase 
price,  129  C  194 

§  14.  Transfer    of    Part    of    Property; 

Apportionment 

purchaser  of  a  part  of  the  premises  without 
notice  of  mortgage,  held  not  liable  to  credi- 
tor levying  on  the  rest,  though  creditor  pay 
the  mortgage,  1  R  460 

relief  of  purchaser  of  part  of  mortgaged 
tract,  without  notice,  2  R  146 

contribution;  grantee  of  part  of  mortgaged 
premises  by  warranty,  held  not  obliged  to 
contribute  to  subsequent  release  of  other 
part  compelled  to  pay  mortgage  debt,  46  C 
42 

aliter,  if  second  part  is  insufficient  to  pay 

the  debt,  46  C  42 

record  of  conveyance  of  part  of  land  covered 
by  mortgage,  by  warranty,  held  notice  that 
mortgage  is  assumed  by  the  other  part,  46 
C  42 

not   affected,   as   to  bona   fide   purchaser, 

by  previous  parol  agreement,  46  C  42 

nor   by   purchase   from   original   grantee, 

pending  foreclosure,  46  C  42 
-mortgagee's  lien  not  affected  by  equities 


between  owners,  46  C  42 
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— men    equities    cannot    be    settled 
original  foreclosure  suit.  46  C   -- 


m 


the 


A  has   mortgage  on  two  pieces  of  land;   B 
gets  la:  to  one;   held  B  cannc: 

deem  bv  pavine  proportionate  share  of  the 
:.  50  C 

B   must   pay   whole  and   foreclose   mort- 

gac   -  :in   the   other   piece.    50   C 

in  last  case,  court  will  apportion  de:: 

rn  B  and  mortgagor.  50  C 

rale    a?7  gh         rtgagee    A 

ed  equity  in  other  piece.  50  C   :: '. 

but     court     will     make      apportionment 

':  mortgagee  51 

where  A.  acquiring  equity  in  other  piece, 

-    foreclosure    of    B's    piece, 
court  will  appc  - 
apportionmer.:  re    land   subject   to   mort- 

gage   is    sold    in    separate    parcels :    release 
:    one  parcel :  oral  offer  of  rcortgag-: 

:ain  sums   "remain"  on  each 
parcel.  70  C     - 
oral  agreement  that  mortgage  on  tract  would 
be  released  as  .ot  sold  on  payment 

of  certain  sum  did  not  run  with  land.  108 
C26 

-   of  part  of  tract   subject  to  mort- 
gage from  grantee  of  original  ow:    - 
had    not    recorded    deed,    held    bound 
mortgage,  114  C  88 

re  owner  of  tract  sells  portion 
from  incumbrances,  effect  is  to  place  entire 
burden  of  mortgage  primarily   on  land  re- 
tained and  to  that  extent  relieve  land  con- 
veyed. 119  C  355 

pur:         -        right     recognized    in    equity 

.  on  proper  pleading  given  effect  in  ac- 
tion to  foreclose.  119  C  360 

right  is  equitable  and  enforcement  against 

subsequent  purchaser  of  land  retained 
would  depend  on  notice  to  him.  119  C 

rec   rcSng  of  deed  is  the  necessarv  notice, 

119  C 

BO    where    defendant    acquired    pare 

free  of  incumbrances  he  became  possessed 
of  equitable  right  to  have  burden  of  blanket 
mortgage  imposed  on  remaining  land  in 
tract.  119  C  355 

and  fact  that  plaintiff,  who  owned  blanket 

mortgage,  acquired  parcel  B  through  fore- 
closure  of    second    mortgage   did   not   free 
m  from  this  equity.  119  C  355 

portions   of   land    sub- 


ject to  one  mortgage  are  conveyed  lia" 

to  discharge  rests  on  them  i: 

119  C 
-and  fact  that  parcel  B  was  conveyed  sub- 


ject to  a  balance  due  on  the  blanket  mort- 
gage   mere  — oyed    any    equ 
purchaser  might  have  to  place  burden  pri- 
marily on  land  thereafter  retained  by  grant- 
-    119  C 
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deed  of  remaining  land,  parcel  C.  to 
defendant  free  of  incumbrances  could  not 
have  effect  of  placing  burden  primarily  on 
parcel  B.  119  C  355 

— value  of  parcel  B  could  not  be  applied 
in  reduction  of  mortgage  debt  because  of 
plaintiffs  foreclosure  of  it  on  his  second 
mortgage.  119  C  355 

— nor    was    there    such   merger    of   title    as 


would  a  sfa  debt  under  first  morteaee. 

119  c  ;:: 

— as  between  parcels  B  and  C  equity  would 


apportion  burden  in   accordance  with  their 
respective  values.  119  C  355 
— and    as    these    aggregate    values    far   ex- 
ceeded  mortgage   debt,   parcel   A   not   sub- 
ject to  foreclosure.  119  C  355 
-defendant  redeem   rarcel  C 


payment  of  such  portion  of  debt  as  value 
of  that  parcel  bears  to  aggregate  values  of 
B  and  C.  119  C     :: 

where  all  property  covered  by  mortgage 
been  sold  in  parcels  to  different  purchasers 
at  different  times,  upon  foreclosure  parcels 
-     liable  in  inverse  order  of  alienation.  121 
C  214 
rule  applicable  not  only  in  foreclosure  by- 
sale    but    also    in    strict    foreclosure    when 
appropriate.  121   C  214 
-principle  does  not  impair  right  of  mort- 


gagee  to  payment   in   full,  or  deprive   him 
of   any   of   his    security   until   payment   has 
:.  121  C  214 
-r.:  I  our  recordir_       stem,  121  C 


217 

— no  taking  of  property-  without  compen- 
n  or  due  process,  and  no  impairment 
of  contract  obligations,  where  parcel  on 
which  mortgage  is  imposed  exceeds  mort- 
gage debt  and  is  ample  to  -  :.  121  C 
214 


-Conveyance    of    Equity    of    Re- 


§  15.- 

demption  to  Mortgagee:  Merger 

assignment  of  equity  to  first  mortgagee,  on 
surrender  of  note.  2  C  161 

second  mortgagee  must  pay  first  mort- 
gagee to  redeem.  2  C   161 

union  of  legal  and  equitable  estates  is  not 
always  a  merger.  18  C  131 

i  -ment  of  equity  to  first  mortgagee  is 
not  an  extinguishment  of  the  debt.  28  C 
420 

mortgage  for  large  ortgagee  not 

•  pped  to  claim  that  property  was  worth 

28  C  420 
-no  inference  of  such  less  value  on  failure 


o:  find  value.  28  C  420 

union  of  equitable  and  legal  estates  general- 
former.  32  C  264 
aliter.  if  opposed  to  pa- 


C  264 


[Conn  Dig] 


no  merger  by  purchase  of  mortgage  on  first 
and  second  pieces,  by  mortgagee  of  second 
and  third,  46  C  9 

merger  of  mortgagee's  estate  in  that  of  ten- 
ant by  curtesy  is  not  presumed,  46  C  207 

mortgage  title  and  equity  merge  on  purchase 
of  latter  by  mortgagee,  47  C  417 

but  rule  is  not  inflexible ;  intent  and  in- 
terest govern,  47  C  486 
-assignment  of  mortgage  is  proof  of  con- 


trary intent,  47  C  486 
— intent  need  not  be  declared  nor  exist  at 
time  estates  meet,  47  C  486 
-rule   is   enforceable   only   by   parties,   not 


by  strangers,  47  C  417 

rule  that  purchaser  of  mortgaged  land  is 
bound  to  take  notice  of  conveyance  placing 
burden  on  land  purchased,  held  not  to  ap- 
ply to  mortgagee  buying  equity,   50  C  351 

one  may  hold  mortgage  and  equity  of  re- 
demption in  severance,  51  C  39 

the  law  does  not  force  a  merger  contrary 

to  owner's  interest  and  intent,  51   C  39 

merger  intended  as  to  part  of  the  property 
is  presumed  intended  as  to  all,  56  C  55 

ignorance  of  a  third  mortgagee  paying  first 
mortgage,  with  the  intention  to  discharge 
it,  of  the  existence  of  a  second  mortgage, 
does  not  prevent  merger,  56  C  55 

where  junior  mortgagee  inherits  equity,  es- 
tates will  not  merge,  to  destruction  of  lien, 
68  C  298 

merger  where  mortgagee  of  undivided  in- 
terest purchases  equity ;  remedy  of  co- 
tenant  who  thereafter  pays  debt,  74  C  11 

no  merger  where  husband  or  wife  of  owner 
of  equity  secures  mortgage,  76  C  223 

equity   prevents   merger   when,   76   C   225 

legal  and  equitable  titles  do  not  merge  in 
equity  if  necessary  to  work  out  parties' 
rights ;  purchase  of  mortgage  by  one  co- 
tenant,  85  C  379 

where  second  mortgagee  released  mort- 
gage and  took  conveyance  of  equity  under 
agreement  to  hold  it  merely  as  security 
there  would  be  no  merger,  101  C  623 

effect  was  to  substitute  equitable  mort- 
gage for  legal  one,  101  C  623 

quitclaim  deed  from  mortgagor  to  mortgagee 
held  not  to  merge  titles  where  that  result 
prejudicial  and  not  intended,  105  C  169 

merger;  where  mortgagee  acquires  fee  and 
there  is  no  intermediate  estate  so  that 
whole  title  becomes  vested  in  him,  mer- 
ger occurs  in  absence  of  evidence  of  con- 
trary intent  or  prejudice  to  mortgagee- 
grantee,  125  C  227 

merger  not  cured  by  holder  of  part  of  mort- 
gage buying  equity  of  redemption,  (dis.) 
125  C  236 

when  mortgagee  who  acquires  equity  of  re- 
demption intends  that  the  two  estates  shall 


Mortgages  §  16 

not  merge,  law  will  regard  them  as  dis- 
tinct, 127  C  622 
so  where  one  to  whom  land  was  dis- 
tributed conveyed  it  to  mortgagee  and  lat- 
ter assumed  and  agreed  to  pay  mortgage 
debt,  the  debt  was  not  satisfied  and  mort- 
gagee had  right  to  continued  benefit  of 
fire  insurance  policies  on  property,  127  C 
622 

§  16.  Assignment  of  Mortgage  and  Note 

owner  of  debt  has  a  right  to  the  security,  1 
R  248 

assignee  of  mortgagee  may  quiet  title  of 

levying  creditors  of  mortgagee,  1  R  249 

assignment  of  the  debt  passes  mortgagee's  in- 
terest ;  nothing  remains  as  assets  to  as- 
signor's administrator,  2  D  425 

assignment  without  conveyance  of  legal  title 
enables   assignee  to  foreclose,  2   D   474 

assignee  of  second  mortgagee  is  not  bound 
to  notify  first  mortgagee,  5  C  532 

assignment  of  mortgage,  dissevered  from 
debt,  conveys  no  title,  9  C  5 

assignee  is  negligent  in  failing  to  record  as- 
signment, 32  C  250 

transfer  of  debt  carries  with  it  an  equitable 
title  to  mortgage  security,  49  C  181,  51  C 
216,  56  C  280 

assignment  of  a  part  of  debt  carries  pro- 
portionate part  of  the  security,  49  C  181 

though   security   be   released   by   original 

mortgagee  in  favor  of  assignee  of  balance 
of  debt,  49  C  181 

facts  held  not  to  estop  first  assignee  from 

insisting   on   his   proportionate   security,   49 
C  181 
-assignee   of  balance   held  guilty  of  want 


of  care,  49  C  181 

where  notes  are  transferred  to  two  persons 
and  mortgage  to  one  only,  security  still 
holds  for  both,  51   C  216 

transfer  of  mortgage  needs  no  valid  consid- 
eration, 56  C  282 

a  quitclaim  by  mortgagee  does  not  carry  with 
it  the  mortgage  interest,  56  C  283 

the  bare  legal  title  thus  transferred  ought 

not  to  stand  against  a  clear  equitable  claim, 
56  C  283 

assignee  of  mortgage  stands  in  shoes  of  as- 
signor, 70  C  277 

assignment  of  note  and  mortgage  as  gift,  74 
C  224 

assignment  of  debt  as  passing  mortgage  se- 
curing it,  80  C  400 

mortgage  is  incident  to  debt;  assignee  of  lat- 
ter gets  equitable  title  to  former,  81  C  415 

mortgage  covered  instalments,  one  of  which 
was  assigned ;  assignee  held  not  a  necessary 
party  to  foreclosure ;  has  no  interest  in  the 
premises  because  assignment  was  invalid,  85 
C  430 
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agreement  under  foreclosure  to  save  defend- 
ant harmless  from  claim  by  an  assignee  does 
not  establish  liability  between  defendant  and 
assignee,  85   C  430 

erroneous  inclusion  in  a  foreclosure  decree 
does  not  enlarge  assignment,  85  C  430 

assignee  of  note  and  mortgage  with  knowl- 
edge of  an  agreement  is  bound  by  its  terms, 
88  C  442 

bona  fide  holder  and  assignee  of  mortgage  can 
rely  on  and  foreclose  record  title,  91  C  579 

title   cannot  be   questioned  by  mortgagor 

or  privy  or  equitable  owner  for  which  mort- 
gagor is  trustee,  91  C  579 

one  who  assigns  a  note  is  not  its  owner ;  not 
proper  party  to  foreclosure,  93  C  491 

assignment  of  debt  carries  with  it  security  of 
mortgage,  94  C  218 

the  assignment  of  a  mortgage  note  passes  the 
security  of  the  mortgage.  100  C  669 

■ so   it   passes   another   mortgage   given   to 

secure  first,  100  C  668 

where  trust  mortgage  is  assigned  but  assignee 
not  party  to  action  of  foreclosure  nor  been 
substituted  in  mortgage,  assignor  may  pros- 
ecute action,   101   C  667 

harmless  error  if  assignee  is  named  in  de- 
cree to  receive  debt,  101  C  667 

second  assignment  of  mortgage  and  note  held 
a  new  transaction  and  not  merely  continu- 
ation of  first,   104  C  6% 

payments  to  mortgagee  are  not  binding  upon 
assignee  under  duly  recorded  assignment, 
104  C  696 

when  note  is  nonnegotiable,  mortgagor  with 
notice  of  assignment  entitled  to  raise  all 
equities  and  defenses  against  assignee  which 
existed  at  time  of  assignment,  104  C  696 

one  who  takes  assignment  after  maturity  of 
note  does  so  subject  to  all  defenses,  108  C 
26 

equitable  assignment,  110  C  678 

where  mortgage  loan  company  assigned  con- 
struction mortgage  on  which  payments  still 
due,  whether  assignor  or  assignee  bound  to 
make  them  question  of  agreement  and  inten- 
tion, 112  C  39 

if  assignee  pays  face  of  mortgage,  as- 
signor may  be  liable  to  prosecution  if  it 
fails  to  use  money  to  make  pavments,  112  C 
39 

effect  of  assignment  in  general,   112  C  51 

assignee  has  right  to  enforce  mortgage  even 
if  assignment  was  made  without  considera- 
tion,  114   C  200 

whether  assignment  of  mortgage  is  a  pledge 
or  is  a  mortgage  of  a  mortgage,  determined 
bv  substance  of  contract  and  intent  of  par- 
ties.  121  C  253 

in  case  of  pledge,  pledgee  can  ordinarily 

retain  only  sum  sufficient  to  repay  him  to- 
gether with  expenditures  for  caring  for 
property,  121  C  253 
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if  he  recovers  more  he  will  hold  surplus 

as  trustee  for  parties  entitled  thereto,  121  C 
253 

assignee  has  defeasible  title  which  ends  on 

payment  of  debt,  121  C  257     , 
-but    in   present   case   effect   of   an    unap- 


pealed  judgment  of  Superior  Court  was  to 
vest  property  of  mortgage  in  assignee,  and 
as  it  could  not  be  attacked  collaterally,  as- 
signee could  foreclose,  121  C  253 

assignment  of  mortgage  passes  all  the  title 
mortgagee  had  in  the  land ;  it  is  in  effect 
a  convevance  of  the  land  included  in  mort- 
gage, 121  C  263 

an  assignment  of  a  mortgage  falls  within  the 
purview  of  the  recording  statute.  121  C  263 

policy  of  State  that  purchasers  of  inter- 
ests in  real  estate  are  entitled  to  rely  on 
land  records  as  disclosing  true  title,  121  C 
268 

effect  of  failure  to  record  assignment  of  mort- 
gage upon  rights  of  subsequent  assignee.  121 
C  263 

court  has  gone  beyond  express  terms  of 

recording  statute  and  given  protection  of 
recording  system  to  those  who  have  given 
credit  to  one  appearing  as  record  owner 
though  he  had  no  beneficial  interest  in  it, 
on  basis  of  equitable  estoppel,  121  C  271 
-by  analogous  application  of  policy  of  re- 


cording  statute   it   can   be   made   to   afford 
protection  as  regards  assignments  of  mort- 
gages. 121  C  263 
-and   upon   principle   of   estoppel,   plaintiff, 


the  first  assignee,  by  failure  to  record  as- 
signment, was  barred  from  claiming  prior- 
itv  over  defendant,  subsequent  assignee,  121 
C  263 

assignment  of  the  debt  carries  with  it  the 
right  and  benefit  of  the  security,  though 
that  be  not  assigned,   121   C  263 

and  an  assignment  of  the  security   apart 

from  the  debt  transfers  the  bare  title,  the 
beneficial  interest  in  which  remains  with 
the  owner  of  the  debt,  121  C  263 

company  issued  participating  certificates 
against  a  mortgage,  assigning  to  each  hold- 
er an  undivided  share  in  note  and  morL 
and  guaranteeing  payments :  company  be- 
came insolvent  and  receiver  was  appointed, 
128  C  360 

— ' — certificate    holders     were    purchasers     of 
share  in  mortgage  subject  to  conditions  of 
agreement,  128  C  361 
-when   company    came    into   possession   by 


foreclosure  it  held  property  charged  with 
trust  for  certificate  holders,  128  C  361 
— implied  power  in  company  if  debt  not 
paid  to  acquire  property  by  strict  foreclo- 
sure and  then  to  sell  it  and  distribute  pro- 
ceeds. 128  C  361 
-receiver  holds  property  with  same  powers 


and    obligations    and    court    may    authorize 
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him  to  sell  property  even  without  consent 
of  certificate  holders,  128  C  361 
assignor  of  partial  interest  in  mortgage  is 
proper  party  to  realize  upon  obligation  and 
to  apportion  amount  recovered  between  him- 
self and  assignee,   128  C  370 

§  17.  Payment  or  Performance  of  Condi- 
tion; Release;  Satisfaction  and  Dis- 
charge 

§  18.  In  General 

lien  of  creditor  is  not  affected  by  a  release  by 
mortgagee,  5  D  77 

payment  after  forfeiture  gives  only  a  right 
to  reconveyance  in  equity,  19  C  227 

is  no  defense  in  ejectment,  21  C  378 

release  for  temporary  purpose,  held  to  con- 
stitute mortgagee  a  surety,  though  debt  was 
not  assigned  with  it,  33  C  1 

release  of  portion  of  land  to  vendee  of  mort- 
gagor without  mortgagor's  consent ;  mort- 
gagee takes  risk  of  sufficiency  of  remainder, 
47  C  390 

not    affected    by    supplemental    quitclaim 

from  original  owner,  47  C  390 

where  owner  of  equity  sold  portion  of  prop- 
erty and  mortgagees  agreed  to  release,  held 
not  bound  to  release  more  than  portion  sold, 
50  C  262 

though  release  of  whole  was  necessary  to 

give  satisfactory  title  to  purchaser,  50  C 
262 

and  purchaser  gains  no  equitable  title  by 

tender  of  purchase  money  and  filing  caveat, 
50  C  262 

caveat  held  a  cloud  on  title  which  could 


be  removed,  50  C  262 

under  statute,  an  administrator  or  guardian 
may  release  part  of  property  on  part  pay- 
ment, 50  C  262 

wrongful  release  of  mortgage  held  as  collat- 
eral, renders  releasor  liable  to  account  for 
its  value,  51  C  153 

equity  at  once  applies  the  value  of  secu- 
rity in  payment  pro  tanto  of  debt,  51  C  153 

fraud  in  securing  release  excludes  parties 
from  any  advantage  under  release,  51  C  216 

if    release    is    recorded,    subsequent    bona 

fide  purchaser  for  value  will  be  protected, 
51  C  216 
-but  not  protected  unless  he  is  a  purchas- 


er for  valuable  consideration,  51  C  216 
a  prior  mortgagee  may  release  other  property 
without  being  chargeable  with  the  value  of 
such  security,  for  the  benefit  of  subsequent 
mortgagee,  56  C  55 
if   mortgagee   refuses   to  receive   mortgagor's 
money   on   tender   after   forfeiture,   he   will 
lose  his  interest  thereafter,  60  C  344 
release  of  one  of  tracts  subject  to  mortgage; 
acceptance   of  deed  of  part  of   property  as 
not   satisfying  mortgage;   strict  foreclosure 
as  discharging,  70  C  92 


mortgagor  relieved  from  actual  production 
and  proffer  of  money  where  mortgagee  re- 
fused to  sign  release  until  another  claim 
paid,  76  C  705 

mortgagee  after  payment  has  only  a  naked 
legal  title,  92  C  345 

so  long  as  anything  is  due,  mortgagee  not  sub- 
ject to  damages  for  failure  to  release,  93  C 
116 

release  need  not  be  tendered  till  debt  paid,  93 
C  491 

by  statute,  execution  and  delivery  of  re- 
lease, after  written  request  and  satisfaction 
thereof,  is  required,  93  C  495 

effect  of  mortgagor's  default  where  mortgage 
gives  right  of  partial  releases  on  partial 
payments,  94  C  110 

on  payment,  mortgagor  is  entitled  to  release, 
not  assignment,  95  C  585 

but  if  he  has  assigned  equity  to  one  who 

assumes  mortgage,  then  he  may  claim  as- 
signment to  enforce  assignee's  duty,  95  C 
585 

release  of  a  mortgage  and  acceptance  of  an- 
other one  in  substitution  relieves  guarantor 
of  note,  97  C  358 

equity  will  reinstate  original  mortgage  re- 
leased where  renewal  mortgage  is  taken  in 
ignorance  of  intervening  incumbrance,  101 
C  614 

but  only  for  amount  of  original  debt,  101 

C  614 

payments  to  mortgagee  are  not  binding  upon 
assignee  under  duly  recorded  assignment  in 
absence  of  estoppel  or  agency,  104  C  700 

in  foreclosure,  defenses  at  law  are  payment, 
discharge,  release,  satisfaction  or  invalidity, 
106  C  436 

oral  agreement  by  mortgagee  to  release  lots 
as  sold  in  building  development  from  oper- 
ation of  blanket  mortgage  held  not  to  run 
with  land  nor  enure  to  benefit  of  subsequent 
incumbrancer,   108  C  26 

satisfaction  of  debt  ends  mortgage  interest, 
112  C  128 

where  note  and  mortgage  could  not  be  found 
by  mortgagee's  executor,  conclusion  that 
they  were  lost,  not  destroyed  with  intent  to 
make  gift,  upheld,   114  C  1 

indorsements  of  payments  on  note  are  prima 
facie  evidence  of  amount  and  date  of  pay- 
ments, 114  C  200 

where  mortgage  provided  that  instalment 
should  be  due  on  certain  day  and  that  fail- 
ure to  make  payment  of  any  sum  due  made 
the  whole  amount  of  note  immediately  pay- 
able, provision  for  release  of  certain  piece 
of  property  during  term  of  mortgage  upon 
payment  of  certain  sum.  was  not  effective 
after  instalment  became  due  and  unpaid,  114 
C  467 
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party  seeking  release  cannot  demand  aid 

of  equity  while  disregarding  his  own  obli- 
gation,  114  C  467 

whatever  extinguishes  the  debt,  discharges  the 
mortgage,  125  C  232 

when  the  debt  is  gone,  a  reconveyance  is 

not  necessary  to  put  an  end  to  the  rights  of 
the  mortgagee,  125  C  232 

agreement  of  bank  to  release  mortgage  on 
payment  of  less  than  sum  due,  procured 
through  untrue  statements  of  mortgagor  as 
to  amounts  he  could  raise,  constituted  ac- 
cord obtained  by  misrepresentation  of  ma- 
terial facts  and  could  not  be  enforced,  126 
C692 

mortgagee  entitled  to  rely  on  representa- 
tions and  was  under  no  duty  to  inquire  into 
sources  from  which  mortgagor  proposed  to 
secure  money,  126  C  699 

where  no  claim  for  payment  of  mortgage  debt 
is  made  by  mortgagee  against  estate  of 
mortgagor,  mortgagee's  right  as  agajnst  the 
security   is  not  affected,   127  C  624 

where  defendants  gave  cash  and  note  in  set- 
tlement of  mortgage  upon  representation  of 
plaintiff  that  much  larger  sum  was  due  on 
it  than  was  actually  due,  there  was  substan- 
tial failure  of  consideration,   129   C   194 

§  19.  What  Constitutes 

land  exonerated  only  by  foreclosure  of  equity 
of  redemption,  which  takes  it  out  of  nature 
of  pledge  and  appropriates  it  in  payment,  K 
256 

foreclosure  a  bar  to  further  action  on  mort- 
gage debt,  1  R  203 

release  of  equity  of  redemption  is  satisfaction 
of  mortgage  debt ;  embraces  note  for  inter- 
est on  judgment  for  the  debt,  1  R  411 

payment  after  forfeiture  does  not  divest  the 
legal  estate,  2  D  151,  17  C  146,  19  C  227, 
21  C  379 

only  gives  right  to  compel  reconveyance 

in  chancery,  2  D  151,  17  C  153,  19  C  227, 
21  C  387 

surrender  of  mortgage  note  is  no  discharge  of 
lien,  2  C  161,  6  C  374 

foreclosure  is  an  extinguishment  of  the  debt, 
3  C  62,  5  C  532 

aliter,   before   expiration   of  time   limited, 

31   C  215 

substitution  of  notes  held,  inter  partes,  no  ex- 
tinguishment of  the  debt,  8  C  390 

effect  of  payment  of  entire  debt  by  one  co- 
mortgagor,  on  foreclosure,  14  C  135 

foreclosure  is  a  payment,  if  value  of  property 
exceeds  the  debt,  even  at  law,  18  C  131,  44 
C  236,  60  C  343 

payment  after  decree  before  expiration  of 
time,  entitles  mortgagor  to  release  on  re- 
quest, 22  C  175 

effect  of  fifteen  years'  adverse  possession  by 
mortgagor;  new  promise,  32  C  288 
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payment  by  third  person  does  not  extinguish 
debt  against  the  intent  of  the  parties,  40  C 
90 

assumption  by  grantee  and  additional  mort- 
gage to  mortgagee,  is  no  discbarge  of  first 
mortgage,  44  C  340 

caking  security  from  third  person  held  no  pay- 
ment, unless  there  be  substitution  or  nova- 
tion, 44  C  348 

statute  de  foreclosure  as  a  bar  to  action  on 
mortgage  debt,  does  not  apply  to  proceed- 
ings before  act  took  effect,  56  C  146 

foreclosure  is  how  far  a  satisfaction  of  the  in- 
debtedness,  58   C  257 

decree  of  sale  under  statute  is  a  foreclosure, 
58  C  257 

foreclosure  of  a  lien  operates  as  a  payment 
of  the  debt  and  as  a  redemption  of  lien,  60  C 
343 

mere  change  in  form  of  indebtedness  does  not 
discharge  mortgage,  81   C  354 

prior  to  1833  foreclosure  was  a  bar  to  sub- 
sequent action  for  debt ;  not  so  now,  89  C 
100,  91  C  586,  116  C  329 

no  change  in  form  of  indebtedness  or  in  mode 
or  time  of  payment  will  discharge  the  mort- 
gage, 101   C  622 

so  long  as  debt  remains,  equity  will  keep 

incumbrance  alive  if  that  will  serve  justice 
and  carry  out  intention  of  parties,  101  C 
622 

lien  of  mortgage  given  as  collateral  security 
is  discharged  by  payment  of  debt,  105  C  615 

act  of  taking  possession  under  title  through 
foreclosure  discharges  debt  if  property  is 
of  greater  value  than  debt,  109  C  329 

mortgagee  entitled  only  to  satisfaction  of  his 
debt,  109  C  334 

foreclosure  merely  cuts  off  right  of  re- 
demption and  vesting  title  adds  nothing  to 
its  legal  effect,  109  C  334 

intention  to  discharge  mortgage  coupled  with 
act  constitutes  abandonment,  110  C  374 

whatever  extinguishes  the  debt  discharges  the 
mortgage,  110  C  378 

when  debt  is  gone,  reconveyance  not  nec- 
essary to  put  end  to  mortgagee's  rights,  110 
C  378 

payment  to  trustee  in  mortgage  held  to  dis- 
charge maker  as  against  holder  of  note 
where  mortgage  authorized  this  method  of 
payment,  112  C  223 

redemption  does  not  discharge  debt  unless 
value  of  property  is  equal  to  debt,  112  C  610 

mortgagee  entitled  to  no  more  than  satisfac- 
tion of  debt  either  by  cash  or  appropriation 
of  property,  113  C  245 

when  the  mortgage  debt  has  been  paid  lien  of 
the  mortgage  is  extinguished,   115  C  655 

the  debt  is  paid  when  the  mortgagee  has 

appropriated  the  property  to  it  and  the  val- 
ue exceeds  the  debt,  115  C  652 


mortgagee  ordinarily  only  entitled  to  payment 
of  debt  owing  him,  plus  charges;  when  he 
has  appropriated  sufficient  property  in  value 
to  discharge  it,  he  is  entitled  to  no  more, 
116  C  258 

where  mortgagor,  after  transferring  equity 
without  assumption  agreement  by  grantee, 
secured  quitclaim  of  mortgage  to  himself, 
effect  was  to  discharge  note  and  release 
mortgage,  116  C  386 

where  debt  has  been  discharged  mortgage 

no  longer  exists,  whether  formally  released 
or  not,  116  C  386 

foreclosure  of  property  by  prior  mortgagee 
does  not  affect  mortgagor's  liability  on  note 
secured  by  subsequent  mortgage,  116  C  424 

reception  of  interest  in  advance  upon  a  note 
is  prima  facie  evidence  of  binding  contract 
to  forbear  and  delay  time  for  payment,  116 
C  480 

recovery  cannot  be  had  during  period  for 

which  interest  has  been  paid,  116  C  480 
-and  agreement  to  forbear  if  subsequently 


made  would  bind  party  to  do  nothing  fur- 
ther than  he  was  already  bound  to  do,  116 
C  485 

where  quitclaim  recited  valid  consideration 
its  effect  as  legal  act  cannot  be  nullified  by 
proof  of  no  actual  consideration,  118  C  635 

and  where  it  recited  intention  to  release 

grantor's  half-interest  in  mortgage  it  con- 
stituted abandonment  of  debt  though  note 
was  not  indorsed  or  delivered,  118  C  635 

§  20.  Foreclosure 

§  21.  In  General 

right  of  second  mortgagee  to  compel  first  to 
apply  collateral  in  his  hands,  15  C  19 

whatever  passes  by  the  mortgage  may  be  fore- 
closed, 18  C  101,  23  C  592 

court  will  not  ordinarily  inquire  as  to  quan- 
tity of  the  estate,  23  C  592 

decree  does  not  affect  trustee  in  insolvency, 
when,  37  C  508 

grant  of  foreclosure  and  issuance  of  execution 
of  ejectment  for  delivery  of  possession  to 
petitioner  not  infringement  of  right  to  trial 
by  jury,  46  C  513 

when  title  has  become  absolute  in  mortgagee 
excess  of  value  is  no  ground  for  equitable 
relief  by  parties  to  the  suit,  50  C  351 

foreclosure  of  two  pieces  mortgaged,  one 
owned  in  common,  one  by  one  debtor  only ; 
conveyance  of  latter  tract  by  warranty  deed, 
51  C  329 

held  purchaser  may  insist  upon  grantor's 

interest  in  first  piece  paying  the  debt,  51  C 
329 

equities   between   owners    and   parcels    of 

land  on  foreclosure,  51  C  329 

foreclosure  in  courts  of  another  State,  of 
mortgage  on  land  in  this  State,  has  no  va- 
lidity here,  55  C  334 
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the  courts  of  each  State  have  exclusive  ju- 
risdiction over  land  in  its  own  limits,  55  C 
334 

effect  of  failure  to  file  certificate  of;  forfei- 
ture, 57  C  52 

each  month's  neglect  is  a  complete  of- 
fense, 57  C  52 

filing  certificate  before  suit  for  forfeiture 

held  not  a  bar  to  the  action,  57  C  52 

limitation   of   time   for    suit   to    one   year 

applies ;  but  such  limitation  must  be  plead- 
ed by  defendant,  57  C  52 

aggregate  forfeitures  recoverable  may  be 

included  in  one  count,  57  C  52 
-evidence    of    agreement    with    mortgagor 


after   foreclosure  to  reconvey,   inadmissible, 
57  C  52 
-though  certificate  was  filed  on  failure  of 


mortgagor  to  perform  agreement,  57  C  52 
action  under  statute  for  failure  to  file  cer- 
tificate may  be  brought  by  husband  and 
wife,  57  C  52 
title  absolute  under  foreclosure  is  a  "sale" 
within  terms  of  insurance  policy  avoiding 
same,  if  sold,  57  C  335 

decree  of  sale  under  statute  is  a  foreclosure; 
foreclosure  defined,  58  C  260 

effect  of  stay  of  execution  under  foreclosure, 
74  C  680 

nature  of  foreclosure,  78  C  107 

how  far  title  of  mortgagee  can  be  determined 
on  foreclosure,  81   C  419 

foreclosure  of  heirs  and  estate  of  mortgagor 
who  had  nothing  to  convey  and  who  did  not 
warrant  his  title  is  harmless,  81  C  442 

where  a  stranger  forecloses  distributees  of  an 
estate,  executor  cannot  regard  equities  ac- 
quired thereby,  82  C  308 

equity  relieves  against  forfeiture,  87  C  293 

when  tender  after  forfeiture  stops  running  of 
interest,  87  C  293 

mortgagee  foreclosing  gets  no  better  title  than 
mortgagor  had,  96  C  539 

subsequent  incumbrancer  without  notice  not 
bound  by  agreement  between  owner  and 
mortgagee  de  reconveyance  of  title  to  own- 
er after  foreclosure,  102  C  425 

by  foreclosure,  mortgagee  can  only  obtain  the 
title  which  mortgagor  had  when  mortgage 
was  given,  105  C  80 

action  of  foreclosure  peculiarly  equitable; 
court  may  determine  all  questions  necessary 
to  complete  justice,  105  C  169 

strict  foreclosure  against  C,  who  was  original 
mortgagor  but  not  present  owner  conveyed 
no  title,  111  C  504 

where  first  mortgagee  foreclosed  upon  un- 
derstanding that,  if  no  one  redeemed,  mort- 
gagor was  to  continue  as  owner  of  equity 
subsequent  to  mortgage,  effect  was  to  enti- 
tle mortgagor  to  conveyance  of  equity  up- 
on his  giving  new  mortgage  like  old  one, 
111   C  508 
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and  when  he  made  subsequent  mortgage 

of  property  to  another  party,  latter  obtained 
no  title,  but  had  a  right  in  equity  to  compel 
carrying  out  of  understanding.  Ill  C  508 
-terms   of   decree   in    such    a   case,    where 


original  mortgagor  seeks  adjudication  de- 
termining his  rights.  111  C  509 

mortgagor  not  bound  in  all  cases  to  wait  while 
subsequent  mortgagees  litigate  among 
themselves,   112  C  447 

matter   rests   in  discretion  of  trial  court, 

112  C  447 

if  foreclosure  is  granted  judgment  should 

not  vest  title  in  incumbrancer  whose  right 
is  in  question.  112  C  451 

foreclosure  of  judgment  lien  by  creditor  who 
also  holds  mortgage  to  secure  debt ;  unpaid 
taxes  do  not  prevent  mortgage  being  "first 
charge"  so  that  value  of  property  will  be 
first  applied  to  debt  under  statute.  112  C  652 

foreclosure  of  mortgage  entitles  its  owner  to 
benefit  of  improvements  made  upon  it  113 
C  349 

trustee's  duties  under  mortgage  securing  many 
small  noteholders  were  active  until  default 
and  consummation  of  foreclosure ;  duty  to 
bid  in  property,   116  C  320 

where  incumbrancer  was  entitled  to  receive 
award  for  condemnation  as  soon  as  due 
from  city  without  regard  to  foreclosure, 
court  was  correct  in  withholding  foreclosure 
judgment  until  that  issue  was  determined, 
116"  C  608 

action  of  foreclosure  is  peculiarlv  an  equitable 
one,  120  C  211 

courts  of  equity  applying  established  ju- 
risdiction to  relieve  against  penalties  and 
forfeitures  created  equitv  of  redemption,  120 
C211 

foreclosure  of  mortgage  and  action  on  note 
are  regarded  as  separate  and  distinct  causes 
of  action,  though  both  may  be  pursued  in 
foreclosure  suit,  120  C  670 

while  lis  pendens  prevents  purchaser  from 
mortgagor  from  acquiring  any  greater 
rights  than  latter,  it  will  not  render  deed 
null  and  void.  122  C  407 

action  is  peculiarly  equitable  and  court  may 
entertain  all  questions  necessary  to  do  com- 
plete justice,  125  C  227 

§  22.  Right  to  Foreclose;   Defenses 

right  to  foreclose  may  be  barred  by  fifteen 
years'  possession  bv  mortgagor,  22  C  569, 
32  C  288 

effect  of  new  promise,  32  C  288 

is  not  barred  though  the  debt  be  barred.  22 
C  569,  32  C  288 

payment  by  firm,  of  secured  notes  indorsed 
by  partner ;  partner  may  foreclose  subse- 
quent incumbrances.  23  C  123 

one  comortgagee  acquiring  the  equity  may  be 
foreclosed  by  the  other,  30  C  344 
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mortgage  to  secure  contract;  insolvency  of 
mortgagor;  may  be  foreclosed  before  time 
of  contract  expired,  34  C  45 S 

lies  for  overdue  interest,  though  principal  is 
not  due,  45   C   159 

one  cotenant  obliged  to  redeem  may  fore- 
close his  cotenant,  45  C  513 

such  cotenant  may  prevent  foreclosure  by 

contributing  his  share,  45  C  513 

payment  of  mortgage  debt  by  mortgagor  after 
levy  by  creditor  puts  him  in  place  of  mort- 
gagee. 46  C  207 

so  held  where  mortgagor  was  compelled 

to  pay  mortgage  debt  after   conveyance  of 
equity  to  his  wife  by  creditor,  46  C  207 
-husband    as    such    mortgagee    may    fore- 


close wife,  46  C  207 

foreclosure  by  mortgagee  or  his  assignee  is 
not  barred  by  adverse  possession  of  mort- 
gagee, 47  C  486 

aliter,  as  to  assignee,  if  assignor's  ad- 
verse possession  be  for  fifteen  years  after 
the  assignment.  47  C  486 

one  conveying  mortgaged  land  by  warranty 
deed  and  subsequently  buying  mortgage 
cannot  foreclose  same.  5S  C  109 

A  holding  first  and  third  mortgages  fore- 
closed owner  only,  then  quitclaimed  all  his 
interest  to  C;  held  B's  rights  as  second 
mortgagee  are  not  therebv  affected,  60  C 
107 

if  B  would  foreclose  C,  he  must  pay  C 

ihe  amount  due  on  the  first  mortgage.  60 
C  107 

insurance  premiums,  taxes,  etc..  though  in- 
cluded as  part  of  debt,  give  no  right  to 
foreclose  apart  from  debt,  75  C  370 

that  note  is  outlawed  does  not  bar  foreclo- 
sure. 75  C  429.  76  C  146 

or  prevent  inclusion  of  interest  for  whole 

period,  75  C  429 

adverse  possession  by  mortgagor  as  a  defense, 
76  C  223 

limitations  on  actions  to  foreclose :  recogni- 
tion of  mortgage  as  removing  them,  76  C 
227.  84  C   : 

equity  will  not  foreclose  on  infant's  mortgage 
during  his  minority.  79  C  6S7 

right  to  foreclose  not  barred  by  failure  to 
pav  interest  on  note,  unless  for  fifteen  years, 
SIC  442 

permitting  mortgagor  to  occupy  premises  for 
more  than  fifteen  years  without  recogniz- 
ing mortgage  is  laches:  foreclosure  barred, 
84  C  54 

a  cotenant  who  buys  a  mortgage  need  not 
proceed  to  action  of  contribution  to  get  his 
cotenant's  share,  but  is  subrogated  to  rights 
of  mortgagee.  S5  C  379 

one  who  withheld  mortgage  from  record  for 
two  years  is  not  entitled  to  foreclosure 
against  insolvent  estate  of  mortgagor,  S?  C 
694 


under  an  agreement  in  writing  with  second 
mortgagee;  held  mortgagee  could  not  fore- 
close within  six  months  and  while  mort- 
gagor was  making  improvements,  88  C  442 

provision  accelerating  due  day  on  default  of 
interest  or  instalment,  at  option  of  mort- 
gagee, does  not  require  demand  before  ex- 
ercising option,   97   C  353 

no    default    where    mortgagee    authorizes 

payment  by  mailing  check  and  it  is  mailed 
in  time  but  not  received,  97  C  353 
-equity    may    relieve    against    accident    or 


mistake    in    paying    interest    or   instalment, 
97  C  353 
-in  such  a  case,  mortgagor  need  not  prove 


continued    ability    and    willingness    to    pay, 
97  C  353 
-such  a  provision  is  valid,  97  C  357 


defendant  may  defend  foreclosure  upon  basis 
of  contract  between  assignee  of  mortgage 
who  is  plaintiff  and  his  assignor  by  which 
the  former  agreed  to  forbear  foreclosure 
for  a  time,  99  C  203 

where  grantee  assigned  mortgage  on  another 
piece  of  land  as  part  of  purchase  price  and 
to  secure  it  he  gave  fourth  mortgage  on 
property  bought  conditioned  to  run  five 
years  unless  store  built  on  property  in  six 
months,  latter  was  foreclosed  when,  store 
not  having  been  built,  interest  on  former 
mortgage  was  not  paid,  100  C  668 

foreclosure  not  postponed  to  end  of  five- 
year  period,   100  C  668 

accepting    payment    on    prior    purchase- 
price  mortgage  does  not  estop  plaintiff  with 
reference  to  two  mortgages  in  issue  in  this 
action,  100  C  668 
-questions    as     to     personal    liabilities     of 


parties    to   mortgage   or   as   to   protests   of 

note  not  in  issue,  100  C  678 
in  foreclosures,  defenses  at  law  are  payment, 

discharge,  release,  satisfaction  or  invalidity, 

106  C  436 
equity  takes  cognizance  of  fraud,  accident 

or  mistake,  106  C  436 
-mere  forgetfulness  or  mistake  from  gross 


negligence  no  defense,  106  C  436 
— but  mistake  as  to  interest  being  due 
quarterly  instead  of  same  time  as  instal- 
ments of  principal,  resulting  in  slight  delay 
will  not  be  permitted  to  accelerate  due 
day  and  justify  foreclosure,  106  C  436 
-particularly    where    result    would   be   ex- 


treme   and     disproportionate    hardship     to 

mortgagor,   106  C  436 
note  assigned  after  maturity  is  subject  to  all 

defenses     which     would   have     been     good 

against  original  mortgage,   108  C  26 
where   mortgage   secures   nonnegotiable   note, 

holder    is     subject    to     all     defenses     good 

against  payee,  110  C  438 
note  not  made  nonnegotiable  by  provision 

permitting   recovery  of  costs,   charges   and 
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expenses  including  attorney's  fee  of  collec- 
tion by  foreclosure  or  otherwise,  110  C  438 
-but  is  nonnegotiable  if  it  provides  for  re- 


covery of  costs  in  connection  with  any  liti- 
gation arising  from  or  connected  with  debt 
or  mortgage,  110  C  438 

right  to  foreclose  mortgage  for  overdue  in- 
terest, when  principal  not  yet  due,  is  gen- 
erally recognized,  111  C  106 

acceleration  clause  giving  option  to  mort- 
gagee to  call  whole  debt  on  default  of  in- 
terest is  for  benefit  of  mortgagee  and  may 
be  waived  by  him,  111  C  106 

where  mortgage  is  pledged  as  collateral, 

mortgagee  and  pledgee  must  join  in  calling 
debt,  111  C  106 
-foreclosure    for    interest    alone    evidences 


election  not  to  call  principal,  111  C  111 
failure  to  keep  property  insured,  without  pro- 
vision that  this  makes  principal  due,  will 
not  give  right  to  foreclose  for  entire  prin- 
cipal, 112  C  498 

where   note   provided   for  acceleration  of 

due  date  for  nonpayment  of  insurance  pre- 
miums and  mortgage  made  it  duty  of  mort- 
gagor to  insure,  his  failure  to  pay  mort- 
gagee premium  on  insurance  later  taken 
out  without  right,  will  not  permit  fore- 
closure for  principal,  112  C  498 
-mere  failure  of  mortgagor  to  deliver  pol- 


icy to  mortgagee  will  not  permit  fore- 
closure, 112  C  502 

though  note  was  lost  no  reasonable  infer- 
ence could  be  drawn  that  holder  had  de- 
stroyed it  with  intent  to  make  gift  to  one 
who  had  assumed  mortgage,  114  C  1 

provision  in  note  that  if  any  payment  on  prin- 
cipal or  interest  is  in  arrears  for  fifteen 
days  entire  amount  becomes  immediately 
payable,  does  not  postpone  day  on  which 
instalment  is  due,   114  C  467 

payment  due  six  months  after  making  of 

note  dated  May  22d  is  due  on  November 
22d,  114  C  467 

persons  having  liens  against  property  under 
contracts  with  mortgagor,  occupy  no  bet- 
ter position  than  he  would,  114  C  467 

when  there  is  acceleration  clause  in  mortgage 
note  failure  of  holder  to  make  demand  aft- 
er one  instalment  is  unpaid  does  not  affect 
right  to  do  so  when  another  becomes  un- 
paid, 116  C  418 

it  is  sufficient  if  demand  is  made  in  rea- 
sonable time  after  latter  date,  116  C  418 

mortgage  stipulated  that  it  would  not  be 
foreclosed  if  interest  and  taxes  were  paid 
promptly;  taxes  due  April  1st  were  paid 
June  15th,  and  suit  to  foreclose  begun  July 
14th ;  interest  due  after  suit  was  started 
sent  through  mail  as  usual  but  not  de- 
livered due  to  plaintiff's  change  of  address ; 
held 
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equity  will  not  allow  forfeiture  to  be  en- 
forced for  late  payment  of  taxes,  mortgagee 
having  obtained  all  that  forfeiture  was  in- 
tended to  secure,  116  C  666 
-and    not    equitable    that    plaintiff    should 


take  advantage  of  situation  de  nonreceipt 
of  interest  due  to  her  change  of  address, 
116  C  666 

rule  that  barring  of  debt  secured  by  mort- 
gage by  running  of  Statute  of  Limitations 
does  not  prevent  foreclosure  of  mortgage 
considered  and  reaffirmed,  119  C  355 

effect  of  absolute  foreclosure  in  effecting  ap- 
propriation of  property,   120  C  16 

fact  that  there  was  delivered  to  defendant 
with  assignment  a  forged  note  would  not 
detract  from  force  of  assignment  as  trans- 
ferring indebtedness,  for  note  is  mere  evi- 
dence of  indebtedness  secured,  121   C  270 

plaintiff  bank  did  not  act  inequitably  in  sell- 
ing stock  held  as  collateral  for  loan  so  as 
to  preclude  it  from  resorting  to  equity  in 
foreclosing  mortgage  given  as  additional 
collateral,  122  C  419 

nor  was  plaintiff  estopped  from  fore- 
closing by  its  conduct  and  representations 
concerning  conversion  of  collateral,  122  C 
419 

if  grantor  sets  forth  in  instrument  that  he  is 
seised  of  particular  estate  which  deed  pur- 
ports to  convey,  or  if  such  seisin  is  af- 
firmed expressly  or  impliedly,  he  and  all 
in  privity  with  him  will  be  estopped  to 
deny  he  was  so  seised  at  time  of  convey- 
ance, 123  C  117 

where  mortgage  describes  land  and  recites 
it  is  subject  to  mortgage,  conveyance  is  of 
an  equity  of  redemption  and  warranty  and 
estoppel  under  it  will  go  no  further  than 
to  prevent  mortgagor  from  retaining  any 
interest  by  subsequent  conveyance  adverse 
to  that  title,  123  C  117 

so  where  second  mortgagee  was  fore- 
closed out  by  first  mortgagee,  and  mort- 
gagor subsequently  purchased  land  from 
first  mortgagee,  mortgagor  is  not  estopped 
from  asserting  title  derived  by  the  recon- 
veyance, nor  is  second  mortgage  revived, 
123  C  117 

if  mortgagor  is  prevented  by  accident,  mis- 
take or  fraud  from  fulfilling  condition  of 
mortgage,  foreclosure  cannot  be  had,  124  C 
320 

so  vendor  who  took  back  mortgage  re- 
tained warranty  deed  and  did  not  record 
it,  thus  preventing  vendee  from  obtaining 
Federal  Land  Bank  mortgage  and  paying 
purchase-money  mortgage,  could  not  have 
foreclosure,  124  C  320 
-warranty   deed   ordered   recorded,    124   C 


closure  in  absence  of  clause  providing  that 
principal  shall  become  payable  upon  such 
failure,   124  C  333 

where  acceleration  clause  gave  mortgagees 
option  to  declare  entire  debt  due  in  case 
of  default  in  payment  of  insurance  pre- 
miums, held  there  was  implied  agreement 
to  carry  sufficient  insurance  to  protect 
mortgagees'  interest,  124  C  333 

upon  failure  of  mortgagor  to  do  so,  mort- 
gagees could  take  out  such  insurance,  and 
upon  failure  of  mortgagor  to  reimburse 
for  premiums,  could  foreclose,  124  C  333 

dissenting    opinion    holds    that    as    there 

was  no  covenant  or  agreement  in  note  or 
mortgage  requiring  mortgagor  to  carry  in- 
surance, such  agreement  could  not  be  im- 
plied   from    acceleration    claus,    124    C   339 

acceleration  clause  provided  mortgagees  could 
declare  entire  debt  due  upon  failure  to  ob- 
tain assumption  and  agreement  to  pay  note 
by  grantee  in  event  of  conveyance,  124  C 
333 

provision    in    conveyance    to    corporation 

that  property  subject  to  mortgages  of  rec- 
ord and  vote  by  it  to  assume  mortgage,  un- 
communicated  to  plaintiffs,  did  not  put 
them  in  position  to  bring  action  and  did 
not  satisfy  provision,  124  C  333 
-dissenting  opinion  ,holds  that  exercise  of 


option  to  accelerate  not  activated  by  breach 
of  this  provision  but  by  failure  to  pay  in- 
surance premiums,  124  C  340 

upon  facts  held  that  plaintiffs  abandoned  se- 
curity of  the  second  mortgage  which  they 
sought  to  foreclose,  125  C  227 

inference   from   seven  years'   acquiescence 

practically  irresistible,  125  C  235 

though  action  on  note  may  be  barred  by 
Statute  of  Limitations  this  will  not  neces- 
sarily bar  foreclosure,    (dis.)    125   C  237 

agreement  that  T  would  finance  purchase  of 
mortgage  by  plaintiff  and  suit  to  foreclose 
it  and  afterwards  would  buy  property, 
against  public  policy  and,  as  between  par- 
ties, unenforceable,  129  C  362 

right    plaintiff    is    seeking    to    enforce    in 

foreclosure  action  originated  in  illegal 
agreement,  and  it  would  be  improper  to 
enforce  it  in  this  action,  129  C  362 

-Amount      of      Debt;       Interest; 


325 

failure    to    keep    property    insured    does    not 
give    mortgagee    right    to    immediate    fore- 
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tax  paid  by  mortgagee  to  protect  the  estate 
a  charge  on  the  land,  14  C  32 

interest  paid  only  by  unpaid  note  is  recov- 
erable though  indorsed  on  original  note  as 
paid,  16  C  260 

decree  must  find  what  sum  due,  23  C  79 

mortgagor  may  recoup  partial  failure  of  con- 
sideration, 34  C  67 

prior  mortgagee  may  release  other  property, 
without  being  chargeable  with  the  value  of 


Mortgages  §  23 


such  security  on  his  mortgage  debt,  for 
the  benefit  of  subsequent  mortgagee,  56  C 
55 

where  mortgage  is  given  to  secure  note  in 
consideration  that  one  hold  oneself  ready 
to  work  for  a  year,  actual  earnings  of 
mortgagor  during  year  cannot  be  allowed  on 
mortgage  at  foreclosure,  79  C  709 

in  foreclosure  amount  in  demand  is  amount  of 
debt,  81  C  400,  87  C  300 

"matter  in  demand"  is  the  amount  of  the 
debt ;  its  sufficiency  may  appear  in  answer 
or  counterclaim,  95  C  66 

where  it  appears  that  mortgagee,  who  sold 
land  to  mortgagor,  had  agreed  to  convey 
a  farm  of  sixty  acres  but  only  conveyed 
one  of  forty-five  acres,  foreclosure,  with- 
out reduction  in  debt,  improper,  97  C  345 

if  defense  is  proved  but  evidence  of  damage 
lacking  it  is  error  to  give  plaintiff  judg- 
ment for  full  amount ;  damages  may  be 
shown  on  a  rehearing,  97  C  345 

advancements  which  may  be  added  to  mort- 
gage debt  not  limited  to  those  defined  in 
statute,  if  equity  requires  more,  105  C  169 

payment  on  principal  of  first  mortgage,  costs 
of  action  to  foreclose  it,  and  expense  of  in- 
surance appraisal,  may  be  added  to  second 
mortgage  debt,  105  C  169 

in  permitting  advancement  to  be  added  to  debt 
aside  from  statute  later  mortgagee  or  lienor 
must  not  be  subjected  to  inequitable  bur- 
den, 105  C  169 

mortgage  and  note  given  as  collateral  for  ex- 
isting indebtedness  secures  original  indebt- 
edness however  changed  in  form,  by  re- 
newal notes,  substitutions,  etc.,  105  C  615 

mortgagee  of  farm  and  crops  received  pay- 
ments on  orders  drawn  upon  purchaser  of 
crops  and  substituted  for  crop  mortgage ; 
rights  of  subsequent  incumbrancers  de  ap- 
plication of  these  payments,  discussed,  105 
C  615 

where  mortgage  is  given  as  collateral  for  ex- 
isting debt  and  form  of  debt  is  changed  by 
renewal  of  notes,  etc.,  any  of  debt  secured 
that  can  be  traced  into  larger  debt  in  which 
it  merges  is  recoverable,   105   C  615 

in  a  foreclosure  subsequent  incumbrancers 

not  concerned  with  form  of  debt,  as  amount 
of  mortgage  note  is  all  that  they  look  at, 
105  C  619 

payments  made  upon  collateral  security  are 
to  be  applied  in  reduction  of  indebtedness 
secured ;  creditor  has  right  to  collect  no 
more  upon  the  security  than  amount  of  debt 
secured,  105  C  616 

statute  limiting  interest  recoverable  for  de- 
duction of  money  does  not  apply  where 
mortgage  note  specifies  interest  after  ma- 
turity, 107  C  276 

■ interest  recoverable  at  that  rate,   107  C 

276 


receiver   of   rents   represents   all   parties,    109 

C  329 
rents  are  to  be  disbursed  in  accordance 

with  equities  of  parties,  109  C  329 
-hence   where  junior   incumbrancer  brings 


foreclosure  and  pending  it,  prior  incum- 
brancer actually  forecloses  and  takes  prop- 
erty, rents  go  first  to  discharge  charges,  in- 
terest on  first  mortgage,  insurance,  etc.,  109 
C  329 
-balance  goes  to  prior  incumbrancer  unless 


his  debt  has  been  actually  satisfied,  109  C 
329 

mortgagee  who  anticipates  times  of  payment 
specified  cannot  include  payments  in  debt 
where  construction  is  abandoned ;  other- 
wise where  work  is  completed  later,  110  C  4 

where  mortgage  provided  for  advances  as 
work  progressed,  it  is  enforceable  only  to 
extent  of  advances  actually  made,  110  C 
438 

by  supplemental  complaint  interest  payments 
accruing  after  action  brought  may  be  in- 
cluded, 111  C  106 

proper  to  include  in  debt  payment  of  interest 
on  prior  mortgages,  taxes,  water  rent  and 
the  like,  112  C  611 

where  court  through  inadvertence  entered 
judgment  for  amount  of  interest  only  in- 
stead of  debt  it  was  duty  of  court  upon  its 
own  motion  or  that  of  parties  to  correct 
judgment,  115  C  631 

where  receiver  of  rents  is  appointed,  mort- 
gagee has  no  claim  to  income  of  property 
except  as  necessary  to  protect  his  rights, 
115  C  652 

they  still  belong  to  the  mortgagor  or  to 

such  person  as  may  succeed  to  his  interest, 
as  second  mortgagee,  115  C  652 
-but  court  has  power  to  make  such  appli- 


cation of  them  as  justice  and  equity  require, 
115  C  652 
-court   may   direct    receiver    to   discharge 


taxes  upon  property  accruing  before  or  after 
his  appointment,   115  C  652 
-but  unless  necessary  to  preserve  security 


better  practice  is  to  await  outcome  of  fore- 
closure   proceedings    before   making   order, 
115  C  652 
-if  it  then  appears  that  mortgagee  has  ap- 


propriated the  property  and  its  value,  sub- 
ject to  lien,  exceeds  the  debt,  mortgagee  has 
no  right  to  anything  more,  115  C  652 
-balance  in  hands  of  receiver  should  be  paid 


to  owner  of  equity  or  person  succeeding  to 
his  interest,  115  C  652 

if  mortgagee  discharges  obligations  under 
prior  incumbrances  or  for  taxes  he  may  tack 
them  to  amount  of  debt,  115  C  654 

taxes  paid  by  plaintiff  to  be  included  in  mort- 
gage debt,  116  C  329 

fact  that  foreclosing  mechanics'  lienors  had  no 
title  to  property  until   their   judgment  be- 

1419 


§  23  Mortgages 

came  operative,  through  failure  of  defend- 
ants to  redeem,  would  not  disentitle  them  to 
rents  in  receiver's  hands  if  they  established 
priority,  120  C  16 

receiver  of  rents  is  officer  of  court  who,  ir- 
respective of  at  whose  instance  he  was  ap- 
pointed, acts  on  behalf  of  all  who  establish 
interest  in  property,  120  C  16 

funds   in   his  hands   are   disbursed,   under 

orders  of  court,  to  those  who  may  establish 
right  to  them  in  order  of  respective  claims, 
120  C  16 

court  took  into  account  elements  to  be  con- 
sidered in  determining  value  of  property ; 
reproduction  cost,  capitalization  of  gross  in- 
come and  of  net  income,  fair  market  value, 
120  C  384 

finding  that  value  was  $340,000  support- 
ed by  the  evidence,  120  C  384 

fact  that  defendant's  experts  used  reproduc- 
tion cost  method  only  in  arriving  at  their 
figures  would  not  necessarily  destroy  effect 
of  their  testimony,  120  C  384 

ordinarily  proceedings  ascertaining  value  are 
for  purpose  of  fixing  law  day,  121  C  214 

but  where  apportionment  of  debt  is  in- 
volved or  claim  that  foreclosure  be  in  in- 
verse order  of  alienation,  determination  of 
values  may  be  for  that  purpose  as  well,  121 
C  214 

where  mortgagee  agreed  to  accept  certain  sum 
in  settlement  of  debt,  payable  in  monthly 
instalments  with  balance  due  on  certain  day, 
agreement  was  not  in  substitution  and  ex- 
tinguishment of  former  but  was  an  accord, 
122  C  268 

so  that  when  instalments  were  paid  but 

balance  was  not,  court  correctly  rendered 
judgment  predicated  on  original  indebted- 
ness, 122  C  268 

instalments  paid  applied  on  debt  pro  tanto, 

122  C  268 

payments  of  insurance,  taxes,  assessments,  in- 
terest or  instalments  on  prior  mortgage,  as 
part  of  debt,  124  C  337 

but  do  not  give  right  of  foreclosure,  124 

C  337 

mortgagee  entering  into  possession  has  right 
to  collect  rentals  but  mortgagor  may  re- 
quire they  be  applied  on  debt,  125  C  281 

mortgagor  may  require  that  rentals  col- 
lected after  judgment  of  strict   foreclosure 
fixing  law   day  be  applied  on  debt,   125   C 
281 
-right  of  mortgagor  is  not  to  receive  rent- 


als so  collected  but  only  to  their  application 
to  amount  he  must  pay  to  redeem,  and  if  he 
does  not  seek  to  redeem  he  may  not  recover 
rentals,  125  C  281 

so   when  mortgagee   took  possession   and 

collected  rents  under  agreement  with  mort- 
gagor, latter's  motion  after  law  day  had 
expired    to    recover    rents    collected    since 
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foreclosure  judgment,  properly  denied,  125 
C  281 

court  has  power  to  make  such  application  of 
funds  in  hands  of  receiver  of  rents  as  jus- 
tice and  equity  require,  128  C  696 

where  plaintiff  had  deficiency  judgment  he 

was  entitled  to  net  sum  in  receiver's  hands 
as  of  date  of  sale,  128  C  696 

§  24.  Priorities 

See  also  Liexs,  §  8 

prior  incumbrancer  present  at  execution  of 
mortgage  need  not  give  notice  of  his  claim, 
unless  second  mortgagee  has  no  actual  or 
constructive  notice,  8  C  549 

creditor  secured  by  mortgage  unrecorded  till 
after  debtor's  death  holds  against  all  having 
no  specific  lien,  11  C  176 

conflicting  claims ;  no  priority  or  superior  eq- 
uity existed  between  them,  12  C  195 

doctrine  of  tacking  mortgages  unknown  in 
this  State,  12  C  207,  34  C  197 

later  deed  generally  prevails,  but  not  where 
it  is  a  mortgage  for  pre-existing  debt,  50  C 
113 

nor  when  circumstances  put  second  grant- 
or on  inquiry,  50  C  113 

mortgagee  held  on  facts,  not  presumed  to 
have  continued  knowledge  of  prior  unre- 
corded mortgage,  50  C  517 

though    he    as    attorney    had   drawn    and 

taken  acknowledgment  of  prior  mortgage 
nine  years  before,  50  C  517 

distinction    between    mere   casual    knowl- 


edge and  knowledge  affecting  interest,  50  C 
517 
a  mechanic's  lien  filed  before  a  prior  mortgage 
is    recorded   takes   precedence,    if   lienor   is 
without  notice,  58  C  511 

decree  on  foreclosure  of  prior  mortgage  de- 
termining order  of  redemption  among  junior 
mortgagees  does  not  determine  their  pri- 
ority inter  se,  78  C  475 

lien  does  not  yield  priority  to  mortgage  where 
proceeds  of  loan  used  in  making  payments 
to  builder,  80  C  392 

city  assessment  does  not  have  priority  over 
school  fund  mortgage  to  the  State,  81  C  9 

priority,  by  statute,  of  assessment  and  other 
municipal  liens  over  prior  mortgages,  81  C 
11 

over  school  fund  mortgages,  81  C  11 

where  incompetent  person  takes  title  and 
mortgages  back,  this  mortgage  takes  pre- 
cedence over  later  one  taken  with  notice, 
82  C  148 

a  mortgage  of  a  building  in  course  of  con- 
struction to  cover  money  loaned  as  build- 
ing progressed,  is  good  if  money  is  paid  the 
contractor  by  mortgagee  on  order  of  mort- 
gagor but  without  knowledge  of  subcon- 
tractor, 82  C  244 


— also  if  a  commission  is  deducted  by  mort- 
gagee with  consent  of  mortgagor,  82  C  244 
-not  good  if  money  is  paid  contractor  be- 


fore it  is  due  without  knowledge  of  mort- 
gagor, 82  C  244 

mortgage  for  future  advances ;  provision  that 
any  payment  might  be  withheld  if  there  is 
a  lien  on  premises  when  due;  priority  over 
lien,  84  C  326 

tax  has  no  priority  unless  lien  filed  in  statu- 
tory time,  87  C  142 

priority  between  owner  of  unrecorded  mort- 
gage and  attaching  creditor  who  knows  of 
it,  89  C  59 

priority  of  a  purchase-price  mortgage  over  a 
mechanic's  lien  against  purchaser,  91  C  165 

effect  of  waiver  by  contractor  of  all  liens  "we 
have  now  or  may  hereafter  have  for  labor 
due"  made  to  enable  to  secure  mortgage, 
101  C  86 

constructive  notice  from  land  records  does  not 
apply  where  intention  of  making  new  mort- 
gage is  merely  to  renew  or  continue  an  old 
one,  101  C  614 

waiver  of  mechanic's  lien  "so  far  only"  as  to 
permit  owner  to  obtain  a  loan  of  $75,000 
does  not  give  priority  to  mortgage  to  that 
amount  but  only  for  money  actually  loaned 
where  difference  was  bonus  and  commis- 
sion, 101  C  659 

mortgage  given  after  judgment  but  before 
judgment  lien  filed  has  priority  unless  lien 
filed  within  four  months  of  judgment,  103 
C  733 

mortgagee  of  railroad  or  street  railway,  108  C 
217 

implied   agreement  that  current   debts  be 

first  paid  from  current  revenue,  108  C  217 

if  current  revenue  diverted  to  pay  mort- 
gagees and  receivership  ensues,  current 
creditors  have  lien  on  property  for  amount 
diverted  during  preceding  six  months,  108 
C217 
-but  burden  rests  on  creditors  to  show  such 


diversion  and  whole  six  months  to  be  con- 
sidered as  unit,  so  that  it  is  not  enough  to 
show  payments  to  mortgagees  from  current 
revenue  in  one  month  alone,  108  C  217 

where  one  lot  in  mortgaged  tract  released  and 
new  mortgage  on  lot  is  taken,  under  instruc- 
tions to  mortgagee's  agent  to  secure  re- 
lease of  mechanics'  liens,  and  this  not  done, 
and  lack  not  discovered  for  months,  mort- 
gagee not  entitled  to  preference,  109  C  343 

particularly   where,   under   lien   becoming 

effective  before  recording  of  mortgage, 
lienor  continued  thereafter  to  furnish  sup- 
plies, 109  C  343 

ordinarily  purchase-price  mortgage  has  pri- 
ority over  mechanic's  lien  upon  interest  of 
vendee  under  contract  of  sale,  110  C  392 

but  not  if  contract  contains  direction  to 

vendee  to  build,  110  C  392 
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provisions  in  mechanic's  lien  law  for  classifi- 
cation and  pro  rata  payments  do  not  apply 
as  regards  mortgages,   110  C  670 

rule  by  which  new  mortgage  after  inter- 
vening incumbrance  will  be  treated  as  orig- 
inal considered  with  reference  to  change  in 
mortgage  and  difference   in  terms  of  obli- 

'  gation,  110  C  678 

where  there  is  no  defense  against  mortgage, 
whether  to  wait  to  determine  priority  and 
validity  of  subsequent  incumbrances  is  in 
discretion  of  court;  state  of  security;  pro- 
cedure, 112  C  447 

lease  duly  recorded  with  option  to  purchase 
is  "valid  incumbrance,"  113  C  328 

and  takes  precedence  over  liens  for  serv- 
ices commenced  after  its  recording,  113  C 
328 

rights  as  between  lessor,  lessee  and  mortgagee 
who  acquires  title  by  foreclosure  of  mort- 
gage to  which  lease  was  subordinate,  113  C 
716 

where  judgment  lien  is  filed  against  interest 
of  vendee  who  in  completing  contract  gives 
back  purchase-money  mortgage,  quaere 
whether  lien  is  subordinate  to  mortgage, 
114  C  84 

mortgage  will  not  prevail  over  rights  of  con- 
ditional vendor  of  easily  detachable  per- 
sonal property,  115  C  187 

priorities  as  between  mortgages  given  when 
title  is  conveyed  under  previous  bond  for 
deed  and  mechanics'  liens  for  labor  or  ma- 
terial furnished  vendee  in  bond,  115  C  357 

effect  of  statute  providing  that  if  in- 
cumbrance is  placed  on  land,  liens  origi- 
nating before  it  shall  take  precedence  over 
those  originating  after  except  that  if  any 
lienors  of  former  class  waive  claim  to  pre- 
cedence, then  their  liens  are  classed  with 
those  originating  after  it,  115  C  357 
-estoppel    against   mortgagee   in   favor   of 


lienors,  held  not  to  exist  in  absence  of  any 
showing  that  latter  were  induced  to  act 
differently  from  what  they  otherwise  would, 
115  C  364 

where  purchaser  of  land  gives  purchase-money 
mortgage,  mortgage  has  priority  over  judg- 
ment lien  against  borrower;  priority  ob- 
tains whether  mortgage  is  made  to  third 
party  or  to  vendor,  116  C  160 

but  term  "purchase  money"  does  not  in- 
clude money  borrowed  for  any  other  pur- 
pose than  to  complete  purchase,  116  C  160 

mortgage  given  by  purchaser  to  secure  not 
only  balance  of  purchase  price  advanced  but 
also  money  to  pay  his  indebtedness  to  oth- 
ers held  not  to  have  priority  over  judgment 
lien  against  him,  116  C  160 

where  after  contractor  had  begun  work  he, 
owner  and  all  materialmen  agreed  that  con- 
tract would  be  abandoned,  contractor  there- 
after would  be  paid  by  the  day  and  the 
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owner    would    assume    obligations    to    ma- 
terialmen, the  latter  became  immediate  con- 
tractors, 116  C  273 
-where  mortgage  placed  on  property  after 


agreement,  mortgagee  cannot  claim  lien  de- 
fective for  lack  of  notice  of  intention  to 
claim  it,  116  C  273 

in  absence  of  fraud  or  bad  faith  of  mortgagee 
in  taking  mortgage  in  excess  of  amount  go- 
ing into  purchase  price,  mortgage  may  be 
divided ;  part  representing  purchase  money 
has  priority  over  attaching  creditor,  other 
part  has  not,  118  C  80 

plaintiff  who  seeks  merely  foreclosure  of 

judgment  lien  cannot  be  compelled  as  con- 
dition thereto  to  redeem  that  part  of  mort- 
gage representing  purchase  money,  118  C  80 

priority  of  purchase  mortgage  over  prior 
mortgage  on  property,  123  C  126 

upon  facts  holder  of  recorded  assignment  of 
mortgage  not  precluded  by  negligence  from 
benefit  of  estoppel  barring  holder  of  unre- 
corded prior  assignment  from  enforcing  it, 
126  C  102  and  see  Estoppel 

where  recorded  construction  mortgage  contains 
explicit  agreement  that  the  final  payment 
will  not  be  made  by  mortgagee  until  certifi- 
cate of  occupancy  is  issued,  making  of  final 
payment  prior  to  then  is  departure  from 
contract ;  mortgage  no  security  for  pay- 
ments so  made  against  liens  of  subsequent 
incumbrancers,   126  C  497 

rule  predicated  on  general  policy  requir- 
ing reasonable  certainty  of  the  record,  126 
C  502 

§  25.  Marshalling  of  Securities ;  Appor- 
tionment 

general  principles  de,  inapplicable  to  mort- 
gages in  this  State,  14  C  32,  41  C  369 

equity,  in  marshalling  securities  for  purpose 
of  protecting  interest  of  subsequent  mort- 
gagee, will  take  care  that  no  injustice  be 
done  to  him  who  has  the  prior  security,  15 
C  187 

doctrine  of,  applies  only  when  both  parties  are 
creditors  of  one  debtor,  15  C  504,  41  C  369 

unless  there  be  supervening  equity,  15  C 

504 

insufficient  mortgage  fund ;  right  of  first  mort- 
gagee as  to  applying  fund,  19  C  446 

where  two  properties  mortgaged  to  A  are 
both  insufficient  to  discharge  debt,  B  who  is 
mortgagee  of  one  of  them  only,  cannot  in- 
sist on  A's  resorting  to  the  other  property, 
20  C  428 

where  one  mortgagee  holds  on  pieces  A  and 
B  and  another  mortgagee  on  pieces  B  and 
C,  A  shall  be  first  applied  to  its  debt,  50 
C  351 

this    rule   of   equity    is    recognized   here, 

though  the  property  itself  is  taken,  50  C 
351 
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mortgage  of  two  pieces  of  land,  one  owned 
by  debtor  in  common,  one  in  severalty ;  sale 
of  latter;  purchaser  may  insist  upon 
grantor's  interest  in  first  piece  paying  the 
debt,  51   C  329 

marshalling  the  security  of  mortgages,  73  C 
161 

as  between  creditors,  one  of  whom  can  resort 
to  both  of  two  funds,  and  the  other  to  one 
only,  78  C  660 

agreement    as    to    application    of    funds; 

rights  of  other  creditors,  78  C  660 

general  principles  of  marshalling,  78  C  665 

no  marshalling  unless  creditors  are  of  same 
debtor  who  has  two  funds  and  only  one  has 
right  to  resort  to  both,  92  C  476,  106  C 
603 

right  of  mortgagor's  receiver  to  claim  mar- 
shalling assets  in  suit  to  foreclose  mort- 
gages of  realty  and  personalty,  103  C  732 

marshalling  where  one  mortgage  covers  fac- 
tory and  equipment  and  ■  another  purports 
to  do  so  but  is  invalid  as  to  equipment,  103 
C  734 

cannot  be  done  to  defeat  full  recovery  by 

prior  creditor,  103  C  734 

rights  of  subsequent  incumbrancers  de  ap- 
plication of  payments  received  by  prior  in- 
cumbrancer, 105  C  615 

marshalling  not  granted  at  request  of  subse- 
quent incumbrancer  upon  one  of  several 
lots  in  tract  covered  by  mortgage  being 
foreclosed  where  previous  incumbrances  ex- 
ceed value  of  land,  108  C  26 

comment  on  rule  that  holder  of  junior  mort- 
gage upon  one  of  two  lots  embraced  in  prior 
mortgage  may  compel  prior  mortgagee  to 
resort  to  other  lot  on  which  there  is  no 
other  incumbrance,   116  C  253 

is  subject  to  limitation  that  it  will  not  be 

applied  where  to  do  so  would  be  inequita- 
ble, 116  C  253 
-if  upon  proper  pleading  holder  of  junior 


mortgage  can  prove  that  appropriation  of 
unincumbered  lot  would  satisfy  mortgage, 
court  might  restrict  foreclosure  to  that  lot, 
116  C  253 

but  in  absence  of  such  proof  this  could  not 

be  done,  116  C  253 

owner  or  mortgagee  of  part  interest  who 

pays   debt   will  be   subrogated  to  rights  of 
foreclosing  mortgagee  in  other  portion,  116 
C253 
-upon  proper  pleadings  any  such  right  be- 


tween defendants  in  foreclosure  action  might 
be  determined  in  that  proceeding,  116  C 
253 

effect  of  successive  sales  of  portions  of  tract 
covered  by  one  mortgage  upon  liability  for 
burden  of  mortgage  debt,  119  C  355 

second  mortgagee  in  foreclosure  of  large  first 
mortgage  asked  that  mortgages  be  appor- 
tioned and  foreclosure  be  limited  to  such 


portion  of  land  as  would  satisfy  first  mort- 
gage, alleging  value  far  exceeded  mortgage 
and  land  could  be  divided  without  impair- 
ing value ;  held 

— doctrine  of  marshalling  securities  has  no 
application,  119  C  451 

— and  there  could  be  no  apportionment  in 
this  situation,  the  second  mortgagee  having 
no  equity  on  which  to  rest  his  claim,  119  C 
451 
-his  proper  remedy,  if  he  does  not  wish  to 


redeem,  is  by  application  for  order  of  sale, 
119  C  451 
before  a  court  of  equity  will  marshal  securities 
between  two  persons  it  must  appear  that  they 
are  creditors  of  same  debtor,  that  there  are 
two  funds  belonging  to  that  debtor  and  that 
one  of  them  alone  has  right  to  resort  to 
both  funds,  119  C  453 

where  apportionment  of  debt  is  involved  or 
claim  that  foreclosure  be  in  inverse  order 
of  alienation,  determination  of  value  of 
property  may  be  for  purpose  of  deciding 
these  questions,  122  C  214 

basis  of  marshalling ;  applies  only  between  se- 
cured creditors ;  will  not  ordinarily  be  ap- 
plied if  result  would  be  to  compel  cred- 
itor to  resort  to  independent  action ;  orte  to 
whom  income  is  payable  only  at  discretion 
of  trustee  is  not  a  creditor  within  doctrine, 
129  C  227 

§  26.  Sales 

where  mortgage  is  made  to  third  party  as 
trustee  to  secure  note,  cestui  que  trust  may 
buy  property  at  foreclosure  sale,  74  C  247 

foreclosure  by  sale  ineffective  till  confirmed 
by  court,  98  C  147 

committee  may  require  deposit  but  it  is 

not  forfeited  if  sale  is  not  completed  unless 
judgment  so  provides,  98  C  147 

courses  which  may  be  taken  when  per- 
son defaults,  98  C  147 

effect  of  order  for  resale  without  charg- 
ing deficiency  to  purchaser,  98  C  147 
-or  imposing  more  onerous  terms,  as  for- 


feiture of  deposit,  98  C  147 
-effect   of   confirmation  of  sale   by   court, 


98  C  152 

foreclosure  by  sale  an  equitable  proceeding 
governed  by  general  law  pertaining  to  ju- 
dicial sales  consequent  upon  an  equitable 
decree,  98  C  152 

proper  order  of  sale  where  one  mortgage  cov- 
ers factory  and  equipment  and  other  fac- 
tory and  there  are  adverse  rights  in  equip- 
ment, 103  C  734 

on  stipulation  of  parties  as  to  proportion 

of  price  to  be  assigned  to  each  court  may 
order  whole  sold,  103  C  734 

or   may   order   separate   sales   subject   to 

refusal  to  ratify  if  fair  practice  requires 
and  to  order  sale  altogether,  103  C  734 


Mortgages  §  27 

supplemental  judgment,  not  that  of  sale, 

should  determine  rights  of  parties,  103  C 
734 

foreclosure  of  mortgage  by  sale  rests  in  dis- 
cretion of  court,  108  C  26 

purchaser  at  foreclosure  sale  so  far  a  party 
that  he  may  enter  to  prosecute  motion  to  re- 
open judgment,  108  C  304 

where,  after  sale,  court  found  purchaser 

in  default,  ordered  resale  and  later  con- 
firmed it,  judgment  opening  last  two  or- 
ders is  final  and  permits  appeal,  108  C  304 

purchaser  submits  himself  to  jurisdiction  of 
court  but  is  not  so  far  a  party  that  he  is 
bound  to  appear ;  if  he  does  not  he  may  not 
be  held  in  default,  109  C  23 

but  no  order  for  resale  at  his  expense  can 

be  made  without  notice  and  hearing,  109  C 
23 

whether  he  should  be  held  responsible  for 

deficiency  on  resale  is  to  be  determined  on 
equitable  principles,   109  C  23 

on  being  notified  of  motion  for  resale,  he 

may  assume  that  his  rights  will  not  be  forth- 
with determined  but  that  a  rule  to  show 
cause  would  issue,  109  C  23 

where  resale  at  expense  of  purchaser  was 

directed  without  such  procedure,  decree  or- 
dering it  and   one   confirming  and  holding 
him  responsible  for  deficiency  properly  re- 
opened,  109   C  23 
-order  of  court  only  way  to  import   into 


record  fact  of  giving  of  notice  to  purchaser, 
109  C  23 
-that  purchaser  stood  by  while  second  sale 


made,  not  laches  where  it  did  not  know  that 
sale  was  being  made  at  its  expense,  109  C  23 

purchaser  at  foreclosure  sale  takes  free  only 
of  such  incumbrances  as  would  be  affected 
by  foreclosure,   110  C  4 

he  may  attack  invalidity  of  prior  incum- 
brance or  contest  amount  due  upon  it,  110 
C  4 
-he  takes  subject  to  incumbrances  prior  to 


that  foreclosed,  110  C  7 

foreclosure  by  sale  is  not  a  matter  of  right 
but  rests  in  discretion  of  court,  113  C  245 

remedy  of  holder  of  second  mortgage  who 
does  not  wish  to  redeem  large  first  mort- 
gage and  where  value  of  land  exceeds  debt 
is  to  apply  for  order  of  sale,  119  C  451 

one  purpose  of  statutory  remedy  to  meet 

such  a  situation,  119  C  455 
-grant  of  such  an  application  is  in  sound 


discretion  of  court,  119  C  451 

§  27.  Deficiency  Judgment;  Appropria- 
tion 

foreclosure  a  bar  to  further  action  on  mort- 
gage debt,  1  R  203 

under  statute  appraisers  should  report  whole 
value  of  property  without  reference  to  prior 
mortgage,  50  C  292 
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-fact  and  amount  of  such  prior  mortgages 


may  be  shown  in  later  suit  on  debt,  50  C 
292 

supplemental  bill  citing  new  parties,  makers 
of  joint  note,  and  alleging  principal  to  be 
due ;  held  action  pending  from  time  of  orig- 
inal   suit,    52   C   407 

both  as  to  parties  under  the  original  and 

the  supplemental  bill,  52  C  407 

and  within  exception  of  statute  not  to  ap- 
ply to  pending  cases,  52  C  407 

appointment  of  appraisers  under,  held  not 

binding  either   on   plaintiffs   or   defendants, 
though  both  assent,  52  C  407 

statute  de  appraisal  after  foreclosure  does  not 
apply  to  judgment  lien  already  obtained  on 
mortgage  debt,  54  C  101 

statute  de  foreclosures  and  recovery  of  bal- 
ance of  debt  is  not  repealed  by  statute  de 
appraisals,  55  C  433 

appraisals  under  statute  are  optional,  55  C 

433 

where  there  is  no  appraisal  the  value  of 

the  property  may  be  ascertained  by  the 
court  upon  proper  evidence,  55  C  433 

foreclosure  of  mortgage  bars  further  action 
on  mortgage  debt,  unless  persons  liable  for 
payment  thereof  made  parties  to  foreclosure 
suit,  56  C   146 

applies    only    to    foreclosure    proceedings 

instituted  after  act  took  effect,  56  C  146 

decree  of  sale  under  statute  is  a  foreclosure, 
58  C  257 

"mortgage"  in  statute  includes  what,  58  C  257 

evidence  held  not  to  disclose  that  defendant 
knew  of  the  assumption  clause  in  the  deed 
so  as  to  become  liable  to  a  deficiency  judg- 
ment on  foreclosure,  89  C  66 

a  deficiency  judgment,  where  property  was 
sold  for  less  than  appraisal  and  one-half 
difference  between  appraised  value  and  sale 
price  is  credited,  is  good,  but  does  not  ap- 
ply to  subsequent  lienors,  cited  in,  who  seek 
order  of  sale,  89  C  100 

prior  to  1833  foreclosure  was  a  bar  to  sub- 
sequent action  on  the  debt,  89  C  100,  91  C 
586 

since   1833   parties  have  been   entitled   to 

a  deficiency  judgment  in  foreclosure,  but 
the  actual  value  of  the  property  must  be 
determined,  89  C  100,  91  C  586 

foreclosure  by  sale  and  deficiency  judgment 
have  attached  to  them  certain  conditions 
required  of  one  asking  for  them,  89  C  100 

but    these    do   not   extend    to    subsequent 

mortgagees  and  lienors  who  are  cited  in 
simply  to  have  their  rights  to  redeem 
barred,  89  C  100 

deficiency  judgment  improper  where  appraisal 

values  property  above  mortgage,  90  C  618 

if   prior   incumbrances   are   not   alleged,   they 

cannot  be  found  as  a  basis  for  a  deficiency 

judgment,  90  C  618 
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nature  of  deficiency  judgment  and  issues  on 
motion  for  same,  90  C  621 

if  on  foreclosure  property  acquired  fails  to 
satisfy  mortgage  indebtedness,  mortgagee 
entitled  to  deficiency  judgment,  91  C  586 

the  method  provided  by  statute  for  determin- 
ing a  deficiency  in  the  security  is  not  the 
only  one  that  can  be  used,  91  C  586 

where  maker  and  indorser  made  parties  to 
suit  for  strict  foreclosure  and  deficiency 
judgment  obtained  against  maker  only,  hold- 
er of  mortgage  note  may  bring  separate  ac- 
tion against  indorser  to  recover  unpaid  bal- 
.ance  due  thereon,  100  C  708 

former  prayer  for  deficiency  judgment,  not 
dismissed  on  merits,  no  bar  to  subsequent 
action  on  note,  102  C  644 

prayer  for  deficiency  judgment  against  in- 
dorser must  be  supported  by  allegations  de 
notice  of  nonpayment,  102  C  644 

denial  of  appointment  of  appraisers  in  fore- 
closure because  application  made  too  late 
not  conclusive  in  action  on  note  though  de- 
ficiency judgment  asked  in  foreclosure,  102 
C  644 

neither  the  decree  of  foreclosure  nor  filing  of 
certificate  extinguishes  debt  but  only  actual 
appropriation  of  property,  102  C  644 

effect  of  these  steps,  102  C  649 

appraisal  required  as  preliminary  to  deficiency 
judgment  good  if  concurred  in  by  two  of 
appraisers,  though  other  dissents,  107  C  272 

defaulting  purchaser  at  foreclosure  sale, 
against  whom  deficiency  judgment  is  ren- 
dered, becomes  a  party  to  the  action  for  cer- 
tain purposes,  108  C  304 

reopening  judgment  for  deficiency  against  de- 
faulting purchaser  at  foreclosure  sale,  and 
confirming  resale,  is  final  judgment,  108  C 
304 

foreclosure  does  not  satisfy  debt  and  plaintiff 
entitled  to  deficiency  judgment,  if  party 
to  be  charged  was  joined  in  foreclosure, 
109  C  329 

but    this    not    exclusive    remedy    and    he 

may   be    sued   in   separate   action,    if   made 
party  in  foreclosure,  109  C  329 
-even  actual  taking  of  possession  of  prop- 


erty no  bar  unless  debt  is  in  fact  satisfied, 
109  C  329 

appraisers   may   act   by   majority    if   all    are 
present  or  notified,   111   C  490 

but  where  on  meeting  of  all,  even  a  ma- 
jority could  not  agree,  two  could  not  subse- 
quently  meet   without   notice   to   other   and 
make  valid  appraisal,  111   C  490 
-appraisers    are    public    officers    acting    in 


quasi-judicial  capacity,  111  C  492 

duty  of  holder  to  present  mortgage  as  claim 
where  person  assuming  it  had  died,  though 
not  due,  111   C  649 
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if  so  presented,  estate  is  liable  for  later 

deficiency  judgment  on  foreclosure,   111   C 
649 

statute  providing  for  deficiency  judgments  with 
credit  of  one-half  difference  between  ap- 
praised value  and  selling  price  of  property, 
construed,  113  C  241 

held  that  such  credit  is  to  be  made  where 

plaintiff  moves  for  foreclosure  by  sale,  113 
C  241 
-guarantor   of   note  made   party   to   fore- 


closure  is   entitled   to   same   credit,    113    C 
241 

prior  to  1833  foreclosure  of  mortgage  operated 
to  bar.  any  subsequent  action  on  mortgage 
debt,  116  C  331 

since  then  successive  statutes  have  effectuat- 
ed right  of  mortgagee  to  deficiency  judg- 
ment when  value  of  property  acquired 
proves  insufficient  to  satisfy  in  full  mort- 
gage debt,  116  C  332 

since  1878  this  right  has  been  conditioned 

upon    making    person    liable   for    deficiency 
party  to  foreclosure,  116  C  332 

statute  providing  for  deficiency  judgment  does 
not  permit  construction  excepting  purchase- 
money  mortgages  from  its  operation,  116 
C  329 

if   inequitable   in   particular   case,    statute 

leaves  no  ground  for  relief,  116  C  329 

objections  to  appraisal  "for  purpose  of  deficien- 
cy judgment  are  properly  to  be  asserted  by 
remonstrance  to  acceptance  of  report,  116 
C  329 

appraisers'  act   in   quasi-judicial   capacity 

and    report,    when    accepted,    is    conclusive, 
116  C  329 
-and  finding  that  no  other  sales  in   same 


section  have  occurred  since  that  of  mort- 
gagee to  mortgagor  creates  no  infirmity  in 
appraisal,  at  least  in  appeal  from  amount 
of  judgment,  116  C  333 
incumbent  upon  plaintiff  to  plead  and  prove 
prior  incumbrances  in  deficiency  proceed- 
ings, 116  C  334 

taxes  found  unpaid  by  plaintiff  and  lien  on 
property  at  time  deficiency  judgment  was 
applied  for,  held  properly  deducted  from 
appraised  value  in  determining  amount  of 
judgment,  116  C  334 

if  plaintiff  sells  property  before  discharg- 
ing them,  they  would  be  taken  into  account 
in  purchase  price,  116  C  334 
-if  plaintiff  had  paid  them,  they  would  be 


included  in  mortgage  debt,  116  C  334 

appraisers  should  report  entire  value  of  prop- 
erty without  determining  existence  of  in- 
cumbrance, 116  C*333 

where  appraisal  is  greater  than  amount  of 
<lebt,  no  further  action  by  court  is  neces- 
sary. 117  C  239 

[Conn  Dig] — 90 


if  appraisal  is  less  than  debt,  supplemen- 
tal judgment  for  deficiency  is  necessary, 
117  C  239 

appraisers  in  proceedings  for  deficiency  judg- 
ment perform  quasi-judicial  functions  and 
remonstrance  lies  against  their  report,  117 
C  239 

procedure  after  appraisal  of  mortgaged  prop- 
erty after  foreclosure  for  purpose  of  defi- 
ciency judgment,  outlined  as  analogous  to 
that  after  appraisal  in  condemnation,  117 
C  239 

statute  de  appraisal  of  property  "within  ten 
days  after  time  limited  for  redemption  has 
expired,"  118  C  568 

purpose  to  make  valuation  as  of  date  of 

foreclosure  conclusive  basis  for  determining 
amount  of  deficiency,  118  C  568 

and    "foreclosure"    in    this    sense    means 


when  title  has  become  absolute  rather  than 
date  of  judgment  of  strict  foreclosure,  118 
C  568 

— so   appraisal   made   before   day   fixed  for 
redemption  is  invalid,  118  C  568 
-even  though  in  instant  case  time  fixed  for 


redemption  was  short  and  no  prejudice  re- 
sulted, 118  C  568 

question  of  whether  taking  possession  by  fore- 
closing plaintiff  is  essential  to  appropriation 
of  property  to  the  debt;  cases  reviewed, 
120  C  16  " 

equitable  and  practical  considerations  ar- 
guing for  the  requirement,  such  as  where 
prior  incumbrancer  brings  foreclosure  after 
date  of  judgment  and  before  law  day,  or 
value  of  property  decreases,  etc.,  120  C  16 

but  insuperable  obstacle  to  such  require- 


ment   is    that    where    foreclosure    becomes 
absolute     title     becomes     unconditional     in 
plaintiff  and  dominion  over  it  is  his,  120  C 
16 
-operation    of    the    judgment    voluntarily 


obtained  constitutes  essence  of  appropria- 
tion rather  than  "the  comparatively  feeble 
act  of  taking  possession,"  120  C  16 
— adverse  considerations  may  be  ameliorat- 
ed by  plaintiff  moving,  before  law  day,  that 
judgment  be  opened  and  modified,  120  C 
16 
-plaintiff  lienors  held  to  have  appropriat- 


ed property  to  debt  upon  passing  of  law 
day  though  they  did  not  take  possession, 
prior  incumbrancer  having  meanwhile  fore- 
closed, and  not  entitled  to  money  collected 
by  receiver  of  rents,  120  C  16 

prior  to  1833  foreclosure  operated  to  bar  sub- 
sequent recovery  on  mortgage  debt,  120  C 
20 

since    then,    by    statute,    mortgagee    may 

recover  deficiency  when  value  of  property 
acquired  and  appropriated  to  debt  insuffi- 
cient to  satisfy  it,  120  C  20 
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provided,    since    1878,   persons   liable    for 

deficiency   are   made   parties   to  foreclosure 
suit,  120' C  21 
legislation    concerning    deficiency    judgments 

reviewed,  122  C  451 
provision  that  appraisal  should  be  "final  and 
conclusive"  as  to  value  of  property  means 
that   appraisers'   determination   of   value   is 
conclusive  as   question   of  fact   and   court's 
review  of  it  is  limited  to  questions  of  law, 
122  C  451 
to    present    claim    that    appraisers    proceeded 
upon  erroneous  basis   in   arriving  at  value, 
remonstrance   should   specifically   allege   re- 
spect in  which  it  is  claimed  they  erred,  122 
C  451 
where  ground  of  remonstrance  was  that  ap- 
praisers   labored    under    erroneous    concept 
of  value,  issue  was  limited  to  inquiry  as  to 
what  elements  they  considered  or  methods 
they  used,  122  C  451 
estimates  made  in  arriving  at  conclusions  de 
such  elements  as  present  fair  rental  value, 
decrease    in    past    or    probable    increase    in 
future     generally    in    rentals,    replacement 
•  costs,   depreciation,   not   reviewable,    122   C 
451 
mistake    by    single    appraiser    insufficient    to 
invalidate    appraisal    reached    by    all    three 
acting  jointly,  122  C  452 
where  no  market  value  at  time  title  vested  in 
plaintiff    under    foreclo'sure    decree,    other 
methods  may   be  used   by   appraisers,   such 
as  reproduction  cost  less  depreciation,  cap- 
italization  of   estimated   gross   rentals,    122 
C  452 

as  to  latter,  prospective  as  well  as  present 

and  past  earnings  are  important  elements, 
122  C  452 
power  of  court  to  enter  deficiency  judgment 
after  the  ninety  days  fixed  by  statute  does 
not  involve  question  of  jurisdiction,  since 
judgment  entered  after  time  limited  by  stat- 
ute though  erroneous  is  not  void.  122  C  452 
rendered  after  expiration  of  ninety  days  al- 
lowed by  statute  not  void  for  want  of  ju- 
risdiction, but  unless  party  against  whom 
rendered  consents  to  its  being  entered  or 
waives  objection  it  is  erroneous,  123  C  581 

and  where  two  weeks  after  late  entry  of 

judgment    defendant    secured    extension    of 
time  to  appeal  from  it  and  thereafter  made 
motion  to  vacate  it,  it  could  not  be  held  as 
matter  of  law  that  he  had  waived  right  to 
object,  123  C  581 
deficiency  judgment  procedure  not  exclusive: 
separate  action  may  be  brought;  summary 
procedure    should    be   restricted   to   limited 
time.  123  C  584 
against   second  mortgagee,  predicated  on  ob- 
ligation on  his  own  note,  and  not  upon  lia- 
bilitv  on  his  part  to  pay  first  mortgage,  124 
C  604 
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so  though  he  did  not  assume  liability  on 

note  secured  by  first  mortgage  when  he 
bought  property,  deficiency  judgment 
against  him  for  amount  due  on  his  mort- 
gage, less  appraised  value  decreased  by 
amount  due  on  first  mortgage  and  taxes, 
proper,  124  C  604 

in  foreclosure  brought  by  first  mortgagee 
where  court  orders  sale  on  motion  of  second 
mortgagee  and  plaintiff  buys  in  property  at 
sale,  appraisal  made  under  statute  (§  5113. 
Rev.  1930)  is  not  conclusive  as  to  value  of 
property  in  fixing  amount  of  deficiency,  128 
C  688 

in  absence  of  statute  governing  the  situa- 
tion, price  realized  at  sale  which  has  been 
approved  by  court  affords  basis  for  deter- 
mining deficiency,   128  C  688 

-fact   that   provision   in   strict   foreclosure 


statutes  that  appraisal  shall  be  final  and 
conclusive  as  to  value  was  omitted  in  legis- 
lation providing  for  foreclosure  by  sale  is 
cogent  evidence  of  legislative  intent  in  lat- 
ter, 128  C  688 

provisions  concerning  deficiency  judgment  in 
strict  foreclosure  do  not  furnish  exclusive 
remedy  ;  if  procedure  not  invoked,  mortgagee 
may  recover  difference  between  debt  and 
actual  value.  128  C  695 

where  plaintiff  had  deficiency  judgment  he 
was  entitled  to  net  sum  in  receiver's  hands 
as  of  date  of  sale,  128  C  696 

§  28.  Practice    and    Procedure    Gener- 
ally 

may  be  without  special  demand,  on  bond  pay- 
able on  demand,  2  D  474 

mortgagee  may  pursue  all  his  remedies  until 
he  has  received  satisfaction  of  debt,  2  C  353 

title  is  not  in  question,  in  suit  for  foreclosure, 
6  C  198,  49  C  305 

need  not  be  brought  in  countv  where  land  lies, 
6  C  198,  27  C  564 

in  suit  for  foreclosure  mortgagee's  title  can- 
not be  investigated,  7  C  149 

cannot    show    that    mortgage    deed    was 

made  to  defraud  creditors,  7  C  149 

expenses  of  prosecuting  claim  to  collateral 
security,  allowed  in,  15  C  19 

so  costs  in  suit  at  law,  15  C  19 

defendants  not  liable  to  costs  unless  electing 
to  redeem,  20  C  428 

finding  of  committee,  not  to  be  substituted 
for  appraisal  expressly  provided  for,  31  C  1 

no  actual  notice;  failure  of  mail  to  reach 
nonresident,  held  ground  for  opening  de- 
cree. 37  C  444 

rights  of  third  persons  and  how  protected, 

37  C  444 

equity  may  foreclose  mortgage  on  land 
partly  outside  the  State,  45  C  199 
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two  mortgagors  with  different  interests ;  ef- 
fect of  service  on  one  after  fifteen  years,  47 
C  486 

joinder  of  foreclosure  with  what  causes  or 
matters  permitted,  49  C  282 

may   join   foreclosure   with   count   to   set 

aside  or  postpone  earlier  trust  deeds,  49  C 
282 

now  settled  that  court  may  investigate  and 
settle  title  in  suit  for,  49  C  307 

as   against  adverse  claimant  under  prior 

deed  alleged  to  be  in  fraud  of  creditors,  49 
C  308 

in  suit  to  reform  and  then  foreclose  mortgage, 
facts  essential  to  reformation  do  not  con- 
stitute separate  cause  of  action,  54  C  33 

reformation  but  incidental  to  foreclosure, 

54  C33 

suit  for  foreclosure  may  include  mortgage 
and  also  judgment  lien  for  same  debt,  54 
C  101 

the   creditor   is   entitled   to   hold   all   the 

security  he  has,  54  C  107 

execution  on  foreclosure,  taken  out  in  good 
faith  by  administrator  of  deceased  plaintiff 
therein,  does  not  make  him  liable  for  acts 
thereunder,  79  C  682 

costs  of  foreclosure  not  thrown  on  defendants 
unless  they  elect  to  redeem,  in  which  case 
their  imposition  is  but  a  reasonable  condi- 
tion, 81  C  442 

no  notice   of   dishonor   necessary   in   suit  to 

foreclose  mortgage,  100  C  678 
where   personal   liability   of  indorser  not 

involved,  100  C  669 

suit  to  foreclose  mortgage  and  action  on 
mortgage  note  distinct  causes  of  action ; 
both  remedies  may  be  pursued  in  the  fore- 
closure suit  at  plaintiff's  option,  100  C  708 

where  cross-complaint  in  foreclosure  based  on 
mechanic's  lien  claimed  to  be  prior  is  filed 
within  time  limited  for  action  on  such  lien 
but  no  service  is  made  on  owner  of  equity 
who  was  defaulted,  mortgagee  has  no  com- 
plaint, 101  C  658 

if  not  filed  within  time  limited  it  has  no 

standing.  101  C  658 

suit  to  foreclose  and  action  on  note  may  be 
pursued  contemporaneously  or  successively 
until  debt  satisfied,  102  C  644 

certificate  of  title  reciting  redemption  of  prop- 
erty by  mortgagee  in  mortgage  foreclosure 
is  merely  evidence  of  title,  111  C  504 

of  no  avail   if  contrary  to  judgment  and 

facts  found.  Ill  C  504 
-such  a  certificate  by  attorney  for  mort- 


gagee is  unauthorized  and  not  evidence  of 
its  recitals,  111  C  504 

where  defendant  moved  to  revoke  order  ap- 
pointing receiver  of  rents  and  was  heard, 
objection  for  lack  of  notice  of  original  hear- 
ing not  open,  114  C  349 
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where  neither  complaint   nor   application 

for  appointment  of  receiver  contained  prop- 
er allegations  but  necessary  issues  were 
raised  on  motion  to  revoke  denial  of  mo- 
tion imports  finding  of  necessary  facts,  114 
C  349 

refusal  to  revoke  appointment  equivalent 

of  new  appointment,  114  C  352 
-effect  of  appointment  of  receiver,  114  C 


350 


appeal  does  not  lie  from  appointment  of 

receiver,  114  C  351 

mortgagee  may  now  secure  actual  appropri- 
ation of  property  to  payment  of  debt  in 
foreclosure  proceedings  by  a  judgment  in- 
cluding direction  to  put  him  in  possession, 
114  C  432 

on  execution  in  ejectment  not  necessary 

to  demand  payment  of  debt,  114  C  432 
-nor   is   demand   for   costs   and   possession 


ordinarily  necessary  before  putting  plain- 
tiff in  possession,  114  C  432 

but   officer   not   justified   in   imposing   on 

mortgagor  any  unreasonable  hardship,  114 
C  432 

where     officer     visited     premises     several 

times  and  failed  to  find  defendant,  his  ac- 
tion in  removing  her  personal  property  from 
premises  upheld,  114  C  432 

question  of  waiver  of  liens  and  estoppel  not 
within  issues  in  mere  foreclosure  action ;  not 
res  adjudicata  by  foreclosure  judgment; 
might  be  litigated  by  appropriate  procedure 
in  foreclosure  action,  115  C  703 

proper  to  join  action  for  foreclosure  and  de- 
ficiency judgment  and  one  for  claimed 
fraudulent  convevance  in  one  complaint,  126 
C  691 

need  not  be  tried  together;  where  foreclo- 
sure decided  first  there  was  in  effect  a  sep- 
aration, though  order  of  court  would  have 
been  better  practice,  126  C  691 
-and  after  foreclosure  and  deficiency  judg- 


ment had  been  rendered,  plaintiff  had  right 
to  trial  of  issue  of  fraudulent  conveyance, 
126  C  688 
option  of  mortgagee  to  proceed  to  enforce 
mortgage  or  collect  debt :  rule  applies  to 
collection  of  debt  by  creditor's  bill,  129  C 
226 

§  29.  Parties 

subsequent  incumbrancers  need  not  be  made 
parties,  4  C  344 

foreclosure  must  be  brought  by  executor  or 
administrator  and  not  by  heirs,  5  C  133 

mortgagor  who  has  assigned  the  equity  is 
not  necessary  party,  5  C  532 

decree  will  not  affect  assignee  of  second  mort- 
gagee not  a  party,  5  C  532 

partv  already  foreclosed  need  not  be  joined, 
6  C  198 

mortgagor  receiving  no  actual  or  legal  notice, 
not  affected  by  decree,  17  C  575 
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one  joint  mortgagee  cannot  foreclose  without 

making  the  other  a  party,  30  C  344 
as  petitioner  if  he  consents,  otherwise  as 

respondent,  30  C  349 
adverse  claimants  cannot  be  made  parties  to 

foreclosure    suit    for    purpose    of   litigating 

their  titles.  49  C  304 
need  make  only  those  parties  whose  interest 

is  revealed  by  the  records,  50  C  352 

where  mortgage  note  has  been  pledged  as 
collateral  by  mortgagee,  pledgor  may  still 
foreclose,  50  C  597 

a  court  of  equity  would  not  dismiss  suit 

but  would  require  pledgee  of  note  to  be 
made  a  part)-  before  decree,  50  C  597 

making  prior  mortgagee  party  to  test  the  va- 
lidity of  his  mortgage ;  effect,  70  C  388 

assignee  of  unpaid  part  of  future  payment 
mortgage  is  not  a  proper  party,  payment 
not  being  due.  and  judgment  in  favor  of 
one  foreclosing  is  of  no  avail,  85  C  429 

a  defendant,  who  foreclosed  premises,  is  not 
charged  with  a  resulting  trust  for  one  who 
has  no  part  in  the  consideration  of  the  mort- 
gage. 85  C  430 

such  a  person   is  not  a  proper  party-  to 

foreclosure  proceedings,  85  C  430 

in  foreclosure,  filing  of  an  intervention  peti- 
tion by  a  creditor  who  is  not  made  a  party 
and  which  is  not  acted  upon  does  not  fore- 
close his  equity  of  redemption.  89  C  59 

if  first  mortgagee  brings  foreclosure  making 
second  mortgagee  a  party,  latter  not  bound 
to  notifv  original  mortgagor  who  has  trans- 
ferred the  equity,  93  C  491,  106  C  390 

where  trust  mortgage  was  assigned  but  as- 
signee not  party  to  action  of  foreclosure  nor 
substituted  in  mortgage,  assignor  may  prose- 
cute action,  101  C  667 

harmless   error   if   assignee   is   named   in 

decree  to  receive  debt,  101  C  667 

tenant  under  prior  unrecorded  lease  for  one 
year  not  necessary  party  in  suit  to  foreclose 
subsequent  mortgage.  102  C  425 

but  he  cannot  be  ousted  by  execution :  his 

rights  must  be  determined  in  separate  ac- 
tion. 102  C  425 

right  of  tenant  under  prior  lease  to  have  his 
rights  adjudicated,  105  C  80 

necessity    that    persons    liable    to    deficie 
judgment  be  parties  to  foreclosure  suit.  109 
C  329 

pledgee  of  mortgage  is  necessary  part}-  to 
foreclosure.  Ill  C  106 

guarantor  of  debt  is  not  a  proper  party  except 
by  provision  of  our  statutes,  113  C  245 

where  mortgage  company  foreclosed  without 
knowledge  of  one  to  whom  it  had  sold  mort- 
gage, he  might  himself  bring  foreclosure 
proceedings  or  enter  under  foreclosure  al- 
ready had,  113  C  349 
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mortgagee  not  bound  to  make  those  holding 
under  unrecorded  deed  of  equity  parti- 
foreclosure,  114  C  88 

where  lis  pendens  had  been  filed  mortga- 
gee obtained  good  title  against  them,  114  C 
88 

purchaser  not  entitled  to  value  cf  improve- 
ments made  on  property.  114  C  88 

mortgagee     could     not     have     execution 

against  purchaser  but  would  have  to  proceed 
in  separate  action,  114  C  93 

one  who  has  sold  equity  of  redemption  and  is 
not  a  maker  of  the  mortgage  note  is  not  a 
proper  partv  to  a  foreclosure  action,  115 
C  634 

where  obligor  on  note  secured  by  mortgage 
is  not  made  partv-  to  foreclosure,  effect  is 
not  to  destroy  debt  but  to  make  it  unen- 
forceable against  him,  119  C  586 

failure   to   make   him    party   operates   as 

does  lapse  of  time  which,  under  statutes  of 
limitation,   bars    remedy   but   does   not    de- 
stroy debt,  119  C  586 
-as    regards    guarantor    of   note,    primary 


obligation  of  debtor  has  been  changed  from 
one  enforceable  in  law  to  one  dependent  on 
morals.  119  C  586 

— if  guarantor  consents  .to  change  he  can- 
not complain  if  principal  fails  to  fulfil  ob- 
ligation; still  less  can  he  do  so  if  he  act 
ly  participated  in  transaction.  119  C  586 
-guarantor  consulted  by  mortgagee  as   ta 


bringing  foreclosure,  and  later  consulted  as 
to  dropping  mortgagor  as  party,  in  order 
to  get  earlier  redemption  day,  to  which  he 
acquiesced ;  held  he  was  not  discharged  of 
liability-.  119  C  586 

guarantors  of  note  secured  by  third  mortgage 
not  necessary  parties  in  action  on  first  two 
mortgages,  122  C  310 

holder  of  junior  incumbrance  not  a  stra 
but   a   proper  defendant   in   foreclosure   by 
first    mortgagee ;    being    compelled    to    pay 
prior  incumbrance  to  preserve  own  security 
he  was  not  a  mere  volunteer.  122  C  666 

subtenant  of  lessee  has  no  right  to  object  to 
withdrawal  of  foreclosure  action  to  which 
he  is  partv  where  his  rights  are  not  affect- 
ed. 123  C9 

§  30.  Pleading  and  E%ndence 

bill  showing  possession  by  mortgagee  for 
thirtv-three  years  is  not  demurrable,  2  D 
363  * 

mortgagee  must  plead  time,  if  relied  on  as  a 
bar  to  bill  to  redeem,  2  D  363 

deeds  and  securities  must  be  produced,  though 
admitted.  3  C  110 

any  matter  of  defense  is  admissible  under  gen- 
eral issue,  or  without  plea.  6  C  198 

petition  not  defeated  for  alleging  more  breach- 
es than  are  proved,  14  C  594 


mortgagee  must  show  prima  facie  title,  16  C 
260 

corresponding   right   exists   in   defendant 

to  attack  it,  16  C  260 

what  averments  sufficient  to  show  plaintiff's 
interest,  27  C  560,  47  C  486 

if  not  indorsed  was  a  renewal  note,  it  must 
be  so  alleged,  31  C  74 

omission  in  bill  of  words  "or  order,"  held  no 
misdescription,  32  C  288 

what  averment  of  offer  to  account  for  rents 
and  profits  is  sufficient,  47  C  486 

facts  cutting  off  right  to  foreclosure,  admitted 
by  plaintiff,  avail  all  defendants,  though 
pleaded  by  only  a  part,  76  C  389 

existence  of  mortgage  presumed  on  foreclo- 
sure, where  giving  it,  etc.,  is  admitted,  and 
no  contrary  evidence  appears,  81  C  416 

proof  of  existing  indebtedness  is  necessary  to 
foreclose  a  mortgage ;  note  as  prima  facie 
evidence,  90  C  29 

prior  incumbrances  are  not  considered  unless 
pleaded,  90  C  618 

questions  de  validity  of  mortgage  to  be  raised 
on  pleadings,  100  C  301 

not   cognizable   in  hearing  after  default, 

100  C  301 

where   only   question   is   amount   of  debt 

due,  100  C  301 

default  in  payment  of  interest  occurring  after 
action  brought  may  be  alleged  by  amend- 
ment to  complaint,  116  C  671 

§  31.  Decree  and   Review 

decree    on    separate    mortgages    for    distinct 

debts  will  be  for  foreclosure  on  failure  of 

payment  of  both,  3  D  397 
decree  had  no  relevancy  to  question  of  title 

to  rents  and  profits,  4  C  248 
decree  opened  in  favor  of  second  mortgagee 

to  carry  out  agreement,  5  C  435 

decree  may  be  shown  not  to  include  a  certain 

debt,  7  C  515 
decree  not  entire  on  bill  to  foreclose  separate 

mortgages  on  separate  parcels,  16  C  260 
form  of  decree,  when  part  of  estate  mortgaged 

did  not  belong  to  mortgagor,  23  C  592 
harmless   informality   in   decree   held  waived, 

34  C  197 
in  an  action  of  foreclosure  against  A  and  B, 

A  is  not  entitled  to  a  judgment  against  B 

for  fraud,  50  C  46 
right  to  judgment  for  possession  before  law 

day,  75  C  369 

if  party  erroneously  seeks  to  foreclose  lien 
as  subsequent  which  in  fact  is  prior,  not 
entitled  to  decree  to  redeem  unless  that 
relief  is  asked  and  he  has  paid  or  tendered 
debt,  89  C  60 

decision  finding  only  amount  due  but  fixing 
no  law  day  is  not  a  judgment,  89  C  413 

an  appeal  stays  proceedings  so  that  title  does 
not  pass  on  law  day,  89  C  413 
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mortgagee  may  now  secure  actual  appropria- 
tion of  property  to  payment  of  debt  by 
judgment  including  direction  to  put  him  in 
possession,  114  C  432 

statute  providing  that  judgment  shall  not  be 
opened  after  title  has  become  absolute  in 
incumbrancer  does  not  destroy  jurisdiction 
of  court,  115  C  619 

if  judgment  is  opened  and  plaintiff  files 

substitute  pleading,  defect  is  waived,  115  C 
619 

prayers  for  relief  that  foreclosure  judgment 
be  set  aside  and  plaintiff  be  given  hearing 
as  to  amount  of  indebtedness  and  that  a 
new  law  day  be  fixed,  appropriate  to  at- 
tempt to  open  and  modify  judgment  under 
the  statute,  118  C  226 

remedy  precluded   in  this  case,   as  when 

action  brought  title  had  become  absolute 
in  incumbrancer,   118   C  226 

attempt  to  get  injunction  against  operation 
of  foreclosure  judgment  on  equitable 
grounds,  118  C  226 

decree  of  foreclosure  upon  becoming  absolute 
merely  cuts  off  right  of  mortgagor  and 
others  to  redeem,  120  C  19 

on  foreclosure  court  on  equitable  considera- 
tions may  reduce  amount  to  be  paid  to  re- 
deem to  that  which  is  equitably  due  and 
payable,  120  C  666 

so  equity  can  relieve  against  fraud,  du- 
ress, unconscionable  advantages  or  other 
recognized  grounds  of  equitable  relief,  120 
C  666 

and  may  refuse  foreclosure  if  mortgagor 

is  prevented  by  accident,  mistake  or  fraud 
from  fulfilling  his  obligations,  120  C  666 

record  did  not  disclose  any  equitable  consid- 
erations which  would  have  warranted 
court  in  extending  time  for  performance 
of  agreement  as  to  payment  of  debt,  122  C 
268 

its  judgment  of  foreclosure  not  a  penalty 

of  forfeiture  against  which  equity  will  re- 
lieve, 122  C  273 

opening  of  judgment  of  foreclosure  is  with- 
in discretion  of  court,  122  C  334 

where  validity  of  subsequent  incumbrance  is 
disputed,  judgment  may  be  delayed  pending 
determination  of  rights,  or  provision  vest- 
ing title  in  junior  mortgagee  in  case  of 
redemption  by  him  may  be  omitted,  122  C 
666 

reorganization  proceedings  in  federal  court 
under  Bankruptcy  Act  did  not  oust  Su- 
perior Court  of  jurisdiction  to  vacate  its 
foreclosure  judgment  and  allow  withdrawal 
of  action,  123  C  9 

judgment    which   court    vacated    October 

2d  was  judgment  which  it  rendered  May 
1st  extending,  for  the  second  time,  the  law 
days  which  it  had  originally  fixed  on 
January  10th,  123  C  9 
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and   so   was   within  its  power  to  reopen 

under    statute,    whether   or   not   "term"   be 
construed  as  equivalent  of  "session,"  123  C 
9 
-opening  of  judgment  and   withdrawal   of 


action  by  state  court  appropriate  procedure 
in  view  of  adoption  of  plan  to  reorganize 
mortgagor  in  federal  court,  123  C  9 
— court's  discretion  was  not  abused,  123  C 


and  no  rights  of  appellant,  who  was  sub- 
tenant of  a  lessee  of  property,  and  who  in 
effect  claimed  right  to  be  foreclosed  out 
and  relieved  of  lease,  were  invaded  by  the 
order,  123  C  9 

order  opening  foreclosure  judgment  and  ex- 
tending law  days  is  in  essence  and  sub- 
stance a  new  judgment,  123  C  16 

motion  to  reopen  strict  foreclosure  judgment 
properly  denied  after  title  had  become  ab- 
solute in  incumbrancer,   124  C  605 

in  foreclosure  by  sale,  appeal  could  be  taken 
from  part  of  judgment  denying  claim  for 
deficiency  judgment,  apart  from  approval 
of  sale  and  other  matters,  128  C  401 

§  32.  Redemption 

§  33.  In  General 

bill  to   redeem   lies   without  previous  tender, 

1  R  553 
redemption  allowed,  if  absolute  deed  appears 

to  be  for  security  only,  2  R  69,  279 
so  if  appearing  from  any  paper  signed  by 

grantee,  2  R  69,  279 
purchaser   of   part   of   premises   mav    redeem 

the  whole,  2  R  333 

redemption  is  barred  by  fifteen  years'  adverse 
possession  bv  mortgagee,  2  R  486,  1  D  124, 
22  C  548,  47  C  486 

unless    statutory   disability   or   equivalent 

facts  exist,  1  D  124 
-equity  of  minor  heirs  is  also  barred,  un- 


less  petitioning  in   five  years   after  major- 
ity, 2  R  509 
-so  also  equity  of  devisee,  by  adverse  pos- 


session in  lifetime  of  testator,   1   D  295 
foreclosure    of   administrator    of    insolvent    is 

no  bar  to  redemption  by  heirs,  2  R  509 
creditor  levying  on  equity  of  redemption  ac- 
quires all  mortgagor's  rights,   1   D  93 

mortgagor  cannot  redeem  after  set-off  on 

levy,  1  D  93 

creditor  levying  on  one  of  two  parcels,  can 
only  redeem  by  paying  whole  debt,  2  D 
142 

ancient  unrecorded  release  to  mortgagee ; 
equity  of  bona  fide  purchaser,  2  D  280 

tender  to  executor  under  an  agreement  to  re- 
lease bars  equity  of  heirs,  2   D  466 

assignment  of  equity  to  mortgagee  on  sur- 
render of  note ;  second  mortgagee  must 
pay  first  mortgage  to  redeem,  2  C  161 
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mortgagor  may  be  compelled  to  pay  an  in- 
dependent unsecured  debt,  3  C  211,  10  C 
251,  29  C  282,  33  C  1 

if  imposed  as  a  condition,  is  not  subject 

of  decree  against  petitioner.  33  C  1 

creditor  attaching  equity  has  right  to  redeem ; 
is  not  affected  by  foreclosure  to  which  he 
is  not  a  party.  5  C  545 

subsequent  mortgagee  has  no  right  to  redeem 
property  which  is  not  covered  by  the  mort- 
gage, 12  C  195 

rights  of  cotenant  in  equity  of  redemption 
when  compelled  to  pay  the  whole  debt; 
subrogation  to  rights  of  mortgagee,  17  C 
393 

levy  by  creditor  on  equity  subject  to  exist- 
ing mortgages,  the  second  of  which  is 
fraudulent ;  fraudulent  mortgage  held  good 
as  against  such  execution,  23  C  319 

but  held  that  by  purchase  of  later  valid 

mortgage,  creditor  gained  right  to   redeem 
first  mortgage,  23  C  319 

bill  to  redeem ;  usury  in  prior  incumbrance 
cannot  be  shown  unless  averred  and  facts 
set  out,  26  C  241 

second  mortgagee's  right  to  redeem  is  not 
affected  by  proceedings  to  which  he  is  not 
a  party,  26  C  317 

foreclosure  of  mortgagor  only  gives  prior  in- 
cumbrancer no  right  to  redeem  subsequent 
mortgage,  26  C  317 

only  extinguishes  mortgagor's  equity,  26 

C  317 
-subsequent  right  of  mortgagor  to  redeem 


second   mortgage,   26   C  317 
imposition  on  ignorant  foreigner  is  a  ground 
for  bill  to  redeem,  34  C  60 

equity  is  extinguished  by  foreclosure  of  one 
of  two  mortgages  owned  by  same  person, 
on  same  land,  34  C  60 

opening  decree,  disparity  "of  debt  with  value 
of  security ;  funds  promised ;  accident ; 
equity  will  relieve,  35  C  195 

cotenants  of  equity ;  insolvency ;  negligence 
of  trustee;  relief  granted  where  one  co- 
tenant  got  an  advantage  through  mistake. 
35   C  264 

circumstances  where  assignee  of  mortgagee 
will  be  allowed  to  pay  difference  between 
debt  and  value  of  land  and  keep  premises, 

35  C  359 

equity    will    amend    decree    for    omission,    by 

mistake,  of  agreed  time,  36  C  224 
in  bill  to   amend  decree  and  to  redeem, 

evidence   of   want   of   consideration  in   note 

held  inadmissible,  36  C  224 
mortgagor    foreclosed    by   second    mortgagee. 

has  no  right  to  redeem  first  mortgage.  36 

C  224 
mortgagor  foreclosed  by   first  mortgagee  not 

foreclosing  second  mav  redeem  the  second, 

36  C  234,  60  C  343 


and    thus    acquire    right    to    redeem    first 

mortgage,  36  C  234,  60  C  343 

only  remedy  of  owner  of  equity  is  to  redeem, 
36  C  342 

right  to  redeem  vests  in  administrator,  if 
property  is  needed  for  debts ;  otherwise  in 
the  heirs,  37  C  339 

all  agreements  in  restraint  of  right  to  redeem 
are  distrusted.  38  C  434,  59  C  170 

party  in  default  on  such  agreement  gen- 
erally allowed  to  redeem,  38  C  434 

right  to  redeem  depends  on  character  of  de- 
fendant's possession,  when,  41  C  486 

creditor  attaching  after  foreclosure  is  en- 
titled to  redeem  within  time  limited,  43  C 
274 

mortgagor  not  entitled  to  redeem  property 
foreclosed  by  mortgagee  and  purchased  by 
second  mortgagee  also  foreclosed,  44  C 
340 

if  one  cotenant  elects  to  redeem  he  must  pay 
the  whole  debt,  45  C  513 

agreement  to  permit  foreclosure  to  become 
absolute  and  then  repurchase  held  substan- 
tially  a   redemption,   47  C  467 

A  has  mortgage  on  two  pieces  of  land ;  B 
gets  later  title  to  one ;  held  B  cannot  re- 
deem by  paying  proportionate  share,  50  C 
351 

subsequent  mortgagees  have  a  standing  in 
equity  to  redeem  mortgage  on  other  lands 
of  debtor  where  their  security  is  insuffi- 
cient, 50  C  351 

not    a    recognized    and    existing    equity 

but    a    mere    equitable    relation    dependent 
upon  decree  of  court,  50  C  351 
-the  equity  thus  decreed  would  be  subject 


to  all  existing  rights,  50  C  351 

a  subsequent  mortgagee  cannot  require  a 
prior  mortgagee  who  holds  a  second  mort- 
gage on  other  property  on  which  the  first 
mortgagee  is  about  to  foreclose,  to  redeem 
such  other  property,  56  C  55 

but    the    subsequent    mortgagee    may   re- 
deem prior  mortgage  on  first  piece,   56   C 
55 
-and    would   become    subrogated    to    prior 


mortgagee's   rights   in   second  mortgage  on 
such  other  property,  56  C  55 

a  later  mortgagee  cannot  redeem  without 
making  prior  mortgagee  good  for  expendi- 
tures in  paying  off  prior  liens,  56  C  280 

any  agreement  for  a  limitation  or  extinguish- 
ment of  right  of  redemption  does  not  de- 
stroy that  right,  59  C  170 

where  after  foreclosure  mortgagee  continues 
to  receive  interest  and  treats  mortgage  as 
outstanding,  held  right  of  redemption  re- 
vives, 59  C  170 

special  agreement  accompanying  deed,  to  ac- 
count for  excess,  if  the  land  was  sold,  held 
not  a  power  of  sale,  59  C  170 
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such  agreement  held,  on  facts,  no  defense 

in  favor  of  purchaser,  against  bill  to  re- 
deem in  favor  of  original  mortgagee,  59  C 
170 

two  tracts  of  land ;  mortgage  on  one  and  sub- 
sequent judgment  lien  on  both ;  mortgage 
foreclosed  against  owner  of  equity  only ; 
lien  foreclosed  as  to  other  tract  which  was 
of  greater  value  than  judgment  debt,  60  C 
343 

held  that  lienor  had  the  right  to  redeem 

the  mortgage,  60  C  343 

also  that  owner   of  equity  could   redeem 

lien  and  thus  acquire  lienor's  right  to  re- 
deem mortgage,  60  C  343 

and   that  foreclosure  of  lien  operated  as 

a  payment  of  that  debt  and  as  a  redemp- 
tion of  lien,  60  C  343 
-and   that   therefore   the   owner   of   equity 


or  his  assignee  could  redeem  the  mortgage, 
60  C  343 

owner  of  prior  mortgage  may  have  equities 
which  will  permit  him  to  pay  off  junior 
mortgage,  and  be  subrogated  to  rights  un- 
der it ;  benefit  of  security  will  be  preserved, 
68  C  298 

right  of  junior  mortgagee  to  redeem  after 
foreclosure  of  prior  mortgage,  when  not 
made  a  party;  assignment  of  such  right  to 
mortgagor ;  payments  for  improvements 
made  in  good  faith  without  notice,  68  C 
298 

what  junior  mortgagee  must  pay  to  redeem 
prior  mortgage  where  land  is  unproductive, 
68  C  309 

right  of  junior  incumbrancer  who  redeems 
and  gets  assignment  after  foreclosure  of 
lien,  to  execution,  68  C  413 

only  valid  assignment  of  equity  passes  right 
to  redeem,  75  C  611 

an  attaching  creditor  can  redeem  prior  mort- 
gages, 83  C  511 

attachment  of  property  creates  an  equity  by 
virtue  of  which  property  may  be  redeemed 
from  prior  incumbrances,  83  C  511 

right  of  attaching  creditor  to  redeem  after 
foreclosure  if  not  a  party;  mere  filing  of 
petition  of  intervention  not  acted  on  does 
not  prevent  right,  89  C  59 

plaintiff  cannot  redeem,  in  absence  of  prayer 
for  such  relief  or  plea  of  tender  or  offer 
to  redeem,  if  he  erroneously  tries  to  fore- 
close on  incumbrances  later  than  his  own, 
89  C  60 

redemption  clause  not  given  literal  construc- 
tion which  would  cut  off  right  to  redeem, 
contrary  to  manifest  intent  of  agreement, 
94  C  109 

unless  decree  vests  title  in  incumbrancer  who 
redeems,  a  quitclaim  from  mortgagee  vests 
in  redemptioner  only  the  title  former  had 
by  his  mortgage,  95  C  1 
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nature  of  doctrine,  "once  a  mortgage,  always 
a  mortgage,"  96  C  696 

forbids    executory    contract    that,    unless 

debt  paid  by  certain  time,   mortgagor   will 
be  barred  of  his  right,  96  C  696 
-but   not   a   present   release   of  the   equity 


of  redemption  voluntarily  made  for  a  val- 
uable consideration,   96   C  696 

— applies  where  H,  to  secure  advances  for 
building,  took  assignments  of  certain  mort- 
gages upon  land,  under  agreement  that,  if 
he  was  not  paid  in  certain  time,  he  should 
own  mortgages  absolutely,  96  C  696 
-though   mortgagees   delivered   releases   of 


their  interests  in  escrow  for  H,  96  C  696 

right  of  assignee  of  attaching  creditor  to  re- 
deem judgment  obtained  by  prior  mort- 
gagee, 102  C  425 

one  who  has  parted  with  all  interest  has  no 
right  of  redemption;  but  granting  it  is 
harmless  error,  107  C  52 

certificate  of  redemption  signed  and  filed  by 
mortgagee  whose  debt  has  been  redeemed 
unauthorized  by  statute,  111  C  504 

certificate  of  redemption  evidence  only  of  its 
recitals ;  cannot  stand  when  in  conflict  with 
judgment  and  facts,  111  C  504 

right  of  holder  of  lease  on  part  of  premises, 
to  redeem,  113  C  331 

failure  of  mortgagor  to  redeem  ends  his 
rights  in  property  and  in  compensation  due 
for  condemning  part  of  it,  115  C  428 

such   rights   belong  to   second   mortgagee 

who  redeems,  115  C  428 

ordinarily  there  can  be  no  apportionment  of 
debt  without  consent  of  foreclosing  mort- 
gagee but  any  party  redeeming  must  pav 
it  all,  116  C  253 

court  order  authorizing  trustee  of  mortgage 
securing  many  small  noteholders  to  bid  in 
property  at  foreclosure  sale  to  protect  in- 
terests from  sacrifice,  based  upon  implied 
powers  of  trustee,  and  justified  bv  situa- 
tion, 116  C  320 

plaintiff  who  seeks  merely  foreclosure  of 
judgment  lien  cannot  be  compelled  as  con- 
dition thereto  to  redeem  that  part  of  mort- 
gage representing  purchase  monev,  118  C 
80 

rights  of  redemption  of  grantee  of  one  por- 
tion of  tract  upon  foreclosure  of  mortgage 
covering  whole  tract,  119  C  355 

passage  of  law  day  vests  property  in  mort- 
gagee, 121  C  258 

where  second  mortgagee  redeemed  in  fore- 
closure by  first  mortgagee,  determination 
of  questions  raised  on  appeal  from  judg- 
ment in  a  foreclosure  by  second  mortgagee 
of  no  practical  benefit,  and  motion  to  erase 
granted,  122  C  664 
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mortgagor   is   not   allowed   to   redeem   before 

due  date,  7  C  377 
equity  will  open  foreclosure  and  extend  time 

for   want   of   service   on   respondent,   28   C 

556 
right  to  redeem,  when  too  late,  50  C  351 
where  party  could  have  had  the  right  on 

proper    notice    and    proceeding    but    failed 

to  act  within  due  time,  held  right  lost,  50  C 

351 
-not   entitled  to   equitable   aid   on  ground 


of  excess  of  value,  50  C  351 
-especially   where   relations   are   such   that 


he  need  not  have  been  made  party  to  fore- 
closure, 50  C  351 

if  time  limited  to  redeem  expires  during  ap- 
peal, court  can  fix  new  law  day,  70  C  92 

judgment  for  possession  by  mortgagee  before 
law  day,  75  C  369 

where  simultaneous  actions  are  brought  for 
foreclosure  of  two  incumbrances  on  same 
land,  it  is  presumed  that  court  had  suf- 
ficient reasons  for  fixing  law  days,  76  C 
388 

time  of  redemption  extended  by  Supreme 
Court  on  appeal,  85  C  383 

pending  an  appeal,  parties  need  not  redeem 
on  law  day,  89  C  413 

on  appeal  Supreme  Court  will  set  time  for 
redemption  if  .date  fixed  has  gone  by,  90  C 
652 

Supreme  Court  may  fix  law  day  when  time 
for  redemption  has  passed  pending  appeal : 
better  practice  to  leave  matter  to  trial 
court,  112  C  439 

one  having  mechanic's  lien  prior  to  mortgage 
not  entitled  to  day  of  redemption,  115  C 
702 

where  mortgage  given  by  grantee  has  been 
foreclosed  mortgagor  not  entitled  to  law 
day  in  foreclosure  of  judgment  lien  based 
on  attachment  made  against  him  before 
property  conveyed  by  him,  116  C  166 

owners  of  separate  portions  of  mortgaged 
tract  ordinarily  have  an  equal  obligation 
to  discharge  the  debt  and  should  be  given 
same  law  day,  116  C  253 

D  mortgaged  tract  to  P ;  later  mortgaged 
portion  of  it  to  K  and  later  the  whole  of 
it  to  S;  K  foreclosed  and  title  in  that  por- 
tion vested  in  him ;  P  foreclosed  on  whole 
tract  and  court  fixed  law  days  in  order  D, 
S  and  K;  held 

when  D  mortgaged  to  K  he  assumed  ob- 
ligation to  protect  K's  security  from  fore- 
closure by  P.  and  S  took  his  interest  bur- 
dened with  this  equity,  116  C  253 
-that    foreclosure   by    K    did    not    destroy 


his  equity  to  have  precedence  over  D  and 
S  in  obligation  to  redeem  P's  mortgage, 
116  C  253 


— that   as   there   were   no  pleadings   de  re- 
stricting foreclosure  to   K's   lot   that  ques- 
tion could  not  be  considered  in  this  action, 
116  C  253 
-that    it    would    be    inequitable    to    permit 


S's  failure  to  redeem  in  K's  foreclosure  to 
crowd  P's  mortgage  over  on  K's  lot,  giv- 
ing S  a  priority  he  did  not  before  have,  116 
C  253 

— that  redemption  by  S  and  K  would  free 
the  portion  of  premises  in  which  either  had 
an  interest  from  P's  mortgage  and  rights 
of  D,  116  C  253 

— but  would  not  create  in  party  redeeming 


?.ny  rights  in  other  portion  except  by  way 
of  subrogation,  116  C  253 
— form  of  decree  suggested,   116  C  253 


prayers  for  relief  that  foreclosure  judgment 
be  set  aside  and  plaintiff  be  given  hearing 
as  to  amount  of  indebtedness  and  that  a 
new  law  day  be  fixed,  appropriate  to  at- 
tempt to  open  and  modify  judgment  under 
the  statute,  118  C  226 

court  will  limit  time  for  redemption  having 
regard  for  value  of  property  when  com- 
pared with  debt,  120  C  211 

if   land   is   worth   about   amount   of   debt 

or  less,  time  will  be  short,  and  vice  versa, 
120  C  211 

discretion  exercised  by  court  in  fixing  law 
day  is  legal  discretion,  120  C  211 

exercise  will  not  be  interfered  with  ex- 
cept in  case  of  manifest  abuse,  120  C  211 

court  may  properly  consider  probability  that 
necessary  money  to  redeem  can  be  pro- 
cured within  time  limited,  120  C  211 

and   difficulty   of   raising   money   in   time 

of  emergency  may  furnish  occasion  for  fix- 
ing law  day  beyond  what  it  would  ordi- 
narily grant,   120  C  211 

where  equity  in  premises  was  37  per  cent  of 
value,  interest  and  taxes  had  been  paid,  and 
foreclosure  was  for  nonpayment  of  principal 
on  due  date,  defendant  offering  to  pay 
$1000  on  it  if  plaintiff  would  renew,  held 
two  years  for  redemption  not  abuse  of 
court's  discretion,  120  C  211 

in  most  jurisdictions  foreclosure  is  by  sale 
and  time  for  redemption  is  fixed  by  statute, 
120  C  214 

in  this   State   it   is  by   strict   foreclosure, 

except  that  upon  written  motion  court  may 
order  sale,  and  time  for  redemption  is  fixed 
by  court,  120  C  214 

determination  of  time  allowed  rests  in  legal 
discretion  of  court,  120  C  384 

which   will   regard   value  of  property  as 

compared  with  amount  of  debt,  and  exer- 
cise discretion  to  prevent  sacrifice,  120  C 
384 

may    properly    consider    economic    condi- 
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erty,  and  fix  day  which  will  give  owner  of 
equity  reasonable  opportunity  to  dispose  of 
it  without  jeopardizing  right  of  plaintiff  to 
full  payment  of  debt,  120  C  384 
— principle  that  where  owner  has  little  or 
no  chance  to  redeem  he  should  be  granted 
law  day  so  far  ahead  as  to  permit  him  use 
of  property  until  interest,  taxes,  etc.,  wipes 
out  equity,  regarded  with  caution,  120  C 
384 
-in  instant  case  where  value  was  $340,000 


and  debt  $257,000,  fourteen  months  to  re- 
deem held  not  abuse  of  discretion,  120  C 
384 

finding  of  court,  on  which  it  reopened  judg- 
ment and  fixed  new  law  day,  based  on 
statement  of  defendant's  counsel  only,  dis- 
regarded and  did  not  establish  fraud,  ac- 
cident or   mistake,   128  C  697 

title  became  absolute  in  plaintiff  on  fail- 
ure of  defendants  to  redeem  on  or  before 
law  day  fixed  by  judgment  which  was  re- 
opened, 128  C  697 

where  statute  provides  that  no  judgment  for 
strict  foreclosure  shall  be  reopened  after 
title  becomes  absolute  in  incumbrancer,  re- 
opening of  judgment  after  that  time  is  er- 
roneous  in   absence   of   waiver,    128   C   697 

fraud,  accident  and  mistake  concerning  law 
day  might  be  ground  for  independent  ac- 
tion in  equity  for  relief  after  title  has  be- 
come absolute,  128  C  700 

§  35.  Mortgages  of  Personal  Property 

§  36.  In  General 

sale  by  mortgagor  and  purchase  of  other 
property;  substituted  property  does  not  by 
mere  force  of  law  belong  to  mortgagee,  14 
C  255 

lien  is  not  divested  by  authority  to  mort- 
gagor to  sell,  14  C  334 

second  mortgagee  of  chattels  in  possession 
can  maintain  trespass  or  trover  against 
stranger,  15  C  302 

mortgagee  with  power  to  sell,  may  take  pos- 
session and  sell,  18  C  543 

mortgagee  of  chattels  need  not  account  for 
those  held  for  him  by  stranger,   19   C  446 

sale  of  pledge  before  debt  is  due ;  stranger 
has  no  right  to  interfere ;  mav  be  evidence 
of  fraud,  21  C  361 

one   comortgagee    acting    as    trustee    in    sale, 

cannot  claim  entire  proceeds,  22  C  203 
losses    by    mortgagee    in    possession    fall    on 

him,  when,  22  C  299 
mortgagee   may   recover   loss   by  sale  on 

credit,  when,  22  C  299 
rights  of  mortgagee  to  property  not  existing 

at  time  of  mortgage,  29  C  282 

title   effective   on   mortgagee   taking  pos- 


tions  making  it  difficult  to  dispose  of  prop-  session,  29  C  282,  33  C  577 
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property  not  in  esse  cannot  pass  in  presenti, 
29  C  328 

but    after    its    existence    and    possession 

taken    by    mortgagee,    mortgagor    is    liable 
for  it  as  part  of  fraud,  29  C  282 
-is  postponed  to  a  mortgage  to  vendor  to 


mortgage  which  mortgagee  has  waived,  122 
C  100 
-failure    to    pay    over   proceeds    to    mort- 


secure   price,   though   recorded   first,    33    C 
577 

— facts   held  not  to  estop  vendor  to  claim 
priority,  33  C  577 
-vendor  not  bound  to  rescind  on  learning 


of  prior  mortgage,  33  C  577 

mortgagee  has  right  of  immediate  possession, 
unless  contrary  appears  in  deed,  42  C  415 

mortgagee  may  replevy  from  mort- 
gagor's vendee,  without  a  demand,  42  C 
415 

the  bar  by  foreclosure  to  further  action  upon 
mortgage  debt,  applies  to,  58  C  257 

and  to  proceedings  for  a  sale,  58  C  257 

decree  of  sale  is  a  foreclosure,  58  C  257 

second  mortgagee  has  legal  title  and  right 
to  possession  against  all  not  claiming  un- 
der prior  mortgage;  conversion  of  prop- 
erty, 64  C  55 

preference  by  mortgage  to  be  attacked  only 
in  insolvency,  66  C  306 

statute  imposing  penalty  where  amount  se- 
cured is  overstated  to  be  strictly  con- 
strued ;  applies  when,  80  C  303 

does   not   apply   to   absolute   bill   of   sale, 

though   given   as   security ;    such   bill    need 
not  be  recorded,  79  C  338 

mortgagee  of  chattels,  in  absence  of  agree- 
ment, has  no  power  to  sell  them,  82  C  615 

statutes  de  recording  chattel  mortgages,  to 
be  strictly  construed,   102  C  684 

right  of  mortgagor's  receiver  to  claim  mar- 
shalling of  assets  in  suit  to  foreclose  mort- 
gages of  realty  and  personalty,   103  C  732 

several  forms  of  judgment  which  may  be 

decreed  in  such  action,   103  C  732 

whether  lien  of  crop  mortgage  transferred  to 
proceeds  of  crops,  where  order  upon  pur- 
chaser of  crops  substituted  for  mortgage, 
105  C  615 

termination  of  lien  of  mortgage  without 
formal  release,  where  such  is  intent  of 
parties,  105  C  615 

may  be  enforced  only  by  sale  under  order  of 
court,  105  C  622 

chattel  mortgagor  cannot  retake  property  to 
disadvantage  of  receiver,   106  C  159 

on  appointment  of  receiver  of  mortgagor, 
possession  at  once  vests  in  him  and  his 
rights  cannot  thereafter  be  affected  by 
mortgagee's  repossession,  106  C  159 

where,  all  articles  mortgaged  having  been 
sold,  parties  agree  on  division  of  proceeds 
statute  is  satisfied,  106  C  159 

when  mortgagor  is  given  authority  by  in- 
strument to  sell  and  pay  proceeds  to  mort- 
gagee,   purchaser   takes   free   from   lien   of 
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gagee    would    not    affect    purchaser's    title, 
122  C  100 
-but  where  there  was  no  authority  to  sell 


without  mortgagee's  approval,  which  was 
not  obtained,  no  waiver  of  his  lien  arose 
in  favor  of  purchaser,  122  C  101 
under  New  York  law  mortgagee  of  personal 
property  becomes  absolute  owner  after  de- 
fault, subject  to  right  of  redemption ;  when 
he  sells  property  under  power  of  sale  he 
sells  it  as  own,  not  as  agent  of  mortgagor, 
and  right  to  sell  is  not  in  nature  of  power 
of  attorney,  128  C  254 

—What  Constitutes 


§  37. 

absolute  conveyance  for  specific  purpose  with 
power  to  sell  and  apply  proceeds  and  re- 
turn surplus,  is  not,  16  C  12 

conditional  sale  with  payment  by  note,  ven- 
dor retaining  right  to  retake  and  apply 
payments  on  note  for  use  of  property,  held 
not  to  be  a  mortgage,  62  C  38 

absolute  conveyance  as  mortgage,  74  C  252, 
79  C  338,  89  C  175 

definition ;  intention  and  real  effect  of  in- 
strument determines  whether  it  is  a  mort- 
gage, 74   C  252 

separate    instruments    of   conveyance   and 

defeasance  construed  together,  74  C  252 

evidence  considered  that  determines  whether 
an  instrument  is  a  mortgage  or  a  condi- 
tional sale,  81  C  711 

mortgage  defined ;  invalid  assignment  of 
wages  not  a  mortgage,  82  C  232 

bill  of  sale  held  not  a  chattel  mortgage,  89  C 
176 

whether  transfer  is  conditional  sale  or  chat- 
tel mortgage  depends  upon  language  of  in- 
strument and  surrounding  circumstances 
100  C  223 

rather    than    upon   the    parties'    belief    as 

to  e-ffect  of  their  acts,  100  C  223 

mortgage  of  personal  property  to  be  effective 
must  be  accompanied  by  manifest,  con- 
tinued and  open  change  of  possession  such 
as  to  indicate  to  all  the  world  change  of 
title,  101  C  562      • 

hence  delivery  to  debtor,  return  by  him 

on  receipt  of  bill  of  sale  and  giving  of  con. 
ditional  bill  of  sale  for  amount  of  debt  in- 
sufficient as  against  debtor's  attaching 
creditors,  101   C  562 

whether  transaction  is  conditional  sale  or 
mortgage   is  question  of  intent,   107   C   519 

if   intended   as    security   is    latter,   but    if 

debt  is  extinguished  or  money  not  ad- 
vanced as  loan  is  former,  107  C  519 

agreement  to  resell  or  option  to  repur- 
chase not  conclusive  that  it  is  mortgage, 
107  C  519 


Mortgages  §  38 


— various    circumstances    which    are    to    be 
considered,  107  C  519 
-effect  of  mutuality  of  right,  of  seller  to 


-contract,    and    its    effect    on    creditor    of 


reconveyance  and  of  buyer  to  compel  pay- 
ment, 107  C  519 

— necessity   of   defeasance   written    or   oral, 
107  C  519 
-agreement   between    property   owners   as- 


sociation and  water  company  as  to  water 
mains,  providing  that,  on  advances  made 
by  former,  mains  should  belong  to  it,  but 
should  be  conveyed  to  company  when  ad- 
vances repaid  held  a  sale  and  not  a  mort- 
gage, 107  C  519 

G  company  executed  conditional  sales  con- 
tract of  car  to  employee,  and  assigned  it 
to  C  company  who  paid  $900,  all  parties 
knowing  that  it  was  not  in  fact  a  sale  but 
purpose  was  to  enable  G  company  to  raise 
money  by  the  assignment ;  held 

- that   transaction   was   in   effect   a  chattel 

mortgage    with    retention   of   possession   by 
mortgagor,   116  C  487 
-that   it   was   invalid   against   creditors   of 


G  company  and  hence  against  receiver  who 
succeeded  to  their  rights,  116  C  487 

distinction  between  "trust  receipt"  and  chat- 
tel mortgage,  116  C  487 

C  transferred  truck  to  P,  to  whom  he  was 
indebted  by  bill  of  sale  with  only  colorable 
delivery  and  took  it  back  by  conditional 
bill  of  sale,  no  consideration  passing ;  held 

transaction  was  in  reality  mortgage  and 

void  as  to  S,  bona  fide  purchaser  from  C, 
117  C  267 

conditional  bill  of  sale  between  P  and  C 


did  not  prevent  application  of  rules  de  re- 
tention of  possession,  117  C  267 
-but  C  was  liable  to  P  for  conversion,  117 


C  267 

purported  conditional  sales  contract  held  to 
constitute  in  effect  a  chattel  mortgage,  120 
C  524 

§  38.  Validity;  Retention  of  Possession 

of  machinery  and  stock  with  power  to  work 
up  stock  and  purchase  material,  when  up- 
held, 13  C  383 

what  merely  colorable  change  of  possession 
invalidates,   19  C  460 

retention  of  possession  until  formation  of  part- 
nership with  mortgagee ;  delivery  to  firm 
held  not  fraudulent,  24  C  290 

statute  covers  hotel  furniture,  when,  25  C 
301 

when  void  for  uncertainty  as  to  articles 

conveyed,  25  C  301 

mortgagee  running  mill  at  mortgagor's  risk, 
but  for  his  own  benefit ;  character  of  such 
possession,  27  C  538 

whether   possession   has  been  changed   is 

a  question  of  fact,  27  C  538 


mortgagor,  27  C  538 

machinery  if  mortgaged  with  mills,  need  not 
be  particularly  described,  27  C  538 

is  fraudulent  and  void  for  retention  of  pos- 
session, 28  C  158 

on  same  ground  as  mortgage  of  real  estate  as 
to  definite  description  of  debt,  28  C  158 

of  household  furniture ;  invalid  if  debt  is 

not  described,  28  C  158 
-voidable   by   trustee   in   insolvency,   28   C 


158 

machinery  not  specifically  described ;  no  pos- 
session taken ;  insolvency ;  rights  of  credi- 
tors, 37  C  508 

removal  of  property  to  another  town  does  not 
affect  mortgagee's  title,  42  C  415 

mortgagee   need   not   record  mortgage   in 

such  town,  42  C  415 
-nor   take   legal   measures   to  regain   pos- 


session, 42  C  415 
mortgage  of  machinery,  required  to  be  ex- 
ecuted like  mortgages  of  real  estate,  held 
validated  by  act  validating  conveyances  of 
real  estate,  51  C  481 

meaning  of  "implements"  in  statute  as  to 
mortgage  of  factory,  etc. ;  includes  safe,  64 
C  55 

chattel  mortgage  made  in  New  York  on  prop- 
erty here,  upheld  under  our  law,  66  C  306 

if  not  recorded  till  long  after  receiver  has 
gone  into  possession  not  valid  as  to  him, 
70  C  220 

necessity  of  possession  as  against  third  par- 
ties, 72  C  510 

uncertainty  in  description  of  chattels ;  effect 
"of  mortgagee's  possession ;  attachment,  77 
C  370 

statute  de  penalty  for  overstating  loan  secured 
by  chattel  mortgage  to  be  strictly  construed, 
80  C  303 

mortgage  of  personal  property  invalid  against 
subsequent  purchaser  unless  he  had  notice, 
86  C  372 

lease  of  farm  with  no  intent  to  change  posses- 
sion does  not  constitute  mortgage  of  crops, 
88  C  633 

there  must  be  a  particular  description  of  per- 
sonal property  mortgaged  to  protect  it  from 
creditors,  95   C  172 

"all  machinery,  tools  and  equipment"  on 
certain  described  premises  used  in  connec- 
tion with  laundry  business,  sufficient  be- 
tween the  parties,  95  C  172 

also  as  against  one  who  takes  conditional 

bill  of  sale  in  which  payment  of  the  mort- 
gage is  assumed,  95  C  172 
-vendee,   by  attaching  property  on   action 


against  vendor  for  breach  of  another  con- 
tract, cannot  secure  priority  over  mortgage, 
95  C  172 
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rule  as  to  retention  of  possession  does  not 
apply  as  between  the  parties  themselves, 
95  C  172 

retention  of  possession  invalidates  mortgage 
except  as  between  parties,  unless  property 
is  included  in  statute,  and  unless  instru- 
ment is  strictly  drawn  as  provided  in  stat- 
ute,  100  C  223 

where  plaintiff  loaned  money  to  company  to 
enable  it  to  buy  motors,  took  note  and  con- 
tract along  with  bill  of  conditional  sale,  but 
did  not  take  possession  except  by  fixing  tags 
to  cars  held  intent  was  merely  to  secure 
note,  100  C  224 

rights    coud    not    prevail    over    those    of 

bank  which  loaned  money  on  security  of 
warehouse  receipt  taken  out  by  company 
on  warehousing  car,  100  C  229 

no  lien  against  third  parties  unless  statutes 
strictly  and  literally  complied  with,  102  C 
684 

mortgage  with  one  witness  defective,  102  C 
684 

attaching  creditor  not  charged  with  notice  of 
record  of  defectively  executed  mortgage  of 
real  estate  which  also  included  the  person- 
alty attached,   102  C  684 

mortgage  of  factory  building  and  "all  ma- 
chinery," etc.,  in  it  does  not  comply  with 
statute  as  to  mortgages  of  personal  prop- 
erty and  is  void  as  to  it,  103  C  733 

chattel  mortgage  without  change  of  posses- 
sion good  as  between  the  parties,  104  C  165 

registration  of  automobile  by  chattel  mort- 
gagee, 104  C  165 

retention  of  possession  by  mortgagor  invali- 
dates mortgage  except  as  between  parties 
or  unless  property  listed  in  statute,  105  C 
766 

statutes  permitting  retention  of  possession  to 
be  strictly  construed,   105  C  766 

motor  trucks  used  to  carry  merchandise  to 
and  from  manufacturing  establishment,  held 
not  "situated  and  used  therein,"  105  C  766 

recording  of  chattel  mortgage  does  not  give 
notice  unless  property  is  within  the  statute, 
105   C  766 

a  chattel  mortgage  with  one  witness  is  not 
"executed,  acknowledged  and  recorded"  as 
required  by  statute,  105  C  766 

description  of  property  sufficient  unless  too 
meager,  uncertain,  or  imperfect  to  identify 
it,   106  C   159 

understatement  of  number  of  machines  cov- 
ered by  mortgage,  held  not  to  invalidate 
it,  106  C  159 

where  there  is  misdescription  of  number  or 
quantity  of  property  mortgaged,  court  may 
make   "just   order   of   division,"   106   C    159 

statutory  provision  as  to  stating  number  of 
particular  objects  as  less  than  there  actually 
are  considered,  106  C  159 
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purpose  of  statute  declaring  void  note  and 
mortgage  in  which  sum  loaned  is  stated  to 
be  greater  than  amount  actually  loaned; 
.protection  of  other  creditors,  113  C  141 

where  $1600  was  furnished  before  mortgage 
for  $1700  was  given  and  the  other  $100 
promised  and  paid  within  one  week  held 
note  and  mortgage  not  invalid,  113  C  141 

C  company  paid  distributor  S  company  for 
cars  delivered  to  dealer  G  company  and 
took  receipt ;  G  company  executed  and  re- 
corded "trust  receipt"  for  them  as  agent  of 
C  company  agreeing  to  hold  them  in  trust 
for  latter  and  if  it  sold  them  for  cash  to 
turn  proceeds   over  to  latter ;   held 

that  title  passed  to  C  company  and  never 

was  in  G  company,  116  C  487 
-that  there  was  no  retention  of  possession 


of  previously  owned  property  by  G  com- 
pany with  resulting  deception  of  creditors 
as  in  case  of  chattel  mortgage,  116  C  487 

mortgage  without  delivery  'of  possession  is 
good  between  the  immediate  parties,  117  C 
270 

act  providing  that  farmers  mortgaging  chat- 
tels and  crops  to  secure  loans  from  exist- 
ing federal  agencies  "or  any  federal  agency" 
thereafter  authorized,  may  retain  posses- 
sion of  mortgaged  chattels,  118  C  341 

obvious    purpose    to    create   exception   to 

rule    that    retention    of    possession    invali- 
dates   mortgage   as    to   creditors   and    bona 
fide  purchasers,   118  C  341 
-production    credit    association,    organized 


under  Farm  Credit  Act,  held  to  be  federal 
agency  within  our  act,   118  C  341 

— incidental  features,  such  as  possibility  of 
ownership  of  stock  by  investors,  insufficient 
to  deprive  association  of  federal  status, 
118  C  341 

— and  association  is  entitled  to  all  benefits 


of  our  act  though  not  specifically  mentioned 
in  it,   118  C  341 

retention  of  possession  of  mortgaged  person- 
alty does  not  make  mortgage  invalid  as  be- 
tween parties,  120  C  524 

doctrine   giving    retention    such   effect    is 

solely  for  protection  of  attaching  creditors 
and  bona  fide  purchasers,  120  C  524 

purported  conditional  sale  held  to  constitute 
in  effect  a  chattel  mortgage,  120  C  524 

as    such    it    was    valid    between    parties, 

though  plaintiff  retained  possession,  and  de- 
fendant's act  in  taking  possession  upon  de- 
fault, under  terms  of  contract,  was  not 
conversion,  120  C  524 

validity  and  effect  of  chattel  mortgage  as  af- 
fecting rights  of  purchaser  from  mortgagor 
depend  on  law  of  State  where  chattel  was 
at  time  mortgage  executed,  122  C  100 

if  taken  into  another  State  without  con- 
sent of  mortgagee,  latter's  rights  not  af- 
fected by  dealings  therein,  122  C  100 


Municipal  Corporations 


— in  New  York  though  mortgagee  allows 
article  to  remain  in  mortgagor's  possession, 
former  not  estopped  to  assert  title  against 


purchaser    if   mortgagor    without    authority 
to  sell,   122  C  100 


MOTIONS 

See  Appeal  to  the  Supreme  Court  §  49;  Docket;  Judgments  §§  22, 

23 ;  Pleading  §  25  ;  Verdict 


MOTIVE 

See  also  Criminal  Law  and  Procedure;  Homicide 


motive  judged  by  results  to  be  obtained,  83  C 
549 

conclusion  as  to  motive  not  often  reviewable, 
84  C  68 

in  contempt  proceedings  for  violation  of  in- 
junction motive  of  no  significance,  85  C 
650 

so    in    claiming     tax    exemption,    89     C 

400 

motive  may  be  inferred  from  facts  and  cir- 
cumstances surrounding  transaction,  93  C 
633 

that  lessor  brings  summary  process  in  behalf 
of  accepted  purchaser  is  of  no  significance, 
94  C  452 

evidence  to  show  motive  for  assault  and  bat- 
tery ;  quarrel  with  one  for  whom  person  as- 
saulted  was   mistaken,   admitted,   95   C   140 

motive  as  element  in  trial  of  criminal  case, 
98  C  455 

motive  is  of  no  consequence  where  party  does 
no  improper  act,  99  C  95 


as  for  silence,  where  there  is  no  duty  to 

speak,  99  C  101 

significance  of  proof,  or  absence  of  it,  in 
criminal  prosecution,  107  C  630 

need  not  be  proved  in  criminal  case,  if  guilt 
otherwise  established,  109  C  124 

where  complaint  for  injunction  and  fact  of 
issuance  is  in  evidence,  motive  in  seeking  it 
is  immaterial,  109  C  662 

charge  as  to  motive  or  its  absence  in  crim- 
inal case  approved,   110   C  55 

that  person  went  to  another  State  to  take  ad- 
vantage of  its  divorce  laws  does  not  neces- 
sarily prevent  his  acquiring  bona  fide  resi- 
dence there,  110  C  351 

evidence  of  existence  or  nonexistence  of  mo- 
tive important,  but  State  does  not  have  to 
prove  one,   115  C  344 

where  contract  may  be  terminated  by  mutual 
consent  at  any  time,  that  motive  in  doing 
so  was  to  defeat  attempts  of  wife  of  one 
party  to  reach  property  of  no  consequence, 
122  C  60 


MOTOR  VEHICLES 

See  Automobile 


MUNICIPAL  CORPORATIONS 

1.  In  General 

2.  Powers  and  Functions 

3.  In  General 

4.  Finance ;  Taxation ;  Debt  Limit ;  Licenses 

5.  Highways;  Street  Railways;  Sewers;  Parks 

6.  Miscellaneous  Matters 

7.  Duties  and  Liabilities 

8.  In  General 

9.  Contracts ;  Ultra  Vires ;  Ratification  and  Estoppel 

10.  Negligence  and  Nuisance ;  Governmental  Immunity 

(1)  General  Principles 

(2)  Highways;  Sewers  and  Drains;  Waters 

(3)  Fire  Control 

(4)  Miscellaneous  Cases 

11.  Common  Council;  Board  of  Aldermen 
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§  1  Municipal  Corporations 


12.  Other  Boards,  Dep 

ARTMENTS, 

Committees 

13.  Ordinances  and  Bt 

r-LAWS 

14.  In  General :  Enactment 

and 

Validity 

15.  Construction;  Y: 

iolation 

16.  Particular  Charters  and 

Special  Acts 

Ansonia 

Xew  London 

Bridgeport 

Norwalk 

Bristol 

Xorwich 

Colchester 

Putnam 

Danbury 

Shelton 

Derby 

South  Norwalk 

Femvick 

Stamford 

Groton  Long  Point 

Stratford 

Hartford 

Waterbury 

Manchester 

West  Hartford 

Meriden 

West  Haven 

Milford 

Westport 

Xaugatuck 

Winsted 

New  Britain 

Woodmont 

New  Haven 

17.  Towns 

18.  In  General 

19.  Town  Meetings: 

Warning 

20.  Selectmen 

Note  :  Cases  concerning  officers  of  municipalities  are  listed  under  Public  Of- 
ficers §  13 :  those  dealing  with  highways,  including  liability  for  defects 
therein,  are  listed  under  Highways  :  those  pertaining  to  condemnation  and 
benefits  and  damages,  under  Eminent  Domain  ;  those  concerning  pensions 
and  retirement  funds,  under  Pensions. 

See  also  County:  Fire  and  Other  Districts:  Master  and  Servant; 

Paupers  :  Schools  and  School  Districts  :  Sewers  :  Street 

Railways;  Municipal  Courts;  Waters  :  Zoning 


§  1.  In  General 

various   descriptions   under   which   town   may 

sue,  3  C  1 
acceptance  by  borough  of  clock  may  be  shown 

otherwise  than  by  borough  vote ;  as  by  acts 

of  care  and  ownership,  8  C  473 

it  is  a  fundamental  principle  of  our  popular 
institutions  that  the  majority  must  govern, 
the  minority  submit,  15  C  500 

members  of  municipal  corporation  are  in- 
dividuals parties  to  suits,  16  C  368.  19  C 
331,  26  C  5:7 

their  private  property  is  liable  to  be  tak- 
en on  execution,  16  C  368,  515,  19  C  333 

admissions  of  inhabitant  of  town  or  city  are 
not  evidence  against  the  corporation.  16  C 
368 

strict  rules  de  judicial  amendments,  inap- 
plicable to  records  of  public  corporations, 
20  C  595 

individuals  assuming  the  defense  have  no 
greater  rights  than  defendant  citv.  29  C 
194 
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town  cannot   recoup  of   delinquent  contractor 

damaees    suffered    by    its    citizens,    32    C 

214 
town   vote   to   pay   bounties   implies   payment 

only  by  orders  on  town  treasurer,  37  C  62 
quitclaim    to    town    for    highway    purposes, 

conveys  a  fee,  46  C  511 

town  regarded  as  a  party  in  highway  case, 
and  bound  by  its  admissions  and  waivers, 
48  C  272 

a  town  order  closely  resembles  a  bank  check 
and  is  ordinarily  deemed  equivalent  to 
money,  51   C  493 

accidental  omission  of  redemption  clause  in 
town  bonds ;  correction  of  omission  held 
proper  as  against  purchaser  who  had  full 
knowledge  of  the  facts,  52  C  483 

general  rule  that  mistake  must  be  mu- 
tual held  not  to  apply  under  the  circum- 
stances, 52  C  483 

act  de  removal  of  Asylum  Street  grade  cross- 
ing does  not  violate  constitutional  provi- 
sion de  town  aid  to  railroads,  54  C  296 


payment  by  the  city  is  only  the  discharge 

of  its  obligation  to  the  public,  54  C  296 
the    individual    property    of    every    inhabitant 

may   be   levied   upon  to   satisfy  executions 

against,  55  C  414 
Legislature    may    authorize    municipality    to 

enact  local  rules  and  regulations,  60  C  97 
statute    de    gaming    not    unconstitutional    as 

delegating   legislative   power,   60   C   97 
nor  because   it  contains  no  limitation   of 

penalty,  60  C  97 
if   such   limitation   is   found   in   the   ordi- 


Municipal  Corporations  §  1 

— municipality  which  furnishes,  holds  plant 
for  public  use,  95  C  548 
-exempt  from  taxation  though  located  in 


nance  itself  it  is  sufficient,  60  C  97 
change  of  form  from  borough  to  city  does  not 

break  continuity  of  existence,  68  C  80 
bridge  commission  as  municipal   corporation, 

70C39 
municipal  orders  and  bonds  not  ordinarily  ne- 
gotiable; their  nature,  70  C  42 
new  charter  covering  whole  field  repeals  old 

one,  71  C  112 
town,  not  tax  collector,  owns  money  paid  in 

for  taxes,  73  C  95 
amendment  to  charter  to  be  construed  in  view 

of  existing  legislation,  74  C  27,  88   C  480 
charter  may  define  duties  of  citizens  to  each 

other   and  the    State ;   cleaning   snow   from 

sidewalk,  76  C  97 

power  of  Legislature  to  establish  and  endow 
with  authority  as  to  public  safety,  etc.,  80 
C  478 

any  taxpayer  can  be  heard  in  a  suit  against 
a  city  because  his  property  may  be  seized 
to  pay  judgment,  81    C  229 

there  can  be  no  mechanic's  lien  against  a 
city,  81  C  632,  90  C  7 

charter  provisions  not  ordinarily  repealed  by 
a  general  law,  82  C  122 

act  giving  a  private  water  company  the  right 
to  supply  a  community  with  water  con- 
strued as  to  what  part  of  the  community 
it  is  to  supply,  84  C  522 

it  is  intention  of  the  Legislature  that  the  gov- 
erning law  regarding  health  matters  and 
appointment  of  health  officers  should  be  the 
charter,  not  the  statutes,  86  C  56 

unexpended  balance  of  money  appropriated  for 
a  school  site  goes  back  to  city  treasury, 
88  C  323 

equitable  apportionment  of  the  expense  of 
repairing,  strengthening  or  reconstructing  a 
bridge  is  a  quasi-judicial  question,  88  C 
471 

may    be    determined    by    public    utilities 

commission,  88  C  471 

Legislature  can  amend  charter  without  con- 
sent of  inhabitants ;  effect  of  city  itself 
seeking  amendment,  89  C  678 

charters  differ ;  cases  construing  one  are  not 
authoritative  as  to  another,  92  C   193 

furnishing  light,  heat  and  power  to  the  pub- 
lic is  a  public  use  for  which  property  may 
be  condemned,  95  C  548 


an  adjoining  town,  95  C  549 
charter  is  a  delegation  of  power  by  the  Gen- 
eral Assembly ;  what  it  requires  govern- 
ing body  to  do  in  person  cannot  be  dele- 
gated, 95  C  648 

charter  to  be  construed  reasonably  to  promote 
ultimate  purposes  of  general  welfare,  95  C 
648 

charter  provisions  to  be  construed  to  make 
them  effective  for  purpose  intended,  97  C 
496 

in  acquiring  and  managing  parks,  town  is 
agent  of  State;  always  subject  to  legisla- 
tive control,  101   C  191 

right  of  elector  and  taxpayer  to  enjoin  erec- 
tion of  public  improvement  costing  more 
than  certain  amount  without  submission  to 
city  meeting,  102  C  219 

architect's    fees    included    in    estimating 

cost,  when,  102  C  219 

power  of  General  Assembly  to  create  taxing 
district,  104  C  193 

that  all  land  not  equally  benefited  imma- 
terial unless  action  arbitrary  or  plainly  an 
abuse,  104  C  201 

when  third  party  has  interest  in  outcome  of 
action  by  city,  it  may  authorize  his  counsel, 
at  his  expense,  to  represent  city,  provided 
city  retains  control  over  suit  and  there  is 
no  conflict  of  interest,  106  C  542 

property  owners'  association  held  to  be  a 
municipal  corporation  and  entitled  to  ex- 
emption of  water  pipes  as  such,  112  C  515 

what    constitutes    municipal    corporation, 

112  C  517 
-that  it  is  within  limits  of  a  town  which 


retains  certain  governmental  functions  does 
not  prevent  it  being  a  municipal  corpora- 
tion, 112  C  515 

Legislature  may  make  effective  in  one  town 
charter  and  ordinances  of  another  as  an  in- 
cident to  duty  of  latter  to  perform  service 
in  former,  115  C  519 

objection  to  inclusion  of  property  within  lim- 
its of  municipal  corporation  waived  where 
property  owner  has  had  fair  opportunity  to 
make  it  and  failed  to  do  so  and  public  or 
private   rights   have  intervened,    122   C  398 

salary  of  mayor  of  New  Britain  exempt  from 
garnishment,   123  C  390 

municipalities  as  political  subdivisions  of 
State,  created  by  and  having  powers  con- 
ferred by  Legislature,  are  subject  to  its 
will,  124  C  184 

are  liable  to  have  rights  and  duties  modi- 
fied or  abolished  by  it  and  not  to  be  re- 
garded as  therebv  being  deprived  of  vest- 
ed rights,  124  C  184 
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§  1  Municipal  Corporations 

Legislature  may  compel  municipalities  to  rec- 
ognize not  only  legal  obligations  but  also 
those  of  an  equitable  or  moral  nature,  124 
C  189 

validating  acts  ordinarily  validate  acts  of  mu- 
nicipal corporations  only  as  regards  spe- 
cific defects,  124  C  392 

§  2.  Powers  and  Functions 

§  3.  In  General 

towns  possess  no  inherent  legislative  powers, 

32  C  54,  124,  139 
have  no  inherent  power  to  vote  soldiers' 

bounties.  32  C  125 
-unauthorized   vote   of  bounties ;   effect   of 


healing  act,  32  C  52,  125 

the  town  is  the  appropriate  trustee  of  the 
legal  title  to  land  deeded  to  it  for  high- 
way, 40  C  438 

towns  have  no  inherent  powers ;  only  those 
expressly  granted  or  necessarily  implied, 
48   C  158 

a  distinction  exists  between  powers  conferred 
for  special  benefit  of  inhabitants  and  duties 
imposed  for  the  public  good,  54  C  519 

towns  have  no  powers  except  those  con- 
ferred by  express  enactment,  or  necessar- 
ily implied  to  carry  into  effect  the  object 
and  purposes  of  their  being,  55  C  414 

authority'  limited  by  express  language  in 
which  it  is  conferred,  55  C  414 

public  duties  and  obligations  are  cast  upon 
towns  by  Legislature,  without  reference  to 
the  will  of  the  inhabitants,  55  C  414 

may  indemnify  its  officers  for  loss  incurred 
in  their  duties,  when,  60  C  230 

can  exercise  no  power  which  is  not  by  ex- 
press terms  or  by  fair  implication  con- 
ferred upon  them,  62  C   118 

have  only  the  powers  expressly  granted  by 
charter  and  those  necessary  to  effect  pow- 
ers so  granted,  60  C  319 

doubt  or  ambiguity  arising  out  of  terms  used 
by  the  Legislature  must  be  resolved  in  fa- 
vor of  the  public,  62  C  118 

implied  power.  65  C  294,  67  C  214,  235,  70  C 
40,  80  C  483 

citv  meeting  limited  to  powers  enumerated, 
65  C  301 

construction  of  grant  of  powers  as  affected  by 
usage,  65  C  315 

in  contest  as  to  power  between  municipality 
and  street  railway,  former  is  favored,  67 
C  219 

generally ;  legislation  as  to  rights  and  powers 
does  not  give  rise  to  contract,  68  C  140,  336 

powers  in  general,  70  C  40,  77  C  494,  87  C 
200 

charter  defines  powers,  71  C  545 

one  dealing  with  a  municipal  committee  is 
bound  to  know  its  limits,  83  C  41,  88  C  330 
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grant  of  power  to  exercise  necessary  gov- 
ernmental activities,  with  grant  of  ade- 
quate means,   imposes   duty   to   exercise   it, 

88  C  461 

Supreme  Court  can  inform  Superior  Court  of 
its  powers,  extent  of  duty,  add  what  con- 
siderations are  relevant;  can  go  no  further, 

89  C  537 

may  not  delegate  legislative  power ;  may  del- 
egate ministerial,  administrative,  or  execu- 
tive powers,  95  C  647 

have  no  inherent  rights  of  local  self-govern- 
ment, unless  given  such  by  federal  or  state 
Constitution,   100  C  408 

powers  all  derived  from  charter  in  absence  of 
general  statutes  giving  additional  powers, 
100  C  606 

public  utilities  commission  now  exercises 
many  powers  which  were  formerly  exclu- 
sively in  towns,  103  C  197 

express  grants  of  power  carry  powers  nec- 
essarily implied  and  those  indispensable  to 
attainment  of  declared  objects  and  purposes, 
103  C  197 

have  only  powers  expressly  given  or  neces- 
sarily implied,  103  C  418 

implied  powers  necessary  to  attainment  of 
objects  and  purposes;  no  constant  stand- 
ard for  determining  their  existence,  104  C 
1 

must   be   exercised   reasonably,    104    C    1 

implied  powers  vested  in  legislative  body,  not 
officers.  104  C  7 

municipalities  have  no  inherent  powers  but 
only  those  given  by  Legislature.  104  C  198 

possess  no  inherent  right  of  self-government ; 
rights  and  powers  granted  always  subject 
to  modification  or  abrogation,  104  C  238 

power  to  regulate  connotes  power  to  permit 
and  control  as  well  as  to  prohibit,  104  C 
625 

may  not  enact  ordinance  rn  conflict  with  stat- 
ute on  same  subject  matter,  111  C  433 

exception  where  express  grant  of  power 

or  matter  is  of  purelv  local  concern,  111  C 
433 

general  legislation  as  to  powers  of  munici- 
pality to  create  or  abolish  appointive  offi- 
ces held  not  to  affect  specific  charter  pro- 
vision, 111  C  667 

can  do  no  act  nor  elect  any  officer  unless  au- 
thorized by  charter.  111  C  667 

right  given  by  charter  prevails  over  provi- 
sions of  general  statute.  114  C  509 

estoppel  cannot  be  invoked  to  compel  munici- 
pality or  its  officers  to  do  an  act  expressly 
forbidden  by  law.  127  C  360 

are  authorized  to  exercise  functions  of  gov- 
ernmental nature  as  agents  of  State,  and 
those  of  proprietary  nature  for  benefit  of 
inhabitants.    129   C106 

land  held  by  municipal ity   in   proprietary 

capacity  cannot  be  taken  for  public  use  with- 


out  compensation;  otherwise,  if  held  in  gov- 
ernmental capacity,  129  C  106 

conditions  under  which  municipality  may  in- 
demnify public  officer  for  loss  incurred  in 
performance  of  public  duty,  129  C  186 

town  held  authorized  to  indemnify  mem- 
bers of  board  of  education  for  expenses  of 
libel  suit  based  on  their  statement  of  rea- 
sons for  failing  to  rehire  school  superin- 
tendent,  129  C   186 

§  4.  Finance;    Taxation;    Debt    Limit; 

Licenses 

Legislature  may  authorize  cities  and  towns 
to  subscribe  to  stock  of  railroad  company, 
15  C  475 

city  may  pay  for  its   subscription  by  is- 
suing  its   bonds   directly   to   railroad   com- 
pany, 15  C  502 
-but    see    subsequent    Amendment    XXV 


Constitution  of  Connecticut 

city  of  New  London,  as  such,  has  no  power 
to  appropriate  money  to  celebrate  Inde- 
pendence Day,  22  C  552 

injunction  is  the  appropriate  remedy,  22 

C  552 

right  to  approve  proposed  aid  by  city  to  rail- 
road company  held  not  exhausted  by  one 
failure  to  secure  a  two-thirds  vote,  29  C 
174 

city  empowered  to  issue  bonds  to  aid  railroad 
company,  may  issue  same  in  aid  of  new 
company  in  which  former  is  lawfully 
merged,  29  C  175 

may  charge  reasonable  fee  for  giving  a  li- 
cense, if  license  be  required  by  law,  39  C 
140 

town  has  no  power  to  release  portion  of  tax, 
where  taxpayer  is  able  to  pay,  48  C  145 

town  may  repudiate  illegal  loans  made  by 
bank  to  town  treasurer,  49  C  552 

such  loans   held  to  have  been  made   to 

treasurer   individually,   49   C  552 
-bank  bound  to  know  that  town  treasurer 


had  no  power  to  give  the  notes  discounted 

by  it,  49  C  552 
bank  cannot  thus  become  creditor  of  town 

against  its  will  and  without  its  knowledge, 

49  C  552 
town  entitled  to  recover  of  the  bank  the 

amount    of   these    illegal    loans    which    had 

been  paid  by  town  treasurer's  checks,  49  C 

553 

town  cannot  be  ordered  to  guaranty  railroad 
bonds  unless  it  is  clear  that  it  legally  as- 
sumed that  burden,  51  C  30 

omission  of  optional  redemption  clause  in 
bonds;  rights  of  obligor  and  obligee,  52 
C  492 

obligors   held  not   deprived   of  equitable 

relief   by    slight    negligence   not   amounting 
to  fraud  or  recklessness,  52  C  493 
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and   where   purchaser   had   knowledge   of 

all  the  facts,  52  C  494 

general  rule  that  mistake  must  be  mutual 

held  not  to  apply,  52  C  495 
delay  by  town  of  two  years  before  bringing 
suit  for  correction  of  bonds,  held  not  laches 
under  circumstances,  52  C  493 
vote  of  town  to  redeem  bonds  before  limit 
expired;  call  under  this  vote  held  valid,  no 
time  being  fixed  within  which  selectmen 
must  act,  52  C  498 

and  not   affected   by   later   vote   to   same 

effect  at  illegal  meeting,  52  C  498 
decree  of  correction  of  bonds;  held  no  error 
that   court   did   not   fix   particular   time   to 
take  effect,  52  C  499 

or   when  town  should  cease  to  be  liable 

on  coupons,  52  C  499 

and  right  of  town  same  as  it  would  have 

been  at  first,  52  C  499 
vote   of   town   held   an   appropriation    within 
meaning  of  act   of   Legislature  authorizing 
issue  of  bonds  to  the  amount  of  such  ap- 
propriation, 58  C  486 

duty  of  selectmen  to  issue  bonds   within 

the  terms  of  such  vote,  58  C  486 
power  under  general  welfare  clause;  licensing 
business  not  ordinarily  harmful;  milk  deal- 
er, 67  C  541,  72  C  604 
power  to  regulate  authorizes  license,  68  C  101 
requirement  of  appropriation  for  expenses  at 
beginning    of   year    not    applicable    to    ex- 
penditures under  order  of  court,  68  C  263 
towns  have  no  authority  to  subject  their  cit- 
izens to  taxation  except  fpr  purposes  clear- 
ly authorized  by  law,  69  C  206 
promises    of    state    recruiting    agent    as    af- 
fecting liability   for   bounty,  69   C   472 
right  to  rescind  action  as  to  construction  of 
city  hall  and  issuance  of  bonds  terminates 
when,  75  C  509 

authority  to   issue   bonds   for  hall   which 

"shall   be  erected"  held  to  give  permissive 
power,  75  C  509 
special  act  as  to  board  of  finance  as  limiting 

power  of  town,  77  C  186 
may   pay   for  lands  for  park  out  of  general 
funds ;  power  to  issue  bonds  held  permis- 
sive, 80  C  111 
licensing  peddlers,  80  C  479 
power  of  taxation  and  apportionment  may  be 
placed  in  the  hands  of  a  special  board,  81 
C  661 
a  city  is  entitled  to  the  benefit  of  all  the  real 
estate   within  its   borders   for   purposes   of 
taxation,  85  C  6 
taxation  of  a  municipal  water  supply,  85   C 

119 
municipal  property  used  by  the  public  is  not 

taxable,  87  C  229 
appropriations  of  funds  either  general  or  spe- 
cific require  them  to  be  used  for  the  pur- 
pose appropriated,  88  C  323,  565 
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in  consolidation  of  taxing  districts,  held  that 
the  intention  was  to  leave  all  burdens  where 
they  were  before,  88  C  461 

in  consolidating  town  and  city,  it  is  the  pol- 
icy of  the  State  to  limit  taxation  of  lands 
outside  old  city  limits,  88  C  480 

by  consolidation  city  has  no  greater  pow- 
er of  taxation  of  agricultural  and  outlying 
lands  than  before,  88  C  480 

a  town  has  no  other  powers  of  taxation  than 
those  specifically  given  by  statute,  88  C 
480 

city  has  onlv  such  power  to  tax  as  the  char- 
ter gives  it,  88  C  490 

power  under  licensing  provision  to  forbid  op- 
eration of  rendering  plant  injuriously  af- 
fecting health,  88  C  715 

provisions  requiring  specific  appropriations 
and  forbidding  expenditures  in  excess  there- 
of refer  to  internal  affairs  and  not  to  the 
performance  of  a  governmental  duty,  as 
elections,  89  C  557 

city  can  require  a  fee  for  business  of  carry- 
ing passeneers  by  automobile  for  hire,  91 
C  234 

cannot  require  one  fee  for  use  of  auto- 
mobile and  another  for  its  driver,  91  C 
234 

can  exceed  appropriations  for  necessary  repair 
of  roads,  96  C  1 

power  of  city  school  district  to  borrow  money 
and  issue  bonds,  101  C  249 

express  power  to  borrow  carries  implied 
power  to  issue  negotiable  bonds,  101  C  249 

debt  limit  under  statute,  how  computed,  101 
C  249 

construction  of  '"municipality  or  subdivi- 
sion thereof,"  101  C  249 

under  statute  limiting  amount  of  municipal 
indebtedness  each  municipal  corporation  is 
considered  separately,  101   C  249 

that    is,    in    considering    school    district, 

debt  of  city  not  figured,  101  C  249 

city  and  school  district  of  Middletown  are 
distinct  political   units,   101   C  249 

and  only  subdivision  of  town  in  terri- 
torial sense,  101  C  249 

under  act  authorizing  bond  issue  for  "per- 
manent" pavements,  contracts  for  mere  sur- 
facing material  held  void,  103  C  566 

after  authorizing  bonds  for  paving  certain 
streets  of  city  with  certain  kind  of  per- 
manent paving,  statute  authorizing  pave- 
ment of  "such  other  streets  with  such  pave- 
ment" as  city  engineer  directed,  held  to 
require  pavement  sepcified  for  all  streets 
paved,  103  C  565 

terms  of  bonds  actually  issued  as  con- 
temporary and  official  construction  of  act, 
103   C   565 

town  may  not  borrow  school  fund  on  its 
unsecured  note,  105  C  315 
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statute  as  to  debt  limitation  construed,  107  C 
596 

"no  town  or  consolidated  town  and  city, 

either  by  itself  or  by  any  political  or  terri- 
torial divisions  thereof"  shalj  issue  bonds 
causing  aggregate  net  indebtedness  of  such 
town  or  city  "to  exceed  certain  limit,"  107 
C  596 

meaning  of  "consolidated  town  and  city," 

107  C  596 

Stamford   is  not,  but  city   is   "territorial 

division"  of  town,  107  C  596 
-basis    of   determining   debt   limit,    107    C 


596 


-sinking   funds    may   be   deducted,    107    C 


596 

"serial  notes"  held  to  be  "bonds"  within 

statute,  107  C  596 

authority  of  municipality  to  issue  bonds  to  be 

strictly  construed,  121  C  447 
validity   of  bond   issue   of  city   of   Stamford, 

121  C  447 
statute  validating  tax  sales  in  West  Hartford 

construed  and  applied,  126  C  206 

§  5.  Highways;  Street  Railways;  Sew- 
ers; Parks 

vote,  without  consideration,  to  assume  lia- 
bility of  a  bridge,  is  void,  29  C  356 

town  has  legal  capacity  to  take  and  hold  land 
for  highway,  46  C  504 

nature  of  ownership  and  control  of  highwavs, 
47  C  313 

may  submit  question  of  damage  to  municipal- 
ity by  alteration  of  location  of  railroad 
tracks  to  arbitration,  62  C  252 

but  has  no  power  to  bind  private  parties 

by  such  a  contract,  62  C  252 

right  to  injunction  against  encroachment  on 
highway,  70  C  315 

control  over  highways  limited  by  general 
statutes  ;  putting  grade  "crossings  in  control 
of  railroad  commissioners,  70  C  390 

power  as  to  electric  and  other  wires  in  and 
under  the  street,  71  C  381,  657.  80  C  623 

power  to  compel  removal  of  street  railway 
not  constructed  as  authorized,  73  C  327,  76 
C  182 

crossover  switch,   74   C   194 

power  to  contract  for  telephone  service  for 
its  departments ;  discrimination  between 
companies.  74  C  330 

power,  under  statute,  to  convey  park  land  free 
of  public  use,  75  C  92 

description  of  real  estate  required  under  act 
authorizing  sale,  75  C  93 

nature  of  power  over  park  land;  change  of 
use,  76  C  611 

right  to  annex  conditions  to  approval  of  lay- 
out of  street  railway.  78  C  222 

order     approving     construction      upheld, 

though  condition   held   invalid ;    question  of 
power  is  one  of  law;  appeal,  74  C  102 

[Conn  Dig] 


-conditions  permitted;  conditions  contrary 


to  statute ;  city  cannot  permit  statutory 
width  of  highway  to  be  narrowed ;  State 
can  give  railway  right  to  use  street  without 
consent  of  municipality ;  compensation ;  in- 
terest of  city  in  street,  67  C  214 

control  over  street  railway  and  wires  in  street, 
80  C  623 

procedure  required  for  obtaining  a  city's  con- 
sent for  locating  a  street  railway,  81  C  16 

may  acquire  right  to  maintain  sewer  by  pre- 
scription, though  use  originated  in  agree- 
ment with  landowners  not  to  lay  out  street, 
etc.,  81   C  137 

establishment  of  building  line  on  street  can- 
not affect  record  owner  of  land  who  has 
no  notice,  81   C  305 

notice    to    husband    of    such    owner    not 

enough,  81  C  305 

street  railway's  right  to  use  the  street  is  not 
absolute ;  the  layout  may  be  modified,  81  C 
645 

conditions  imposed  on  railway  as  to  change 
of  grade,  repair  of  highway  and  time  of 
completing  work,  may  be  enforced ;  obliga- 
tions imposed  by  law,  81   C  645 

city's  duty  as  to  a  public  nuisance ;  limb  of 
tree  overhanging  street,  85  C  128 

obligation  of  street  railway  to  town  of  Water- 
bury,  86  C  186 

city  cannot  build  bridges  in  excess  of  public 
and  street  railway  requirements,  89  C  537 

statute  regarding  power  to  change  highway 
which  passes  over  or  under  a  railroad,  con- 
sidered, 91   C  472 

may  leave  details  of  sewer  construction  to  en- 
gineering department,  95  C  647 

under  proper  authority  has  power  to  keep 
streets  and  parks  safe  and  open,  and  free 
from  obstructions,  96  C  190 

but  may  not  give  officer  unlimited  discre- 
tion to  give  or  refuse  permission  to  do  some- 
thing which  all  citizens  have  an  equal  right 
to  do,  96  C  190 
-such  as  to  speak  in  public  places,  96  C 


190 


whether  it  might  entirely  forbid  speaking 

in  its  streets  and  parks,  quaere,  96  C   190 

establishment  of  public  utilities  commission 
has  necessarily  curtailed  powers  of  city,  103 
C   197 

it  has  little  power  now  over  street  rail- 
way company,   103   C   197 
-cannot    forbid    operation    of    "one    man" 


cars,  103  C  197 
delegation   to   municipality   of   care   of   high- 
ways   is    in    exercise    of    police    power    of 
State,  103  C  197 

power  to  regulate  highway  is  delegated  by 
General  Assembly  and  may  be  resumed  at 
any  time,  104  C  611 
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right  of  city  authorities  to  grant  permit  for 
bridge  over  street ;  conditions  necessary, 
104  C  633 

where  bridge  is  erected  without  permis- 
sion city  is  entitled  to  order  requiring  its 
removal,  104  C  633 

where  charter  of  street  railway  company  re- 
quires consent  of  municipal  corporation  to 
any  extension  and  to  grade,  location,  etc., 
General  Assembly  has  delegated  to  it  pow- 
er to  designate  location  as  agent  of  State, 
107  C  312 

it  may  condition  consent  by  any  provision 

not  contrary  to  law  or  charter,  107  C  312 

may  exact  payment  of  percentage  of  re- 
ceipts, 107  C  312 

this  compensation  for  use  of  streets  and 

burdens  of  tracks,  poles,  etc.,  107  C  312 

burden  on  company  to  prove  defense  that 

payment  illegal  and  unreasonable,  because 
including  operation  of  lines  already  built, 
and  therefore  must  be  assumed  to  be  fair 
compensation  for  new  burdens,  107  C  312 
-estimate    of   fair   compensation   for    them 


is  for  parties  not  for  court  to  determine,  107 

C  312 
— payments  held  not  to  be  a  tax,  as  matter 

of   law    but   contractual    obligation,    107    C 

312 
— provision  that  payment  be  reduced  if  law 


so  changed  as  to  make  company  locally  tax- 
able strengthens  this  conclusion,  107  C  312 
— provision  for  compensation  in  grant  of 
permission  for  extension  not  strictly  ultra 
vires  and  company  estopped  to  question  it 
after  long  enjoyment,  107  C  312 
-city    entitled    to    accounting    of    receipts, 


107  C  312 

town  held  to  have  no  rights  of  drainage  from 
highway  as  riparian  owner  where  natural 
watercourse  had  ceased  to  exist,  112  C  563 

statute  permitting  highways  to  be  drained  in- 
to private  lands ;  no  right  to  drain  under 
yard  of  dwelling-house;  claim  of  fifteen 
years  user  not  justified,  112  C  563 

charter  right  of  town  to  construct  sewer  and 
build  overflow  sewer  within  limits  of  high- 
way would  prevail  over  right  of  owner  of 
ice  pond  to  abate  pollution,  114  C  509 

action  by  town  to  recover  charges  for  use  of 
sewer  and  purification  plant  by  R  Com- 
pany; construction  of  contract  by  C  Broth- 
ers with  town  to  assume  obligation  of  Wa- 
ter Company  under  contract  of  1898  with 
R  Company,  and  that  town  would  charge  C 
Brothers  for  sewage  from  R  Company's 
mills,   121    C  617 

power  to  make  expenditures  for  sewers  with- 
out waiting  for  collection  of  assessments, 
123  C  573 

town  did  not  gain  right  to  building  line,  il- 
legally   established,    by   prescription,   where 
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no  physical  or  adverse  user  of  property, 
124  C  392 

while  State  delegated  to  municipalities  power 
to  make  traffic  rules  applying  to  all  vehicles 
alike,  special  powers  to  regulate  motor  ve- 
hicles was  retained  by  State,  with  specific 
exceptions  noted  in  statute,  125  C  501 

so    ordinance     that     no     through     trucks 

should  use  road  which  police  commission 
should  forbid  and  order  based  thereon,  in- 
valid, 125  C  501 

§  6.  Miscellaneous  Matters 

appropriation  of  land  by  town  for  support  of 
ministry,  held  valid,  though  neither  alienee 
nor  trustee  were  in  esse,  4  D  365 

power  of  town  under  general  law,  to  build 
public  hall ;  special  legislation  necessary 
when,  37  C  578 

city  may  indemnify  officer  acting  officially 
and  in  good  faith,  when,  41  C  84 

aliter,  if  city  has  no  pecuniary  or  corpo- 
rate concern  with  officer's  acts,  41  C  86 

have  no  inherent  right  to  elect  school  com- 
mittee,  59  C  62 

where  a  ferry  between  two  towns  was  origi- 
nally private  property  and  has  been  aban- 
doned the  duty  of  maintaining  held  to  be 
on   towns,   59   C   434 

this  duty  carries  with  it  the  right  to  take 

and  appropriate  lawful  tolls,  59  C  434 

the   town  may   perform  this   duty   in  the 

manner  deemed  best,  provided  no  rule  of 
law  or  policy  is  violated  and  satisfaction 
is  given  to  the  users,  59  C  434 

and  held  no  rule  of  law  or  policy  forbade 

leasing  of  the  ferry,  59  C  434 

may  run  ferry  at  a  profit,  the  Legisla- 
ture regulating  tolls,  59  C  434 

it  is  no  objection  that  a  lease  of  a  ferry 

was  put  up  at  auction  and  sold  to  the  high- 
est bidder,  59  C  434 
-a   ferry   keeper   leasing   from    town   does 


not  become  an  agent  or  officer  of  the  town, 

59  C  434 

town  may  compel  a  ferry  keeper  under  con- 
tract, to  pay  over  a  part  of  the  tolls  col- 
lected, 59  C  434 

acquiescence  in  the  running  of  a  town  ferry, 
held  a  ratification  of  the  lease,  though  au- 
thority to  lease  had  been  voted  at  an  illegal 
town  meeting,  59  C  434 

vote  authorizing  selectmen  to  bring  a  suit 

on  the  lease,  held  also  a  ratification,  59  C 
434 

city  cannot  take  testamentary  trust  fund  for 
"deserving    indigent    persons    not    paupers," 

60  C  314 

not  being  liable  and  having  no  legal  right 

to  aid  such  person,  60  C  314 
-but  if  it  had  such  power  it  could  also  de- 


an  injunction  will  not  lie  to  prevent  com- 
mon council  refusing  the  trust,  60  C  314 

power  to  grant  soldier's  bounty ;  to  pay  one 
long  barred,  69  C  206 

power  as  to  nuisances,  69  C  371,  73  C  125, 
80  C  294 

power  of  town  to  protect  itself  against  ad- 
verse legislation  bv  employing  attornev,  70 
C  40 

power  to  build  town  house,  and  sewer,  and 
liability  for  injury  due  to  latter,  72  C  564 

power  of  New  London  to  take  land  for  naval 
purposes  of  United   States,  75   C  319 

purchase,  under  special  authority,  of  gas  and 
electric  light  plant,  76  C  565 

power  to  indemnify  or  defend  officer  who  has 
acted  under  authority  of  law ;  school  com- 
mittee, 79  C  237 

rights  under  special  act  giving  right  to  sub- 
scribe for  stock  of  water  company  and  to 
take  its  plant  over,  80  C  646 

Twenty-fourth  Amendment  to  the  Constitu- 
tion does  not  limit  power  of  city  to  in- 
crease pay  of  officers,  81   C  661 

power  of  town  to  appoint  overseer  over  one 
likely  to  become  a  public  charge,  84  C  678 

the  right  of  a  city  to  demand  from  a  theatre 
payment  for  firemen  and  policemen  sta- 
tioned there  must  be  given  explicitly,  87  C 
412 

power  to  require  milk  to  be  sold  only  in 
sealed  bottles  in  stores,  91  C  67 

city  garbage  contract  considered,  91   C  197 
where  one  broke  his  contract  for  garbage  dis- 
posal,   city   acted    reasonably   in   making   a 
new  contract ;  trier  can  consider  new  con- 
tract's bearing  on  damages,  93  C  277 

may  not  release  assessment  lien  validly  made 
in  absence  of  charter  authority,  95  C  311 

power  to  furnish  water  to  inhabitants  of  an- 
other town  when  authorized,   102  C  227 

have  only  powers  expressly  given  or  neces- 
sarily implied,  103  C  418 

statute  authorizing  towns  to  make  ordi- 
nances concerning  matters  not  regulated  by 
statute  does  not  authorize  salaries  to  town 
officers,  103  C  418 

can   reimburse   school   committee   for   ex- 


penditures   or    pay    for    services    as    school 
visitors  but  cannot  pay  salary,  103  C  418 
-long  usage  as  defense  to  action  to  recover 


cline  the  trust,  in  absence  of  any  such  duty 
being  imposed  upon  it,  60  C  314 
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back  salaries  paid  without  authority,  103  C 
418 

requirement  for  patented  material  in  specifi- 
cations by  city  advertising  for  bids  for  pav- 
ing does  not  destroy  competitive  feature  of 
bidding  where  patentee  agrees  to  furnish  it 
-at  fixed  reasonable  price  to  anyone  secur- 
ing contract,  103  C  565 

requirement  that  contract  be  let  to  lowest 

responsible  bidder  will  not  be  construed  to 
prevent  city  officials  from  using  best  judg- 


merit  even  if  they  choose  patented  material, 
103  C  565 

whether  board  of  aldermen  could  employ  pri- 
vate detectives  in  emergency  to  protect  pub- 
lic peace,  quaere,  104  C  1 

charter  giving  city  attorney  same  powers  as 
state's  attorneys  held  to  carry  statutory 
power  of  latter  to  employ  private  detec- 
tives,  104  C  1 

power  to  preserve  order  and  prevent  vice  as 
authorizing  employment  of  private  detec- 
tive, 104  C  1 

right  of  municipal  legislative  body  to  del- 
egate such  a  power,  104  C  1 

power  to  reduce  salary  implies  power  to  de- 
stroy office,   104  C  238 

cannot  fix  or  change  salaries  unless  expressly 
authorized,  104  C  238 

may  vote  to  pay  back  agent  of  school  fund, 
who  paid  sum  to  town  under  mistaken  be- 
lief as  to  his  liability,  105  C  315 

to  authorize  municipality  to  contract  beyond 
a  definite  and  reasonable  time  would  be  to 
surrender   police  power,   106  C   562 

act    of    Legislature    explicitly    approving 

contract  as  express  delegation  of  authority 
to  fix  rates,  106  C  562 
-power  of  city  to  have  arbitration  of  rates 


every  five  years  would  make  contract  good 
as  to  it,  106  C  562 

— but  where  company  has  no  similar  rights 
it  is  unlimited  as  to  it,  therefore  unreason- 
able, 106  C  562 
-in   such   case   proper   to   apply   to   public 


utilities  commission  for  modification,  106  C 
562 
-this  limitation  does  not  avoid  contract  as 


a  whole,  106  C  576 

power  of  public  utilities  commission  to  alter 
rates  fixed  by  contract  between  water  com- 
pany and  city,  106  C  562 

cannot  do  so  where  power  to  fix  them  is 

clearly  and  unmistakably  conferred  on  mu- 
nicipality or  under  franchise  contract,  106 
C  571 

when  zoning  legislation  is  proper  exercise  of 
police  power,  110  C  92 

right  of  municipality  to  purchase  article  made 
by  only  one  concern,  in  spite  of  require- 
ment of  two  bids,  111  C  147 

State  may  delegate  its  power  to  regulate  sale 
of  milk  to  municipality;  limitations,  111  C 
433 

State  holds  tidal  waters  for  benefit  of  public ; 
city  adjacent  thereto  may  drain  sewage 
therein ;  owner  of  oyster  beds  holds  sub- 
ject to  this  right;  statutes  designating  oys- 
ter beds  do  not  curtail  public  rights,  112  C 
199 

grant  of  power  to  make  zoning  regulations 
implies  power  to  enforce  them,   112  C  243 

removal  of  ashes  and  refuse  by  city  as  exer- 
cise of  police  powers,  114  C  551 
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grant  of  power  to  enact  ordinances  ordinarily 
implies  power  to  repeal  them,  118  C  6 

legislative  history  of  school  consolidation  re- 
viewed, 122  C  36 

failure  to  include  in  revision  of  law  pro- 
visions as  to  restoration  of  school  districts 
held  to  evince  legislative  intent  that  there 
should  be  no  power  thereafter  to  re-estab- 
lish them,  122  C  36 
-affirmative  vote  in   Hartford    (or  in  any 


other  town)  would  not  be  legally  effective 
to  re-establish  such  districts  after  vote  for 
their  consolidation,   122  C  36 

§  7.  Duties  and  Liabilities 
See  also  Paupers 

§  8.  In  General 

assumpsit  will  not  lie  against  town,  after  di- 
vision, if  part  of  inhabitants  only  are  lia- 
ble, 1  R  184 

grant  to  soldiers  who  have  enlisted  and  who 
shall  enlist,  held  valid  as  to  both,  1  R  206 

not  liable  for  default  of  constable,  1  R  520 

property  taken  for  state  taxes,  and  receipt  by 
two  inhabitants;  contract  of  indemnity  held 
several  as  well  as  joint,  3  D  166 

liable  to  build  and  maintain  bridge  on  turn- 
pike, when,  1   C  1 

what  town  liable  for  support  of  prisoner  com- 
mitted to  jail,  5  C  185 

not  liable  for  support  of  prisoner  in  jail,  not 
an  inhabitant,  7  C  533 

liable  only  for  costs  legally  taxable  in  crimi- 
nal cases,  7  C  534 

injunction  lies  against  illegal  appropriation  of 
funds  by  vote,  32  C  131 

retroactive  act  confirming  and  enforcing  vote 
de  bounties,  held  constitutional,  33  C  410 

not  liable  on  promise  to  reimburse  one  who 
procured  substitute   before  draft,  33   C  567 

vote  to  reimburse  not  obligatory  by  stat- 
ute, 33  C  569 

not  liable  for  neglect  of  duty  imposed  with- 
out its  consent,  unless  right  of  action  be 
given  by  statute,  34  C  13 

aliter,  if  duty  is  the  condition  on  which 

it  holds  corporate  powers,  34  C  14 
-not  liable  for  motives  or  manner  of  per- 


forming judicial  duty  imposed,  34  C  14 
-liability  attaches  when  judicial  duty  ends 


and  ministerial  begins,  34  C  14 

vote  to  pay  bounty  held  to  give  claimant  no 
vested  interest ;  town  may  rescind  such  vote, 

34  C  105 

bounty  voted  to  those  voluntarily  enlisting 
held  not   affected   by   subsequent   desertion, 

35  C  188 

vote  to  pay  bounties  construed ;  applicable  to 
whom,  35  C  193 

"to  give  bounty  to  citizens  of  the  town  volun- 
teering," held  to  apply  to  residents  as  well 
as  to  domiciled  inhabitants,  36  C  85 
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unauthorized  bounty  vote;  power  of  Legis- 
lature to  affirm ;  refusal  by  town ;  effect 
of  validating  act,  37  C  222 

effect  of  legislation  on  prior  vote;  enlistment 
under  inoperative  vote,  37  C  412 

bounty  votes  held  not  so  validated  as  to  make 
town  liable  to  refund  commutation  money 
paid  by  drafted  man,  39  C  28 

town  estopped  from  setting  up  illegality  of 
its  vote  to  guarantv  railroad  bonds,  42  C 
465 

setoff  by  town,  of  previous  unauthorized  sub- 
scription to  railroad  stock,  not  allowed, 
when.  42  C  466 

not  liable  to  officer  for  fees  in  serving  com- 
plaints. 46  C  498 

no  authority  to  pay  such  fees  except  on 

justice  order,  46  C  498 
-no  privity  of  contract  between  town  and 


officer  serving  warrant,  46  C  498 

may  change  grade  without  liability-.  47  C  305 

statute  de  liability  of  town  for  damages  by 
dogs,  held  valid,  48  C     -: 

not  liable  for  expression  of  opinion  by  its  of- 
ficials as  to  the  law.  49  C  401 

nor  upon  the  express  promise  of  quali- 
fied agents,  49  C  401 

liable  for  unauthorized  or  ultra  vires  acts, 
onlv  when  perfect  equitv  requires  it,  49  C 
555 

statute  de  state  bounty  to  children  of  soldiers 
made  town  treasurers  agents  of  the  State, 
50  C  522 

and  they  personally,  and  not  the  town,  are 

responsible  for  monev  received  and  not  paid, 
50   C   :22 

police  commissioners  of  Xew  Haven,  in  per- 
forming public  governmental  duties,  are 
agents  of  the  State.  53  C  214 

cannot  oblige  city  to  pay  for  rooms  prop- 
erly hired  by  them  for  national  and  state 
elections,  53  C  214 

damages  arising  from  exercise  of  charter 
privileges  must  be  paid  for,  54  C  519 

questionable    whether    plaintiff    has    any 

other  remedy   than  that   which  the  charter 
provides,  54  C  519 

public  duties  and  obligations  are  cast  upon 
towns  by  Legislature,  without  reference  to 
the  will  of  the  inhabitants,  55  C  414 

order  of  borough  to  adjoining  owner  to  con- 
form sidewalk  to  street  grade,  held  suffi- 
ciently definite.  57  C  70 

on   failure  of  owner  to  comply  the  bor- 
ough might  do  the  work.  57  C  70 
-borouch  in  such  case  not  answerable  for 


inevitable  consequences  to  owner's  proper- 
ty, 57  C  70 

liable  for  neglect  of  selectmen  to  erect  guide 
posts  under  statute.  57  C  346 

averment  that  town  neglected  to  maintain 

held  sufficient,  57  C  346 
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penalty  for  exceeding  appropriation  attaches 
only  when  a  specific  appropriation  has  been 
made  and  exceeded,  53  C  462 

under  statute  de  damage  by  dogs,  town 
obliged  to  pay  only  the  damages  as  esti- 
mated by  selectmen,  in  absence  of  fraud  or 
mistake.' 62  C  106 

estimate  by  selectmen  a  condition  pre- 
cedent to  recovery,  62  C  108 

when  city  cannot  abandon  public  improve- 
ment partially  carried  out,  without  liability 
for  damages,  63  C  420 

landowner  injured  by  change  of  grade  may 
sue  town  under  what  circumstances.  63  C 
426 

provisions  as  to  submission  of  estimate  of  ex- 
penses for  ensuing  year  construed ;  effect 
of  failure  to  submit;  liability  for  change  of 
grade,  66  C  413 

failure  of  city  to  have  or  provide  funds  no 
defense  against  liability-,  70  C  439.  72  C  555 

city  not  liable  for  failure  to  exercise  or  mode 
of  exercising  discretionarv  or  legislative 
taction,  73  C  416,  80  C  295,  87  C  201 

liability  of  town  for  "expenses"  of  selectmen 
sitting  to  admit  electors,  under  special  act, 
75  C  545.  76  C  167 

individual  liability  of  inhabitants  of  munici- 
palitv  on  judgment  against  town,  76  C  179, 
87  C  63 

of  city ;  such  inhabitants  can  defend  ac- 
tion; are  proper  parties  to  appeal,  81  C  235 

officer  not  entitled  to  compensation  unless  by 
law  or  contract;  building  committee,  77  C 
318 

in  suit  by  police  to  recover  pay.  no  defense 
that  funds  were  not  appropriated,  if  unex- 
pended portion  of  appropriation  for  general 
purposes  is  on  hand  at  time  of  the  suit,  81  C 
661 

a  city  that  has  special  power  and  privilege 
granted  it  at  its  request  for  the  benefit  and 
advantage  of  its  citizens,  or  has  some  spe- 
cial duty  apart  from  the  general  law  im- 
posed upon  it  with  its  consent,  has  obliga- 
tions that  are  private  and  is  liable  for  non- 
performance or  performance  in  negligent 
manner  although  there  is  no  statutory  lia- 
bility. 85  C  129 

liability-  for  sheep  killed  by  dogs  rests  on  stat- 
ute. "86  C  568 

municipal  corporation  cannot  set  up,  in  action 
for  failure  to  perform  statutory  duty,  that 
it  has  let  time  fixed  bv  statute  go  by,  86 
C  596 

judgment  creditor  of  city  or  town  can  levy 
on  private  property  of  its  inhabitants.  87  C 
63 

one  who  ceased  to  be  a  teacher  three  years 
before  the  passage  of  a  pension  act  does  not 
come  within  it,  88  C  436 


Legislature  may  provide  for  construction  of 
street  railway  tracks  over  bridge  built  by 
city,  89  C  531 

penalty  for  exceeding  appropriations  does  not 
apply  to  governmental  duty  of  municipal- 
ity, or  holding  elections,  89  C  563,  96  C  7 

city  buildings  not  subject  to  mechanics'  liens, 
90  C  7 

sale  of  some  of  the  produce  raised  at  a  town 
poor  house  does  not  make  it  a  nongovern- 
mental use,  91  C  589 

care  of  the  poor  is  a  governmental  duty,  91  C 
589 

poor  house  and  land  not  taxable  even  if 

located  in  another  town,  91  C  589 

electric  light  plant  operated  and  owned  by  the 

city  is  held  for  the  public  use;  exempt  from 

taxes,  95  C  548 
the  town  is  trustee  of  the  school  fund,  105  C 

315 
must  manage  it  strictly  in  accordance  with 

law  and  may  not  borrow  it,   105  C  315 
-in  case  of  deficiency  town  is  liable,    105 


C  315 
-where  town  treasurer,  supposing  he  was 


responsible  for  fund  mingled  with  town  as- 
sets and  used  by  it,  made  it  good  out  of 
his  own  pocket,  action  by  town  reimburs- 
ing him  upheld,  105  C  315 

statute  imposes  duty  on  each  town  to  con- 
struct and  maintain  sidewalks  within  its 
limits,  109  C  340 

protection  of  public  water  supply  from  pollu- 
tion by  bathing,  111   C  352 

neglect  to  appropriate  money  does  not  absolve 
public  corporation  from  duty  under  stat- 
ute or  from  performing  judgment  or  from 
liability  for  torts  or  ordinarily  for  expendi- 
tures upon  matters  not  foreseen,  115  C  151 

it  would  be  a  departure  from  all  princi- 
ple if  contract  which  corporation  has  power 
to  make  and  has  voted,  could  not  be  en- 
forced, 115  C  151 

city  not  liable  for  cost  of  proceedings  brought 
by  individual  specially  injured  to  restrain 
breach  of  building  regulations,  115  C  700 

§  9.  Contracts;    Ultra   Vires;    Ratifica- 
tion and  Estoppel 

vote  of  town  to  purchase  bridge,  when  built, 
held  valid  and  binding,  39  C  337 

police  commissioners  of  New  Haven  in  per- 
forming public  governmental  duties,  are 
agents  of  the  State,  53  C  214 

cannot  oblige  city  to  pay  for  rooms  prop- 
erly hired  by  them  fo  national  and  state 
elections,  53  C  214 

illegal  contract  of  city  for  the  exclusive  use 
of  its  streets  may  be  ratified  and  confirmed 
by  Legislature,  55  C  1 

although  such  ratification  is  by  a  fran- 
chise to  assignee  of  original  contractor  with 
city,  55  C  1 
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and   State  is  concluded  from  impairment 

of  such  contract,  55  C  1 

persons  dealing  with  towns  through  agents 
must,  at  their  peril,  take  notice  of  the  pow- 
ers of  the  agents,  55  C  414 

ratification  of  unauthorized  acts  of  agents 
must  be  in  a  lawful  manner,  55  C  413 

as  a  rule  directly  and  not  by  implication, 

and    with    full    knowledge    of    all    material 
facts,  55  C  413 
-and   where   the   amount   to   be   expended 


for  work  was  limited  by  an  appropriation, 
the  laying  of  a  tax  to  be  applied  on  con- 
tract does  not  appropriate  an  additional  sum, 
55  C  412 

nor  does  the  occupation  of  building,  after 

notice  that  builder  claimed  larger  sum,  ren- 
der town  liable  beyond  appropriation,  55  C 
412 

in  expenditures  for  lawful  purposes  the  will 
of  a  municipality  is  a  law  unto  itself;  courts 
have  no  judicial  control,  56  C  199 

a  town  may  appoint  a  committee  to  make 

a  contract,  and  may  ratify  or  reject  action 
of  committee,  and  taxpayer  has  no  reme- 
dy, 56  C  199 

statute  held  not  to  create  a  contract  obliga- 
tion on  part  of  town  to  pay  for  injury  to 
sheep  by  dogs,  59  C  531 

is  not  liable  upon  a  contract  made  by  an  un- 
authorized agent,  63  C  520 

but  may  be  liable  under  certain  circum- 
stances by  ratification  and  estoppel,  63  C 
495 

facts  held  to  constitute  assent  and  to  cre- 


ate an  estoppel,  63  C  495 
promises  of  State  recruiting  agent  as  affect- 
ing liability  for  bounty,  69  C  472 

town  treasurer  cannot  bind  town  by  accepting 

illegal  town  order,  70  C  18 
ratification    of   illegal    payment   by    listing   in 

town  report,  and  approval  of  report,   70  C 

18 
right  of  taxpayer  to  prevent  carrying  out  of 

illegal  contract  of  city,  72  C  481 

not  liable  for  acts  of  agents  beyond  their  au- 
thority ;  ratification  of  action  of  park  com- 
missions in  conveyance  of  land,  75  C  92 

charter  limitations  as  to  amount  of  liability 
to  be  incurred  in  any  year  enter  into  con- 
tract, 79  C  229 

liability  by  ratification  and  estoppel,  where, 
on  report  of  committee  as  to  liability  in- 
curred, motion  that  town  do  not  pay  is  de- 
feated on  understanding  that  this  amounts 
to  authority  to  pay,  79  C  242 

town  not  liable  for  work  done  if  ordered  by 

selectmen    outside    town's    authority,    81    C 

620 
city  not  liable  on  implied  contracts  that  would 

be  ultra  vires  if  made  in  express  terms,  87 

C  261 

1447 


§  9  Municipal  Corporations 

but  in  certain  cases  its  obligation  to  do 

justice   will   require   payment,  87   C  261 

one  dealing  with  a  town  through  a  committee 
must  take  notice  at  his  peril  of  its  author- 
ity, 92  C  412 

town  may  agree  to  pay  for  water  or  light 
service  by  adding  to  fixed  amount  to  be  paid 
a  sum  equal  to  taxes  assessed  each  year,  97 
C  629 

that  there  is  no  available  appropriation  to  pay 
does  not  prevent  valid  obligation  being  as- 
sumed by  school  district,  99  C  493 

persons  dealing  with  officers  or  agents  bound 
to  know  authority,  99  C  686 

assessors  have  no  power  to  compromise  pend- 
ing tax  litigation ;  nor  is  city  bound  by 
their  compromise  under  principle  of  ratifi- 
cation or  estoppel,   102  C  206 

an  agreement  by  assessors  to  reduce  assess- 
ment if  appeal  from  it  is  abandoned  is  not 
enforceable,  102  C  206 

contract  within  power  of  city  may  be  en- 
forced, though  illegally  executed,  on  prin- 
ciple of  ratification  or  estoppel ;  but  not 
contracts  which  it  has  no  power  to  make, 
102  C  215 

ratification  of  unauthorized  acts  by  acceptance 
of  benefits,  104  C  11 

inhabitant  cannot  recover  for  breach  of  con- 
tract made  for  benefit  of  all  inhabitants 
collectively,  105  C  151 

resident  of  fire  district,  whose  house  is  burned, 
cannot  sue  for  breach  of  contract  between 
district  and  water  company,   105  C   151 

agreement  by  first  selectman  for  establish- 
ment of  highway  unauthorized  by  statute, 
is  void ;  not  enforceable  by  estoppel,  106  C 
34 

contract  affecting  public  interest  will  be  con- 
strued to  protect  it  and  provision  for  special 
benefit  of  one  party  will  be  construed 
against  that  party,  106  C  563 

contract  with  water  company  imposing  on 
city  payment  of  part  of  taxes  assessed 
against  company  will  not  include  federal 
income  and  stock  tax  not  in  existence  when 
contract  made,  106  C  563 

law  authorizing  additional  payments  to  pub- 
lic contractors  held  to  mean  only  such  pay- 
ments as  do  not  violate  Twenty-fourth 
Amendment  to  Connecticuit  Constitution, 
106  C  643 

liability  to  persons  furnishing  material  and 
labor  for  public  buildings  under  statute  re- 
quiring bond  of  contractor  to  protect  them, 
109  C  547 

liability   not   limited  to   amount   not   paid 

to  contractor,  109  C  547 

statute    does    not    violate    Twenty-fourth 

Amendment  to  Constitution,  109  C  547 
-municipality   must   pay   before   and   with- 


— such  provisions  to  be  liberally  construed, 
109  C  553 
-are  proper  exercise  of  legislative  power, 


109  C  553 

mechanics'  liens  do  not  attach  to  public  prop- 
erty,  109  C  551 

may  be  bound  as  to  contract  within  its  pow- 
ers to  make,  by  circumstances  of  ratifica- 
tion amounting  to  estoppel,  109  C  700 

use  by  school  district  of  outhouse,  con- 
struction of  which  was  not  authorized 
where  it  did  not  need  to  use  it,  109  C  700 

that  one  of  contractors  was  officer  of  dis- 


trict immaterial  where  use  continued  after 
his  term,  109  C  700 

— his   acts   could   not   bind   the   district   by 
ratification    any    more    than    they    could    in 
making  the  contract,  109  C  705 
-there  can  be  neither   ratification  nor  es- 


toppel if  contract  is  ultra  vires  or  illegal, 
109  C  703 
where  town  has  acted  specifically  in  author- 
izing certain  contracts,  its  officers  and 
agents  cannot  contract  except  in  conform- 
ity to  vote,  111  C  510 

when  contracts  to  build  so  much  of  cer- 
tain roads  as  could  be  done  within  appro- 
priation were  authorized  and  contracts  made 
contained  similar  restriction,  it  was  within 
authority  of  vote,  111  C  510 
-where    contracts    chargeable    against    ap- 


propriation could  only  be  determined  by 
town  officers,  if  they  permitted  or  directed 
work  beyond  appropriation  to  be  done,  the 
town  is  liable,  111  C  510 
— and  if  under  the  contract  certain  percent- 
ages were  withheld  they  must  be  regarded 
as  accruing  when  earned,  111  C  510 
-failure  of  town  to  notify  contractors  not 


to  go  on  when  they  exceeded  appropriation 
estops  it  to  deny  liability.  111  C  510 
— certain  material  furnished  under  contract 


out  regard  to  recovery  on  bond,  109  C  547 
1448 


which  could  be  used  otherwise  by  town 
might  properly  be  charged  against  general 
appropriation,  111  C  521 

use  of  highways  built  under  unauthorized  con- 
tract would  not  estop  town  to  deny  liabil- 
ity,  111   C  520 

statutory  bond  by  contractor  for  construction 
for  town ;  filing  notice  of  claim  by  materi- 
alman condition  precedent  to  recovery  from 
municipality ;  upon  failure  to  do  so  cannot 
proceed  against  surety,   113  C  1 

city  held  liable  for  damages  due  to  misrepre- 
sentation of  amount  of  rock  excavation 
where  officers  acted  on  information  fur- 
nished by  engineers  they  employed,  114  C 
250 

the  board  of  finance  is  without  power,  by  re- 
fusing to  include  in  its  budget  or  to  subse- 
quently provide  money,  to  prevent  town  or 
officers  from  performing  statutory  duties  or 
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prevent     exercise     of    discretion    expressly 
vested  in  them,  115  C  151 

— where  board  of  education  was  given  by 
statute  discretion  to  determine  as  to  trans- 
portation of  school  children,  contract  it 
made  was  enforceable  against  town  though 
board  of  finance  refused  appropriation,  115 
C  151 
-powers  of  town  boards  of  finance  exam- 


ined,  115  C  156 

contractor  who  did  not  complete  $15,000  con- 
tract for  road  with  town  which  town  fin- 
ished at  cost  of  $963,  held  to  have  substan- 
tially performed  contract  and  his  assignee 
entitled  to  balance  due  less  $963,  120  C  274 

no  wilfulness  in  failure  to  complete,  which 

was  due  to  financial  inability,  120  C  274 

where  town,  in  return  for  L  releasing  attach- 
ment on  truck  belonging  to  H,  who  owed 
town  money  and  had  transferred  to  it  truck 
to  work  off  debt,  agreed  with  L  to  turn 
over  to  it  one-third  of  earnings  of  truck, 
held  promise  was  implied  that  town  would 
use  truck  so  long  as  it  had  occasion  to  do 
so,  121   C  290 

and    where    town's    program    necessitated 

hiring  trucks  but  it  thereafter  failed  to  use 
the  H  truck,  it  was  liable  to  L  for  breach  of 
contract,  121  C  290 

agreement  by  town  to  use  truck  belonging  to 
H  and  pay  part  of  proceeds  to  L  to  whom 
H  owed  money,  not  agreement  to  pay  debt 
of  another  and  so  ultra  vires,  121  C  291 

town   had   authority   to   contract   for   use 

of  truck,  121  C  291 

offer  of  assistant  corporation  counsel  to  re- 
duce defendant's  assessment  was  not  a  legal 
offer  where  it  was  without  precedent  au- 
thority or  subsequent  ratification  by  city, 
and  where  there  was  no  authority  in  char- 
ter, 128  C  224 

his  authority  could  not  be  proved  by  his 

own  declarations  as  agent,  128  C  224 

parties  charged  with  notice  of  extent  of 

his  authority,  he  being  agent  of  municipal- 
ity, 128  C  228 

§  10.  Negligence   and   Nuisance;   Gov- 
ernmental Immunity 

§  10(1).  General   Principles 

city  not  liable  for  nonfeasance  of  public,  gov- 
ernmental duty,  37  C  481 

acceptance  of  charter  imposing  duty  does 

not  alter  the  case,  37  C  482 
distinction   as  to  liability  between  public 

governmental   duty  and  a  private  duty,  37 

C475 

borough  is  liable  for  officer's  acts  when  dis- 
charging a  privilege  and  not  a  governmen- 
tal duty,  45  C  170 


charter  granting  power  to  remove  high- 
way encroachments  confers  a  privilege,  45 
C  170 

the  special  facts  which  show  act  to  be  wanton 
or  unnecessary  must  appear  in  complaint, 
54  C  513 

liability  for  negligence  is  the  same  whether 
work  is  done  under  a  special  privilege 
granted,  or  as  a  public  governmental  duty, 
63  C  496 

liable  for  contractor's  negligence  in  failing  to 
use  due  care  in  selecting  competent  and 
skillful  contractors,  63  C  496 

town  liable  at  common  law  for  negligence, 
63  C  587 

governmental    duties    and    liability   for   negli- 
gence or  nonperformance,  in  general,  72  C 
353,  548,  74  C  573,  77  C  364,  80  C  291,  386, 
91  C  79 
preservation  of  public  health,  76  C  166 
declaring  and  abating  nuisances,  80  C  291 
granting  of  power  to  exercise  a  governmental 
duty  imposes  obligation  to  exercise  power, 
88  C  462 

no  liability  for  negligent  performance  of  a 
governmental  duty  unless  statute  gives  it, 
91  C  79 

immunity  for  acts  done  in  performance  of 
public  duty,  not  for  corporate  benefit  or 
pecuniary  profit,  106  C  13 

governmental    duty   may   be    imposed   by 

State    for    general    public    benefit    or    pre- 
scribed    in     pursuance    of    general     policy 
though  more  directly  benefiting  inhabitants 
of  municipality,  106  C  13 
— test  of  nature  of  act,  106  C  13 
-not  whether  imposed  by  charter  or  gen- 


eral law  or  whether  mandatory  or  permis- 
sive, 106  C  13 

municipal  immunity  not  applicable  where  em- 
ployees are  doing  act  not  incident  to  pub- 
lic work  or  for  specific  acts  directed  by  mu- 
nicipality which  naturally  do  injury,  106 
C  383 

as  to  defense  of  governmental  immunity  un- 
der general  denial,  see  108  C  622 

liability  for  nuisance ;  intrinsically  dangerous 
act  or  one  naturally  working  direct  or  wan- 
ton injury,  108  C  626 

immunity  for  injuries  resulting  from  acts  done 
in  performance  of  public  duty,  108  C  697 

does  not  extend  to  activities  designed  to 

produce   revenue  or   corporate   benefit,    108 
C  697 
-effect  of  renting  part  of  property,  108  C 


697 


mere  charges  of  nominal  fees  as  incident 

to  public  service  will  not  destroy  immunity, 
108  C  697 
governmental  duties  defined,  113  C  87 
liability    for    nuisance   cannot   be   avoided   on 
ground  of  governmental   immunity;  limita- 
tions of  doctrine,  113  C  386 
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immunity  from  liability  for  negligence  in  per- 
formance of  public  duty,  for  public  benefit, 
and  not  for  profit,  113  C  389 

liable  for  torts  of  agents  in  performing  func- 
tions for  their  own  special  corporate  ben- 
efit or  pecuniary  profit,  126  C  566 

municipality  not  liable  for  negligence  of  its 
agents  but  is  liable  for  a  nuisance,  whether 
or  not  it  would  also  constitute  negligence, 
129  C  358 

not  liable  for  negligence  in  performance  of 
governmental  function,  129  C  649 

ordinarily   for   it   to   compensate   one   in- 
jured by  such  negligence  might  be  to  use 
public  funds  and  impose  burden  on  taxpay- 
ers for  unlawful  purpose,  129  C  649 
-its   officers   have   no   power  to   waive   its 


rights  to  immunity  in  absence  of  special  au- 
thority given  them  by  city ;  that  city  has 
insurance,  nil  sig.,  129  C  649 

§  10(2).  Highways;   Sewers  and 
Drains;  Waters 

liable  at  common  law  for  injury  from  defec- 
tive bridge  which  town  is  bound  by  statute 
to  maintain,  2  R  436 

town  liable  for  sewer  so  built  as  to  do  unnec- 
essary damage,  37  C  119 

generally    liable    for   negligent    or    wilful 

acts  of  ministerial  agent,  37  C  119 

highway  surveyors  and  street  commissioners ; 
"respondeat  superior"  inapplicable,  when, 
38  C  90 

city  not  responsible  for  act  of  street  com- 
missioners in  letting  off  surplus  water  on 
plaintiff's  land,  though  accumulation  be 
caused  by  city's  acts,  38  C  90 

borough  is  liable  for  officer's  acts  when  dis- 
charging a  privilege  and  not  a  governmen- 
tal duty,  45  C  170 

charter  granting  power  to  remove  high- 
way encroachments  confers  a  privilege,  45 
C  170 

liable  for  act,  lawful  in  itself,  so  done  as  to 
create  a  nuisance,  45  C  550 

for  bridge  so  built  as  to  set  back  water, 

45  C  550 

not  liable  when  acting  under  statute  for  turn- 
ing highway  surface  water  on  adjoining 
land,  unless  it  appears  that  work  was  done 
so  as  to  result  in  unnecessary  damage,  54 
C  513 

town  not  liable  for  damages  resulting  from 
deepening  and  widening  river  for  health 
purposes,  where  the  improvement  author- 
ized was  done  without  negligence,  55  C  510 

and  where  water  was  set  back  by  ex- 
traordinary freshet,  55  C  510 

maintenance  of  drawbridge  over  navigable 
river  a  governmental  duty ;  no  liability  to 
an  individual  for  negligence  in  construc- 
tion or  operation  of  draw  attaches  to  mu- 
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nicipal  corporation  unless  imposed  by  stat- 
ute, 69  C  644 

building  drawbridge;  no  liability  for  negli- 
gence of  agent,  69  C  648 

maintenance  of  highways  in  safe  condition  for 
travel  is  governmental  duty ;  no  liability  for 
incidental  injury  except  by  statute,  71  C 
686,  74  C  571,  75  C  694,  79  C  91,  80  C  291, 
81  C  389 

city  liable  for  breach  of  duty  unless  it  is  gov- 
ernmental, 72  C  350 

set   back  of   sewage   from   obstruction   in 

sewer ;  heavy  storm,  immediate  cause,  72  C 
350,  80  C  663 

sewerage  generally,  72  C  353 

discharge  of  sewage  into  stream,  72  C  531, 
88  C  125 

town  is  liable  for  injury  from  sewage  from 
public  building,  72  C  561 

contributory  negligence  in  failing  to  prevent 
injury  from  sewage,  73  C  416 

increasing  flow  of  sewage  into  stream,  73  C 
416,  88  C  125 

repair  of  streets ;  servant  injured  in  use  of 
stone-crusher,  74  C  568 

city  is  engaged  in  governmental  duty  while 
repairing  a  highway,  81  C  389 

not   liable   for   consequential   damages   to 

building  of  adjoining  proprietor  unless  made 
so  by  statute ;  water  flooding  land,  81  C  389 

liable  for  discharge  of  sewage  into  a  natural 
watercourse ;  maintaining  sewer  not  gov- 
ernmental duty,  88  C  125 

as  to  liability  for  negligence  in  keeping  catch 
basins  of  s»wer  system  cleaned  out  and 
nonliability  for  inadequacy  of  system,  97  C 
87 

governmental  immunity  protects  town  from 
liability  for  injury  due  to  automobile  strik- 
ing tree  near  road  as  nuisance,  106  C  61 

immunity  extends  to  highway  defects  ex- 
cept as  modified  by  statute,  106  C  64 
-does  not   include  liability  for   direct  and 


positive  act  not  in  performance  of  govern- 
mental function,  106  C  65 

city  is  liable  for  creating  nuisance  by  dis- 
charging sewage  into  stream,  106  C  173 

that  acts  were  reasonable  and  required  by 

public  necessity  no  defense,   106  C  175 

so    it    is    liable    for    increasing    flow    of 


stream  causing  it  to  overflow,  106  C  176 
— act  of  God  as  a  defense,  106  C  178 


placing  and  maintenance  of  catch  basins  in 
street  is  governmental  act,  109  C  327 

may   give   rise   to   liability   under   statute 

for  defective  street,  109  C  327 

if  merely  nuisance,  no  liability,  109  C  327 


governmental  liability  where,  in  constructing 
new  street,  city  left  wall  standing  partly 
within  it,  109  C  662 

land    on   which   it   stood   is   not   devoted 

to  public  use,  109  C  662 


— hence  city  liable  for  its  defective  condi- 
tion, 109  C  662 
-that  a  temporary  injunction  issued  some 


years  before  restrained  it  from  interfering 
with  wall  no  defense  to  it,  109  C  662 
— it  could  not  lie  by  and  then  defend  upon 
the   ground   of   its   own   remissness    in   not 
proceeding  with  that  action,  109  C  662 
-motive    of    abutter    in   getting   injunction 


immaterial,  109  C  662 
duty  of  city  to  provide  drainage  for  highways 

is  governmental,  113  C  84 
■ this  is  true  of  constructing  and  repairing 

highways  in  general,  113  C  87 
-construction  and  repair  of  drains  is  min- 


isterial and  municipality  is  liable  for  neg- 
ligence, 113  C  84 
-municipality   not  liable   for   consequential 


damage  from  failure  to  discharge  govern- 
mental duty,  113  C  84 
-where    plan    of    construction    necessarily 


results  in  nuisance  or  is  so  obviously  inade- 
quate as  to  cause  direct  trespass,  municipal- 
ity is  liable,  113  C  84 
-municipality  not  liable  for  defect  in  plans 


of  sewers,  113  C  84 
-nor  is  it  obliged  to  provide  for  extraordi- 


nary storms,  113  C  90 

municipal  corporation  is  liable  for  discharge 
of  sewer  into  stream  which  materially  pol- 
lutes pond  or  interferes  with  cutting  of  ice, 
114  C  496 

where    sewer    system    causing    discharge 

was  permanent,  landowner  held  entitled  to 
damages  for  permanent  taking  of  stream, 
114  C  496 

town  did  not  acquire  right  to  pollution  of 
stream  by  adverse  user  under  facts,  114  C 
496 

owner  not  charged  with  notice,  114  C  496 

though  placing  and  maintaining  manhole  gov- 
ernmental function,  city  held  liable  for  de- 
fective cover  where  its  own  installation  was 
in  manner  to  render  street  unsafe,  118  C 
427 

ordinarily  in  constructing  and  repairing  high- 
ways and  bridges  town  is  engaged  in  per- 
formance of  governmental  act,  120  C  140 

but  where  town  contracted  with  State  to 

construct  highway  under  Dirt  Roads  Act, 
jury  could  find  it  was  acting  for  corporate 
benefit  and  pecuniary  profit  so  as  to  deprive 
it  of  immunity,  120  C  140 

a  municipality  commits  no  wrong  through  the 
increased  quantity  and  discharge  of  surface 
water  which  is  result  of  grading  or  paving 
streets,  erection  of  buildings  or  other  im- 
provements which  lessen  absorption  of  wa- 
ter by  soil,  so  long  as  area  of  drainage  is 
not  added  to,  120  C  168 

flow   of   surface   water   may   be   hastened 

and  incidentally  increased  by  gutters  or 
drains  leading  directly  into  watercourse  in- 
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to  which  it  would  ultimately  find  its  way, 
so  long  as  it  is  not  diverted  from  its  natu- 
ral course  and  stream  not  filled  beyond  nor- 
mal capacity,  120  C  168 

principle  that  municipality  not  liable  for  de- 
fect in  highway  where  injury  results  be- 
cause of  plan  of  construction  adopted  by 
officers,  not  applicable  to  statute  de  provid- 
ing sufficient  railing  on  bridge,  122  C  81 

duty  imposed  may  involve  manner  of  con- 
struction as  much  as  want  of  repair,  122  C 
81 

governmental  immunity  would  attach  to  de- 
fect in  highway  were  it  not  for  liability 
created  by  statute,  122  C  504 

in  absence  of  statute  requiring  lines  designat- 
ing crosswalk  be  painted  and  maintained 
full  width  of  street  or  of  evidence  indicating 
their  absence  in  center  to  be  source  of  dan- 
ger, no  basis  for  finding  of  nuisance,  126  C 
525 

maintenance  by  city  of  steady  yellow  light  in 
traffic  lights  at  intersections,  mechanism  of 
which  was  out  of  repair,  not  nuisance,  126 
C  525 

coasting  on  public  street  is  not  nuisance  per 
se  and  designation  of  places  for  coasting  by 
municipality  does  not  as  matter  of  law 
amount  to  licensing  a  public  nuisance,  127 
C  38 

in  exercise  of  power  given  by  statute  to  pro- 
hibit coasting  on  streets,  municipality  is  per- 
forming governmental  function  and  is  not 
liable  for  way  it  exercises  power,  127  C  3S 

whether  action  of  city  in  plowing  street,  sand- 
ing it,  preparing  and  guarding  it  for  use  of 
coasters  constituted  nuisance  as  matter  of 
fact,  to  be  determined  by  court,  127  C  38 

town  not  liable  for  nuisance  where  interroga- 
tory established  that  installation  of  traffic 
light  did  not  create  one,  and  injuries  were 
caused  by  unusual  combination  of  circum- 
stances and  conditions  previously  existing 
were  not  such  as  to  have  natural  tendency 
to  produce  them,  128  C  231 

where  truck  damaged  by  collision  with  under 
part  of  railroad  bridge  over  street,  claim 
that  city  had  reduced  clearance  by  various 
pavings  which  was  based  on  erroneous  pre- 
sumption that  railroad  had  complied  with 
order  of  commissioners  as  to  twelve-foot 
clearance  overruled,  129  C  561 

any  liability  of  city  for  failing  to  remove  nui- 
sance created  by  another  in  highway  would 
be  predicated  upon  breach  of  governmental 
duty  in  its  maintenance,  for  which  no  action 
lies  unless  imposed  by  statute,  129  C  561 

§  10(3).  Fire  Control 

not  liable  for  damage  by  volunteer  company 
of  firemen  in  extinguishing  fire,  38  C  225 

in  extinguishing  fires  the  fire  department 

performs  a  public  act,  38  C  368 

1451 


§  10(3)   Municipal  Corporations 

-city  not   liable  for   injury   caused  by   de- 


partment's negligence  or  misconduct,  38  C 
368 

city  employee  flushing  hydrant  to  determine  if 
in  suitable  condition  to  use  is  performing 
public  governmental  duty ;  city  not  liable 
for  injury  caused  by  employee's  negligence, 
80  C  384 

furnishing  water  for  fires  is  governmental 
duty,  105  C  151 

city  not  liable  for  failure  to  furnish  ade- 
quate supply,  105  C  151 

governmental  immunity  as  regards  hose  across 
sidewalk  left  to  prevent  fire  flaming  up 
again,  106  C  378 

city  not  liable  unless  it  is  left  an  unrea- 
sonable time,  106  C  378 

governmental  immunity  applies  as  regards 
protection  against  fire,  108  C  622 

injury  suffered  in  course  of  preparing  air 

tank  to  operate  fire  whistle,  108  C  622 

that    another    department    was    installing 

tank  nil  sig.,  as  nature  of  duty  controls,  108 
C  626 
-so    of    no    consequence    whether    injured 


person   was   employee  or   independent   con- 
tractor, 108  C  626 

charge  that  fire  association,  to  which  town 
annually  made  appropriation,  was  not  mu- 
nicipal corporation  and  not  entitled  to  im- 
munity, correct,  118  C  307 

association  liable  for  negligence  of  agents 

and  servants,  118  C  307 

doctrine  of  governmental  immunity  does  not 
extend  to  protection  of  employee  of  munic- 
ipality from  consequences  of  own  negli- 
gence, 118  C  307 

driver  of  fire  truck  liable  to  one  injured 

by  negligent  driving,  118  C  307 

fire  warden  or  other  official  of  Groton  Long 
Point  Association  has  no  statutory  author- 
ity to  start  a  fire  in  the  open  and  defense 
of  governmental  immunity  not  available 
when  fire  spread  to  plaintiff's  cottage,  119 
C  599 

municipal  corporation  is  exercising  govern- 
mental function  when  maintaining  and  op- 
erating fire  department  pursuant  to  legis- 
lative authority,  122  C  321 

while  so   doing  not  liable  for  negligence 

of  servants,  122  C  321 

return  of  fire  apparatus  after  fire  is  oper- 
ation essential  to  efficient  maintenance  and 
operation,  122  C  321 
-that  route  happened  to  pass  within  terri- 


torial limits  of  another  municipality  nil  sig., 
122  C  321 

operation  of  fire  truck  upon  public  highway 
not  nuisance  per  se,  122  C  326 

allegations  de  momentary  act  of  negli- 
gence while  so  doing  amount  to  no  more 
than  allegations  of  negligence,  122  C  326 
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liable  for  injury  from  fall  of  dead  limb,  if  by- 
law forbids  cutting  trees,  34  C  1 

city  not  liable  for  negligence  of  boiler  inspec- 
tors appointed  under  charter,  their  duty 
being  a  public  one,  40  C  72 

town  not  liable  for  trespasses  committed  by 
selectmen  when,  54  C  73 

but  are  liable  if  selectmen  are  authorized 

by  town  vote,  54  C  67 

town  not  liable  for  misjudgment  of  compe- 
tent engineer  employed  by  selectmen,  55  C 
510 

workmen  employed  by  city  contractor  in 
building  retaining  wall  to  widen  street  held 
not  servants  of  city,  61  C  220 

city  not  responsible  for  their  acts  where 

injury  resulted  to  traveler,  61  C  220 

contracts  held  to  create  the  relation  of  em- 
plover  and  independent  contractors,  63  C 
495 

and  borough  not  liable  for  negligence  of 

contractors  unless  assuming  actual   control 
of  the  work,  63  C  495 
-borough    held    liable,    nevertheless,    if    it 


caused    the   precise   act   to   be   done   which 
resulted  in  the  injury,  63  C  496 
— also  if  required   act  was  obviously  such 
as  to  expose  persons  or  property  to  unusual 
peril,  63  C  496 
-blasting  with  dynamite  held  to  be  intrin- 


sically dangerous,  63  C  496 
-proper   instructions   for  jury  under   such 


circumstances,  63  C  496 

information  given  to  street  inspector  as  notice 
to  city,  74  C  576 

city  supplying  water  is  not  discharging  pub- 
lic governmental  duty ;  liability  for  negli- 
gence of  servant,  77  C  358,  80  C  384 

city  not  liable  for  injury  from  falling  limb 
unless  made  so  by  statute ;  not  liable  for 
neglect  of  governmental  duty,  85  C  !_3 

city  not  performing  a  governmental  duty 
when  it  uses  property  it  has  not  condemned, 
88  C  129 

governmental  duty  devolves  by  charter,  stat- 
ute ;  permissive  and  mandatory  language, 
91   C  79 

no  recovery  for  negligent  display  of  fireworks 
on  Fourth  of  July  by  city,  91  C  79 

city  not  protected  from  acts  intrinsically 

dangerous,  91  C  83 

municipality  engaged  in  governmental  duty  is 
immune  from  liability,  96  C  582 

this  does  not  apply  to  maintenance  of  wa- 
ter system  and  sale  of  water,  96  C  582 
-reservoir    watchman    shooting    visitor    to 


property,  96  C  582 

maintenance  of  children's  playground  in  pub- 
lic park  is  governmental  duty,  104  C  283 

city  not  liable  for  negligence  of  servants 

and  agents,  104  C  283 


small  incidental  fee  does  not  destroy  im- 
munity, 106  C  13 

maintenance  of  swimming  pool  in  school 

building  to  which  public  generally  admitted 
for  small  fee  as  a  governmental  function, 
106  C  13 

whether  removal  of  ashes  and  rubbish  is  gov- 
ernmental duty,  quaere,  107  C  351 

where  employee  of  city  driving  ash  cart  col- 
lided with  automobile,  complaint  does  not 
raise  question  of  governmental  immunity, 
in  absence  of  allegation  that  driver  was 
then  working  for  city  or  nature  of  his  em- 
ployment involved  rule,  107  C  351 

renting  of  privileges  at  public  bathing  beach 
for  $1800  to  $2750  a  year  held  prima  facie 
to  indicate  corporate  benefit,  108  C  697 

agreement  in  lease  that  city  furnish  float 

and    fact    that    it    was    installed,    sufficient 
against  nonsuit  to  establish  city's  responsi- 
bility for  it,  108  C  697 
-injury  due  to  diving  from  float  and  hit- 


ting anchorage  of  it  because  water  shallow, 
108  C  697 

maintenance  of  diving  board  above  shallow 
water  so  opaque  that  user  could  not  detect 
shallowness;  jury  justified  in  finding  nui- 
sance and  defense  of  governmental  immu- 
nity not  available,  113  C  386 

city  held  liable  to  pay  compensation  as  prin- 
cipal to  employee  of  contractor  who  was 
driving  horses  rented  to  city  to  collect 
ashes,  114  C  546 

corporation  liable  for  acts  it  has  directed  to 
be  performed  which  will  naturally  create  a 
nuisance,  115  C  107 

placing  stakes  near  sidewalk  over  which 

boy  fell,  115  C  107 

where  city  caused  areaway  to  be  constructed 
into  passway  so  as  to  constitute  nuisance, 
city  is  not  immune  from  liability,  119  C  14 

city  held  liable  for  nuisance  created  by  plac- 
ing balance  beam  on  slippery  floor  in  school 
room  for  use  of  pupils,  122  C  426 

for  negligence  of  driver  of  hired  truck,  123 
C  146 

governmental  immunity  properly  pleaded  as 
special  defense  where  plaintiffs  indicated 
they  claimed  to  recover  on  basis  of  negli- 
gence, 124  C  341 

where  control  of  public  dump  is  in  city  as 
owner  of  property  where  located,  it  must 
protect  nearby  landowners  from  noxious 
smoke  and  gas  by  restricting  setting  of  fires 
and  enforcing  restriction,  126  C  330 

■ relief    would    be    granted    from    nuisance 

caused  by  smoke  from  material  burned  by 
others  than  city's  agents  of  which  burning 
city  knew  or  should  have  known,  126  C  335 

boy  injured  from  fall  on  inside  steps  in  school 
packed  with  tracked-in  snow,  129  C  647 

that  principal  had  commissioned  boy  mon- 
itor to  clean  off  steps  and  that  latter  as- 


Municipal  Corporations  §  1 1 

sumed  duty  did  not  relieve  city  of  its  pri- 
mary responsibility,  129  C  651 

but    in    absence    of    finding   that    acts    of 

monitor  did  not  amount  to  exercise  of  rea- 
sonable care,  city  not  liable,  129  C  647 

if  there  was  negligence  of  principal  in  not 

notifying  janitor  to  remedy  defect,  nothing 
to  show  that  this  was  cause  of  accident,  129 
C  652 

no  finding  of  knowledge  in   principal   of 

packed  snow  on  steps  from  which  he  could 
be  held  negligent  for  delay  in  commission- 
ing monitor  to  clean  them,  or  in  failing  to 
warn  pupils,  129  C  647 

no  evidence  to  show  that  failure  to  place 

steel  mats  at  foot  of  stairway  was  cause  of 
accumulation  of  snow  on  steps,  129  C  647 

or  that  worn  treads  and  lack  of  railing  of 

themselves  would  have  caused  fall ;  that 
stairs  made  more  dangerous  thereby,  nil  sig., 
129  C  654 

§  11.  Common    Council;    Board   of   Alder- 
men 

common  council  of  Hartford;  majority  of  all 
members  is  necessary  to  constitute  quorum, 
and  not  a  majority  of  each  branch,  5  C  190 

common  council  need  not  declare  its  reasons 
for  laying  out  highway,  20  C  8 

common  council  cannot  convey  interest  in 
realty  without  a  deed,  25  C  32 

common  council  empowered  to  direct  altera- 
tions in  railroad  bridge  is  not  an  interested 
tribunal ;  mere  agent  of  the  law,  32  C  241 

where  charter  requires  clerk  to  record  all 
votes  of  common  council,  such  record  alone 
is  the  proper  evidence  of  its  proceedings ; 
record  may  be  corrected,  how,  40  C  305 

amendment  of  charter  making  common  coun- 
cil final  judges  of  election  of  its  own  mem- 
bers, held  retroactive,  40  C  360 

common  council  of  Hartford ;  quorum  only  of 
each  branch  is  necessary  to  make  conven- 
tion, 44  C  595 

election  of  city  attorney  by  majority  vote 

of  those  present,  sufficient,  44  C  595 
-blank   ballot   if   cast   should   be   counted, 


44  C  595 

mayor  not  entitled  to  vote  if  an  odd  number 
vote,  44  C  600 

convention,  in  such  case,  may  appoint  by 

resolution,  notwithstanding  mayor's  improp- 
er vote,  44  C  601 

preliminary  proceedings  by  common  council 
as  to  laying  out  new  street  is  no  legal  lay- 
out, 48  C  86 

a  street  is  not  laid  out  until  final  action 

by  common  council,  48  C  87 
-city  not  liable  for  damage  resulting  from 


a  proper  delay  in  final  action,  48  C  87 

committee  of  common  council  performing  or- 
dinary services  are  prohibited  from  receiv- 
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ing  compensation  by  Amendment  XXIV, 
Constitution  of  Connecticut,  54  C  443 

where  "approval"  of  mayor  is  necessary  to 
validate  resolution,  such  approval  must  be 
in  writing  and  signed,  even  though  mayor 
in  fact  approved  the  measure,  55  C  19 

a  custom  not  to  approve  in  writing  can 

make  no  difference,  55  C  19 

assessment  for  benefit  and  damages  to  be  made 
by  committee  appointed  by  common  coun- 
cil ;  assessment  made  by  committee  ap- 
pointed by  mayor  but  adopted  by  council 
held  legal,  55  C  123 

was  virtually  assessment  made  by  com- 
mon council  and  not  affected  by  want  of 
authority  of  committee,  55  C  124 

illegal  order  of  common  council  to  build  side- 
walk held  not  a  request  to  repair  seawall, 
57  C  1 

though  board  of  public  works  had  knowl- 
edge of  such  repairs,  57  C  1 

ownership  of  flats  below  highwater,  though 
limited  de  wharfing,  is  sufficient  foundation 
for  an  order  of  common  council  to  construct 
sidewalk,  57  C  1 

charter  provision  for  layout  of  streets  by 
common  council  after  hearing,  etc.,  57  C 
290 

a  standing  committee  on  streets  and  side- 
walks held  a  proper  committee  for  such 
purpose,  57  C  290 

resolution  of  common  council  held  to  be 

a  direction  to  lay  out  as  well  as  to  survey, 
57  C  290 

> action    of    board    of    aldermen    held    to 


— may  employ  an  auditor  as  an  agent  for 
removal  of  building  upon  public  park,  58  C 
451 
-though    charter    provides    that    board    of 


amount  to  a  legal  concurrence,  57  C  290 
charter  requiring  return  of  jurors;  held  new- 
ly  elected  council   and   mayor   could  make 
the  return  of  jurors  chosen  by  former  coun- 
cil, 58  C  69 
on  an  injunction  against  an  order  of  common 
council   demolishing  old   State   House  then 
owned  by  city,  held 
. that  plaintiffs  were  in  court  only  as  tax- 
payers and  citizens  of  the  city,  and  as  such 
had  no  present  interest  in  the  rights  of  the 
county,  58  C  450 
-council  had  power  to  determine  the  mat- 


ter in  its  discretion  and  plaintiffs  could  not 
interfere    unless    council    had    acted    infor- 
mally or  illegally,  58  C  450 
— fact    that    former    council    had    submitted 


the  question  to  a  popular  vote  held  not  to 
affect,  58  C  450 

statute  de  punishment  of  officers  for  contract- 
ing in  excess  of  appropriation  creates  no 
restriction  on  common  council,  58  C  451 

• statute  applies  only  to  specific  appropria- 
tion for  a  particular  purpose,  58  C  451 

in  absence  of  restriction  common  council  may 
employ  any  agent  to  execute  its  orders,  58 
C451 
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public  works  execute  order  de  streets  and 
parks,  58  C  451 

where  power  and  duty  is  exclusive  in  itself, 
council  cannot  submit  question  to  popular 
vote  so  as  to  relieve  itself  of  responsibility, 
58  C  459 

general  rules  as  to  warnings  for  meetings  held 
not  to  apply  to  common  council,  58  C  460 

warnings  are  fixed  by  ordinance  and  do 

not  restrict  action,  58  C  460 

layout  of  harbor  lines  by  common  council  not 
legal  where  charter  required  layout  by  com- 
mittee, 60  C  278 

rights  of  court  to  restrain  common  council 
when  acting  within  its  powers,  is  verv  limit- 
ed, 60  C  319 

courts   rarely   interfere   with   exercise   of 

discretionary  powers,  60  C  319 

common  council  may  waive  observance  of  city 
ordinance  designed  for  its  protection  de 
method  of  paying  its  bills,  60  C  529 

equity  will   not   enforce   it   at   request   of 

taxpayer  unless  latter  is  likely  to  suffer 
unjustly,  60  C  529 

mayor  has  no  part  in  legislation  committed 
by  charter  to  the  sole  and  separate  action 
of  common  council,  63  C  178 

not  essential  to  keeping  open  a  meeting  of 
the  board  of  aldermen  that  members  should 
remain  in  actual  session,  63  C  178 

delay  in  calling  meeting  of  board  to  order, 
held  not  unreasonable.  63  C  178 

mayor  held  to  have  the  right,  by  charter,  to 
give  casting  vote  to  confirm  his  own  nomi- 
nations, 63  C  192 

error  in  warrant  de  time  of  meeting  held,  un- 
der the  circumstances,  ,to  be  immaterial,  63 
C  191 

board  of  aldermen  have  power  to  suspend  or 
disregard  their  own  rules  of  order  by  a  ma- 
jority vote,  63  C  191 

action  taken   held  in   effect   a  suspension 

of  all  rules  inconsistent  therewith,  63  C  191 

alderman  who  was  also  a  police  commission- 
er entitled,  under  parliamentary  practice,  to 
vote  de  confirmation  of  his  successor,  63  C 
192 

if  otherwise,   the   only   remedy   after  the 

vote  was  taken  and  declared  was  by  formal 
action  by  aldermen  disallowing  the  vote, 
63  C  193 

aldermen  may  act  on  nominations  though  that 
matter  was  not  specified  in  the  call,  63  C 
193 

such   action   is   within   the    range   of   the 

general  powers  of  the  board,  63  C  193 

powers  of,  de  ordinance  abolishing  the  office 
of  chief  of  police,  63  C  194 
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-ordinance  held  to  be  a  valid  exercise  of 


its  power  to  repeal  ordinances  de  police 
department,  63  C  195 

where  mayor  has  casting  vote,  and  council  is 
required  to  designate  two  newspapers,  each 
member  voting  for  one,  and  three  are  tied, 
mayor  may  vote  for  two,  64  C  340 

common  council  had  no  power  to  supplement 
fire  and  police  departments  by  securing  aid 
of  individuals  by  offer  of  reward,  65  C  294 

rise  and  nature  of  executive  boards,  65  C  328 

adoption  by  city  council  of  report  of  board 
as  equivalent  to  action  by  council  in  first 
instance,  68  C  72,  76  C  70 

as  to  work   already   done,   a  ratification, 

66  C  427 

presumption  that  council  acted  lawfully;  that 
order  as  to  removal  of  building  left  in 
street  was  reasonable,  73  C  130 

where  two  boards  of  common  council  should 
meet  separately,  action  at  joint  meeting  is 
invalid,  73  C  360 

alderman  cannot  properly  vote  on  claim  in  his 
own  favor ;  such  vote  not  admissible  in  ac- 
tion on  claim,  81  C  13 

committee  of  aldermen  not  agents  so  as  to 
bind  city  by  their  admissions,  81  C  13 

record  of  city  council  is  evidence  of  its  do- 
ings, 81  C  142 

records  of  the  court  of  common  council  not 
aided  by  a  presumption  that  all  steps  were 
regularly  taken,  84  C  122 

common  council  has  plenary  powers  over  lay- 
out and  construction  of  sewers,  88  C  565 

until  assessment  of  benefits  and  damages  are 
adopted  by  common  council,  layout  of  sew- 
er can  be  changed,  88  C  565 

delegation  of  determining  size  and  material 
of  a  sewer  by  the  board  of  aldermen  to  an 
official  is  permitted  provided  a  general 
scheme  of  construction  is  already  adopted, 
91  C  100 

aldermen  held  to  hold  "city  office"  under 
Hartford  charter,  95  C  414 

power  to  legislate  by  board  of  aldermen  can- 
not be  delegated ;  powers  purely  ministerial, 
administrative,  or  executive  may  be,  95  C 
647 

order  of  board  of  aldermen  to  director  of  pub- 
lic works  to  construct  sewer,  not  a  delega- 
tion of  powers,  95  C  647 

his   duty   held  only  administrative,  95   C 

647 

recall  of  members  of  town  council  under 
Stratford  special  act,  97  C  497 

unauthorized  vote  of  city  council  to  dismiss 
member  nugatory  and  in  absence  of  further 
steps  looking  to  his  exclusion  mandamus 
will  not  lie  to  restore  him  to  office,  99  C 
217 

nor   will   it   lie   if  he   does   not   come   in 

"with  clean  hands,"  99  C  217 


statute  forbidding  common  council  to  reduce 
salaries  held  to  apply  to  offices  subsequent- 
ly created,  104  C  238 

common  council  is  governing  body  and  must 
exercise  all  discretionary  powers,  111  C  157 

they   cannot   be   exercised   by    any    other 

agency,  111  C  157 

power  of  council  to  determine  type  of  fire 
engine  to  be  bought,  111  C  147 

■ functions  of  board  of  purchase  and  sup- 
plies, 111  C  147 

requirement  of  two  bids  before  purchase 

does  not  prevent  purchase  of  patented  arti- 
cle from  only  seller  of  it,  111  C  147 

relation  between  board  and  its  purchasing 

agent,  111  C  147 

one  common  council  cannot  amend  records  of 

previous  one,  112  C  355 
within    power   of   common  council    in    voting 

public    work    to    condition    effectiveness    of 

vote  upon  proper  authorization  of  necessary 

bond  issue,  121   C  454 

§  12.  Other    Boards,    Departments,    Com- 
mittees 
See  also  Public  Officers  §  13 

a  vote  limiting  the  amount  to  be  paid  by  a 
committee  for  a  particular  or  specified 
purpose,  does  not  imply  authority  to  in- 
volve town  in  additional  expense,  55  C  415 

power  of  board  of  police  commissioners  to 
compel  attendance  of  witness  and  punish 
for  contempt;  not  a  judicial  proceeding,  65 
C  33 

submission  of  report,  signature  by  all  but  one 
of  board  and  acceptance  by  city  sufficient 
without   formal   adoption,  66  C  413 

board  is  de  facto  board  when  its  members 
have  failed  to  take  oath  and  give  bond; 
ratification  of  contract  made  by  de  facto 
board  after  becoming  one  de  jure,  68  C  504 

record  of  meeting  of  warden  and  burgesses 
of  borough  does  not  prove  that  requisite 
number  were  present  where  it  merely  shows 
adoption  of  vote,  69  C  227 

disregard  of  parliamentary  law  by  majority 
of  board,  71  C  551 

the  act  of  a  board,  duly  authorized,  is  the  act 
of  the  city,  72  C  531,  77  C  358 

street  commissioners ;  what  is  "notice"  of 
order  by,  73  C  327 

powers    as    to    unlawful    construction    of 

street  railway,  73  C  336 

park  commissioners ;  no  power  to  make  agree- 
ment as  to  condemnation  or  conveyance  of 
land,  75  C  92 

right  to  remove  obstructions  to  way  ap- 
purtenant to  land  placed  in  their  control, 
whether  rightfully  or  not,  80  C  290 

power  of  police  commissioners  to  remove  offi- 
cer is  executive ;  review ;  failure  to  obey 
rules  as  cause,  78  C  666 
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limitation  of  expenditure  of  board  to  amount 
appropriated  for  the  year;  contract  extend- 
ing over  several  years,  79  C  229 

mayor,  with  power  to  vote  at  board  meet- 
ing in  case  of  tie,  can  vote  to  make  up  ma- 
jority where  that  is  necessary  for  legal  ac- 
tion, 80  C  107 

records  of  city  board,  showing  to  whom  no- 
tice of  street  improvement  was  given,  con- 
trols general  statement  as  to  notice  in  re- 
port of  board,  81  C  305 

purpose  of  board  of  taxation  and  apportion- 
ment, 81  C  660 

police  board  hearing  charges  is  not  a  court; 
formality  of  a  criminal  charge  not  re- 
quired, 82  C  43 

if  city  board  entrusts  matters  to  city  engi- 
neer, it  cannot  escape  effect  of  his  fraud  on 
ground  that  its  members  had  no  knowledge 
of  it,  82  C  623 

one  dealing  with  a  city  or  town  through  its 
committee  must  take  notice  at  his  peril  of 
its  authority,  83  C  41,  92  C  412 

where  board  of  education  elected  a  clerk  to 
serve  during  pleasure  of  board,  he  could 
continue  until  board,  by  appropriate  action, 
said  that  his  duties   should  cease,  86  C  68 

election  of  clerk  of  board  of  education,  86  C 
68 

a  change  in  membership  of  a  board  does  not 
terminate  duties  of  a  clerk  appointed  to 
serve  during  pleasure  of  the  board,  86  C 
68 

where,  on  vote  for  a  clerk,  the  clerk  casts  a 
vote  for  himself,  and  there  is  a  tie  without 
it,  tenure  of  office  is  not  terminated,  86  C 
69 

landowner  is  bound  to  know  limitation  on 
board  of  education  and  provisions  of  the 
charter,  88  C  323 

board  of  relief  cannot  delegate  powers,  90  C 
163 

if  charter  requires  action  of  the  committee, 
signing  individually  and  separately  be- 
fore appointment  is   insufficient,   92  C  432 

Legislature  can  give  a  municipal  board  pow- 
er to  create  an  office  and  fill  it,  94  C  286 

office  created  by  Legislature  cannot  be 
abolished  by  a  municipal  board  even  if  it 
is  empowered  to  fill  the  office  and  remove 
for  cause  shown,  94  C  286 

an  office  which  a  municipal  board  can  create, 
it  can  abolish,  94  C  286 

powers  of  a  town  plan  commission  created 
bv  Legislature  considered  and  approved, 
95  C  357 

question  of  their  regulating  use  of  land ; 

building  lines,  location  of  buildings,  layout 
of  streets,  etc.,  considered,  95  C  357 
-an  exercise   of  the   police   power    rather 


other  bituminous  paving,"  held  complied 
with  where  board  advertised  for  bids  for 
asphalt  alone,  96  C  143 

where  water  board  is  charged  with  maintain- 
ing system,  under  by-laws  to  be  approved 
by  council,  it  may  appoint  superintendent 
with  power  to  hire  armed  guards,  without 
adopting  by-laws,  96  C  589 

town  school  committee,  in  order  to  bind  city, 
must  act  within  statutory  authority,  99  C 
686 

persons    dealing    with   officers    or   agents 

bound  to  know  authority  and  though  con- 
tract  in   apparent    scope    of   authority,    not 
binding  in  absence  of  estoppel,  99  C  686 
-committee    providing    for    transportation 


must  act  as  a  whole  and  act  of  member  not 
binding  and  anyone  dealing  with  him  bound 
to  know  limits  of  authority,  99  C  700 

General  Assembly  may  appoint  member  of 
municipal  board  or  authorize  board  to  ap- 
point its  own  successor,  100  C  407 

city  has  no  inherent  right  of  self-gov- 
ernment not  found  in  state  or  federal  Con- 
stitution, 100  C  407 

board  of  park  commissioners  may  delegate 
to  president  power  to  negotiate  purchase  of 
land  and  institute  condemnation  proceeding 
if  unsuccessful,   100  C  410 

purpose  of  provision  for  budget  by  board  cf 
city  in  advance,  101  C  681 

does  not  apply  to  expenditures  made  nec- 

essarv  bv  street  improvement  voted  by  coun- 
cil, 101  C  681 

agreement  by  assessors  to  reduce  assessment 
if  appeal  is  abandoned  not  enforceable,  102 
C  206 

assessors  have  no  power  to  compromise  pend- 
ing tax  litigation ;  nor  is  city  bound  by 
their  compromise  under  principle  of  ratifi- 
cation or  estoppel,  102  C  206 

board  of  water  commissioners  held  to  be  a 
branch  of  city  government,   102   C  218 

requirement  that  member  of  New  Haven 
finance  board  be  a  "resident  elector" ;  held 
to  require  actual  residence  in  city,  not  a 
mere  voting  domicil,  103  C  157 

records  of  hearings  before  boards  not  admis- 
sible to  affect  meaning  of  resolutions  of 
common  council,  107  C  312 

power  of  council  to  determine  type  of  fire 
engine  to  be  bought,  111  C  147 

functions  of  board  of  purchase  and  sup- 
plies, 111  C  147 

requirement  of  two  bids  before  purchase 


does  not  prevent  purchase  of  patented  arti- 
cle from  only  seller  of  it.  Ill  C  147 
-relation   between  board   and  its  purchas- 


than  that  of  eminent  domain,  95  C  357 
vote  directing  board  to  advertise  for  bids  for 

paving  "with  asphalt,  concrete,  bitulithic  or 
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ing  agent.   Ill   C   147 

function  of  board  of  appeals  created  by  zon- 
ing ordinance.  111   C  616 

board  of  finance  cannot  disable  town  or  offi- 
cers   from    performing    duties    imposed    by 


statute  or  vested  in  their  discretion  by  re- 
fusing   appropriation,    115    C    151 

board  of  education  contracted  with  plaintiff 
for  transportation  of  school  children ;  held 
town  liable  though  no  appropriation  made 
through  failure  of  board  of  finance  to  rec- 
ommend,  115  C   151 

statutes  relating  to  town  boards  of  finance 
examined  and  their  purpose  and  effect  stat- 
ed,  115  C  156 

history  of  rights  and  duties  of  board  of  water 
commissioners  of  Hartford  as  regards  fur- 
nishing water  in  West  Hartford,  115  C  522 

right  to  assess  for  laying  water  main,  115 

C  519 

time  within  which  lien  must  be  filed,  115 


C  519 

power    of    board    to    make    assessment 

against  property  in  West  Hartford  for  lay- 
ing water  mains,  when  property  owner  was 
not  one  of  those  applying  for  service,  115 
C  519 

board  of  street  commissioners  in  assessing 
benefits  and  damages  for  widening  street 
voted  that  technical  encroachments  of  trees 
and  walks  would  be  allowed  to  remain  and 
if  removed  in  future  an  award  would  be 
then  made ;  held 

that   as   charter   and   ordinances   did   not 

confer  on  board  right  to  limit  easement 
the  vote,  not  approved  by  common  council, 
was  ineffective,  116  C  341 

that   the   limitation   of  the  easement  was 


not   made   with  the  requisite  certainty,   116 
C  341 
-that    any    future    destruction    of    rights 


could  only  be  compensated  by  method  fixed 
in  charter,  116  C  341 
-and   there   was   error   in  not   considering 


trees   and   walks   as   elements   in   awarding 
damages,  116  C  341 

whether  power  to  limit  nature  of  easement 
taken  for  street  improvement  could  be  given 
board  of  street  commissioners  by  ordinance, 
quaere,   116  C  341 

power  of  traffic  authority  to  regulate  traffic, 
116  C  598,  117  C  550 

where  special  board  of  commissioners  is  cre- 
ated it  is  presumed  that  it  is  competent  for 
the  task  assigned,  119  C  155 

right  of  State  to  authorize  traffic  commission 
of  city  to  establish  taxi  stand  in  connection 
with  hotel  limiting  its  use  to  companies 
designated  by  hotel,  119  C  323 

removal  of  registrars  and  deputy  registrars 
for  any  violation  of  any  law  relating  to 
caucuses  and  primaries,  119  C  655 

liability  of  water  board  of  Hartford  under 
agreement  modifying  contract  for  construc- 
tion of  dam,  to  save  plaintiff  harmless  from 
loss  due  to  increased  costs  resulting  from 
war,  121  C  163 
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— where  Legislature  created  water  board  as 
agency  to  maintain  city's  water  supply,  in- 
cident to  that  duty  was  power  in  board, 
in  own  name,  to  make  necessary  contracts, 
121  C  173 

— agreement  was  that  of  board  and  vote 
by  common  council  ratifying  it  was  not 
vote  "ordering  a  public  work,"  requiring 
ratification  by  electors  of  city,  121   C  163 

— nor  was  ratification  by  common  council 
required  under  ordinance,  which  was  de- 
signed to  control  original  making  of  con- 
tracts by  board,  121  C  163 

— whether  S,  manager  with  general  author- 
ity, had  specific  authority  to  make  agree- 
ment, question  of  fact  not  law,   121   C  163 

— but  law  would  imply  assent  of  board  to 
agreement  if  it  knew  or  was  chargeable 
with  knowledge  that  plaintiff  was  induced 
to  continue  work  under  its  contract  by 
agreement  made  by  S,   121   C   163 

— under  rule  that  matters  coming  to  knowl- 
edge of  agent  acting  within  authority  are 
conclusively  presumed  to  be  reported  to 
principal,  board  was  chargeable  with  knowl- 
edge,   121    C    163 

— question    of    actual    knowledge    not    im- 


portant, 121  C  163 

— there  was  a  real  consideration  for  agree- 
ment, 121  C  163 
-fact  that  original  contract  was  in  writing 


and  under  seal  and  contained  provision  it 
could  not  be  modified  except  in  writing  nil 
sig.,  121  C  163 

— acceptance  by   plaintiff  of   final   payment 
did  not  release  his  claim  for  additional  war 
costs  when  neither  party  intended  it  to  have 
that  effect,  121   C  163 
-Statute  of  Frauds  did  not  prevent  proof 


of  oral  agreement  since  contract  which  it 
modified  had  been  fully  performed,  121  C 
C  163 

in  absence  of  legislative  restrictions,  com- 
mittee or  commission  can  take  valid  action 
at  meeting  at  which  all  members  have  prop- 
er notice  and  at  which  majority  are  pres- 
ent, 123  C  281 

where  it  is  required  that  particular  action 

can  be  taken  only  by  unanimous  vote,  it  is 
generally  sufficient  if  all  those  at  meeting 
duly  called,  constituting  quorum,  shall  vote 
in  favor,   123   C  281 

authority  in  mayor  of  city  of  New  Haven  to 
act  upon  applications  for  certificates  of  ap- 
proval of  location  of  gasoline  stations  and 
not  in  board  of  zoning  appeals,   123  C  311 

history  of  legislation  reviewed,  123  C  311 

where  relator  proceeded  under  charter  of 
Stamford  by  taking  appeal  from  building 
inspector  to  commissioner  of  service,  man- 
damus to  compel  former  to  issue  permit 
quashed,  where  no  improper  conduct  on 
part  of  latter  alleged,  123  C  383 

1457 


§  12  Municipal  Corporations 

taxpayers'  suit  for  reimbursement  from  board 
of  sewer  commissioners  for  sums  paid  from 
general  funds  of  town  for  interest  and  re- 
tirement of  sewer  bonds  and  to  build  lateral 
connections  with  system,  123  C  572  and  see 
Sewers 

sewer  commission  held  to  be  official  board  of 
town  and  not  a  sewer  district,   123   C  573 

powers  of  boards  of  education,  as  limited  by 
powers  of  boards  of  finance,  discussed,  127 
C  345 

respective  powers  where  estimates  of  for- 
mer pertain  to  purposes  not  within  statu- 
tory duties  or  discretion  vested  by  statute, 
and  the   reverse,   127  C  345 

estimates  of  board  of  education  should  be 

itemized  to   indicate   whether   proposed  ex- 
penditure falls  within  one  class  or  the  oth- 
er, 127  C  345 
-board  of  finance  or  town  cannot  impose 


conditions  on  way  money  appropriated  will 
be  spent  by  board  of  education  nor  prevent 
latter  from  making  transfers,  127  C  346 

town  board  of  education  is  agency  of  State  in 
charge  of  education  in  town,  127  C  349 

it  is  beyond  control  of  town  in  exercise 

of  those  powers  or  in  incurring  expense,  to 
be  paid  by  town,  necessitated  thereby,  ex- 
cept as  limitations  are  found  in  statutes,  127 
C  349 

janitor's  tenure  as  provisional  appointee  un- 
der civil  service  amendment  to  Bridgeport 
charter  did  not  ripen  into  permanent  ap- 
pointment by  fact  that  he  was  allowed  to 
hold  over  four  months,  128  C  35 

and  civil  service  commission  did  not  en- 
dow him  with  permanency  of  tenure  by 
hearing  his   appeal,   128   C  35 

full  hearing  before  civil  service  commission  of 
appeals  to  it  being  required  by  law,  no  con- 
stitutional requirement  for  hearing  de  novo 
in  appeal  to  Superior  Court ;  usual  rules 
de  appeals  from  administrative  board  ap- 
ply, 128  C  35 

§  13.  Ordinances  and  By-laws 
See  also  Zoning 

§  14.  In  General;  Enactment  and  Va- 
lidity 

enactment  of  a  general  law  suspends  the  pow- 
er given  to  municipalities  over  the  same 
subject  and  abrogates  any  by-law  previous- 
ly made,  23  C  128 

by-law  authorizing  pasturing  of  cattle  on 
highway  is  void,  28  C   164 

city  with  power  to  make  by-laws  de  nuisances, 
may  impose  penalty  on  owner  of  bawdy- 
house;  penalty  of  $50  not  excessive,  33  C 
91 

by-laws  forbidding  cutting  of  trees ;  town  li- 
able for  injury  from  fall  of  dead  limb,  34 
C  1 
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by-law,  under  general  authority  of  city  char- 
ter, closing  saloons  at  10:30  p.  m.,  valid,  36 
C  215 

by-laws  covering  same  ground  as  statute,  can- 
not subject  offender  to  double  penalty,  36 
C   215 

by-law  has  effect  so  far  as  ground  is  not 

covered  by  statute,  36  C  215 

ordinance  requiring  destruction  of  buildings 
within  fire  limits  after  notice,  is  reasonable, 
40  C  478 

equity  will  not  restrain  summary  abate- 
ment of  same,  though  erected  by  individual 
consent  of  majority  of  aldermen,  if  owner 
was  notified  that  board  as  such  might  re- 
fuse its  assent,  40  C  478 
-that   building  was  afterwards  made   sub- 


stantially fireproof,   of  no   avail,   40   C   478 

municipality   may,   by  ordinance,   fine  owners 
for  not  clearing  sidewalks,  48  C  525 

cannot  thereby  shift  its   responsibilty  for 

safety  of  travelers,  48  C  525" 
-nor   recover  of  owner,   damages   paid   to 


one  injured  on  such  walk,  48  C  525 

ordinance  having  protection  of  health  in  view, 
viz.,  preventing  of  boating  and  fishing  on  a 
reservoir  authorized  by  General  Assembly, 
is  a  valid  exercise  of  police  power,  55  C 
378 

statute  de  gaming,  etc.,  is  not  unconstitutional 
as  delegating  legislative  power,  60  C  97 

nor  because   it   contains  no   limitation   of 

penalty,  60  C  98 

if  such   limitation   is   found   in   the  ordi- 


nance itself  it  is  sufficient,  60  C  98 
under  a  charter  restriction  giving  Superior 
Court  power  to  repeal  by-laws  unreason- 
able or  contrary  to  state  law  or  United 
States  Constitution,  held  court  has  no 
power  to  amend  or  modify,  62  C  114 

a  by-law  which  burgesses  have  no  power 

under  charter  to  make,  is  contrary  to  laws 
of  this  State,  62  C  115 

charter  provision  for  regulation  de  fires  and 
"in  general  to  provide  adequate  protection 
against  fire,"  held  not  to  confer  power  to 
establish  fire  limits,  62   C   117 

nor  to  make  restrictions  on  erection  and 

repairing  of  wooden  structures,  62  C  117 
-such  restrictions  are  an  invasion  of  pri- 


vate  rights  and   strictly   limited,  62   C   118 

customary  for  Legislature  to  set  some  limits 
to  the  exercise  of  such  power,  62  C  119 

an  office  created  by  ordinance  can  be  abolished 
by  ordinance,  63  C  196 

the  fact  that  the  General  Statutes  im- 
pose certain  duties  on  chiefs  of  police  does 
not  make  it  incumbent  on  a  city  to  main- 
tain such  an  office,  63  C  196 

prohibition  in  by-law  against  making  or  open- 
ing excavation  in  street  is  penal ;  limitation 
of  time  for  action,  64  C  426 

[Conn  Dig] 


delegation  of  power  to  license;  fee  must  be 

reasonable ;    duration    must    be    determined, 

67  C  29 
ordinance   as   to   interest   on   assessment    lien 

invalid  where  city  has  no  power  to  provide 

for   interest,   67   C   162 
ordinance  as  to  fenders  repealed  by  general 

law  covering  same  ground,  67  C  216 
appointment  of  police  captain  held  not  "vote, 

resolution,   order  or   ordinance,"   68   C   521 
as  to  power  of  city  to  declare,  by  ordinance, 

that  to  be  a  nuisance  which  is  not  one  in 

fact,  quaere,  69   C  371 

ordinance  requiring  awnings  to  be  on  "suit- 
able" frames  held  too  uncertain,  69  C  371 

by-laws  must  be  reasonable,  lawful,  certain, 
74  C  57,  78  C  89,  80  C  478,  84  C  530 

ordinance  as  to  repair  of  sidewalks  held  un- 
certain and  unreasonable,  74  C  57 

validity  of  ordinance  as  to  signs  over  streets, 
78  C  86 

valid  ordinance  has  the  force  of  a  statute,  79 
C  38,  80  C  480 

limitations  on  power  to  pass  by-laws,  80  C 
478 

ordinance  as  to  licensing  fruit  dealer  valid, 
80  C  478 

question  whether  a  license  ordinance  is  for 
revenue  or  regulation  is  important,  81  C 
534 

ordinances  ordering  sidewalks  and  curbs  at 
owner's  expense  are  a  reasonable  exercise 
of  police  power ;  applies  to  cemeteries,  83  C 
204 

later  ordinance  or  statute  to  repeal  an  earlier 
one  must  cover  the  whole  subject  matter 
and  must  plainly  show  it  was  intended  as  a 
substitute  for  the  old,  88  C  528 

repeal  by   implication  not  favored,  88   C 

528 

ordinance  requiring  sale  of  milk  in  bottles 
tightly  sealed  not  inconsistent  with  act 
fixing  quality  and  regulating  sale,  91  C 
67 

repeal  of  charter  provision  by  a  subsequent 
general  law,  91  C  234 

restriction  of  power  to  make  ordinances 

as  to  operation  of  motor  vehicles,  91  C  234 

if  payments,  under  a  licensing  ordinance,  are 
disproportionate  to  the  expense,  the  con- 
clusion is  that  it  is  for  revenue  and  not 
regulation;    void   as   in   excess    of   powers, 

94  C  269 

essence  and  legal  effect  of  ordinance  rather 
than  its  form,  controlling,  94  C  269 

ordinances  restricting  buildings  are  in  exer- 
cise  of   police   power;   must  be  reasonable, 

95  C  317 

may  not  leave  issuance  of  permit  to  ar- 
bitrary rule  and  will  of  an  official,  95  C 
317 
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ordinance  giving  chief  of  police  unlimited  dis- 
cretion to  license  speeches  in  public  places 
held  unconstitutional,  96  C  190 

city  ordinance  regulating  number  of  opera- 
tives on  street  cars,  held  to  invade  exclu- 
sive function  of  public  utilities  commission, 
103  C  197 

general  statutory  power  to  make  ordinances 
does  not  include  power  to  provide  compen- 
sation for  town  officers,  103  C  418 

ordinances  authorized  by  Home  Rule  Act 
must  be  passed  in  exact  accordance  with 
procedure  prescribed,  103  C  424 

possession  of  permit,  commencement  of  work, 
contracts  with  third  parties,  not  such  vest- 
ed rights  that  invasion  by  enactment  of  gen- 
eral application  within  police  power  is  un- 
constitutional,  110  C  130 

ordinance  providing  that  goods  may  be  of- 
fered for  sale  in  public  market  only  by  pro- 
ducers who  have  grown  them,  constitu- 
tional, 110  C  291 

not  discriminatory  and  classification  rea- 
sonable, 110  C  291 
-not  void  for  uncertainty,  110  C  291 


ordinance  will  not  be  held  discriminating  un- 
less clearly  so,  110  C  291 

burden  to  show  this  is  on  person  attack- 
ing it,  110  C  291 

building  lines  may  be  established  in  exercise 
of  police  power  without  compensation,  111 
C  27 

when  ordinance  establishing  them  deemed 

valid,  111   C  27 

ordinance  prohibiting  construction  of  house 
within  fifty  feet  of  street  without  permit 
where  no  building  line  held  not  unconsti- 
tutional,  111   C  27 

no  finding  that  permit  was  left  to  un- 
limited discretion  of  official,  111  C  27 

every  intendment  will  be  made  in  favor  of 
constitutionality  of  ordinance,  111  C  27 

power  of  municipality  to  pass  ordinance  de- 
pendent upon  whether  it  conflicts  with  stat- 
ute on  same  subject  matter,  111   C  433 

exception  where  express  grant  of  power 

or  matter  is  of  purely  local  concern,  111  C 
433 
-general    law    governing    subject    matter 


makes  void  previous  ordinance  and  subse- 
quent ordinance  is  also  void,  111   C  433 

ordinance  prohibiting  sale  of  milk  except  from 
tuberculin-tested  cattle  or  pasteurized  held 
beyond  power  of  city,  111  C  433 

in  conflict  with  statutes  authorizing  sale 

of  raw  milk,  111  C  433 

local  ordinances  consistent  with  Tenement 
House  Act  not  affected  by  it,   111    C  450 

purpose  of  charter  provision  requiring  pub- 
lication of  ordinances  is  to  inform  public 
of  laws  which  govern  them,  113  C  777 

requirement  for  publication  of  ordinance  not 
met  by  notice  referring  to  previous   publi- 
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cation  of  proposed  ordinance  and  then  stat- 
ing certain  changes  made  in  it,   113  C  777 

building  restrictions  in  building  code  which 
apply  reasonably  and  fairly  to  all  may  be 
imposed  under  the  police  power,  115  C 
406 

provision  in  building  code  for  variation  of 
terms  in  case  of  practical  difficulties,  con- 
sidered,   115    C   406 

held  that  mandamus  will  not  issue  to  com- 
pel building  commission  to  issue  permit  on 
ground  that  practical  difficulties  exist,  115  C 
406 

Legislature  has  power  to  make  effective  in 
West  Hartford  provisions  of  charter  and 
ordinances  of  Hartford  de  laying  water 
mains  and  making  assessments,  115  C  519 

special  law  covering  same  field  as  does  or- 
dinance concerning  filing  of  certificate  of 
lien  supersedes  latter,   115   C  519 

State  places  upon  municipality  burden  of  keep- 
ing highways  in  reasonably  safe  condition 
for  public  travel,  116  C  307 

this  duty  cannot  he  imposed  on  prop- 
erty owner  by  contract  or  ordinance,  116 
C  307 

vote  by  board  of  aldermen  accepting  report 
of  assessing  authorities  fixing  benefits 
"pending  bond  issue  for  same" ;  held  not 
to  express  intent  that  city  should  ultimately 
pay  for  improvement  from  its  general  funds, 
117  C  25 

grant  of  power  to  enact  ordinances  ordinar- 
ily implies  power  to  repeal  them,  118  C  6 

original  charter  provided  that  by-laws  must 
be  approved  at  borough  meeting  and  adver- 
tised in  newspaper ;  held  not  repealed  by 
amendment  that  by-laws  be  posted  on  sign- 
post, 118  C  199 

provision  of  charter  requiring  "legislative 
acts"  to  take  form  of  ordinances  does  not 
include  authorization  of  construction  of  co- 
administration building,  which  might  be  by 
resolution,  121  C  447 

approval  by  mayor  essential  to  give  validity 
to  ordinance  or  resolution  when  charter 
so  requires,  121   C  451 

shifting  liability  for  fall  caused  by  ice  or 
snow  on  sidewalk  from  city  to  abutting 
owner,  123  C  446  and  see  Highways 

one  whose  property  rights  are  affected  by 
ordinance  which  he  claims  void  may  bring 
appropriate  action  against  municipality 
without  joining  all  others  whose  rights 
may  be  affected,  123  C  470 

municipality     as     representing     property 

owners  within  its  boundaries,   123  C  470 

ordinance  that  no  through  trucks  should  use 
road  which  police  commission  should  forbid 
and  order  based  thereon,  invalid,  125  C 
501 
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by-laws  of  towns,  to  receive  reasonable  con- 
struction, 26  C  406 

changing  location  of  building  is  not  an  "erec- 
tion"  within   ordinance,  27   C   3o2 

no  formal  vote  of  street  commissioners  nec- 
essary to  empower  clerk  to  file  certificate 
of  lien  for  benefits  under  ordinance,  48  C 
572 

violation  of  ordinance  de  leaving  vehicles  or 
animals  near  crosswalk,  held  a  misdemean- 
or, 57  C  286 

criminal    prosecution    will    lie    for    such 

violation.  57  C  286 
-penalty  not  a  compensation  to  city,  57  C 


289 

defendant  held  not  to  have  erected  "an  addi- 
tion" within  an  ordinance  against  wooden 
buildings  or  additions,  but  rather  to  have 
repaired  original  structure,  60  C  85 

whether    structure    is    "an-   addition."    is 

a  question  of  law  on  the  facts,  60  C  85 

restrictions  on  building  or  repairing  wooden 
structures  in  a  city  are  invasions  of  pri- 
vate rights  and  are  to  be  strictly  confined 
to  their  literal  import,  62  C  112 

ordinance  requiring  advertising  for  bids  be- 
fore awarding  contract,  construed,  65  C 
334 
as  to  advertising  city  contracts,  65  C  335 
power  to  regulate  authorizes  license ;  license 
to  remove  garbage  does  not  create  monop- 
oly ;  ordinance  de,  penal,  to  be  strictly 
construed;    "refuse    matter,"   68    C    101 

statute  as  to  regulation  of  speed  of  street 
car  by  municipality  construed,  68  C  475 

ordinance  as  to  licensing  milk  dealers  con- 
strued, 72  C  604 

ordinance  requiring  abutting  owners  to  clear 
sidewalks  of  snow  construed,  76  C  97 

ordinance  as  to  leaving  horses  unfastened  in 
streets  construed,  76  C  201 

construction  of  ordinance  not  affected  by 
discussion  at  time  of  passage,  78  C  156 

ordinance  requiring  "good  and  sufficient" 
stairway  or  other  ways  of  egress  does  not 
require  fireproofing  of  halls,  82  C  252 

statutory  requirements  as  to  construction  of 
tenement  house  impose  duty  on  owner,  not 
contractor,  82  C  255 

violation  of  a  city  ordinance  must  be  the 
proximate  cause  of  the  injurv  to  bar  re- 
covery, 82  C  258,  84  C  2 

penal  ordinance  is  strictly  construed;  requir- 
ing street  cars  to  reduce  speed  at  street  in- 
tersection, 82  C  539 

an  ordinance  providing  that  when  a  street  is 
widened  building  lines  are  to  be  established, 
does  not  apply  to  improvements  already 
made;  ordinances  ordinarily  are  prospec- 
tive, 84  C  122 


simply  meeting  and  stopping  to  talk  with  a 
friend  does  not  violate  ordinance  concern- 
ing assembling,  84  C   164 

a  charter  provision  and  an  ordinance  reg- 
ulating trees  held  to  provide  for  their 
planting  and  removal,  not  for  their  care, 
which  is  in  the  tree  warden,  85  C  129 

where  an  ordinance  provides  a  lien  for  lay- 
ing a  gutter,  there  can  be  no  such  lien  until 
proprietors  have  failed  to  lay  the  gutter, 
and  the  work  has  been  done  by  the  city 
and  cost  ascertained,  85  C  647 

the  rule  appears  to  be  different  in  cases 

of  assessments  for  benefits  in  connection 
with  public  works,  85  C  647 

providing  that  theatre  owner  must  have  fire- 
man or  policeman  in  attendance  at  every 
performance  and  prescribing  duties,  87  C 
413 

city  charter  to  be  construed  reasonably  to 
promote  its  ultimate  purpose,  95  C  648,  97 
C  497 

ordinance  requiring  all  portions  of  public 
buildings  having  outlets  to  be  lighted  re- 
quires this  as  regards  any  portion  which 
a  reasonable  man  would  assume  to  be  used 
in  connection  with  main  auditorium,  103  C 
521 

avails  of  bond  issue,  when  appropriated  by 
ordinance  for  specific  purpose,  can  be  di- 
verted to  no  other,  103  C  565 

construction  of  ordinance  in  which  same 
word  is  used  in  differing  senses,  104  C 
632 

meaning  of  "structure"  in  New  Haven  build- 
ing code,  held  to  apply  'to  structures  at- 
tached to  buildings,   104  C  632 

requiring  permit  from  building  inspector  for 
erection  of  structures  and  buildings,  104  C 
632 

ordinances  to  be  construed  to  effect  charter 
purposes,  104  C  632 

ordinance  forbidding  erection  of  projection 
over  building  line  not  applicable  to  projec- 
tions existing  before  line  was  established, 
111  C  237 

ordinance  regulating  construction  of  bay  win- 
dows in  relation  to  the  wall  had  no  ref- 
erence to  street  or  building  lines,  111  C 
237 

charter  prohibition  against  abolishing  any 
"existing"  office  held  to  include  one  cre- 
ated by  ordinance,  111   C  667 

city    cannot    create    office    unless    charter 

authorizes  it,   111   C  673 

injunction  to  prevent  violation  of  building 
ordinance  when  special  injury  would  re- 
sult; need  not  be  nuisance  per  se,  113  C 
684 

injunction  lies  for  violation  of  ordinance 
where  no  penalty  is  prescribed,  117  C  247 
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but  only  in  case  of  public  nuisance  and 

the  like  where  public  is  subjected  to  sub- 
stantial injury,  117  C  247 

will  not  be  granted  for  technical  vio- 
lation of  ordinance,  117  C  247 

agreement  by  water  board  to  save  plaintiff 
harmless  from  loss  under  contract  to  build 
dam,  not  within  purview  of  ordinance  re- 
quiring contracts  by  board  for  construc- 
tion to  be  ratified  by  common  council,  121 
C  163 

violation  of  valid  municipal  ordinance  is  neg- 
ligence per  se,  122  C  239 

general  rule  in  construing  statutes  and  ordi- 
nances imposing  on  property  owners  duty 
of  municipality,  that  breach  thereof  reme- 
dial only  by  municipality  by  enforcement 
of  penalty  and  that  no  right  of  action  is 
in  individual   specially   injured,   123   C   446 

charter  provision  empowering  council  to 
make  ordinances  "concerning  nuisances  of 
all  kinds,"  covers  junk  yards,  125  C  478 

ordinance  restricting  "bonfires"  does  not  in- 
clude fires  kindled  in  barrels  for  purpose 
of  burning  refuse,  125  C  537 

on  facts,  board  of  police  commissioners  held 
to  have  continued  suspension  of  policeman 
within  meaning  of  ordinance  providing  for 
deprivation  of  pay  in  such  case,  128  C  461 

wire  netting  placed  by  abutting  owner  to 
protect  new  grass  sown  by  him  on  strip 
of  lawn  between  sidewalk  and  curb  not 
within  ordinance  forbidding  placing  ob- 
structions in  street,  129  C  151 

§  16.  Particular  Charters  and  Special  Acts 

Ansonia 

liability  for  change  of  grade,  66  C  413 

city  succeeding  to  liability  of  town,  68  C  72 

right   and   method   of   laying  out  new   street, 

69  C  560 
power    of   corporation    counsel    to    determine 
whether  city  would  defend  action ;  of  may- 
or as  to  additional  counsel,  81  C  229 

Ansonia  does  not  have  delegated  power  to 
fix  water  rates,  101  C  151 

State  may  modify  rates  fixed  by  con- 
tract between  Ansonia  and  Ansonia  Water 
Company,  101   C  151 

Bridgeport 

power  of  common  council  to  remove  nuisance, 
19  C  142 

power  of  common  council  to  make  ad  interim 

police   appointments,   40   C   299 
Section  33  of  charter,  de  special  committee  on 

layout,  construed,  52  C  41 
illegal  contract  of  city  for  the  exclusive  use 

of  its  streets  may  be  ratified  and  confirmed 

by  Legislature,  55  C  1 
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a'.::.: ugh  such  ratification  is  by  a  charter 

to  assignee  of  original  contractor  with  citv. 
55   C  1 

State    is    concluded   from   impairment   of 

such  contract,  55  C  1 

under  §§  36,  39  of  charter,  de  ass  esan ents  of 
benefits  and  damage  -  ~.ent  by  com- 

mittee appointed  by  mayor,  but  adopted  by 
common  council,  held  legal,  55  C  124 

facts  held  not  to  constitute  a  legal  layout  of 
harbor  lines  under  charter.  60  C  271 

assessment    of   benefits    de    harbor    lir 

held  invalid,  60  C  :~; 

charter  provision  de  appointment  of  police- 
men bv  police  commissioners,  construed,  60 
C  SZ1 

refusal  of  two  of  four  commissioners  to 

•  ::e.  authorizes  mayor  to  declare  the  vote 
passed  bv  affirmative  vote  of  other  two.  60 
C  521 

it  being  the  duty  of  board  to  appoint,  it 

-was  the  dun-  of  all  to  vote.  60  C  521 

si'.ence  of  nonvoting  members  held  ac: 

Tnce  and  concurrence,  60  C  521 

their  previous  declaration  and  subsequent 

protest  availed  nothing.  60  C  521 

charter  requires  "concurrence  of  three"  police 
commissioners  to  transact  business.  60  C 
521 

mayor  by   declaring   resolution   receiving 

two  votes  carried  gives  this  necessary  con- 
currence of  three,  60  C   521 

cry    limits   made    coextensive    with    those    of 

D,  and  board  of  relief  made  a  city  board : 

held  that  a  taxpayer  could  still  appeal  from 

action   of   such  board  under   statute.   62   C 

--: 

C:r.;c'.:dation  Act  of  1889,  reviewed  and 

construed.  62  C  441 

police  c:rr. rr.if^ioner  appointed  to  fill  vacan- 
cy holds  only  for  the  residue  of  the  term 
of  his  predecessor,  63   C  176 

action  of  police  board  in  removing  chief 

of  police,  accomplished  only  by  the  vote  of 
such  appointee  after  the  term  had  expired. 
held  a  ?uch  appointee  con- 

tinued a  cc-  ner  de  facto.  63  C  176 

-finding        trial  court,  that  such  appointee 


was  not  a  de  facto  commission:  con- 

clusive, 63  C  176 

want  of  notice  to  rightful  commissioners 

held  fatal  to  validitv  of  board's  action.  63 
C  176 
registration  of  voter;  tings     com- 

pensation of  I  64  C  159 

power  of  police  commission  to  remove  officer. 

64  C  :  17 
power  to  license  milk  dealers.  67  C  541 
power  to  regulate  collection  of  garbage:  ordi- 
nance construed,  and  applied.  68  C  101 
proceedings  in  layout  of  highway.  68  C  401 
liability  for  default  •;  :rT.  70  C   149 

election  of  street  commissioner.  71  C  540 
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notice  of  public  improvement  75  C  417 

removal  of  director  of  public  works  bv  may- 
or. 75  C  704 

appointment  of  officers  by  council  by  ballot, 
'     C  636 

limitation  of  right  to  contract  to  amount  ap- 
propriated each  year;  power  to  make  con- 
tract extending  over  several  vears,  79  C 
229 

assessing  benefits  for  change  in  highwav,  81 
C  76 

board  of  apportionment  and  taxation;  in- 
creasing pav  of  policemen  during  term  of 
office.  81  C  660 

assessment;  repavement:  power  to  assc- 
half  cost,  84  C  383 

consolidation  act  construed  in  re  taxation.  SS 
C  480 

right  of  fireman,  incapacitated  while  on  duty, 
to  receive  pay.  88  C  528 

liability  to  pay  damages  where  property  ad- 
joining new  highwav  is  injured  but  not 
taken,  90  C  -    : 

assessment  proceedings:  requirement  of  lay- 
out of  street  by  committee  of  council :  re- 
quirement of  fifing  notice  before  making 
£s;es5ment  92  C  431 

city  cannot  take  land  on  perfunctory  sign- 
ing of  engineer's  report  by  individuals  be- 
fore they  are  appointed  as  a  committee  to 
do  so  without  giving  proper  notice.  92  C 
432 

no  appeal  from  Citv-  Court  to  Common  Pleas 
Ccurt  under  charter  amendment  of  191" 
C  568 

"superintendent  of  bridges"  appointed  under 
ordinance  held  not  to  be  a  public  officer  so 
2.5  to  be  excluded  from  Workmen's  Com- 
pensation Act,  96  C  555 

provision  that  "there  shall  be  no  appropriation 
of  property"   until  damages   deposited  with 
:reasurer:  held  appropriation  meant  ac- 
tual   phvsical   taking,   not   mere   legal    tak- 
ing.  101   C  669 

provision  requiring  time  for  opening  of  im- 
provement to  be  fixed:  held  time  could  not 
be  fixed  pending  appeal  from  assessment 
of  benefits.  101  C  669 

provision  that  benefits   assessed  be   "immedi- 
ately due  and  payable"  construed,  particu- 
y  in  view  of  right  of  appeal.  101  C  669 

legal    taking    and    physical    appropriation 

of  property  distinguished,  101  C  669 
-property  is  taken   when   report  of  board 


of  appraisal  has  been  accepted  by  counsel 
and  thirty  days  have  elapsed  without  appeal 
or  any  appeal  has  been  determined  without 
order  of  reassessment  or  setting  aside  re- 
port 101  C  669 
-legal  title  vests  when  price  is  paid.  101  C 


669 


— property    cannot    be    physically    occupied 
till  price  is  paid  or  deposited  but  failure  to 
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do  this  does  not  prevent  effective  condemna- 
tion proceeding,   101   C  669 
— assessment  when   perfected  is  as  binding 
on  city  as  a  judgment,  101  C  669 
-one  may  appeal  from  assessment  of  bene- 


do    away    with    provision    that    retirement 
should  depend  on  opinion  of  board,   119  C 
155 
-letter  by  clerk  of  boards  to  city  officials 


fits  as  well  as  appraisal  of  damages,  101  C 
669 
-time  for  opening  for  public  use  cannot  be 


determined  while  appeal  is  pending,  101  C 
669 

function  of  board  of  apportionment  and  tax- 
ation as  regards  expenditures  for  street  im- 
provements, 101  C  679 

reduction  in  assessment  by  tax  commission- 
er after  board  of  relief  had  passed  on  ap- 
peal held  unauthorized  and  void,  102  C  206 

special  policeman  to  keep  order  in  theatre  as 
employee  of  city  within  Workmen's  Com- 
pensation Act,  102  C  337 

though  owner  furnishes  funds  for  salary, 

102  C  337 

recovery  by  taxpayer  of  taxes  illegally  paid 
levied  on  property  in  wrong  taxing  district, 

103  C  250 

procedure     in     assessing     and     collecting 

taxes.  103  C  252 

authority  to  issue  bonds  for  paving  streets 
construed  to  require  permanent  paving  of 
specified  kind  on  all  streets  where  money 
used,  103  C  565 

statute  reorganized  entire  tax  system  of 
Bridgeport  and  fixed  salaries  of  officials ; 
held  to  repeal  by  implication  any  power 
previously  possessed  by  city  to  change  sala- 
ries of  those  officials,  104  C  238 

statute  forbidding  common  council  to  reduce 
salaries  held  to  apply  to  offices  subsequent- 
ly created,  104  C  238 

provision  that  common  council  shall  not  abol- 
ish "existing  office"  held  applicable  to  as- 
sistant director  of  public  works.  111  C  667 

prohibition  not  limited  to   offices  created 

by  General  Assembly,  111  C  667 
-council  under  charter  had  power  to  cre- 


ate that  office,  111  C  667 

charter  provided  police  and  fire  commissioners 
could  retire  anyone  who  in  their  opinion 
became  permanently  disabled  with  pension, 
119  C  155 

boards     could     reasonably    have     formed 

opinion  necessary  for  retirement  of  plain- 
tiffs, 119  C  155 

though  nowhere  in  minutes  was  there  re- 


corded expression  of  board's  opinion,   held 
trial     court     justified     in     conclusion     that 
plaintiffs  were  retired  by  board  for  perma- 
nent disability,  119  C  155 
-only  burden  on  plaintiffs  to  show  retire- 


ment within  charter  provision,  not  to  prove 
that  such  a  cause  actually  existed,  119  C 
155 

■ and  by  1927  amendment  increasing  amount 

of   pension,    Legislature   did   not   intend   to 


advising  them  that  boards  had  retired 
plaintiffs  admissible  as  communication  by 
clerk  within  scope  of  authority,  119  C   155 

retirement  of  firemen  by  board  of  fire  com- 
missioners,  122  C  650 

under  charter  no  provision  is  made  for  ap- 
peal to  board  of  zoning  appeals  from  refus- 
al of  board  of  building  commissioners  to 
issue  permit  and  no  such  issue  could  be 
presented  on  appeal,   123   C  468 

validity  of  appointments  of  defendant  teachers 
to  position  of  principals  of  elementary 
schools  in  Bridgeport  by  board  of  educa- 
tion without  competitive  examination,  125 
C   16 

amendment    to    charter    setting    up    civil 

service  system  construed  to  exempt,   with- 
out limitation,  candidates  for  such  positions 
from  examination,  125  C  16 
-defendants  were  "appointed"  within  mean- 


ing of  exception  rather  than  "promoted," 
125  C  16 

provision  in  §  87  of  charter  that  decision  of 
judge  hearing  an  appeal  shall  be  final  is  not 
applicable  under  §  21  of  civil  service  law, 
though  latter  provides  for  appeal  "in  man- 
ner prescribed"  by  §  87,  125  C  345 

quaere  as  to  constitutionality  of  §  87  as  im- 
posing administrative  duties  on  judge,  125 
C346 

pension  for  widow  of  member  of  police  de- 
partment, limited  to  surviving  spouse  who 
shall  have  been  "living  with  him  at  the 
time  of  his  death" ;  held  widow  who  had 
been  living  apart  from  husband  because  of 
his  mistreatment  of  her  not  entitled  to  pen- 
sion, 126  C  654 

appeals  from  civil  service  commission,  128  C 
35 

assistant  tax  collector  of  Bridgeport  not  an 
executive  office  or  position  within  provision 
of  Civil  Service  Act  placing  in  unclassified 
service  "all  executive  offices  or  positions," 
128  C  585 

Bristol 

condemnation  of  waterworks,  85  C  663 

Colchester 

original  charter  provided  that  by-laws  must  be 
approved  at  borough  meeting  and  advertised 
in  newspaper ;  held  not  repealed  by  amend- 
ment that  by-laws  be  posted  on  signpost, 
118  C  199 

Danbury 

power  given  to  selectmen  of  towns  to  offer 
rewards  for  detection  of  criminals  held  not 
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granted  by  charter  to  common  council,  65 
C  300 

liability  for  fall  of  limb  of  tree  in  street,  85 
C  128 

costs  in  City  Court,  91  C  657 

under  provision  of  charter  that  ordinance  shall 
be  published  twice,  entire  ordinance  must 
be  printed,  113  C  776 

requirement  for  publication  of  ordinance  not 
met  by  notice  referring  to  previous  publi- 
cation of  proposed  ordinance  and  then  stat- 
ing certain  changes  made  in  it,  113  C  776 

Derby 

removal  of  officer  by  police  commissioners ; 
appeal,  78  C  666 

charter  held  to  authorize  city  attorney  to  ex- 
ercise statutory  power  of  state's  attorney  to 
employ  private   detectives,   104  C   1 

Fenwick 
power  to  regulate  buildings,  95  C  317 

Groton  Long  Point 
fire  marshal  or  other  official  of  Groton  Long 
Point  Association  has  no  statutory  author- 
ity to  start  a  fire  in  the  open  and  defense 
of  governmental  immunity  not  available 
when  fire  spread  to  plaintiff's  cottage,  119 
C  599 

Hartford 

common  council  not  empowered,  under  law  de 
sidewalks,  to  order  railing  to  be  erected, 
5  C  195 

as  to  liability  of,  for  damages,  in  delaying 
final  action  de  taking  land  for  new  street, 
48  C89 

cannot  assess  property  of  State  for  sewer  ben- 
efits ;  provision  in  charter  held  not  to  in- 
clude such  power.  50  C  89 

office  of  common  councilman  is  one  without 
salary,  54  C  443 

constitutional   prohibition   de   payment   of 

extra  compensation  applies  to  such  officer, 
54  C  443 

pecuniary  jurisdiction  of  City  Court  is  not  lim- 
ited in  either  direction,  63  C  446 

powers  of  board  of  street  commissioners ; 
contract  for  lighting  streets,  65  C  324 

board  of  water  commissioners  hold  property 
as  a  public  municipal  corporation,  68  C  323 

agencies  for  ascertaining  and  repairing  de- 
fects in  streets ;  police,  70  C  121 

change  in  nature  of  street  improvement  after 
notice,  74  C  27 

right  to  devote  part  of  park  to  use  for  cap- 
itol,  76  C  599 

liability  for  obstruction  to  sewer.  80  C  663 
charter  power  to  assess  land  "belonging  to" 
State ;    assessment    does    not    have    priority 
over   school  fund   mortgage :   nor   does   lien 
for  removing  ice  and  snow,  81  C  9 
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assessment  proceedings ;  advertising  ordi- 
nance ;  lien ;  interest,  84  C  121 

power  of  committee,  who  has  found  cause  to 
alter  benefits  and  damages,  to  change  as- 
sessments of  others  than  appellants,  84  C 
234 

City  Court ;  appeal  to  Superior  Court ;  bond, 

84  C  458 

exemption    of    land    in    Bloomfield    held    for 

waterworks   when,  84  C   522 
City  Court ;  writ  of  error  in  summary  process, 

85  C  375 

lien  for  constructing  gutter  arises  when,  85  C 

648 
appeal   from    City    Court   to    Superior    Court 

taken  when,  86  C  425 
construction    of     compensating    reservoir     in 

Farmington,  87  C  193 

board  of  water  commissioners  is  agency  or 
department  of  city,  87  C  195 

associate  judge  of  City  Court  succeeds  judge 
when,  87  C  537 

provision  in  charter  fixing  term  until  suc- 

cesssor  is  qualified  is  unconstitutional,  87  C 
543 

no  improvement  costing  more  than  $10,000  can 
be  ordered  without  vote  of  a  city  meeting; 
power  of  city  council  in  re  sewers ;  right  to 
abandon  before  final  vote;  no  specific  ap- 
propriation need  be  -made  till  after  assess- 
ments completed,  88  C  565 

assessment  proceedings ;  validity  of  action  of 
city  in  laving  assessment  not  open  on  ap- 
peal, 92  C'l93 

injunction  does  not  lie  to  restrain  collection 
of  assessments  for  street  improvements,  94 
C  510 

alderman  holds  a  "city  office"  and  council  may 
fill  vacancy,  95  C  414 

assessment  proceedings  as  matters  of  public 
record,  95  C  470 

effect  of  charter  provision  that  no  vote  for  a 
public  work  or  improvement  requiring  an 
expenditure  of  more  than  $25,000  shall  be 
obligatory  unless  approved  by  voters,  96  C 
142,  517 

paving  street  with  asphalt  or  other  perma- 
nent paving  is  a  public  work,  96  C  142 

nature  of  board  of  street  commissioners, 


96  C  143,  512 

— meaning  of  requirement  that  its  votes  for 
public  improvements  be  approved  by  coun- 
cil. 96  C  143 
-its  discretion  as  to  choice  of  paving  ma- 


terial, 96  C  143 

if  assessment  against  land  of  city  reduces  cost 
to  less  than  $25,000,  referendum  not  neces- 
sary, 96  C  511 

right  to  levy  assessments  on  public  prop- 
erty. 96  C  522 
-effect  of  appeal  in  assessment  proceedings, 


96  C  527 


Hartford  water  board  is  only  a  branch  of  city 
government,  and  is  bound  by  general  char- 
ter provisions,  102  C  218 

must  submit  proposed  contracts  in  excess 

of  $25,000  to  city  vote,  102  C  218 

must    secure   council's    ratification   of   all 


contracts  for  labor  and  materials,  102  C  218 

whether  architect's  fee  is  part  of  contract  for 
building  in  ascertaining  whether  contract  is 
in  excess  of  $25,000,  102  C  218 

warrant  for  arrest  signed  by  judge  in  blank 
and  filled  in  later  by  prosecutor  is  invalid, 
105  C  179 

proceedings  to  determine  benefits  and  damages 
separate  and  distinct,  109  C  212 

where  charter  provides  that  appeal  from  ap- 
praisal of  damages  must  be  from  assess- 
ment of  benefits  also,  held  burden  of  appel- 
lant sustained  where  final  assessment  in  its 
entirety  is  shown  wrong,  109  C  212 

history  of  rights  and  duties  of  board  of  water 
commissioners  of  Hartford  de  furnishing 
water  supply  in  West  Hartford  reviewed, 
115  C  519 

Legislature  has  power  to  make  effective  in 
West  Hartford  provisions  of  charter  and 
ordinances  of  Hartford  de  laying  of  water 
mains  and  making  assessments,  115  C  519 

ordinances  requiring  certificate  of  lien  for  as- 
sessment to  be  filed  within  three  months  re- 
pealed by  charter  provision  requiring  it  to 
be  filed  within  one  year,  115  C  519 

charter  does  not  give  board  of  street  commis- 
sioners power  to  limit  nature  of  easement 
taken  for  street  improvement,  116  C  341 

and  whether  power  could  be  given  by  or- 
dinance, quaere,  116  C  341 

provision  of  charter  that  all  appeals  from  one 
assessment  and  appraisal  in  public  improve- 
ment shall  be  tried  as  one  case,  makes  rele- 
vant evidence  offered  upon  any  appeal  prop- 
er for  consideration  in  other  appeals,  117  C 
75 

nothing  in  charter  of  Hartford  which  makes 
inapplicable  conclusion  in  Bishop  v.  Meri- 
den  (114  C  483)  that  judgment  on  appeal 
from  appraisal  or  assessment  should  not 
award  money  damages  and  court  should 
not  fix  amount  of  interest,  117  C  87 

implied   in   charter   that   judge   can   issue 

execution    for    costs;    hence    judgment    for 
money    damages    would    be    unenforceable, 
117  C  87 
-moreover,   in   appeal   from  assessment  of 


benefits  only,  judge  would  not  be  in  posi- 
tion to  offset   benefits   against   damages  as 
provided  in  charter,  117  C  88 
-and  in  appeal  involving  both  damages  and 


benefits,  he  could  not  pre-empt  right  of  city, 
given    by    charter,    to    determine    whether 
there  should  be  an  offset  or  not.  117  C  88 
function  of  court  on  appeal  from  decision  of 
zoning  board  of  appeals  stated,  117  C  527 
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where  issue  was   as  to  proper  denial   of 

application  for  variation  from  permissible 
use,  issue  whether  use  proposed  constituted 
continuation  of  permissible  change  in  non- 
conforming use  not  presented,  117  C  527 

consolidation  of  school  districts  in  Hartford; 
Special  Act  of  1929,  120  C  348 

agreement  by  water  board  to  save  plaintiff 
harmless  from  loss  under  contract  to  build 
dam  was  that  of  board;  vote  of  council 
ratifying  it  was  not  vote  "ordering  a  public 
work,"  requiring  ratification  by  electors, 
121  C  163 

charter  provision  that  no  vote  of  common 
council  ordering  public  improvement  "which 
shall  require"  expenditure  of  more  than 
$100,000  shall  be  valid  unless  approved  by 
vote  of  city  meeting,  125  C  587 

test  is  cost  to  city  as  estimated  by  board 

of    street    commissioners    rather    than    ulti- 
mate cost  by  reason  of  facts  which  neither 
board  nor  common  council  could  anticipate, 
125  C  587 
-so  where,  on  appeal,  assessment  of  dam- 


ages was  increased  so  as  to  bring  total  over 
$100,000,  charter  provision  did  not  apply, 
125  C  587 

police  benefit  fund,  127  C  359 

assistant  corporation  counsel  held  to  be  with- 
out power  to  compromise  a  case,  128  C  224 

amendment  to  charter  of  Hartford  concerning 
firemen's  relief  fund,  passed  as  special  law 
in  1921.  covered  whole  subject  and  super- 
seded special  law  of  1911,  129  C  329 

special  law  de  firemen's  relief  fund  makes  no 
provision  for  payment  to  children  where 
fireman  leaves  widow  but  she  later  dies,  129 
C  329 

under  charter  of  Hartford  held  that  mere  sus- 
pension of  fireman  in  and  of  itself  could  not 
deprive  him  even  temporarily  of  right  to  re- 
tirement, 129  C  419 

under  plain  wording  of  statute  there  is  not 

excepted    from    membership    in    department 
employees   under   suspension   upon  charges, 
129  C  419 
-conclusion  strengthened  by  history  of  leg- 


islation and  amendment  eliminating  "meri- 
torious" from  provision  requiring  "continu- 
ous and  meritorious"  service,  129  C  419 
under  Hartford  charter,  board  does  not  have 
discretion  as  to  retirement  of  member  after 
twenty-five  years'  service,  129  C  419 

Manchester 
special  act  as  to  building  sidewalks  held  not 
to  repeal  change  of  grade  statute,  94  C  149 

Meriden 

contract  of,  to  pay  damages  for  land  used  for 
highway,   on    withdrawal   of   appeal,   43    C 


173 
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-city  may  enter  on  land  before  paying  con- 


tract  price,   contract   being   independent   of 
the  appeal,  43  C  173 
-forbidding  entry  held  not  a  rescinding  of 


contract  or  of  a  license  to  enter,  43  C  173 

statute  de  appeal  from  highway  assessments 
applies  to  Meriden,  45  C  155 

charter  provision  requiring  filing  of  lien 
within  sixty  days  after  expenses  incurred, 
held  inapplicable  to  cases  where  regular 
formal  assessment  is  made,  46  C  284 

under  charter,  damages  assessed  for  land  tak- 
en may  be  reduced  on  application  to  Su- 
perior Court  "for  relief,"  48  C  416 

by-law  as  to  cleaning  snow  from  sidewalk  up- 
held, 76  C  97 

power  to  compel  construction  of  sidewalks. 
83  C  204 

condemnation  of  land  for  reservoir,  88  C  427 

procedure  for  assessing  benefits  and  damages 
for  street  improvement,  reviewed,  114  C 
483 

nature  of  judgment,  114  C  483 

appeal  from  assessment  of  benefits  and  dam- 
ages for  improvement  by  city  authorities ; 
apportionment  of  increase  of  damages  for 
appellant  among  other  property  owners ; 
function  of  Superior  Court;  charter  provi- 
sions, 115  C  624 

act  providing  that  any  person  causing  defect  in 
or  placing  obstruction  on  any  streets  of  city 
shall  be  answerable  for  any  damages  re- 
sulting,  construed,   116   C  307 

and    held    not    to    impose    liability    upon 

property  owner  for  defect  in  streets  which 
he  did  not  create,   116  C  307 

as  for  dangerous  condition  caused  by  ice 

and  snow,  116  C  307 

intention   was   to   make    property   owner. 

rather  than  city,  primarily  liable  for  dam- 
ages caused  by  obstruction  or  defect  which 
he  himself  created,  116  C  307 

effect  of  provision  in  act  consolidating  town 
and  city  governments  continuing  in  force 
charter  and  ordinances  of  city,  116  C  310 

when  damages  are  payable  for  change  of 
highwav  grade  under  Meriden  charter,  117 
C  499  ' 

if  no  appeal,  then  within  reasonable  time 

after  acceptance  of  report  of  board  of  com- 
pensation by  common  council,  117  C  499 

-taking  of  appeal   suspends   time  until   its 


final  determination  by  court,  117  C  499 
-fact    that    this    is    delayed    by    appeal    to 


Supreme  Court  nil  sig..  117  C  499 
recording  of  judgment  of  court  in  rec- 
ords of  city  is  final  step,  within  reasonable 
time  from  which  damages  are  payable,  117 
C  499 

when  paid  promptly  then  no  interest  runs. 

117  C  499 
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and  fact  that   damages  awarded  plaintiff 

were  for  expenditures  made  does  not  change 
rule,    117   C  499 

Milford 
special  laws  giving  board  of  sewer  commis- 
sioners right  to  build  sewers  in  a  sewer  dis- 
trict held  not  to  make  district  independent 
municipality,   123  C  572 

board   is   instrumentality    and    agency   of 

town,  123  C  572 

-expenditures  in  first  instance  at  least,  may 


be  made  from  town  funds  and  town  issue 
bonds  therefor,  123  C  572 

Naugatuck 
removal  of  chief  of  police ;  oath  before  notary 
public,  69  C  220 

New  Britain 

expense  of  constructing  sidewalk  should  not 
be  included  in  damages  awarded  landowner 
for  taking  his  land  for  a  highway,  as  char- 
ter requires  such  construction  at  landown- 
er's expense,   52   C  568 

action  to  recover  assessment  for  street  im- 
provement pending  appeal  by  other  parties, 
70  C  459 

filling  vacancy  in  school  board,  82  C  122 

right  of  acting  captain  of  police  to  fix  or  take 
bail,  89  C  298 

rights,  authority  and  duties  conferred  on  mav- 
or,  123  C  394 

charter  provision  empowering  council  to  make 
ordinances  "concerning  nuisances  of  all 
kinds,"  covers  junk  yards,  125  C  478 

provision  for  appeal  from  City  Court  to  Su- 
perior Court  repealed  by  Minor  Court  Act, 
126  C  588 

New  Haven, 

"bridge"  as  used  in  city  charter  held  to  ex- 
clude approaches  and  embankments,  39  C 
128 

charter  privilege  to  water  company  to  open 
streets;  revised  city  charter  regulating  open- 
ing of  streets ;  city  may  prescribe  fee  for 
cost  of  issuing  license,  44  C   106 

special   privileges   in   first   grant   to,   held 

not  repealed  by  general  words  in  later  grant, 
44  C  106 

duty  of  opening  street  carries  right  to  fix 
grade  and  mode  of  opening,  44  C  240 

no  other  tribunal  can  interfere  with  ex- 
ercise of  discretionary  powers  of  city  au- 
thorities, 44  C  240 

lien  upon  property  assessed  for  public  im- 
provement begins  when  the  assessment  is 
accepted  bv  common  council  and  recorded, 
51  C  203 

not  when  the  improvement   was  ordered. 

51  C  203 


police  commissioners  are  agents  of  the  State 
rather  than  of  the  city,  53  C  215 

cannot   bind   city   to  pay   rent   of   voting 

places   hired    for    national   and   state   elec- 
tions, 53  C  215 
-where  that  duty  is  imposed  upon  the  po- 


lice commissioners  by  law,  53  C  215 
under    charter    provision    for    reference   to    a 

proper    committee,    reference    to    a    special 

committee  held  sufficient,  58  C  460 
charter   provision   forbidding  an   officer   from 

exceeding  appropriation,  held  not  to  apply 

to  common  council,  58  C  461 
object  not  to  restrict  city  but  to  put  re- 
straint on  its  officers,  58  C  461 
no  power   to  compel  payment  of  interest  on 

assessment,  67  C  162 
charter   yields   to  general   statute   as   regards 

control  of  grade  crossing,  70  C  390 
compelling  railroad  to  build  bridge,  71  C  43 
special  act  for  revaluation  of  real  estate  for 

taxation,  73  C  543,  646 
removal  of  "examiner  of  records,"  74  C  121 
removal  of  officer  by   mayor ;   procedure  and 

appeal,  74  C  272 

park  commissioners ;  no  power  to  agree  as  to 
acquisition  or  surrender  of  land.  75  C  92 

dutv  of  treasurer  to  deposit  funds  in  bank,  75 
C  145 

imposing  cost  of  paving  on  street  railway,  75 
C  442,  77  C  219 

compensation    of   selectmen,   75    C   545 

assessment  of  sewer  benefits ;  limitation.  76  C 
70 

power  to  assess  for  public  improvements,  77 
C  498 

park  commissioners ;  power  to  remove  ob- 
struction to  way  appurtenant  to  land  in 
their  control,  80  C  280 

powers  of  board  of  police  commissioners,  81 
C  588 

■ removal  of  officer  by  mayor;   procedure 

and  appeal,  81  C  585 

charter  of  1869  in  re  building  lines ;  provisions 
of  1869  are  not  repealed  by  those  of  1872; 
lodging  and  recording  a  written  survey  of 
the  line  in  the  town  clerk's  office  is  neces- 
sary to  make  it  an  incumbrance  against  sub- 
sequent purchasers  without  knowledge,  85  C 
537 

when  assessment  is  complete  so  that  time  for 
appeal  runs ;  no  publication  necessary  if 
damages  equal  benefits,  86  C  326 

eminent  domain  by  water  board ;  notice ;  de- 
termination of  necessity',  86  C  361 

teachers'  pension  fund :  not  applicable  where 
services  completed  before  enactment,  88  C 
436 

delegation  of  power  by  board  of  aldermen  to 
designate  size  and  manner  of  sewer  con- 
struction, 91  C  102 

City  Court;  appeal  does  not  lie  to  Common 
Pleas  Court,  93  C  34 
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position  of  firemen  and  policemen  under  char- 
ter, 94  C  403 

not  "employees"  within  Workmen's  Com- 
pensation Act,  94  C  403 

jurisdiction  of  City  Court  in  criminal  causes, 
95  C  600 

council  may  leave  determination  of  details  of 
sewer  construction  to  engineering  depart- 
ment, 95  C  647 

charter  considered  with  reference  to  continued 

existence  of  school  district  and  its  relation 

to  city,  99  C  484 
former,  not   latter,   liable  for   salaries  of 

teachers,  99  C  484 
provisions  of  charter  as  to  appraising  damages 

for  land  taken  upheld,  100  C  604 

requirement  in  report  of  bureau  of  compen- 
sation that  appropriation  be  available  for 
land  condemned  met  by  amendment  to  re- 
port before  acceptance  by  board  of  alder- 
men, 101  C  191 

so  one  that  report  of  department  of  public 

works  should  annex  survey  of  land  to  be 
taken  met  by  filing  survey  with  city  en- 
gineer and  copv  with  committee  of  alder- 
men, 101  C  191 

condemnation  of  land  in  Orange  by  New 
Haven;  Orange  not  necessary'  party,  101 
C  191 

its  power  of  taxation  not  being  a  prop- 
erty right,  101  C  191 
-but   an   attribute   of   sovereignty   held   at 


will  of  Legislature,    101   C  191 
proceedings   by   Xew   Haven   held  to   comply 
with    charter,    though    exact    wording    not 
followed,  101  C  191 

requirement  that  member  of  Xew  Haven 
finance  board  be  a  "resident  elector" ;  held 
to  require  actual  residence  in  city,  not  a 
mere  voting  domicil,  103  C  157 

power  over  streets  does  not  permit  it  to  for- 
bid by  ordinance  use  of  "one  man"  street 
railway  cars,   103  C  198 

grant  of  power  over  highways  construed,  104 
C  610 

bridge  across  street  as  an  "obstruction"  or 
encroachment  not  to  be  erected  without 
permission,  104  C  632 

also,  as  an  "encroachment"  or  "obstruc- 
tion" to  street  within  charter  definition  of 
"nuisance,"  104  C  632 

contract  with  Xew  Haven  Water  Company 
construed.  106  C  562 

public    utilities   commission    held   author- 
ized to  vary  rates.   106  C  562 
-city  not  liable  to  pay  federal  income  and 


stock  taxes  under  contract,  106  C  562 
-hence  entitled  to  water  despite  its  failure 


to  do  so,  106  C  580 

when  land  is  "taken"  under  assessment  pro- 
ceedings, 107  C  439 
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unless  physically  appropriated  landowner 

appealing  not  entitled  to  interest  on  award, 
107  C  439 
-diminution  in  value  of  use  may  be  con- 


sidered on  appeal,  107  C  439 

charter  procedure  for  suspension  of  police  of- 
ficer must  be  strictly  followed;  entitled  to 
salary  during  invalid  suspension,  107  C  451 

charter  provision  making  person  causing  de- 
fect in  street  liable  for  damages  caused 
thereby  and  permitting  him  to  be  cited  in 
to  defend,  108  C  70 

assistant  clerk  of  City  Court  may  draw  judg- 
ment file  in  criminal  case,  109  C  239 

power  of  mayor  to  remove  city  officer  and  its 
review,  114  C  290 

removal  of  city  attorney  for  disobedience 

to  orders  as  to  proceeding  against  other 
officials  to  collect  taxes  and  in  permitting 
wife  to  share  in  compensation  paid  employee 
held  sufficient  cause  for  removal,  114  C  290 

under  provisions  of  charter  held  that  the  tak- 
ing of  land  dates  from  order  of  board  of 
aldermen,  115  C  428 

rights  of  owner  and  incumbrancers  then 

accrue  regardless  of  appeal,  115  C  428 
-rights  to   compensation  where  city  fore- 


closes tax  lien,  owner  does  not  redeem  but 
second  mortgagee  does,  115  C  428 

provision  making  property  owner  liable  for 
damages  resulting  from  defects  and  ob- 
structions he  has  created  in  highway,  116  C 
313 

bureau  of  compensation  may  include  in  esti- 
mate of  cost  of  improvement,  for  purpose  of 
assessing  benefits,  probable  expense  of  pur- 
chase of  land,  ll7  C  25 

effect    of    provision    that   assessment    not 

collectible  until  work  is  completed,   117   C 

35  ' 

■though  city  coul  dnot  take   State's   land 


by  condemnation,  if  it  was  probable  that  it 
could  be  purchased  in  reasonable  time  it 
could  proceed  with  assessment,  117  C  25 

provision  that  no  public  improvement  shall  be 
ordered  until  appropriation  has  been  made, 
117  C  25 

issuance  of  bonds  with  provision  that  pro- 
ceeds shall  be  devoted  to  paying  cost  of  it 
would  be  compliance  with  requirement,  117 

C  25 

but   fact   that   order   concluded    "pending 

bond  issue  for  same"  did  not  mean  improve- 
ment was  ultimately  to  be  paid  for  by  bonds, 
exempting  those  specially  benefited,   117   C 

25 

under  provision  that  bureau  of  compensation 
shall  determine  whether  or  not  property  M 
benefited,  its  action  thereon  mav  be  error  in 
law  but  is  not  outside  its  jurisdiction,  117  C 
25 
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assessment  within  jurisdiction  of  city  author- 
ities cannot  be  collaterally  attacked,  117  C 
37 

time   for   taking  appeal   from   assessment 

runs  from  date  of  acceptance  by^  board  of 
aldermen  of  report  of  assessing  authorities, 
117  C  37 

control  over  streets  and  sidewalks ;  snow  and 
ice ;  bureau  of  streets ;  cost  of  snow  removal 
on  abutting  owner,  123  C  449 

charter  provision  that  zoning  board  should 
keep  minutes  showing  vote  of  each  member 
on  every  question  applies  only  to  ultimate 
question  not  to  each  subsidiary  claim,  127 
C  308 

right  of  appeal  from  zoning  board  of  appeals 
not  contingent  upon  restraining  order  which 
appellant  may  apply  for,  127  C  309 

authority  to  act  upon  applications  for  certifi- 
cates of  approval  of  location  for  gasoline 
stations  vested  in  mayor,  not  in  board  of 
zoning  appeals,  128  C  264 

New  London 

city,  as  such,  has  no  power  to  appropriate 
money  to  celebrate  Independence  Day,  22 
C  552 

injunction  is  the  appropriate  remedy,  22  C 

552 

right  to  approve  proposed  aid  by  city  to  rail- 
road company,  not  exhausted  by  one  fail- 
ure to  secure  two-thirds  vote,  29  C  174 

city  empowered  to  issue  bonds  to  aid  railroad 
company ;  may  issue  same  in  aid  of  new 
company,  in  which  former  is  lawfully 
merged,  29  C  174 

but    see    subsequent    Amendment    XXV, 

Constitution  of  Connecticut 

statute  de  acceptance  of  amendment  of  any 
corporation  charter  held  not  to  apply  to 
municipal  corporation,  29  C  174 

power  to  take  land  for  naval  purposes  of 
United  States,  75  C  319 

ordinance  as  to  signs  over  streets  considered, 

78  C86 
taxation    of   franchise   of   New   London   and 

Groton  ferry  enjoined,  87  C  229 
city  cannot  release  an  assessment  once  com- 
pleted, 95  C  311 

Norwalk 

maintenance  of  highways,  65  C  314 
consolidation  act  construed  with  reference  to 

taxes  in  various  districts,  88  C  461 
provision  of  charter  held  repealed  by  general 
law  restricting  power  of  cities  over  opera- 
tion of  motor  vehicles,  91  C  234 

power  of  council  de  dismissal   of  one  of  its 

members,  99  C  217 
action    taken    by    council    held    null    and 

void,  99  C  217 
mandamus    to   reinstate   member    refused 

under  the  circumstances,  99  C  217 
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relator  did  not  come  into  court  with  clean 

hands,  99  C  217 

appeal  from  City  Court  to  Court  of  Common 
Pleas;  effect,  105  C  427 

notice  of  election  must  be  given  within  time 
prescribed  by  charter;  bond  issue  author- 
ized where  notice  late  is  absolutely  void, 
108  C  145 

Norwich 

water  system,  77  C  365 

jurisdiction  of  City  Court  in  criminal  prose- 
cution, 83  C  291 

condemnation  of  land  by  water  commission- 
ers, 86  C  151 

maintenance  of  water  system  not  a  govern- 
mental duty,  96  C  582 

powers  of  board  of  water  commissioners, 

96  C  582 

Putnam 

mayor  has  no  veto  power  over  appointment 
of  police  captain,  68  C  519 

removal  of  superintendent  of  streets ;  pro- 
cedure, 72  C  572 

Shelton 

State  delegated  to  city  portion  of  its  power  to 
regulate  sale  of  milk,  111  C  433 

but  no  grant  of  power  to  prohibit  sale  au- 
thorized by  statute,  111  C  433 

duties  of  treasurer  in  paying  orders  drawn  on 
him,  116  C  9 

South  Norwalk 

amendment  of  charter  making  common  coun- 
cil final  judges  of  election  of  its  own  mem- 
bers is  retroactive,  40  C  359 

appeal  from  street  assessment;  land  taken 
when ;  interest  on  award,  85  C  237 

Stamford 

proceedings  in  condemnation,  80  C   107 

tender   of   assessment    plus   charge   for   filing 

lien,  but  without  interest  eight  months  after 

notice  of  assessment  but  before  completion 

of  sewer,  does  not  discharge  lien,  85  C  552 

duty  to  repair  roadways  over  railway  bridges 

on  town  of  Stamford,  not  the  city,   100  C 

434 
statute  as  to  debt  limitation  applied,  107  C  597 
is  not   "consolidated  town"  and  city"  but 

city   is  territorial  division  of  town,   107  C 

597 
-authority  in  charter  to  issue  bonds  limit- 


ed by  statute  as  to  debt  limitation,  107  C 
597 

authority  of  common  council  to  direct  the 
purchase  of  equipment  for  fire  department, 
111  C  147 

amendment  of  1929  creating  board  of  pur- 
chase and  supplies  and  purchasing  agent ; 
no  limitation  of  powers  of  common  council ; 


what  duties  vested  in  board  and  agent,  111 
C  147 

requirement  of  securing  two  bids  does  not 
apply  to  purchase  of  patented  article  made 
by  only  one  concern,  111  C  147 

charter  contemplates  that  appraisal  of  dam- 
ages and  assessment  of  benefits  shall  be 
separately  computed,  116  C  402 

appeal  from  assessment  of  benefits  and  dam- 
ages;  powers  given  judge  not  so  broad  as 
in  some  charters ;  correction  of  errors  refers 
only  to  errors  in  appraisal  of  damages  and 
assessment  of  benefits  to  particular  appel- 
lant, 116  C  403 

action  to  determine  whether  relator  was  dis- 
qualified from  membership  in  town  board  of 
finance  of  Stamford  by  reason  of  occupancy 
of  office  of  deputy  commissioner  of  finance 
of  city,  121  C  237 

validity  of  bond  issue,  121  C  447 

provision  of  charter  requiring  "legislative 

acts"  to  take   form   of  ordinance   does   not 
include  authorization  of  construction  of  city 
administration  building,  which  might  be  by 
resolution,  121  C  447 
-determination  to  build  such  building  not 


within  scope  of  section  authorizing  issuance 
of  bonds  by  common  council,  and  an  act 
providing  for  such  building  must  be  by  ordi- 
nance or  resolution  adopted  in  accordance 
with  charter  provisions,  121  C  447 
-and   where  this   was   not   first   done,   the 


issuance  of  bonds  to  provide  for  the  build- 
ing is  not  lawful,  121  C  447 
-within  power  of  common  council  in  vot- 


ing public  work  to  condition  effectiveness 
of  vote  upon  proper  authorization  of  nec- 
essary bond  issue,  121  C  454 

where  relator  proceeded  under  charter  of 
Stamford  by  taking  appeal  from  building 
inspector  to  commissioner  of  service,  man- 
damus to  compel  former  to  issue  permit 
quashed,  where  no  improper  conduct  on 
part  of  latter  alleged,  123  C  383 

Stratford 

removal  of  town  manager  by  council  not  a 
measure  within  the  Town  Manager  Act,  97 
C497 

attempted  recall  of  members  of  town  council ; 
truth  of  charges  a  political  issue  for  the 
voters,  97  C  497 

one  inaccurate  statement  in  affidavit  of  no 

consequence,  97  C  497 

legislative  purpose  de  recall  proceedings  to 
be  made  effective  by  a  practical  construc- 
tion of  the  act,  97  C  497 

certificate  of  recall  petition  by  town  clerk  de 
requisite  number  of  electors,  97  C  500 

"appointment  and  removal  of  town  manager" 
not  a  "measure"  within  provision  as  to  de- 
lay in  becoming  effective  and  right  to  refer- 
endum, 97  C  579 
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Waterbury 
under   charter,   the   "approval"   of   legislation 

by  mayor  must  be  in  writing,  55  C  20 
a  practice  to  approve  in  fact  can  make 

no  difference,  55  C  20 
where   charter   provides   that   clerk   of  police 

court  pay  costs  of  prosecution,  held  city,  not 

clerk,  was  liable,  59  C  361 
mandamus  will  not  lie  to  compel  the  clerk 

to  pay,  though  clerk  would  have  a  right  to 

pay,  59  C  362 
damages  for  land  taken  for  highway  purposes 

should  be  assessed  as  of  the  time  the  land 

is  taken,  63  C  420 
. that    is,    the    time    the    improvement    is 

finally    adopted,    rather    than    the    time    of 

actual  possession,  63  C  420 
when  city  cannot  abandon  public  improvement 

partially    carried   out,   without    liability   for 

damages,  63  C  420 
authority   of   city   sheriff   to   serve    summary 

process,  66  C  432 
provisions   as   to   street   inspector   and   board 

of  public  works  considered,  71  C  104 
payment  for  private  property  taken  for  sew- 
age, 72  C  532,  75  C  387,  76  C  435 
power  to  license  milk  dealers ;  information  for 

sale  without  license,  73  C  407 
liability  for  defect  in  highways,  dedication,  74 

C  360 
water  rates,  79  C  279 

no  power  to  provide  by  ordinance  for  appoint- 
ing deputy  building  inspector,  82  C  398 
necessity   of   appropriation   before   public   im- 
provement ordered,  83  C  270 
time  of  payment  of  benefits  and  damages 

where  street  laid  out,  83  C  270 

power  of  police  to  arrest,  84  C  164 

appeal  from  street  assessment ;  appellant  con- 
fined to  reasons  stated,  84  C  319 

removal  of  health  officer  summarily ;  term  of 
office,  86  C  56 

nature  of  assessment  proceedings,  86  C  573 

power  of  board  of  education  to  purchase 
school  site,  88  C  322 

interpretation  of  act  de  creation  of  new 

department  that  could  acquire  school  sites 
free  from  control  of  other  municipal  bodies, 
88  C  323 

provision  that  appropriation  must  first  be 

made  before  a  school  site  can  be  secured, 
88  C  323 

power  of  health  commissioners  to  pass  rule 
forbidding  sale  of  milk  in  stores,  etc.,  un- 
less in  sealed  bottles,  91  C  67 

time  when  compensation  is  to  be  made  for 
land  taken  in  making  public  improvements, 
95  C  226 

charter  provision  de  ice  and  snow  on  side- 
walks construed,  98  C  309 

notice  to  city  of  injury;  whether  cause  is 
same  as  that  alleged  in  complaint,  98  C  313 
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— identity   of   cause  is   a   question   for   the 
court,  not  for  the  jury,  98  C  314 
-but  its  submission  to  jury  is  harmless  if 


they  reach  correct  result,  98  C  314 
park  board  agent  of  city  under  Special  Laws 

of  1921,  Chapter  233,  100  C  407 
to  initiate  condemnation  suit  in  name  of 

city,  100  C  407 
-appropriation   not   a   prerequisite   to   con- 


demnation, 100  C  410 
"structural    defect"    in    sidewalk,    as   used    in 
Waterbury  charter,  defined,   105  C  476 

charter  and  building  line  ordinance  construed 
to  prevent  future  erection  of  buildings,  not 
destruction  of  those  already  erected,  111  C 
237 

hence  damages  allowed  on  establishment 

do  not  include  such  destruction,  111  C  237 

but   when   street    line    extended   back    so 


part  of  building  is  encroachment,  cost  of 
reconstruction  proper  element  of  damages, 
111  C  237 

resignation  of  registrar  of  voters  of  Water- 
bury; under  General  Statutes  deputy  reg- 
istrar immediately  succeeded  to  office  and 
there  was  no  "vacancy"  which  mayor  could 
fill  under  charter,  121  C  562 

injury  by  snow  and  ice;  when  cause  of  action 
exists,  123  C  154 

snow  and  ice  on  sidewalk,  123  C  452 
charter  neither  gives  mayor  general  or  spe- 
cific express  powers  to  appoint  subordinate 
assistants    to    heads    of    executive    depart- 
ments and  commissions,  nor  affords  indicia 
of    any    prevailing    intent    they    be    so    ap- 
pointed, 124  C  129 
failure  to  give  mayor  such  power  in  con- 
spicuously appropriate  and  logical  place  sig- 
nificant   of    intent    of    Legislature    that    he 
should  not  so  appoint,  124  C  129 
-charter  held  to  impliedly  authorize  comp- 


troller to  appoint  and  employ  his  own  as- 
sistants, 124  C  129 
on  appeal  from  assessment  Superior  Court  had 
authority  under  provisions  of  Waterbury 
charter  to  modify  assessment  to  accord  with 
correct  rule,  127  C  617 

West  Hartford 

intent  of  amendments  was  to  authorize  estab- 
lishment of  building  lines  as  incident  to 
street  layout  or  as  separate  proceeding,  111 
C  27 

layout  of  street  not  illegal  because  of  fail- 
ure to  establish  building  lines.  111  C  27 

appeal  in  assessment  proceeding  limited  to 
claims  for  reassessment  and  reward,  111  C 
27 

appellant  cannot  claim  whole  proceedings 

void.  111  C  27 

right  to  construct  sewers  in  streets,  114  C  509 

damage  for  polluting  stream  by  overflow 

of  sewer,   114   C  509 
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West  Haven 

inspection  of  books  of  board  of  selectmen  and 
finance ;  claim  that  no  request  made  of  clerk 
and  that  other  members  of  boards  had  no 
custody  warranting  judgment  against  them, 
overruled,  126  C  536 

in  absence  of  anything  requiring  personal 

execution  of  this  right,  plaintiff  as  an  in- 
habitant of  town  had  right  to  inspection  by 
his  nonresident  agent,  126  C  536  and  see 
Agency 

statute  providing  for  annual  town  audit  did 
not  repeal  special  act  de  inspection,  126  C 
542 

Westport 

right  to  land  in,  abandoned  by  old  proprietors, 
88  C  8 

Winsted 

charter  provision  as  to  passing  upon  claims 
by  warden,  etc.,  held  not  to  constitute  con- 
dition precedent  to  action,  77  C  304 

liability  for  defect  in  sidewalk,  77  C  304 

Woodmont 

charter  of  Woodmont  association  fixing 
amount  to  be  paid  by  town  for  highway 
repairs,  85  C  517 

§  17.  Towns 


-In  General 


-effect  of  saving  clause  in  repeal,  de  pen- 


§  18.  • 

ancient    ecclesiastical    capacity    of    towns,    K 
46 

ancient  colonial  grants  and  Indian  purchases, 
K  447 

boundaries  could  not  be  curtailed  by  Leg- 
islature, unless  by  consent  of  proprietors,  K 
447 
-Legislature  might  restrict  jurisdiction  of 


town,  K  447 

execution  may  be  levied  upon  property  of  an 
inhabitant  of  the  town,  on  failure  of  town 
to  pay  state  tax,  3  D  159,  16  C  379 

when  incorporated  town  had  both  ecclesiastical 

and  civil  capacity,  4  D  365 
continued   until    division   of   ecclesiastical 

society,  4  D  365 
remaining   inhabitants   then   became   first 

society,  4  D  365 
-first  society  held  to  retain  whole  fund,  4 


D  367 

jurisdiction  of  town  on  Connecticut  River  ex- 
tends to  center  of  river,  5  C  390,  395 

channel  of  Connecticut  River  not  within  pat- 
ent limits  of  Lyme  or  Saybrook,  5  C  390 

grant  made  in  town  meeting  held  confirmed 
by  statute,  11   C  60 

part  of  old  town  erected  into  new ;  rights  and 
duties  of  old  town,  16  C  172 

town  liable  for  penalty  for  failure  to  "ap- 
point" assessors,  22  C   167 


alties  incurred,  22  C  170 

power  of  Legislature  to  divide  and  apportion 
property  and  burdens  of  towns,  23  C  419 

towns  do  not  possess  any  inherent  legal  pow- 
er ;  powers  were  conferred,  32  C  47 

direction  to  selectmen  to  draw  on  treasurer 
is  an  appropriation  of  money,  32  C  56 

history  of  legislation  de  towns  reviewed,  32  C 
136 

where  public  duty  imposed  on  town,  commen- 
surate power  is  implied,  38  C  50 

treasurer  has  no  implied  power  to  make  a 
note  binding  on  the  town,  49  C  539 

Hartford  holds  the  real  as  well  as  the  record 
title  to  land  covered  by  old  State  House, 
49  C  561 

but  acquired  no  right  from  the  State  to 

deprive  the  county  of  its  use  of  the  build- 
ing, 49  C  561 

legal  status  of  towns,  55  C  414 

are  quasi-corporations  ;  territorial  subdivi- 
sions of  the  State  created  at  the  will  of  the 
Legislature,  55  C  414 

may  appear  before  General  Assembly  to  op- 
pose petition  for  division,  58  C  244 

may    employ    counsel    and    incur    other   v/ 

reasonable  expenses,  58  C  245 
-selectmen  have  power  to  act  under  statute 


when  town  has  not  otherwise  directed,   58 
C  246 

town   may  by   acquiescence    ratify   unauthor- 
ized act  of  selectmen,  59  C  434 

there   is   no   statute   which   provides   for  any 
such  officer  as  a  town  agent,  60  C  165 

nor  any  that  defines  any  duty  to  be  per- 
formed by  such  an  officer,  60  C  165 
-undoubtedly  a  town  may  appoint  an  agent 


for  any  proper  purpose,  60  C   165 
-but  it  should  be  done  by  a  vote  in  town 


meeting  duly  warned  for  the  purpose,  60  C 
165 

town  officers  must  be  elected  by  a  plurality 
vote  unless  it  is  otherwise  expressly  pro- 
vided by  law,  60  C  362 

under  statute,  the  person  first  named  on  a 

plurality    of    ballots    as    actually    cast    is 
elected  the  first  selectman,  60  C  362 
-and    not    the    person    first    named    on    a 


plurality  of  the  straight  party  ballots,  60  C 
362 

have  no  inherent  rights ;  creatures  of  and  sub- 
ject to  State,  68  C  149 

Legislature  can  compel  town  to  tax  for  an- 
other public  agency,  68  C  151 

one  town  vote  may  be  admissible  in  evidence 
as  contemporary  construction  of  another,  69 
C  472 

where  several  towns  are  charged  with  expense 
of  maintaining  bridge  under  control  of 
board  composed  of  their  selectmen,  they  are 
not  liable  for  expense  incurred  by  board  in 
securing  its  abolition,  70  C  18 
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nature  of  town  order;  rights  of  bona  fide 
holder,  70  C  42 

on  succeeding  to  school  districts  on  consoli- 
dation, own  their  property  and  assume  their 
liabilities.    72    C    562 

"pretended  town"  as  defendant  in  quo  war- 
ranto,  77   C  266 

town   does  not   own   highways,   78   C   117 

under  Good  Roads  Act  town  cannot  waive 
requirements  as  to  bond,  81   C  615 

liability  for  improvement  of  highway  under 
Good   Roads  Act,  81    C  615 

stranger    may    assume    this    liability,    but 

not  in  consideration  of  town's  assuming 
duty  of  the  stranger,  81   C  615 

act  de  tree  wardens  of  towns  does  not  apply 
to  towns  which  have  within  their  limits  a 
city-  whose  boundaries  are  identical  with 
those  of  town,  85   C   133 

presumption  is  that  parties  acted  legally  in 
laying  out  highways,   85   C  600 

Good  Roads  Act  does  not  affect  town's  re- 
lation towards  improvements,  86  C  486 

requirements  as  to  contracts  under  Good 
Roads  Act ;  liability  for  a  wall  where 
they   are   not   followed.   87   C   261 

State,  not  town,  owns  land  granted  to  the 
original  proprietors  but  abandoned  by 
them,  unless  the  Legislature  makes  the 
grant,  88  C  8 

so  also  to  beach  below  highwater,  88  C  8 

title  of  town  of  Westport  to  beach,  88  C  8 

in  consolidation  of  towns  and  cities  it  is  the 
policy  of  the  State  to  limit  taxation  of 
land  outside  of  old  city  limits,  88  C  480 

boundaries  between  towns  fronting  on  Sound 
run  to  high-water  mark.  89  C  7 

designation  of  oyster  grounds  by  town,  89 
C   7 

vacancy  in  a  town  office  must  be  filled  for 
full  unexpired  term  of  original  holder,  89 
C  557 

land  may  be  purchased  in  excess  of  present 
needs  for  future  requirements  of  a  town 
farm ;  mav  be  cultivated  bv  town,  91  C 
589 

how   much   is    needed    is   for   the   courts, 

91   C  589 

vote  to  discontinue  highway;  right  to  re- 
consider, 93  C  374 

discontinuance  of  highway  may  be  re- 
considered during  period  allowed  for  ap- 
peal to  court,  93  C  376 

mandamus  to  compel  treasurer  to  pay  town 
order.  95  C  206 

Town  Plan  Commission  Act  construed,  95 
C  357,   115   C  611 

duty  to  transport   school   children,   99  C  695 

effect  of  town  management  law  as  repealing 
old  laws  in  regard  to  school  districts,  103 
C  418 

statute  reserving  to  towns  authority  to  reg- 
ulate   parades    does    not    interfere    with    or 

1472 


modify  obligation  of  towns  for  roads 
which  are  of  only  local  concern,  109  C  341 
town  may  remove  zoning  commissioners ; 
setting  up  of  commission  act  of  town  not 
of  Legislature,    118  C  6 

town  manager  has  general  authority  to  settle 
claims    against    town,    121    C   298 

act  validating  failure  to  leave  with  property 
owners  copies  of  notices  required  without 
effect  where  irregularities  as  to  time  of 
notice  and  failure  to  file  copy  with  town 
clerk  were  not  mentioned  in  it,  124  C  392 

§  19.  Town  Meetings;  Warning 

constable  can  be  chosen  only  at  the  time  or 
under  the  conditions  prescribed  by  stat- 
ute, 1  R  136 

both  warning  and  notice  are  requisite  for 
legal  town  meeting,  4  D  62,  5  C  91,  37  C 
392,  44  C  159,  52  C  483 

no  legal  meeting  of  the  town  unless  warned 
according   to    statute,    5    C  "396 

the  warning  must  specify  all  the  business, 
5   C  396 

specifying    certain    business,    "and    to   do 

other  town  business,"  how  far  valid,  5  C 
396 

meeting  to  abridge  right  of  free  fishery  must 
be  specially  warned,  8  C  253 

onus  to  show  such  warning  rests  on  party 

claiming  under  the  vote,  8  C  253 

act  empowering  town  to  make  by-laws  for 
restraint  of  cattle,   10  C  436 

essential  that  town  direct  mode  of  pub- 
lication of  by-law,  10  C  436 

town  meeting  should  be  opened  within  rea- 
sonable time  after  the  time  specified,  13  C 
234 

town  meeting  may  fill  vacancy  in  elective 
office  on  removal  from  the  town,  19  C  334 

town  clerk  may  amend  defective  record  at 
any  time  while  in  office,  20  C  596 

even   after   suit  begun   on   record  as  un- 
amended, 20  C  594-599 
— and  on  information  from  others,  20  C  598 
-when  properly  amended  it  imports  abso- 


lute verity,  20  C   598 
town   liable  for   neglect   of  selectmen  to   call 

town  meeting,   22   C   169 
record     of    town     clerk    that     meeting    was 

"warned  and  held"  is  prima  facie  evidence 

of  the  fact,  25  C  556 
warning  addressed  to  "inhabitants  of  town," 

held  sufficient,  32  C  53 
warning  of  meeting  need  not  be  addressed  to 

any  persons,  32  C  53 
vote   may   be    rescinded    at    subsequent   town 

meeting;    deprives    selectmen   of   power    to 

act,  34  C  108 
no  technical  nicety  required  in  the  notice  of 

town  meeting,  36  C  83 
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inhabitants  assembled  are  not  controlled  by 
form  of  notice,  if  essential  elements  of  the 
object  be  stated,  36  C  83 

selectmen  are  bound  to  call  meeting  on  request 
of  twenty  legal  voters,  41  C  245 

if  request  specifies  day  and  hour  of  meet- 
ing the  application  is  not  thereby  vitiated, 
41  C  245 
-selectmen   may   fix   any   reasonable   time, 


41  C  245 

— application  for  mandamus  should  make  all 
the  selectmen  parties,  though  one  was  will- 
ing to  call  meeting,  41  C  245 
-in   such    application   the   State   is   proper 


plaintiff,  41  C  245 
-quaere  as  to  who  may  apply  for  and  prose- 


cute such  writ,  41  C  245 

notice  to  be  given  at  least  five  days  inclu- 
sive before  town  meeting  under  statute,  51 
C  22 

the  five  days'  notice  must  be  exclusive  of 

day  of  meeting,  51  C  22 

town  meeting  has  no  power  to  act  unless 
statutory  notice  has  been  given,  51  C  22 

record  that  meeting  "was  legally  warned  and 
held"  is  insufficient  if  the  recorded  warning 
shows  otherwise,  51  C  22 

town  is  not  estopped  by  erroneous  record  of 
town  clerk,  as  against  one  acting  under  it, 
51  C  22 

vote  to  allow  previous  invalid  vote  to  remain 
"as  it  now  stands,"  held  not  to  validate  pri- 
or vote,  51  C  22 

effect  of  notice  based  on  a  mistaken  assump- 
tion as  to  a  matter  of  fact,  51  C  30 

town  may  act  within  the  limits  of  the  warn- 
ing of  the  meeting,  55  C  244 

what  constitutes  an  appropriation,  58  C  486 
certain  votes-  held  invalid  because  the  warning 

contained  no  notice  that  such  matter  would 

be  brought  before  the  meeting,  58  C  488,  60 

C  168 
votes  passed  at  town  meeting  de  matters  not 

specified  in  warning,  are  void,  60  C  168 
statute  intends  that  warning  shall  specify  the 

matters  to  be  acted  on,  60  C  168 
omission  in  warning  held  immaterial  by  reason 

of  subsequent  action  of  town,  63  C  589 
one  town  vote  may  be  used  to  explain  meaning 

of  another,  69  C  475 

if  warning  necessary  to  enable  town  to  act 
within  limits  prescribed  by  special  act,  no- 
tice that  meeting  called  for  the  purpose  of 
taking  action  on  report  of  board  of  finance 
sufficient,  77  C  186 

part  of  vote  may  be  invalid,  rest  good,  77  C 
196 

record  of  meeting  best  evidence  of  proposi- 
tions submitted  there,  78  C  110 

vote  at  a  town  meeting  cannot  reduce  a  tax 
that  has  been  duly  assessed  against  one  of 
the  inhabitants,  81  C  367 
[Conn  Dig] — 93 


notice  published  in  newspaper  four  days  be- 
fore meeting  insufficient,  83  C  331 

application  to  call  a  town  meeting  to  fill  va- 
cancy need  not  specify  duration  of  term,  89 
C  557 

selectmen  compelled  by  mandamus  to  call  a 
town  meeting  to  fill  a  vacancy,  89  C  557 

this  is  a  governmental  duty,  not  excused 

for  lack  of  funds,  89  C  557 

records ;  presumption  is  that  notice  of  meeting 
is  recorded,  93  C  374 

informal  records  as  to  discontinuance  of 

highways  considered,  93  C  374 

recorded  return  is  best  evidence  of  contents, 
posting  and  publication,  97  C  628 

but  town  cannot  complain  of  finding  that 

it  was  duly  given,  made  on  other  evidence, 
in  action  against  it,  97   C  628 

where  town  meeting  called  for  enginehouse 
and  election  there  held  and  adjourned,  prop- 
er to  hold  adjourned  meeting  in  town  hall, 
97  C  628 

warning  to  consider  proposition  "in  regard  to 
laying"  a  certain  water  main,  supports  vote 
empowering  selectmen  to  make  contract 
with  proposer  to  lay  it,  97  C  629 

notice  of  town  meeting ;  plaintiff  not  required 
to  first  negative  existence  of  a  recorded 
"return  in  writing,"  97  C  633 

town  meeting  cannot  control  discretionary 
powers  conferred  on  school  committee,  103 
C  422 

if  call  for  meeting  leaves  no  doubt  of  purpose 
and  fairly  expresses  it,  it  is  sufficient,  105 
C  315 

use  of  "loan"  as  applied  to  reimbursement 

of  town  treasurer  for  mistake  in  payment 
where  town  really  responsible,  105  C  315 

New  England  town  meeting  a  distinctive  in- 
stitution governed  by  special  and  peculiar 
body  of  law,  108  C  147 

action  at  town  meeting  void,  if  notice  not 
given  for  statutory  time,  108  C  147 

approval  of  bond  issue  at  meeting  of  which 

notice  not  given  sufficiently  long  before,  108 
C  147 

city  and  borough  elections  as  successors  to 
town  meetings,  108  C  147 

notice  of  annual  town  meeting  need  not  state 
number  of  grand  jurors  to  be  elected,  111 
C  338 

immaterial  that  wrong  number  stated,  111 

C  338 
-requirements  of  such  a  notice  in  general, 


111  C  338 

town  can  act  legally  only  in  a  meeting  duly 
warned  and  holden,  124  C  391 

—Selectmen 


§  20. 

liable  for  oppressive  and   illegal   appointment 

of  overseer,  1  R  245,  2  R  214,  1  C  313 
by  virtue  of  office  merely,  have  no  power  to 

settle  claims  of  town,  2  D  323 
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-or   to   submit   claim   of  town   to   arbitra- 


tion, 5  C  367,  54  C  38 
-contra,  33  C  504 


power  of  selectmen  by  statute  to  appoint  over- 
seers, being  in  derogation  of  common-law 
right,  is  to  be  strictly  construed,  3  D  131, 
1  C  79,  5  C  357 

approval  of  agent's  accounts  by  selectmen  is 
how  proved,  5  D  309 

appointment  of  overseer  must  be  for  reasonable 
time  expressly  limited,  1  C  79 

when  liable  to  account  as  individuals  and  to 
whom,  1  C  180 

are  not  agents  of  town  in  removing  highway 
encroachments,  2  C  294 

appointment  of  overseer  over  nonresident  in- 
valid, 3  C  588 

are  town  agents  with  special  authority,  5  C 
371 

acknowledgment  of  selectman  that  person  is 
pauper  of  town  is  inadmissible  against  town, 
5  C  371 

powers  of  selectmen  defined  and  limited,  5 
C  371 

trespass  lies  against  selectmen  issuing  void 
warrant  on  which  property  is  taken,  7  C  550 

in  laying  out  highway  are  agents  of  the  law, 
not  of  the  town,  17  C  199 

may  prosecute  and  defend  suits  to  which  the 
town  is  party,  19  C  335 

act  as  agents  of  town  in  exercise  of  their 
powers,  19  C  336 

act  of  minority  assented  to  by  majority  is 
obligatory,  21  C  636 

town  liable  for  neglect  of  selectmen  to  call 
town  meeting,  22  C  169 

public  agent,  acting  upon  a  public  business,  is 
presumed  to  act  in  his  official  capacity,  22 
C  385 

may  bind  town  by  contract  with  railroad  com- 
pany regarding  highway  which  the  latter  is 
bound  by  law  to  repair,  26  C  51 

ratification    of   contract   of   selectmen   by 

town,  26  C  51 

an  act  which  is  the  sole  duty  of  selectmen  is 
none  the  less  theirs  because  done  in  accord- 
ance with  express  wish  of  town,  26  C  407 

acts  of  selectmen  admissible  to  prove  relation 
of  town  to  roads,  paupers,  etc.,  26  C  580 

may  adjust  and  settle  claims  for  support  of 

pauper,  29  C  117 
payment    of    such    claim    is    evidence    of 

town's  liability,  29  C  117 
whether  town   can  elect   single  selectman   in- 
stead of  board  of  selectmen,  quaere,  32  C 

108 
decision   of   selectmen   de   fence   division   held 

binding  when,   32  C   108 
vote  may  be  rescinded  at  subsequent  meeting ; 

deprives   selectmen   of  power  to  act,   34   C 

108 
=■  utmost  good  faith  is  required  of  selectmen  in 

dealing  with  town,  36  C  404 
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general  account  of  selectmen  not  filed  and  ac- 
cepted in  town  meeting  is  not  an  account 
stated,  36  C  404 

not  entitled  to  bonus  beyond  expenses,  in  ob- 
taining recruits,  36  C  404 

have  no  authority  to  bind  town  by  note,  when, 

37  C  53 
objection  that  they  are  not  empowered  to  sue 

held  waived  by  delay,  38  C  112 

have  no  power  as  overseers  of  poor  to  col- 
lect and  discharge  debts  of  pauper,  38  C  192 

selectman  has  no  discretion  de  calling  special 
town  meeting  for  legal  purpose:  immaterial 
that  application  names  a  day,  41  C  245 

statute  which  did  not  create  office  of  first  se- 
lectman, 42  C  168 

statute  which  creates  such  office,  46  C  550 

duty  of  town  clerk  in  recording  vote  for  se- 
lectmen, 42  C  172 

order  of  recording  names  of  those  elected 

is  immaterial,  42  C  173 

have  no  right  to  divert  water  of  private  spring 
to  public  trough  in  highway,  44  C  521 

courts  will  not  interfere  with  exercise  of 
discretion  of  selectmen  in  making  roads  safe, 
44  C  521 

aliter,  if  object  is  to  promote  comfort  of 

travelers  in  derogation  of  private  right,  44 
C  521 

tinder  statute  one  selectman  may  furnish  re- 
lief, 45  C  330 

town    liable    for   necessaries    furnished    at 

selectman's  request,  45  C  331 

statutory  notice  of  injury  through  defective 
highway  cannot  be  waived  by  a  selectman  ; 
whether  board  may  waive,  quaere,  46  C  56 

owner  of  dog  killing  sheep  is  not  bound  by  the 
amount  of  the  voluntary  payment  made  by 
the  town,  48  C  326 

an  order  by  the  selectmen"  on  the  town  treas- 
urer, given  and  received  in  satisfaction  of 
claim,  is  equivalent  to  payment,  48  C  326, 
51  C  491 

under  statute  de  apprentices  selectmen  can  act 
only  respecting  apprentices  bound  by  them, 
49  C  216 

unless  restrictive  in  terms,  a  subsequent  board 
of  selectmen  may  carry  out  the  purposes  of 
a  vote,  52  C  483 

selectmen  acting  on  admission  of  electors  un- 
der Article  VT,  §  5,  Connecticut  Constitu- 
tion, are  quasi-judicial  officers,  53  C  527 

as  such  are  protected  in  their  actions,  53 

C  527 

informal  submission  to  arbitration  of  question 
de  town's  liability  for  pauper  held  irregular 
and  without  authority,  54  C  38 

selectman    acting,    should    have    had    au- 
thority from  the  board  at  least,  54  C  38 
-whether  selectmen  have  power  to  submit 


to  arbitration  is  questionable.  54  C  38 

[Conn  Dig] 


selectmen  never  agents  of  the  town  in  com- 
mitting trespass  upon  private  property,  54 
C  73 

but  act  as  town  agents  under  town  vote  to 

fence  in  and  grade  private  land  which  ad- 
joins highway,  54  C  73 

selectmen  cannot  create  a  pauper  by  any  act 
of  theirs,  54  C  223 

where  selectmen  directed  laborer  to  trim  up 
trees  along  highway,  leaving  the  perform- 
ance to  his  judgment  and  discretion,  held 
selectmen  liable  for  damage  done,  55  C  83 

not  liable  for  negligence  of  subaltern  un- 
less act  was  authorized  by  them,  55  C  100 
-but  where  appointment  of  subaltern  is  dis- 


cretionary they  are  liable  as  principals,  55 

C  100 
are  agents  of  town  under  statute  de  erection  of 

guideposts,  57  C  346 
town    is    liable   for   their   neglect   in   this 

respect,  57  C  346 
-averment  that  town  neglected  to  maintain 


guidepost  held  sufficient,  57  C  346 

one  lawfully  employed  by  selectmen  is  agent 
of  town,  58  C  98 

may  employ  counsel  and  incur  reasonable  ex- 
pense under  statute  in  opposing  petition  to 
divide  town,  58  C  246 

have  power  to  contract  with  a  responsible  par- 
ty for  the  maintenance  of  a  town  ferry, 
where  duty  of  maintenance  is  on  town  ;  in 
absence  of  instructions  from  town,  59  C  434 

have  no  authority  to  appoint  a  superintend- 
ent of  highways  and  bridges,  60  C  169 

their  powers  are  for  the  most  part  conferred 
by  statute,  60  C  169 

in    other    matters   long   usage   has   given 

them  certain  powers,  60  C  169 
-but   in   either   case   their   authority   is    in 


the  nature  of  a  personal  trust,  60  C  169 
they  have  no  authority  to  appoint  another 

to  perform  their  own  duties ;   delegata  po- 

testas  non  potest  delegari  applies,  60  C  169 
under  statute,  person  first  named  on  plurality 

of  ballots  as  actually  cast  is  first  selectman, 

60  C  352 
not  the  one  first  named  on  a  set  of  ballots 

or  a  party  ticket,  60  C  352 

town  is  liable  for  negligence  of  selectman  and 
town  agent  in  operating  drawbridge  consti- 
tuting part  of  highway,  63  C  587 

where  town  voluntarily  undertook  to  op- 
erate draw,  and  appointed  draw  tender,  63 
C  587 

may  sue  and  defend  for  town ;  may  submit  to 
arbitration,  64  C  88 

agents  of  State  in  laying  out,  of  town  in  main- 
taining, highways,  64  C  100 

statute  as  to  disability  to  hold  office  of  tax 
collector  construed  and  upheld,  66  C  294 

selectman  may  not  by  his  own  vote  appoint 
himself  collector,  66  C  294 
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cannot  authorize  telephone  company  to  trim 
trees  on  private  land  adjoining  highway  as 
incident  to  change  in  location  of  line,  66  C 
559 

consent  of  owner  required,  66  C  559 

right  to  sue  to  determine  right  of  inhabitants 
of  town  to  take  water  under  agreement  of 
defendant  to  furnish  it  to  all  within  reason- 
able distance  of  pipe  line ;  considered  to  be 
inhabitants  of  town,  68  C  332 

selectmen  ;  nature  of  office  ;  power  may  extend 
beyond  their  own  town,  71  C  724 

power  of  selectmen  to  restrain  paupers,  71  C 
724 

report  of  selectmen  admissible  against  town, 
72  C  561 

order  in  which  names  of  candidates  for  select- 
men appear  on  ballot  immaterial ;  plurality 
sufficient  to  elect,  75  C  460 

nature  of  office  of  first  selectman,  75  C 

460 

statute  providing  for  payment  of  "expenses" 
of  selectmen,  meeting  to  make  electors,  con- 
strued, 75  C  545 

power  of  selectmen  under  Good  Roads  Act,  81 
C  619 

in  relocating  boundary,  they  act  as  an  admin- 
istrative board,  not  judicial,  83  C  102 

power  to  appoint  overseer  of  improvident  per- 
son, 84  C  680 

in  laying  out  highway,  they  are  agents  of  the 
law ;  in  assessing  damages  they  are  agents 
of  the  town,  85  C  498 

selectmen's  power  over  land,  control  of  which 
is  vested  in  the  town ;  licensing  use  and  re- 
voking use,  88  C  8 

selectmen  maintaining  a  fire  department  act 
as  agents  of  the  law  discharging  a  public 
duty,  88  C  300 

town's  power  to  review  the  selectmen's  dis- 
missal of  a  fireman  determined ;  does  not 
apply  to  purely  administrative  details,  88  C 
300 

forbidding  operation  of  rendering  plant  in- 
jurious to  health,  88  C  715 

designation  of  oyster  grounds  by  selectmen,  89 
C  7 

obligation  to  call  town  meeting  a  govern- 
mental duty  not  excused  by  lack  of  funds, 
89  C  557 

no  such  distinct  office  as  that  of  first  select- 
man, 91  C  362 

ballots  for  selectmen ;  alternative  methods  al- 
lowed to  indicate  who  is  intended  as  first 
selectman,  91  C  363 

in  discontinuing  highway  they  act  as  agents 
of  the  law;  must  strictly  comply  with  the 
statutes,  93  C  374 

one  member  of  board  cannot  bind  it  for  acts 
outside  its  legal  functions,  94  C  435 

liability  for  directing  cutting  of  shade  trees  in 
highway,  94  C  435 
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for   illegal   acts   of   an  agent   whose   em- 


ployment is  discretionary,  94  C  435 

power  of  selectmen  to  order  repairs  to  fence 
is  limited  to  divisional  fence,  101  C  280 

does  not  exist  if  fence  in  question  is  not 

such  or  line  is  in  dispute,  101  C  280 

this  may  be  shown  in  defense  of  action  to 

recover  cost  of  repairs,  101  C  280 

voting  split  ticket  for  selectmen;  first  select- 
man, 102  C  579 

first  selectman  an  elective  office,  102  C  579 
statute   de   election   petition   constitutional    as 

applied  to  selectmen  and  first  selectman.  102 

C  579 
nature  of  office  of  first  selectman,  102  C  589 
selectmen   are  both  town  officers  and   agents 

of  law,  103  C  423 

statute   authorizes    payment    of    compensation 

to  selectmen  acting  as  fence  viewers.  103  C 

424 
one  claiming  office  of  first  selectman  entitled 

to  enforce  right  bv  judicial  procedure.  104 

C  396 
first  selectman :  meaning  of  "the  person  first 

named  on  a  pluralitv  of  the  ballots."  104  C 

396 
duty  of  moderator  in  declaring  and  certifying 


count  of  votes  for  selectmen  and  first  se- 
lectman. 104  C  396 

where  official  count  does  not  disclose  votes  for 
first  selectman,  judge  of  Superior  Court 
cannot  reach  conclusion  thereon  without 
opening  ballot  box,   104   C  396 

person  must  be  voted  for  as  selectman  before 
he  can  be  as  first  selectman,  105  C  256 

meaning  of  "person  first  named  on  ballot"; 
ballot  includes  onlv  names  actuallv  voted 
for,  105  C  256 

ballot  marked  at  top  of  one  party  column  and 
opposite  name  of  second-named  candidate 
for  selectman  in  other,  how  to  be  counted, 
105  C  256 

one  who  is  unnaturalized  can  only  gain  legal 
settlement  in  town  through  admission  by 
vote  of  inhabitants  or  by  consent  of  its  jus- 
tices of  peace  and  selectmen  as  provided  by 
statute.  116  C  538 

building  line  established  at  meeting  of  board 
of  selectmen  of  town  invalid  where  notice 
of  meeting  not  given  within  time  required 
and  no  copy  of  proposed  order  was  filed  in 
town  clerk's  office.  124  C  391 

in  applying  statute  requiring  five  days'  no- 
tice of  hearing,  both  terminal  days  must  be 
excluded.  124  C  392 


MUNICIPAL  COURTS 


§     1.  In  General;  Jurisdiction 
2.  Appeal 


§  1.  In  General;  Jurisdiction 

pleading  must  s..ow  residence  of  one  party  in 
citv  when  cause  of  action  arose,  1  R  150, 
315 

overruled,  2  D  328 

declaration  must  show  a  cause  of  action  aris- 
ing in  city,  1  R  260 

promise  by  nonresident  made  to  resident  to 
collect  execution  of  other  nonresident  is 
not  within  jurisdiction  of,  1   R  283 

action  for  escape  will  not  lie  if  judgment 
was  rendered  and  execution  levied  outside 
city,  though  escape  was  in  the  city  where 
sheriff  also  lived.  1  R  287 

City  Court  of  New  Haven  has  jurisdiction 
if  one  onlv  of  several  plaintiffs  lives  in 
city.  2  R  399 

cause  of  action  must  be  alleged  to  have  ac- 
crued in  city,  4  C  378 

City  Court  has  jurisdiction  though  collateral 
act  is  to  be  done  outside  city,  9  C  379 

City  Courts  have  same  powers  within  their 
jurisdiction  that  Countv  Courts  had.  23  C 
447 

City  Courts  have  jurisdiction  of  scire  facias 
against  nonresident  garnishee  where  orig- 
inal action  was  brought  to  same  court,  25 
C  437 
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-effect   of  failure  to  allege  that   original 


cause  arose  in  city,  25  C  440 

record  disclosing  presence  of  less  than  num- 
ber of  judges  required  by  charter,  25  C 
443 

need   not    disclose   number    or    names    of 

judges  present,  25  C  443 

absence  of  one  judge  waived  by  appear- 
ance and  submission,  25  C  443 

jurisdiction  over  crimes  "within  limits  of 
town  and  city"  does  not  reach  offenses  in 
town  limits  if  outside  city  limits,  27  C  595 

note  for  amount  beyond  jurisdiction  of  an 
inferior  court  may  be  brought  within  it  by 
part  payment,  32  C  201,  note 

judgment  on  merits  establishes  averments  as 
to  citv  being  defendant's  residence,  etc.,  32 
C  206 

two  counts  cannot  be  added  together  so  as 
to  bring  case  within  jurisdiction  of  City 
Court,  35  C  546 

jurisdiction  of  Police  Court  of  Meriden  con- 
fined to  cases  in  city  limits,  38  C  37 

offense   committed    in   town    outside   city 

limits  is  cognizable  by  justice  of  peace  in 
the  city,  3S  C  37 
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City  Court  of  Meriden ;  charter  proviso  de 
cause  of  action  arising  in  city  extends  only 
to  suits  in  equity,  39  C  119 

jurisdiction;  residence  of  one  party  in  city 
necessary ;  meaning  of  "resides,"  45   C  395 

city    boarder    during    winter,   but    voting 

and  making  home  elsewhere,  does  not  "re- 
side" in  city,  45   C  395 

City  Court  has  jurisdiction  if  one  of  joint 
plaintiffs  resides  within  the  city,  54  C  242 

mandamus  will  not  lie  to  compel  clerk  of 
police  court  to  pay  costs  of  prosecution, 
though  charter  provides  that  clerk  shall 
pay  and  though  clerk  would  have  right  to 
pay,  59  C  363 

under  charter  of  1859,  City  Court  of  Hart- 
ford has  concurrent  jurisdiction  with  jus- 
tices where  matter  in  demand  is  less  than 
$100,  63   C  446 

statute  de  jurisdiction  of  justices  does  not 
repeal  special  provisions  in  charters  de 
jurisdiction  of  City  Court,  63  C  451 

City  Court  cannot  adjudicate  the  validity  and 
priority  of  a  $1900  mortgage,  although  is- 
sue is  auxiliary  to  the  foreclosure  of  a 
judgment  lien  within  its  jurisdiction,  70  C 
386 

jurisdiction  of  Borough  Court  of  Walling- 
ford  over  bastardy,  73  C  247 

jurisdiction  of  City  Court  of  New  Haven 
over  criminal  prosecution,  76  C  552 

City  Court  of  Waterbury  has  equitable  as 
well  as  legal  jurisdiction,  81  C  400 

Town  Court  has  jurisdiction  to  punish  for 
contempt  by  a  fine  and  imprisonment,  82 
C  262 

when  costs  in  City  Court  of  Danbury  same 
as  Common  Pleas,  91  C  657 

Town  Court  has  no  jurisdiction  of  nonsup- 
port  committed  in  another  town,  93  C  361 

New  Haven  City  Court  can  sentence  to  re- 
formatory offenders  punishable  by  five 
vears  imprisonment  or  $1000  fine,  95  C 
600 

New  Haven  City  Court  has  exclusive  ju- 
risdiction of  minor  offenses  in  city,  97  C 
599 

discretion  to  call  in  stenographer ;  failure  to 
do  so  not  ground  of  error,  98  C  283 

jurisdiction  and  procedure  of  City  Court  in 
naturalization  hearings,  98  C  436 

employment  of  private  detectives  by  prosecut- 
ing authorities,  104  C  1 

informalities  in  record  overlooked,  but  not 
omission  of  necessary  ingredients,  107  C 
156 

as  failure  of  judge  or  clerk  to  sign  mem- 
orandum of  conviction,   107  C  156 
-oral  testimony  cannot  supply  lack,  107  C 


156 

duty  to  exercise  care  to  follow  proper  pro- 
cedure in  making  up  judgment  files,  109  C 
243 


where  charter  is  silent  as  to  service  of  proc- 
ess, provisions  of  general  statutes  applied, 
113  C  770 

service  of  garnishee   process   before   City 

Court  of  Meriden,  113  C  770 

City  Court  should  declare  statute  unconsti- 
tutional only  upon  clearest  grounds  or 
where  rights  of  litigant  make  it  impera- 
tive to  do  so,  119  C  323 

but  it  is  its  right  to  declare  any  law  un- 
constitutional, 119  C  325 

City  Court  had  power  to  amend  its  record 
to  make  it  "speak  the  truth,"  119  C  564 

§  2.  Appeal 

no  appeal  lies  from  City  Court  of  Bridge- 
port to  Common  Pleas,  37  C  488 

scire  facias  is  appealable  within  charter  al- 
lowing appeals  "in  suits  at  law,"  45  C  60 

no  writ  of  error  from  City  Court  of  Nor- 
wich lies  to  Superior  Court,  48  C  300 

no  appeal  allowed  by  charter  of  New  Haven 
from  conviction  of  drunkenness  in  Citv 
Court,  51  C  423 

charter  held  constitutional,  as  no  right  of 

jury  trial  for  drunkenness  existed  prior  to 
adoption  of  Constitution,  51  C  423 

appeal  from  City  Court  of  New  Britain  to 
either  Superior  or  Supreme  Court,  when, 
74  C  204 

City  Court  of  New  Haven ;  appeal  vacates 
judgment,  though  some  only  of  parties  ap- 
peal ;  trial  is  de  novo,  76  C  389 

appeal  from  City  Court  of  Waterbury,  76  C 
554 

bond  taken  by  clerk  of  City  Court  of  Hart- 
ford  without   court   order   good,  84   C  458 

sole  purpose  of  bond  on  appeal  is  to  secure 
cost  if  appeal  not  prosecuted,  84  C  458 

writ  of  error  in  summary  process ;  City  Court 
of  Hartford,  85  C  374 

criminal  Common  Pleas  Court  not  empow- 
ered to  consider  appeal  of  civil  action  from 
Borough  Court,  86  C  191 

repealing  act  applied  to  cases  pending  at  pas- 
sage, 36  C  425 

under  special  act  no  appeal  from  judgment 
of  Hartford  City  Court,  86  C  425 

appeal  lies  from  Town  Court  of  Stonington 
to  Supreme  Court  where  verdict  has  been 
set  aside,  91  C  731 

no  appeal  from  City  Court  of  Bridgeport  un- 
der amendment  of  1917,  92  C  568 

no  appeal  in  actions  of  $100  or  less  from 
City  Court  of  New  Haven  (now  changed 
by'Chap.  178,  Acts  1919;  Chap.  164,  Acts 
1921),  93  C  34 

by  amendment  to  statute,  right  of  appeal  in 
cases  of  $100  not  cut  off,  95  C  720 

on  appeal  to  District  Court  of  Waterbury  it 
may  permit  amendment  to  be  filed,  104  C 
297 
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appeal  from  City  Court  of  Norwalk  to  Court 
of  Common  Pleas;  judgment  vacated  but 
reinstated  if  appeal  dismissed,  105  C  424 

if  appeal  is  dismissed  by  erasure  from  docket 
or  the  like,  judgment  of  City  Court  stands, 
105  C  425 

whether   appeal   operates   as   stay   of   ex- 
ecution, quaere,  105  C  425 
-no  appeal  lies  from  order  to  issue  execu- 


tion. 105  C  425 

right  of  appeal  from  Borough  Court  of  Wal- 
lingford  to  Court  of  Common  Pleas  for 
New  Haven  County,  not  limited  to  cases 
of  S100  or  less.  114  C  582 

provision  '"as  is  now  provided  by  law  for 

appeals  from  justices  of  peace"  relates  to 
procedure.  114  C  582 

right  of  State  to  take  appeal  or  bring  writ 
of  error  in  criminal  case :  writ  of  error 
from  judgment  of  City  Court  holding  stat- 
ute unconstitutional.  113  C  373 

where  appeal  was  taken  to  next  term  of 
court    but    statute    provided    it    should    be 


taken  to  next  or  next  but  one  return  day, 
appeal  was  abatable,  122  C  151 
-but   appellant   should   have    been   permit- 


ted to  amend  defect,  122  C  151 

appeal  from  City  Court  is  process  within 
statute  concerning  amendments,   122  C   154 

appeal  section  in  Minor  Court  Act  is  ex- 
clusive and  provisions  are  repugnant  to 
charter  provisions  de  appeal  and  repeals 
them.  126  C  588 

act  as   whole  sets   up  new,   uniform  and 

exclusive    jurisdiction,    practice    and    pro- 
cedure, 126  C  588 
-in   view   of   provision   that   appeals   from 


civil  judgments  of  town  of  fifteen  thousand 
or  more  may  be  taken  to  Supreme  Court, 
appeal  from  City  Court  of  New  Britain  to 
Superior  Court,  taken  under  charter  pro- 
vision, dismissed,  126  C  588 
no  appeal  lies  to  Supreme  Court  from  judg- 
ment of  City  Court  in  criminal  case,  128 
C  341 


MURDER 
See  Homicide 


NAMES 
See  also  Trade-Marks  and  Trade-Names 


"A.  B."  and  "A.  B..  Sr."  presumed  to  be  the 

same   when   used   in   same   pleadings,    1    R 

432 
judgment  against  "A.  B..  Jr."  cannot  be  de- 
clared on  against  '"A.  B.,"  2  R  437 
word    "senior"    and    "junior"    is    no    part    of 

name,  8  C  293 
either   a  vowel   or  consonant   may  constitute 

Christian  name,  27  C  45 
as  "T.  Doe" ;  presumption  that  Christian 

name  is  T,"  27  C  46 
one   may   be   held   to   contracts    made    in   an 

adopted  name ;  name  assumed  may  be  that 

of  a  living  person,  35  C   147 
corporate    name    of    Shakers    is    that    of    the 

trustee  at  the  time,  35  C  155 
note  signed  "Z.  T.,  Trustee,"  may  be  shown 

by  parol  to  be  that  of  the  community.   35 

C  155 
deed    signed    "F.    S.    Banks,"    acknowledged 

"Frederick  S.  Banks";  variance  immaterial, 

61  C  28 
deed   held  admissible   in   evidence,   61    C 

28 
a  man  may  in  business  adopt  whatever  name 

he  may  choose  and  become  bound  by  it,  61 

C  49  ' 
on  a  note  signed  "A.  J.  and  J.  H.  Hopkins," 

"J.    If.    Hopkins"   will   be  held   liable   on 
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proof  that  he  adopted  the  signature  as  his 
own,  61  C  49 

translation  of  proper  corporate  name,  pre- 
viously used  in  instrument,  into  foreign 
tongue  in  signature  is  immaterial,  74  C 
224 

identity  of  name  as  bearing  on  identity  of 
persons,  77  C  182 

use  of  a  distinctive  name  of  a  previously 
created  business  restrained,  S3  C  679 

business  can  be  done  under  an  assumed  name 
without  filing  a  certificate  required  by 
statute,  but  such  an  act  renders  one  liable 
to  a  fine.  89  C  293 

does  not  make  contracts  void,  89  C  293 

one  may  use  any  name  he  chooses  and  sue 
thereon.  94  C  85 

if  defendant  proposes  to  contest  identity, 

special  pleading  is  necessary,  94  C  86 

maxim  idem  sonans  applied  as  regards  bal- 
lots, 106  C  102 

name  conferred  upon  national  bank  not  open 
to  alteration  or  impairment  by  State  un- 
less used  tortiously,  110  C  13 

national  banks  not  relieved  from  common  lim- 
itations as  to  use  of  name  protecting  against 
unfair  competition,  110  C  13 

complaint  that  national  bank  adopted  name 
so  similar  to  plaintiffs  as  to  mislead  pub- 
lic held  not  demurrable,  110  C  13 
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what  use  of  name  constitutes  unfair  competi- 
tion, question  of  fact,  110  C  13 

statement  of  person  out  of  court  as  to  his 
name,  like  his  statement  of  his  age,  is  ad- 
missible, 118  C  531 

misnomer  of  corporation  disregarded  if 
enough  is  expressed  to  show  there  is  such 
a  corporation  and  to  distinguish  it  from 
all  others,  120  C  52 

where  father  and  son  had  same  name,  latter 
being  known  as  "Jr.,"  and  purchaser  of 
land  knew  this  fact,  record  of  deed  not  re- 
ferring to  "Jr."  is  notice  that  father  owned 
land,  120  C  76 

right  of  man  to  use  his  own  name  in  busi- 
ness, 120  C  373 

authorities  reviewed,  and  strict  and  lib- 
eral rules  discussed,  120  C  373 


— in  this  State  plaintiff's  right  to  injunc- 
tion depends  on  proof  of  allegations  of 
complaint  as  to  consequences  of  use  of 
name  by  defendant,  120  C  373 

— as  actual  injury  to  plaintiff  or  confusion 


to  public ;  or  threat  or  menace  to  goodwill 
of  business,  120  C  373 
-in  instant  case,  held  that  defendants'  use 


of  word  "Yale's"  in  connection  with  retail 
hardware  business  was  not  with  dishonest 
purpose,  and  had  not  injured  or  would  not 
injure  plaintiff's  business  or  goodwill  or 
confuse  public,  120  C  373 
where  right  was  assigned  and  assignee  con- 
tinued to  employ  same  manager,  further  as- 
signment made  in  name  of  orignal  owner 
by  manager  as  his  agent  gave  title  to  sec- 
ond assignee,  122  C  33 


NATIONAL  BANK 

See  Banks  and  Banking  §  7 

NATURALIZATION 

See  Aliens 

NAVIGABLE  WATERS 

See  Waters  §  8 

NE  EXEAT 


writ  of  ne  exeat,  21   C  199,  footnote 
issuance  of  writ  of  ne  exeat  in  aid  of  pend- 
ing action,  96  C  721 


1. 
2. 

3. 
4. 

5. 


6. 
7. 


NEGLIGENCE 

In  General 

General  Principles  Determinative  of  Negligence  and  Contributory 

Negligence 

Duty  of  Owners  or  Occupants  of  Land 

To  Trespassers 

To  Invitees  and  Licensees 

( 1 )  In  General ;  Miscellaneous  Cases 

(2)  Ways  and  Crossings 

(3)  Amusement  Resorts;  Theaters. 

(4)  Stores  and  Other  Places  of  Business 
Miscellaneous 


Dangerous  Instrumentalities  and  Agencies 

8.  Miscellaneous  Cases  and  Situations 

9.  Contributory  Negligence 

10.  In  General 

11.  When  a  Defense;  Proximate  Cause 

12.  Children  and  Others  under  Disability 
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§  1  Negligence 


-Particular  Cases 


13.  - 

14.  Proximate  Cause  ;  Concurring  Negligence 


15. 
16. 

17. 
18. 
19. 


-In  General 
-Particular  Cases 


Last  Clear  Chance  Doctrine 

General  Principles 

Particular  Cases 


20.  Imputed  Negligence 

21.  Actions:  Procedure 

22.  In  General 

23.  Pleading 

24.  Evidence 

(1)  In  General :  Burden  and  Sufficiency  of  Proof 

(2)  Admissibility 

(3)  Res  Ipsa  Loquitur  Doctrine 

Note:  Particular  cases  pertaining  to  Automobile.  Boats.  Carriers,  Charities, 
Highways.  Landlord  and  Tenant.  Master  and  Servant.  Municipal  Corpora- 
tions. Physicians  and  Surgeons.  Railroads,  and  Street  Railways  have  been 
listed  under  those  titles  rather  than  here,  unless  their  repetition  under  Negli- 
gence was  thought  desirable. 

See  also  Assumption   of  Risk:   Charge  to  Jury    §    11:   Damages; 

Death  by  Wrongful  Act:  Estoppel  §  10:  Evidence:  Nuisance: 

Questions  of  Law  and  Fact  §  16;  Verdict  ;  Wanton, 

Wilful  and  Reckless  Misconduct 


§  1.  In  General 

if  both  parties  are  innocent  loss  to  fall  on  him 
negligently  furnishing  means  of  fraud.  11 
C  It 

law  as  to  negligence  in  making  demand  on 
bills  and  notes^  22  C  220 

defendant  liable  for  injury  caused  by  negli- 
gence combined  with  accident  to  which 
plaintiff  has  not  negligently  contributed. 
40  C  238 

different  uses  of  word.  70  C  188 

essence  of  actionable  negligence  is  infringe- 
ment of  another's  rights.  79  C  367,  80  C 
87  C  623,  88  C  151 

comparative  negligence.  32  C  371 
negligent  act  of  another  not  adopted  unless 
it  was  known  or  one  ought  to  have  known 
it  was  negligent.  S3  C  219 
involves  violation  of  legal  duty  assumed  by 
contract  arising  from  circumstances  or  re- 
lation of  the  parties.  87  C  623,  89  C  606 

negligence  involves  existence  of  a  primary 
rieht  and  its  invasion  by  wrongful  act.  88 
C  151 

negligence  may  arise  out  of  the  assumption 
of  an  obligation  which  as  a  matter  of  law 
does  not  rest  on  one.  94  C  232 

not  classified  in  this  State  as  slight,  ordinary, 
and  gross.  98  C  89 

such  classification  likely  to  result  in  con- 
fusion and  uncertainty.  98  C  89 

violation  of  statute  or  ordinance  material 
when.  9S  C  590 
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'wilful  negligence"  is  a  misnomer,  since  neg- 
ligence implies  only  want  of  due  care.  102 
C  676 
-wilfulness   implies   positi\e   intent   to    in- 


jure, 102  C  676 

a  representation  made  negligently  does  not 
constitute  fraud.   103   C  237 

law  ordinarily  not  concerned  with  wrong- 
doer's state  of  mind,  103  C 

where  defendant's  negligence  concurs  with 
a  natural  cause  to  produce  an  injurv,  104 
C  83 

"active  negligence"  not  recognized  in  this 
State  as  a  standard  of  conduct,  104  C  129 

where  it  is  statutory  offense  to  "suffer"  or 
"permit"  anything,  it  means  lack  of  rea- 
sonable care  as  well  as  affirmative  or  vol- 
untary act.  104  C  493 

conception  of  landowner  as  sovereign  with- 
in his  bounds  modified  by  modern  doc- 
trines of  negligence,   105  C  342 

act  of  God  defined :  unusual  wind  storm 
which  blew  out  window  glass,  held  not  to 
be.  105  C  647 

act  of  God  defined ;  must  be  sole  cause  of  ac- 
cident. 106  C  167 

defendant  not  relieved  of  liability  because  he 
was  acting  as   plaintiffs   agent,   106  C  231 

equitable  power  to  relieve  against  mere  neg- 
lect, not  gross  or  wilful.  107  C  459 

liability  for  negligence  and  for  breach  of 
duty  as  bailee  distinguished.  109  C  365 


claim  that  "heedlessness"  in  guest  statute  in- 
troduces new  degree  of  negligence,  109  C 
517 

disregards    disapproval    of    classification 

of  negligence   into  degrees,    109   C   517 

and   fails   to  heed   construction   in   Silver 


v.  Silver  (108  C  371)  109  C  517 
distinguished    from     reckless     disregard     of 

rights  of  others,   110  C  1 
wilful   and   wanton   misconduct   are  forms   of 

criminal  negligence,   110  C  244 

active  negligence  defined,  110  C  623 

right  to  recover  for  negligence  at  common 
law  as  vested  property  right  within  con- 
stitutional protection,   112  C  145 

principle   includes   injuries   to  persons   as 

well  as  to  property,   112  C  145 

when  Legislature  establishes  rule  of  conduct 
to  protect  others  from  injury  a  violation 
of  that  rule  is  negligence,   114  C  262 

statute  subjecting  to  criminal  penalty  pedes- 
trian who  uses  highway  negligently  or 
recklessly,  as  applied  to  civil  cases  estab- 
lished no  other  standard  than  common  law, 
116  C  48 

negligence  cannot  be  predicated  upon  state 
of  facts  which  do  not  impose  legal  duty, 
116  C  526 

does    not    mean   it   can   only   arise   when 

there  is  precedent  legal  relationship,  116  C 
526 

may   be   outgrowth   of  such   relationship, 

as  master  and  servant,  landlord  and  tenant 
and  the  like,  116  C  526 

may  also  arise  out  of  mere  hope  of  fu- 
ture establishment  of  relationship,  as  store- 
keeper, 116  C  526 

and  where  there  is  no  thought  of  relation- 
ship, as  where  automobiles  meet  on  high- 
way, 116  C  526 

duty  to  exercise  reasonable  care  arises  when- 
ever activities  of  two  persons  come  so  in 
conjunction  that  failure  to  exercise  that 
care  by  one  is  liable  to  injure  the  other, 
116  C  526 

limitations      by      Legislature,      such      as 

Workmen's   Compensation  Act,   116  C   526 

gross  negligence  under  Massachusetts  rule; 
guest  case,  116  C  545 

whether  one  owes  a  duty  to  another,  and,  if 
so,  the  nature  of  that  duty,  depends  upon 
the  relationship  between  them,  117  C  367 

in  determining  if  defendant  was  guilty  of 
gross  negligence,  same  rules  applied  as  in 
ordinary  negligence;  if  jury's  conclusion 
is  reasonable  it  must  stand,   117  C  433 

no  rule  exempting  adult,  on  ground  of  ad- 
vancing years,  from  duty  of  exercising  care 
of  ordinarily  prudent  person  who  has 
reached  age  of  discretion,  118  C  210 

same  facts  may  give  rise  to  action  for  negli- 
gence and  nuisance,  119  C  18 


Negligence  §  1 

question  as  to  when  and  to  what  extent  a 
recovery  for  negligence  may  be  based  upon 
breach  of  a  contract  obligation  considered 
and  cases  reviewed,  119  C  398 

breach   by   lessor    of  covenant   to   repair 

but  one  phase  of  question,  119  C  405 

fundamental    nature     of    obligation     the 

test  as  to  whether  action  is  founded  upon 
contract  or  tort,  119  C  398 

instances   of   physician   and   patient,   law- 
yer and  client,  bailor  and  bailee  cited,  119 
C  405 
-but    liability    for    negligence    arising    out 


of  contract  relationship  not  to  be  narrowed 
to  established  relations  such  as  these,  119 
C  407 

— negligence  occurs  where  one  under  duty 
to  exercise  certain  degree  of  care  to  avoid 
injury  to  others  fails  to  do  so,   119  C  398 

— and    action   may    arise    whether   there    is 


contractual   relationship  or   not,   119   C   398 
-mere   breach   of   contract    would   not   af- 


ford basis  for  recovery  in  tort,  but  neces- 
sary elements  to  establish  negligence  must 
be  shown,  119  C  409 

— nor  could  such  cause  of  action  be  based 
on  agreement  without  consideration,  119  C 
409 
-but   scope   of   undertaking    may   be   such 


that  duty  to  use  care   may  extend  beyond 
promisee  to  others,  119  C  410 

for    application    to    landlord    and    tenant, 

see  that  title 

nuisance  may  grow  out  of  negligence,  but  it 
may  exist  where  use  is  not  negligent  but 
nevertheless  results  in  damage  to  neighbor, 
121  C  589 

rule  that  employment  of  independent  con- 
tractor excuses  contractee  from  liability 
for  former's  negligence;  exceptions,   122  C 

.   7'  14. 

immunity  of  charitable  institution  for  negli- 
gence or  torts  of  agents,  123  C  646 

degree  of  negligence  as  slight,  ordinary  and 
gross  never  recognized  in  this  State,  125  C 
157 

if  one  undertakes  to  perform  act  and  does 
so  negligently  or  so  as  to  create  nuisance 
and  another  is  injured  it  makes  no  dif- 
ference if  act  was  done  under  contract  or 
gratuitously,  126  C  445 

that  plaintiff  won  box  of  candy  in  illegal 
bingo  game  nil  sig.,  in  suit  for  damages  for 
injuries  from  foreign  substance  in  it,  in  ab- 
sence of  causal  relation  between  illegal  act 
and  injury,   126   C  664 

where  negligence  proximately  caused  fright 
or  shock  and  this  in  turn  produced  in- 
juries,  recovery  is   allowed,    128   C  231 

no  recovery  is  permitted  for  fright  or  mental 
disturbance  where  there  is  no  outward 
manifestation  because  such  mental  states 
do  not  constitute  legal   injury,   128  C  235 
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§  1  Negligence 

actionable  negligence  cannot  be  based  on 
breach  of  duty  unless  injured  person  is 
within  class  of  persons  to  whom  it  is  owed, 
128  C  437 

persons  on  sidewalk  of  city  street  within 

class  of  those  entitled  to  protection  from 
negligence  of  automobile  drivers,  128  C 
438 

§  2.  General  Principles  Determinative  of 
Negligence  and  Contributory  Neg- 
ligence 

ordinary  care  incumbent  on  plaintiff;  "ordi- 
nary" svnonvmous  with  "reasonable,"  19  C 
572 

ordinary  care  and  gross  negligence  denned, 
23  C'443 

test  is  not  mere  fault,  but  want  of  ordinary 
care.  26  C  597 

defendant  is  liable  for  want  of  ordinary  care, 
28  C  267 

negligence  defined,  39  C  210,  46  C  207,  51  C 
387,  56  C  444 

ordinary  care  not  required  at  the  very  time 
and  place  if  rendered  impracticable  by  ac- 
cident. 40  C  238 

in  anv  given  state  of  facts  the  law  determines 
the' duty,  51  C  387,  53  C  461,  60  C  239 

negligence  is  a  failure  to  perform  some  duty 
or  its  performance  in  an  improper  manner, 
51  C  393 

must  use  reasonable  care  to  free  from  im- 
putation of  contributory  negligence,  53  C 
462 

what  is  reasonable  care,  53  C  462 

reasonable  care  is  the  exercise  of  care  in 
proportion  to  the  dangers.  54  C  171 

simply   means    reasonable   care   under   all 

circumstances.  54  C  171 

rule    of    ascertaining,    is    the    same    for 

plaintiff  and  defendant,  54  C   171 

ordinary  care  in  dangerous  situations  means 
great  care ;  the  greater  the  danger  the 
greater  the  care  required,  55  C  336 

negligence  presupposes  duty  of  taking  care ; 
also  knowledge  or  its  legal  equivalent,  59 
C  261 

negligence  involves  the  idea  of  a  duty  to  act 
in  a  certain  way  and  its  violation,  60  C 
239 

also  a  standard  by  which  the  given  con- 
duct is  to  be  judged.  60  C  239 

when   the   standard   is   fixed   by  law   the 

question  whether  the  conduct  is  in  viola- 
tion is  one  of  law,  60  C  239 

where  standard  is  fixed  by  general  agree- 
ment court  will  itself  recognize  and  apply 
the  standard,  60  C  239 

aliter.  where  standard  is  not  so  fixed  and 


defined   and   explained.  64   C   489,  82  C   105, 
200.  83  C  503.  84  C  1,  86  C  335 

reasonable  care  is  that  of  ordinarilv  prudent 
man,  68  C  493,  83  C  503.  86  C  439 

is    care    proportional    to    the    whole    sit- 
uation. 74  C  555,  75  C  548,  82  C  170,  84  C 
444,  85  C  231 
-where    situation    is    complex,    all    circum- 


prescribed,  60  C  239 

person  injured  must  use  his  senses,  and  the 
knowledge  he  possesses,  64  C  377 ,  70  C  54, 
72  C  69,  682,  73  C  143,  79  C  42,  88  C  256 
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stances  are  to  be  considered,  80  C  260,  72 

C69 
due  care  an  inference  from  relevant  facts,  72 

C  69 
one  is  chargeable  with  knowledge  of  facts  he 

ought  to  know.  72  C  682,  86  C  109 
lack  of  experience   does  not  excuse  want  of 

care,  74  C  353 
expense  of  adopting  method  of  safeguarding 

is  element,  75  C  548 
one  cannot  calculate  close  chances  as  to  his 

safety.  79  C  76,  80  C  63 
failure   to   use   one's   senses,  to  avoid  known 

danger  is  negligence.  81  C  330 
how  far  one  may  rely  on  knowledge  of  dan- 
ger, or  reasonable  belief  as  to  knowledge, 

on  part  of  another.  82  C  105.  87  C  310 
not   to   be    presumed    that    one    in    dangerous 

position   will    escape   at   all   hazards,   82   C 

105 
what  in  the  exercise  of  ordinary  care  can  be 

discovered   is   considered  known ;    negligent 

ignorance  is  knowledge,  82  C  200 
failure  of  actual  knowledge  of  a  danger  does 

not    relieve    one    of    exercising    reasonable 

care,  83  C  219.  320 
common-law  standard  is  ordinary  care  under 

the  circumstances.  83  C  503 
what    one    using   ordinary    care    should    have 

observed  is   imputed  as  known,   83   C   581, 

595 
standard  fixed  by  the  Legislature,  84  C  2 
that  in  attempting  to  escape  injury,  one  does 

a    dangerous    thing,    is    not    necessarily    a 

bar ;  all  conditions   must  be  considered,  85 

C  102 
mere  knowledge  of  an  extraordinary  risk  not 

sufficient ;   there   must   be   a   comprehension 

of  the  danger,  85  C  607,  86  C  83 

full  and  adequate  means  of  know  ledge  treated 
as  knowledge.  86  C  111 

defendant  liable  even  without  actual  knowl- 
edge of  danger  of  another  if  he  did  not  ex- 
ercise reasonable  care.  86  C  111 

neglect  in  acquiring  knowledge  of  another's 
danger  may  furnish  liability,  86  C   111 

negligence  may  exist  in  use  of  a  harmless  in- 
strument. 86  C  301 

negligence  defined,  86  C  335 

involuntary  act  resulting  from  fright  not  re- 
garded as,  86  C  415 

negligence  is  determined  on  existing  condi- 
tions, such  as  darkness.  86  C  510 

one  moving  from  place  of  safety  to  place  of 
danger  must  use  his  senses,  88  C  256 


Negligence  §  2 


right  of  each  party  to  rely  on  other's  use  of 

proper  care,  91  C  327 
intoxication   is    not    negligence   per   se,   93    C 

99 
ideal  standard  remains  same  but  quantitative 

extent  varies,  93  C  254 
one   must   be   judged    as    much   by    what   he 

would  have  seen  if  he  used  reasonable  care 

as  by  what  he  actually  did  see,  95  C  524 
plaintiff  conclusively  presumed  to  know  what 

ordinary  use  of  his  senses  would  have  told 

him,  98  C  301 
full    and    adequate    means    of    knowledge 

are  usually  the  equivalent  of  knowledge,  98 

C  301 
plaintiff  required  to  act  upon  what  he  should 

have  known,  as  well  as  upon  what  he  did 

know,  98  C  303 

effect  of  emergency,  98  C  490 

of  no  avail  if  produced  by  negligence  of 

party  claiming  benefit  of  it,  98  C  490 

all  circumstances  are  to  be  considered  in  de- 
termining whether  conduct  was  negligent, 
98  C  584 

existence  of,  ordinarily  depends  upon  wheth- 
er plaintiff  acted  as  a  reasonably  prudent 
man,  98  C  587 

standard  is  care  of  ordinarily  prudent  person, 
not  that  of  one  of  plaintiff's  class  and  con- 
dition, 98  C  610 
x  one  bound  by  knowledge  of  all  facts  which 
would  have  been  disclosed  by  reasonable 
use  of  faculties,  99  C  633 

charge  that  plaintiff  cannot  recover  if  guilty 
of  "any"  negligence  contributing  "directly 
to  his  injury"  is  too  favorable  to  defend- 
ant, 100  C  170 

failure  of  one  confronted  with  sudden  danger 
to  take  the  proper  or  expected  course  of 
action,   does  not  constitute,   100  C   192 

no  distinction  between  negligence  and  con- 
tributory negligence  as  regards  rule  or 
standard  to  be  applied,  100  C  279 

duty  of  everyone  to  guard  himself  against 
perils  he  knows  or  should  reasonably  know, 
101  C  584 

it  is  not  actual  knowledge  that  is  material, 
but  the  knowledge  with  which  one  is 
chargeable  under  the  circumstances,  102  C 
676 

performance  of  duty  is  determined  in  view 
of  circumstances  which  reasonably  ought 
to  have  been  known  as  well  as  those  known, 
103  C  268 

conduct  is  to  be  tested  by  what  should  have 
been  known  by  use  of  reasonable  care  to 
discover  danger,  103  C  547 

amount  of  care  is  to  be  proportioned  to 

danger  of  situation,   103  C  547 

due  care  defined ;  may,  under  circumstances, 
mean  great  care,  104  C  129 


one  is  charged  with  knowledge  of  what  he 
could  have  observed  by  ordinary  use  of  his 
senses,  104  C  130 

extent  of  care  is  measured  by  seriousness  of 
injury  to  be  anticipated,  104  C  139 

person  is  bound  to  foresee  natural  and  prob- 
able consequences  of  his  act,   105  C   1 

reasonable  care  as  requiring  varying  amount 
of  care  according  to  circumstances,  105  C 
451 

one  is  bound  to  make  reasonable  use  of  facul- 
ties, 105  C  482 

reasonable  care  means  care  proportionate  to 
the  danger,  105  C  484 

definition  of  negligence  as  "imperfect  per- 
formance of  legal  duty,"  held  not  mislead- 
ing in  view  of  rest  of  charge,  105  C  663 

law  does  not  impose  an  impossible  standard 
of  care,  106  C  302 

standard  of  care  is  always  the  same ;  the  de- 
gree of  care  may  vary  with  the  circum- 
stances, 107  C  562 

one  may  assume  other's  knowledge  of,  and 
obedience  to,  the  law,  107  C  633 

one  is  bound  to  exercise  intelligence,  judg- 
ment, understanding  and  care  of  reasonably 
prudent  man  under  all  circumstances,  107  C 
670 

standard  of  care,  that  of  reasonably  prudent 
person,  never  varies,  108  C  180 

measure    of    care    required    in    particular 

situation  is  ordinarily  question  of  fact,  108 
C  180 

sudden  emergency  as  excusing  error  in  judg- 
ment, 108  C  505 

no  presumption  of  due  care  based  upon  in- 
stinct of  self-preservation,  109  C  144 

if  facts  point  equally  as  much  to  failure  to 
use  care  as  to  its  exercise,  plaintiff  cannot 
recover,  109  C  144 

same  tests  apply  in  contributory  negligence  as 
in  case  of  negligence  and  same  tests  of 
causal  connection  with  injury;  substantial 
factor,  112  C  421 

one  put  in  perilous  position  by  negligence  of 
another  not  contributorily  negligent  if  he 
acts  as  reasonably  prudent  person  though 
he  might  have  avoided  injury  by  use  of 
better  judgment,  112  C  603 

reasonable  anticipation  of  danger  as  basis, 
113  C  361 

likelihood  that  danger  would  be  in- 
creased by  negligence  of  another  party,  113 
C  361 

care  to  be  exercised  toward  young  child 
traveling  alone  must  be  proportionate  to 
his  youth  and  inexperience,  113  C  408 

a  violation  of  a  statutory  rule  of  conduct, 
the  purpose  of  which  is  to  protect  others 
from  injury,  constitutes  negligence,  114  C 
262 

but   statute   must  be   intended  to  accom- 


plish such  protection,  114  C  262 
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— and  injury  suffered  must  be  of  a  nature 
which    the    statute    is    intended    to    guard 
against.  114  C  262 
-principle    applied     to    requirement     that 


automobiles    be    registered    before    use    on 
highway.  114  C  262 

fact  that  defendant  was  confronted  with  a 
serious  emergency  an  important  element, 
114  C  396 

as    where    gasoline    caught   fire   while   he 

was  filling  tank  of  car,  114  C  396 

one  is  entitled  to  assume  that  another  will 
exercise  proper  care  until  he  perceives 
that  other  is  not  doing  so.  116  C  288 

he    does    not    assume    risk    that    another 

will  by  some  sudden  act  or  omission  sub- 
ject him  to  danger,  116  C  288 

where  there  is  extraordinary  risk,  mere 
knowledge  of  risk  not  sufficient;  must  be 
comprehension  of  it  before  contributory 
negligence  can  be  found.  116  C  443 

known  conditions  must  be  such  that  ordi- 
narily  prudent    person    would   have   appre- 
ciated danger.  116  C  443 
-where    plaintiff's    act    was    instinctive    or 


due  to  momentary  and  excusable  inatten- 
tion,  h   may  not  constitute,   116  C  443 

conduct  of  defendant  not  to  be  tested  by 
his  knowledge  and  experience  after  the 
event,  116  C  503 

one  put  in  perilous  position  by  negligence  of 
another,  not  guilty  of  contributory  negli- 
gence if  he  takes  such  steps  as  reasonably 
prudent  person  would  take,  116  C  511 

even  though  he  might  have  avoided  in- 
jury by  r.se  of  better  judgment  or  taking 
a  different  course,  116  C  511 

if  negligence  of  defendant  creates  emergency, 
legal  responsibility  to  avoid  accident  not 
on  plaintiff,  117  C  488 

rule  as  to  due  care  is  more  lenient  and  liberal 
when  driver  is  confronted  with  sudden 
emergency.  117  C  589 

not  available  to  one  who  by  his  negli- 
gence has  created  emergency.  117  C  589 

basis  of  negligence  is  that  defendant  should 
anticipate  the  likelihood  of  danger.  119  C 
16 

distinguished  from  reckless  misconduct.  119 
C  S32 

standard  of  care  for  minors,   120  C   46 

standard  is  that  of  ordinarily  prudent  man. 
120  C  48 

this  is  an  "external  standard"  and  takes 

no  account  of  the  personal  equation  of  the 
man  concerned,  120  C  48 

gross  negligence  in  statute  de  misconduct  of 
operator  of  motor  vehicle  resulting  in 
death  imports  negligence  of  materially 
greater  deerree  than  mere  want  of  ordinary 
care,  120  C  231 
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inattention  or  carelessness  of  -uch  char- 
acter as  to  signifv  indifference  to  rights 
of  ethers.  120  C  234 

when  Legislature  establishes  rule  of  conduct 
by  statute  for  protection  of  others  from  in- 
jur}-, violation  of  rule  constitutes  negli- 
gence, 120  C  415 

breach  of  rules  and  orders  of  employer  are 
not  regarded  as  negligence  in  law ;  are 
merely  evidence  of  negligence  to  be  con- 
sidered in  light  of  other  relevant  testi- 
mony.  120  C  701 

essential  basis  of  negligence  is  reasonable 
anticipation  of  likelihood  of  danger  arising 
from  conduct  which  caused  the  injurv,  121 
C  356 

one  who  assumes  control  of  an  instrumen- 
tality bound  to  exercise  due  care  in  his 
use  of  it,  121  C  356 

when  emergency  is  created  by  defendant's 
own  negligent  conduct,  that  he  subsequently 
did  all  that  could  be  expected  of  him 
would  not  absolve  him  from  liabilitv,  121  C 
432 

within  their  scope,  orders  of  public  utilities 
commission  have  force  of  statutes  and  vio- 
lation of  anv  proper  order  is  negligence 
per  se.  122  C  236 

as  is  violation  of  valid  municipal  ordi- 
nance. 122  C  239 

to  be  guilty  of.  plaintiff  must  have  compre- 
hended or  in  exercise  of  reasonable  care 
should  have  realized  risk  or  danger  from 
condition  complained  of.  122  C  25S 

but   duty   to    exercise    ordinary-   care   in- 
cludes   duty     to    observe     and     appreciate 
danger  or  threatened  danger.  122  C  253 
-one    is    conclusively    presumed    to    know 


and  appreciate  dangers  which,  under  same 
or  similar  circumstances  would  have  been 
known  or  appreciated  by  ordinarily  pru- 
dent person,  122  C  2:3 

conduct  which  may  be  careful  in  dealing 
with  an  adult  mav  be  careless  in  dealing 
with  a  child,  123  C  116 

in  emergency  not  due  to  own  negligence,  one 
is  not  relieved  of  all  obligation  to  exercise 
care  but  is  required  to  exercise  care  of 
ordinarily  prudent  person  in  such  emer- 
gency. 123  C  205 

fact  that  driver  is  confronted  by  sudden  emer- 
gency not  of  his  own  creation,  proper 
consideration  in  determining  negligence, 
123  C  590 

right  of  one  to  assume  that  another  will  use 
due  care  ceases  when  former  knows  or  in 
the  exercise  of  reasonable  care  should 
know  that  assumption  has  become  unwar- 
ranted. 125  C  60 

anticipation  of  harm  as  the  basis  of  negli- 
gence, 125  C  542 


violation  of  statute  establishes  negligence 
only  as  to  person  to  whom  the  duty  is  ow- 
ing, 126  C  473 

whether  plaintiff  is  such  a  person  is  for 

court  to  determine,  126  C  473 

one  holding  himself  out  as  skilled  engineer 
bound  to  exercise  that  degree  of  care  which 
skilled  engineer  of  ordinary  prudence  in 
same  line  would  exercise  under  same  cir- 
cumstances,  126   C  551 

breach  of  statute  not  basis  of  negligence  when 
due  to  circumstances  beyond  the  control  of 
a  party  and  to  which  no  voluntary  act  on 
his  part  contributes,  126  C  700 

test  of  existence  of  duty  to  use  care  is  found 
in  foreseeability  that  harm  may  result; 
this  does  not  mean  actual  foresight  of  prob- 
ability of  harm  or  that  particular  injury 
was  foreseeable ;  test  is,  would  ordinary 
man  in  defendant's  position,  knowing  what 
he  knew  or  should  have  known,  anticipate 
harm  of  same  general  nature,  128  C  237 

due  care  always  predicated  on  existing  cir- 
cumstances ;  effect  of  peculiarity  of  circum- 
stances on  verdict ;  trier  given  wide  lati- 
tude in  drawing  inference  of  negligence, 
129  C  588 

negligence  based  on  breach  of  duty,  129  C 
589 

§  3.  Duty    of    Owners    or    Occupants    of 
Land 

§  4.  To  Trespassers 

that  plaintiff  is  a  trespasser  is  not  necessarily 

a  bar  to  recovery,  19  C  507 
technical  trespass  must  involve  what  to  bar, 

26  C  591 

as  by  child  within  years  of  discretion,  26 

C  598 
cattle    killed    while    trespassing    on    railroad 

track ;  the  mere  trespass  is  not  a  defense, 

27  C  393 

no   trespass   if   owner   has   right   of   way 

across  track,  23  C  101 

child  injured  by  negligence  of  street  rail- 
way company;  trespass  held  not  a  bar,  45 
C  284 

duty  of  landowner  to  children  who  trespass, 
78  C  406,  79  C  367 

"attractive  nuisance"  doctrine  never  sanc- 
tioned in  this  State,  79  C  367 

trespasser  on  railroad  right  of  way  need  not 

be  anticipated,  84  C  406 
due    care    must    be    taken    towards    him 

after    his    presence   becomes   known,   84    C 

406 
a  trespasser  on  railroad  property,  if  injured, 

must  show  his  right  to  be  there,  to  recover, 

87  C  623 
no  liability  for  trespassing  cat  unless  it  was 

known  to  be  vicious,  89  C  1 
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landowner  does  not  have  to  keep  land  in  safe 

condition   for  a  trespasser,  89  C  286 
"attractive  nuisance"  doctrine  not  adopt- 
ed, 89  C  286 
employee  of   gas  company  entering   premises 

to   inspect   gas    range   is   not   a   trespasser, 

91    C   492 
minor  volunteer  helper  to  a  servant  riding  on 

a  motor  truck  of  the  master  is  a  trespasser, 

95  C  568 
duty  owed  to  a  trespasser  by  one  knowing  of 

his   presence   in   a   position  of   peril,   95   C 

568,  724 
"attractive    nuisance"     doctrine     rejected     in 

this  State,  97  C  99 
as    a   general    rule   owner    owes    no   duty   to 

keep  his   premises   safe   for   trespassers,   98 

C  244 
but  is  liable  for  due  care  to  travelers  in 

their  lawful  use  of  highway,  98  C  243 
-although  the   injury  is  received  upon  his 


own  land,  98  C  243 
driver  of  motor  vehicle  owes  no  duty  to  tres- 
passers on  it  till  thev  are  discovered,  99  C 

474 
owes   no   duty   to   look   for   them,   99    C 

474 
does  owe  them  duty  to  exercise  due  care 

after  they  are  discovered,  99  C  474 
attractive    nuisance    doctrine    discountenanced, 

99  C  667,  101  C  545 
not  to  be  invoked  in  any  case  by  tenant 

as  to  conditions  on  premises  in  his  control, 

99  C  667 
owner   owes   no  duty   to   keep   premises   safe 

for  trespassers,   101   C  340 
but   when  he  knows,  or  should  know  of 

their  presence,  he  must  use  reasonable  care, 

101   C  340 
trespasser  directed  to  leave  premises  by  dark 

passage   with   unguarded  ditch ;    verdict   for 

defendant  held  unreasonable,   101   C  340 

maintaining  barbed  wire  fence  near  boundary 
so  that  children  sliding  on  adjoining  land 
are  thrown  into  it  and  hurt,  101   C  545 

"attractive  nuisance"  doctrine  not  adopted 

in  this  State,  101  C  545 

trespasser  liable  for  indirect  and  consequen- 
tial results  of  wrong,  102  C  93 

prospective  tenant  given  key  for  inspection 
only,  becomes  trespasser  if  he  uses  prem- 
ises for  any  other  purpose,  102  C  93 

trespasser  liable  for  destruction  of  house  and 
contents  by  fire,  102  C  93 

where  abutting  owner  maintains  part  of 
premises  apparently  as  portion  of  highway, 
traveler  who  oversteps  boundary  not  a 
trespasser,   105   C   1 

liability  of  owner  for  inherently  danger- 
ous condition.  105  C  1 

one  is  not  trespasser  who  enters  land  to  re- 
take goods  wrongfully  put  there  by  land- 
owner, 105  C  342 
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— may  use  such  precaution  against  known 
dangers  as  reasonable  care  would  dictate, 
105  C  342 

— effect  of  modern  doctrines  of  negligence 


on  doctrine  of  sovereignty  of  landowner, 
105  C  342 

going  on  property  to  retake  cattle  wrong- 
fully impounded,  armed  with  shotgun, 
shooting  dog  and  then  being  "beaten  up" 
by  landowner,  105  C  342 

where  plaintiff  injured  by  fall  of  structure 
from  roof,  that  he  was  on  land  of  third 
party  does  not  bar  recovery  by  him  as  a 
trespasser,  109  C  158 

this  would  be  true  though  defendant  had 

right  of  way  over  land,  109  C  158 

owner  owes  no  duty  to  trespassers  to  keep 
his   premises   in   safe  condition,    110   C   178 

but  where  property  abuts  a  highway  he 

is  liable  to  travelers  though  injury  is  re- 
ceived on  his  own  land,  110  C  178 

same   rule   applies   to  much-traveled   pri- 
vate way,  110  C  178 
trespasser  on  private  right  of  way  entitled  to 
recover  where  his  presence  became  known 
to  driver,  114  C  87 

unregistered  automobile  in  highway  is  not 
nuisance  but  operator  is  trespasser  against 
owner  of  fee,  114  C  262 

not  by  that  fact  liable  for  any  injury  he 

may  do,  114  C  262 

duty  to  use  reasonable  care  toward  trespas- 
ser in  position  of  peril ;  act  need  not  be 
wanton  or  wilful  to  create  liability,  115  C 
62 

employee  repelling  trespasser  from  inside  of 
circus  tent  when  he  should  have  been  out- 
side; master  liable  for  injury  to  boy,  115 
C  62 

that  injured  person  was  committing  a  tres- 
pass, does  not  of  itself  constitute  contrib- 
utory negligence,  115  C  66 

whether  automobile  injuring  pedestrian  was 
trespasser  on  railroad  property  did  not  af- 
fect latter's  duty  to  pedestrian,   116  C  389 

until  trespasser's  presence  has  become  known, 
only  duty  owed  him  is  to  avoid  injury  by 
wilful  and  wanton  acts,  117  C  368 

where  owner  or  servants  know  tres- 
passers are  to  be  expected,  there  is  duty 
to  exercise  reasonable  outlook  to  discover 
their   presence,    117   C   368 

trespasser    deemed    to    assume    risks    he 

may  incur,  117  C  368 

owner  ordinarily  owes  no  more  duty  to  li- 
censee than  to  trespasser,  as  they  both  as- 
sume risk  of  danger,   121   C  356 

but  when  presence  of  licensee  or  tres- 
passer becomes  known,  owner  under  duty 
to  exercise  reasonable  care  to  avoid  in- 
juring them,  121  C  356 
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owner  of  property  owes  no  duty  to  licensee 
or  trespasser,  infant  or  adult,  to  keep  it  in 
safe  condition,  123  C  110 

but   when  owner  knows  or  should  know 

that  children  are  likely  to  trespass  upon  a 
part  of  his  land  where  he  maintains  danger- 
ous condition,   he  may  be   liable  for   harm 
resulting  therefrom,   123  C   110 
-as    when   pile  of   lumber    involved   condi- 


tion   dangerous    to    children    and    property 

owner  knew   they   played  there,   123   C   110 
ordinarily  landowner  not  liable  to  trespasser 

for   failure   to   use   care  to   safeguard   him, 

125  C  526 
but  when  presence  of  trespasser  becomes 

known  to  him  landowner  owes  duty  to  use 

ordinary  care  to  avoid  injuring  him,  125  C 

526 
basis   of  restricted   liability   rests   on   fact 


that  landowner  has  higher  right  and  tres- 
passer assumes  risk  of  conditions  on  prop- 
erty, 125  C  526 

— and  landowner  may  assume  that  no  one 
will  enter  land  without  right,  125  C  526 

— both   these   conditions   apply  also  to   one 


who,  though  not  the  owner,  is  using  land 
under  grant  or  license  of  owner,  125  C 
527 

— so  that   same   rule   of   restricted   liability 
applies  to  him  as  to  landowner,  125  C  527 
-liability    of     telegraph    company     having 


right  of  way  over  property  of  railroad 
company  for  its  poles,  determined  by  same 
principles  as  that  of  latter,  125  C  533 

§  5.  To  Invitees  and  Licensees 

§  5(1).  In  General;  Miscellaneous 
Cases 

duty  to  licensee  and  to  invitee ;  must  be  no 
active   negligence   of  landowner,   66  C   528 

one  enjoying  license  must  use  care,  66  C 

528 

implied  invitation;  duty  of  landowner,  74  C 
723,  78  C  167,  79  C  375 

right  of  licensee  to  recover  for  negligence 
of  licensor;  estoppel  of  plaintiff  to  claim 
as  licensee  from  allegation  in  pleading  that 
he   was  employed   by   defendant,  80  C   2.;S 

whether  third  person  injured  by  landlord's 
failure  to  make  repair  can  sue  him,  quaere, 
87  C  237 

landowner  need  not  keep  property  safe  for 
a  licensee,  89  C  286 

"turntable"  and  "attractive  nuisance"  doc- 
trine not  adopted  in  Connecticut,  89  C 
286 

proof  that  one  has  not  forbidden  children  to 
play  on  premises  may  be  evidence  of  a  li- 
cense ;  does  not  constitute  an  invitation,  89 
C  286 

employee  of  gas  company  enters  premises  as 
a  licensee  to  investigate  complaint,  91  C 
493 
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this  can  be  proved  under  claim  of  tres- 
pass, if  not  objected  to,  91  C  493 

liability  of  master  to  one  who  at  servant's 
invitation  volunteers  to  assist  him  and 
rides  on  truck  driven  by  him,  95  C  568 

"attractive  nuisance"  doctrine  rejected  in 
this  State,  97  C  99 

user  for  mutual  benefit  of  both  parties  is  re- 
garded as  one  by  invitation  not  by  license, 
102  C  386 

extent  of  duty  owed  to  an  invitee,  108  C 
226 

workman  instructed  by  owner  to  return  to 
unfinished  building  for  his  pay  was  an  in- 
vitee ;  entitled  to  damages  from  owner  and 
tenant,  in  joint  control,  for  falling  into 
unguarded  elevator  shaft,   108  C  226 

landlord's  duty  to  visitor  of  tenant  is  a  di- 
rect one  to  him  as  invitee,  108  C  401 

as  to  duty  of  cemetery  association  to  keep 
premises  reasonably  safe  for  persons  at- 
tending committal  services,   109  C  410 

for  persons   walking  across  the  lots,   109 

C  410 

husband  visiting  hospital  to  take  his  wife 
home,  is  an  invitee,  113  C  188 

obligation  of  owner  of  building  to  contractor 
or  his  employee  for  hidden  dangers  known 
to  owner,  114  C  110 

hospital,  as  charitable  institution,  not  respon- 
sible to  those  who  avail  themselves  of  its 
benefits,  for  injuries  sustained  through  neg- 
ligence or  torts  of  its  managers,  agents 
and  servants,  117  C  587 

but  to  invitee  upon  premises  of  hospital, 

not  a  patient,  it  owes  same  duty  as  does 
any  landowner,   117  C  588 

duty  of  owner  of  premises  to  exercise  rea- 
.  enable  care  to  have  them  reasonably  safe 
for  invitee,  and  to  guard  him  against  dan- 
gers of  which  owner  knew  or  should  have 
anticipated,   118  C  263 

court  should  have  found  that  ladder  from 

which  plaintiff  fell  in  leaving  defendant's 
carload  of  grapes,  slipped  beneath  his 
weight,  118  C  263 

this  fact  material  to  negligence  and  con- 
tributory  negligence   and   correction   neces- 
sitated new  trial,   118  C  263 
-question    also    presented    whether    ladder 


was  so  situated  as  to  be  in  nature  of  a 
trap  or  concealed  source  of  mischief,  118 
C  263 

party  in  actual  possession  and  control  of 
premises  where  accident  happens  is  charge- 
able with  negligence  notwithstanding  flaw 
in  his  right  to  possession  and  control,  119 
C  233 

duty  of  landowner  to  persons  invited  to  enter 
premises,  119  C  465 

one  who  enters  premises  of  another  as  li- 
censee or  invitee  is  not  freed  of  obligation 


to  use  due  care  not  to  injure  owner,  121 
C  356 

gas  company's  employee  left  trapdoor  to  cel- 
lar open  in  house  where  he  had  been  read- 
ing meter  and  plaintiff  fell  in  it;  verdict 
for  latter   sustained,   121    C  356 

owner  ordinarily  owes  no  more  duty  to  li- 
censee than  to  trespasser,  as  they  both  as- 
sume risk  of  danger,  121  C  356 

but  when  presence  of  licensee  or  tres- 
passer becomes  known,  owner  under  duty 
to  exercise  reasonable  care  to  avoid  in- 
juring them,   121  C  356 

whether  one  going  on  premises  for  purposes 
of  reading  gas  meter  is  licensee,  quaere, 
121  C  357 

owner  may  use  wax  or  oil  in  treating  floor 
without  incurring  liability  to  one  who  falls 
unless  he  is  negligent  in  materials  used  or 
manner  of  applying,  121  C  369 

where    no    evidence    that    plaintiff's    fall 

caused  by  lumps  of  wax  on  floor  of  de- 
fendant's office  building,  verdict  for  former 
should  have  been  set  aside,   121    C  369 

/owner  owes  invitee  duty  of  having  premises 
safely  constructed  and  maintained  and  to 
guard  him  against  dangers  of  which  owner 
is  cognizant  or  should  have  anticipated,  121 
C  371 

one  may  be  invitee  as  to  portion  of  building 
and  not  enjoy  that  status  as  to  other  por- 
tions, 122  C  413 

as    where    invitee     is    using    portion    to 

which  invitation  has  not  been  extended  ex- 
pressly or  impliedly  and  which  owner 
would  not  reasonably  expect  invitee  to 
use,  122  C  413 

Yale  University  held  liable  to  one  coming  to 
visit  patient  in  Institute  of  Human  Rela- 
tions who  fell  on  icy  walk,  122  C  646 

property  owner  is  not  insurer  of  safety  of 
persons  using  common  approach  to  prem- 
ises against  injury  by  snow  and  ice  there- 
on ;  extent  of  his  duty,   123   C  20 

burden  of  proof  to  show  defective  con- 
dition of  steps  and  that  defendant  had 
actual  or  constructive  notice  not  satisfied, 
123  C  20 
/to  charge  property  owner  with  liability,  no- 
tice must  be  of  the  defect  itself  which 
caused  the  injury,  not  merely  of  condi- 
tions naturally  productive  of  defect  and  in 
fact   producing   it,   123   C  23 

owner  of  property  owes  no  duty  to  licensee 
or  trespasser,  infant  or  adult,  to  keep  it  In 
safe  condition,   123   C   110 

but  when   owner  knows  or  should  know 

that  children  are  likely  to  trespass  upon  a 
part  of  his  land  where  he  maintains  dan- 
gerous condition,  he  may  be  liable  for  harm 
resulting  therefrom,   123  C  110 
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as  when  pile  of  lumber  involved  condi- 
tion dangerous  to  children  and  property 
owner  knew  they  played  there,   123   C   110 

liability  of  landowner  to  invitee  of  tenant, 
where  it  exists,  belongs  in  field  of  negli- 
gence and  not  of  nuisance,  125  C  516 

where  plaintiff  fell  from  fire  escape  under  de- 
fendant's control  due  to  tread  giving  way. 
court  could  infer  negligence  if  it  found  that 
bolts  gave  way  but  not  obliged  to  do  so, 
127  C  435 

mere  passive  acquiescence  by  an  owner  in  cer- 
tain use  of  his  land  bv  others  involves  no 
liability.  128  C  449 

but  if  he  directly  or  by  implication  in- 
duces another  to  enter  on  his  premises,  he 
assumes  obligation  that  they  are  in  safe 
condition.  128  C  449 

so  Yale  University  was  liable  to  alumnus 

who  was  on  premises  owned  by  it  and  used 
for  reunion,  128  C  449 

invitee  who  exceeds  limits  of  invitation  loses 
his  status  as  such,  128  C  449 

whether    plaintiff    did    so    depended    on 

whether  his  use  of  premises  was  such  as  de- 
fendant might  reasonablv  have  contemplat- 
ed,  128  C  454 

if  one  comes  on  land  of  another  by  latter's 
invitation  he  is  entitled  to  the  protection 
of  an  invitee.  128  C  452 

invitation    is    implied    where    one    person 

goes  on  land  of  another  for  their  mutual 
benefit,  128  C  453 

landowner  owes  duty  to  invitee  to  use  rea- 
sonable care  to  keep  premises  reasonably 
safe  for  his  use,  128  C  520 

licensee  on  other  hand  must  take  premises 

as  he   finds  them,   128   C  520 

determination    of   this    status   is    question 


of  fact,  128  C  520 
though  no  one  saw  decedent  fall  on  stairway 
of  tenement,  jury,  drawing  proper  infer- 
ences, could  reasonably  conclude  that  fail 
was  due  to  defect,  in  view  of  opinion  evi- 
dence of  builders,  128  C  659 

plaintiff  slipped  on  loose  plank  on  cellar  steps 
of  defendant's  building  as  he  stepped  on 
it  with  bag  of  coal  on  shoulder ;  conclusion 
that  steps  not  reasonably  safe,  that  plaintiff 
used  due  care  and  that  he  did  not  assume 
risk,  sustained,  128  C  679 

where  injury  was  caused  by  combination  of 
lack  of  handrail  on  porch  and  nudge  given 
plaintiff  by  defendant,  jury  could  reason- 
ably find  that  defendant  was  negligent  in 
pushing  plaintiff  off  porch,   129  C  317 

where  inexperienced  passenger  standing  in 
swordfish  pulpit  of  boat  was  thrown  into 
sea  on  entering  rough  waters  of  Race,  crew 
was  under  duty  to  warn  him  of  danger  and 
boatowner  was  liable,  129  C  489 
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obligation  approximated  duty  of  landown- 
er to  warn  invitee  of  dangers  not  reason- 
ably to  be  expected  by  him,  129  C  491 

if  landowner  leaves  it  to  someone  else  to  take 
precautions  on  premises,  it  is  ordinarily 
just  as  though  he  were  himself 'acting,  129 
C  651 

so  where  principal  of  school  commissioned 

bov  monitor  to  clean  stairs  of  snow,  129 
C  647 

§  5(2).  Ways  and  Crossings 
where  one  has  so  made  a  way  to  building  on 
his    premises    as    to    invite    people    to    pass 
along  it.  he  must  keep  way  free  from  dan- 
gers. 53  C  186 

where  owner  of  building  near  street  line, 

throws  open  intervening  space,  paving  it  like 
adjacent  sidewalk,   held  to  invite  people  to 
use  as  a  sidewalk.  53  C  186 
-and  bound  to  keep  space  free  from  dan- 


gers,  53   C   186 

railroad  which  planked  and  maintained  cross- 
ing on  tracks  for  se  of  shops  of  manufac- 
turing company,  bound  to  use  reasonable 
precautions  in  management  of  its  trains, 
66  C  528 

duty  of  railroad  to  one  wrongfully'  on  track 
crossing  as  licensee  and  as  invitee,  87  C 
623 

reasonable  care  required  of  railroad  at  pri- 
vate crossing  it  permits  public  to  use 
though  it  puts  up  sign  forbidding  user.  98 
C  567 

one  who  invites  public  to  use  his  premises 
as  a  public  way  is  bound  to  use  reasonable 
care  to  keep  it  safe,  102  C  396 

tenant  or  employee  of  tenant  in  another  build- 
ing using  passway  at  direction  of  landlord 
held  invitee  on  premises.  114  C  699 

entitled  to  assume  plaintiff  used  due  care 

to  guard  him  from  danger.  114  C  699 
-his  contributory  negligence  held  question 


of  fact,  114  C  699 

where  complaint  charged  railroad  with  neg- 
ligence in  not  keeping  station  approach  rea- 
sonably safe  and  alleged  plaintiff  was  pro- 
spective passenger,  which  defendant  denied, 
court  should  charge  as  to  duty  both  to  tres- 
passer and  invitee.  116  C  389 

burden  on  plaintiff  to  show  he  was  pro- 
spective passenger  and  thus  invitee,  116  C 
389 

under  their  leases,  both  defendants  held  right 
of  way  in  common :  both  had  mutual  in- 
terest in  it.  one  in  connection  with  parking 
space,  other  to  promote  sales  of  its  gas 
station:  held  they  were  jointly  and  sever- 
ally liable  for  injury  to  anyone  using  it  at 
express  or  implied  invitation  of  either.  119 
C  443 

contract  by  which  one  defendant  ran  oth- 
er's   gasoline    business    on    commission    did 


Negligence  §5(3) 


not    relieve   latter   from   responsibility,    119 
C  443 

— and  when  plaintiff  was  injured  going  to 
parking  station  it  was  at  express  invitation 
of  defendant  conducting  it,   119  C  443 
-evidence  of  repairs  on  way  subsequent  to 


accident  admissible ;  but  not  of  other  acci- 
dents there,   119  C  443 

plaintiff  injured  falling  over  hose  reel  while 
walking  from  garage  leased  from  defend- 
ant ;  distinction  between  duty  owed  to  li- 
censee and  invitee,  125  C  177 

landowner  not  under  duty  to  refrain  from 
using  premises  as  he  wishes  though  condi- 
tions dangerous  to  licensee  are  created,  125 
C  177 

but  if  he  knows  that  licensee  is  accus- 
tomed to  pass  in  particular  place  and  there 
creates  dangerous  condition,  he  owes  duty 
to  safeguard  or  to  warn  licensee,  125  C 
177 
-so  where  plaintiff  claimed  that  defendant 


placed  hose  reel  on  walk  which  plaintiff 
was  accustomed  to  use  with  his  knowledge, 
court  should  have  charged  on  subject,  125 
C  177 

duty  of  railroad  engineers  with  respect  to  per- 
sons using  or  about  to  use  path  across  track 
which  had  been  long  and  generally  used, 
127  C  325 

while   speed   of  train   alone   may  not   be 

negligence,  exceptional  circumstances  may 
require   it  to  be   reduced,   127   C  325 

§  5(3).  Amusement  Resorts; 
Theaters 

liability  of  street  railway  company  to  person 
injured  in  visiting  an  amusement  park 
maintained  by  it;  railway  must  use  rea- 
sonable care,  84  C  538 

whether  plaintiff  in  place  where  he  is  in- 
vited may  assume  that  defendant  had  dis- 
charged its  legal  duty  in  making  it  rea- 
sonably safe,  quaere,  84  C  539 

proprietor  of  theater  bound  to  use  only  rea- 
sonable care  toward  patrons,  87  C  237 

agricultural  association  must  provide  reason- 
ably safe  place  for  visitors  but  is  not  in- 
surer, 88  C  558 

liable   if  its   concessionary  is  in  fault   in 

this  respect,  88  C  558 

duty  of  those  having  care  and  supervision  of 
amusement  resorts,  98  C  67 

roller  chute  held  not  an  "inherently  dan- 
gerous" device,   98  C  64 

use  of  toilet  room  in  theater  by  patron ;  trip- 
ping over  weighing  machine,  98  C  297 

degree  of  care  required  of  proprietors  of 
amusement  resorts  toward  patrons,  98  C  633 

not   bound   to    use   same   degree   of   care 

required  of  common  carrier  of  passengers, 
98  C  633 
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one  entering  room  adjacent  to  amusement 
hall  where  he  was  attending  meeting,  in 
search  of  toilet,  regarded  an  invitee,  103  C 
520 

duty  of  reasonable  care  owed  to  him  by 

proprietor  of  hall,   103  C  520 

this    true,    though     door    closed,    if    not 


locked,  103  C  520 
-in    determining    whether    implied    invita- 


tion  exists,  test  is,   would   reasonable   man 
naturally  expect  the  room  to  be  in  use  in 
connection  with  hall,   103  C  529 
care   required   of   amusement   resort  manage- 
ment, 104  C  134 

reasonable  care  required  as  to  conditions  of 
and  instructions  to  patrons  in  use  of  amuse- 
ment device;  miniature  automobile,  107  C 
735 

one  visiting  bathing  resort  maintained  from 
income  derived  from  sale  of  food,  rent  of 
lockers,  etc.,  though  buying  nothing,  is  a 
guest,   110  C  593 

owner  owes  her  reasonable  care  to  keep 

premises   safe   and   provide   safeguards,   110 
C   593 
-question   of   what   this    means   ordinarily 


one  of  fact,  110  C  593 
duty  of  bathing  beach  proprietor  to  invitees; 
liability  for  injuries  beyond  low-water 
mark ;  bather  injured  by  anchor  to  float, 
115  C  92 

where  hand-sewing  of  seam  in  stairway  car- 
pet in  theater  left  bulky  and  uneven  ridge, 
court  sustained  in  finding  that  this  rendered 
carpet  unsafe  and  that  defendant  might 
have  used  machine-sewed  carpet,  120  C  581 

if  owner  of  premises  to  which  public  is  im- 
pliedly invited  has  negligently  misled  busi- 
ness visitor  to  believe  passage  or  door  is 
appropriate  means  of  reaching  portion  of 
premises  to  which  he  is  invited,  he  is  en- 
titled to  protection  in  using  such  passage 
or  door,  122  C  413 

status  of  visitor  and  whether  he  is  guilty 

of  contributory  negligence  one  of  fact,  122 
C  413 

court's  conclusion  that  visitor   in  theater 


was  negligent  in  failing  to  use  senses  in 
passing  lavatory  which  he  had  used  before 
and  in  opening  door  of  unlighted  stairway 
and  proceeding  down,  sustained,  122  C 
413 

one  operating  theater  not  insurer  of  absolute 
safety  of  patrons ;  duty  to  use  reasonable 
care  having  regard  to  character  of  enter- 
tainment, 125  C  610 

degree    of    illumination    consonant    with 

reasonable  care  in  moving  picture  house, 
125  C  610 

prevailing    practice    with    regard    to    ne- 


cessities  arising  from   nature   of   entertain- 
ment is  logical  test,  125  C  610 
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person  injured  on  roller  coaster;  evidential 
que  :mption   of   risk,   126   C   221 

X    affords    goo- 
for   duty  of   proprietor   of   moving   picture 
a;    to   proper    degree   of   light    for 
parr  here    there    was    practically    no 

:  at  all  or  safeguard  against  known 
r.    ::    Sanger  in  li^'.e.   resort  to  stand- 
ard practice   unnec;;5z-y.    127    C 

court  warranted  in  concluding  that  fail- 
ure of      :    a   to   use  flashlight  was  br. 
of  duty  when  defendar: 
knowledge  I  angerous  and  in 
complete  darkness  and  usher  directed  plain- 
tiff to  proceed  over  it.  127  C  367 

open  sir  theater  held  nc  kfing  as  that 

word  used  in  building  code,  128  C  21 

§  5(4).  Stores  and  Other  Places 
of  Business 

one    who   esters    store   becomes   an    invitee; 
own;:   most  use  due  care  and  keep  prem- 
reasonably  safe,  104  C  129 
m    darkened    building    fell    into    un- 
guarded  elevator   shaft ;    contributor}-   neg- 
lige: ■"....-.   Ear  jury,   108  C  --. 

of    store   to   keep    premises    reasonably 
safe    and    guard    customers    from    dangers 
reasonably  to  be  anticipated.  111  C  584 
injury  hi  customer  hurt  in  crowd  at  en- 
trance on  bargain  day  due  to  breaking  of 
indow,   111   C   584 

one  who  enters  store  to  telephone  with  con- 
sent of  clerk,   as  invitee,   113  C  394 

liability  on  owner  for  failing  to  give  warn- 
ing of  slippery  floor,  113  C  394 

even   if   plaintiff   was    only   licensee,   her 

presence  being  known,  owner  bound  to 
avoid  injury  by  positive  act  of  negligence 
or  failure  of  duty  amounting  to  that,  113 
C  394 

where  facts  are  admitted  whether  one  is 

licensee  or  invitee,  is  question  of  law.  113 
C  396 

recovery  by  patron  of  store  who  slipped  on 
oil  used  as  floor  dressing  sustained.  115  C 
08 

patrons   of  restaurant  are   invitees   and   pro- 
prietor must  maintain  premises   in  reason- 
y  safe  condition,  116  C  443 

failure   to   properlv   guard   stairwav,    116 

C  443 

conclusion  that  condition  of  ramp  in  defend- 
ant's   store    was    unsafe,    and    plaintiff    not 
guilty  of  contributory  negligence  in  fa 
off  it,  sustained,  116  C  684 

customer  in  store  is  an  invitee  to  whom  pro- 
prietor owes  duty  to  keep  premises  rea- 
sonably safe   116  C  686 

customer  in  store  has  right  to  assume  that 
the  floor  is  reasonably  safe  to  walk  upon 
and  until  she  know:  ght  to  know  that 
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it  was  not,  she  is  not  charged  with  duty  to 
exercise  special  care,  116  C  707 

Dwed  by  restaurant  keeper  to  guest  is  to 
use   due   care   to   furnish   wholesome   food, 

that  of  insurer  upon  theory  tiiat  tr 
action  is  sale;  no  implied  warrantv  of  fit- 
s,  117  C     _ 
standard   of  care   to   be   exercised  by   c 
of  premises  toward  invitee  is  that  of  rea- 
sonable care,  117  C  522 

as  applied  to  department  stores  and 

tomers.  reasonable  care  must  be  exercised 

in   construction   and   operation,    117   C    S22 

which   is   proportionate  to  nature  of  in- 


strumentalities  and   hazards   to   be   reason- 
ably apprehended.  117  C  522 
-in   operating  escalator   store  owner   held 


not  common  carrier  nor  liable  for  highest 
degree  of  care,  117  C  522 
-and    within    principle    enunciated    as    to 


proprietor  of  amusement  park  operating  aer- 
oplane swing.  117  C  527 

plaintiff's  fall  down  stairs  of  defendant's  store 
caused  by  bulge  in  mat;  held  finding  that 
defendant  should  have  discovered  defect  in 
time  to  remedy  it  justified.  118  C  714 

and  plaintiff  not  obligated  to  use  any  spe- 
cial care  until  some  circumstance  indicated 
need  to  do  so.  118  C  714 

fact  that  floor  of  defendant's  store  was  cleaned 

third   party   under   contract   would   not 

eve    former    from    liability-    for    injuries 

due  to  contractor  not  drying  it,  119  C  332 

defendant  bound  to  use  due  care  to  see 

that  premises  were  in  safe  condition  for 
those  invited  there  for  purposes  of  business, 

119  C  332 

mere  knowledge  by  plaintiff  that  floor  of 
store  was  wet  would  not  establish  contribu- 
torv  negligence  as  matter  of  law,  119  C 
332 

she  was  entitled  to  assume  premises  were 

in  reasonably  safe  condition.  119  C  332 

plaintiff    injured    from    slipping   on    fruit    on 

stairway   in   defendant's   store :   question  of 

whether    defendant    was    negligent    in    not 

noving  it;   defendant's  verdict  sustained. 

120  C  700 

fact  that  no  one  died  on  H  Street  the  day 
plair.tir?  visited  defendant's  funeral  parlor 
not  necessarily  conclusive  against  her  claim 
that  she  went  there  as  invitee,  to  arrange 
funeral,  123  C  I    " 

and  court's  conclusion  that  defendant  was 

negligent   supported   by   facts    as    was 

-ion  that  plaintiff  was  not  contributorily 
negligent.  123  C  157 

court's  conclusion  sustained  that  prior  to  and 
at  time  of  plaintiff's  fall  in  entrance  way 
to  defendant's  store,  latter  had  control  of 
place  rather  than  contractor  who  had  re- 
hung  door  and  made  change  in  floor  night 
before,  124  C  14 
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— fact   that   installation   of  metal  threshold 
which  was  part  of  contract  was  not  com- 
pleted till  afterward  did  not  put  contractor 
in  control  as  matter  of  law,  124  C  14 
-storekeeper  liable  for  defect  to  those  in- 


vited there  for  purposes  of  business,  124  C 
14 

recovery  by  plaintiff  who  fell  through  hatch- 
way door  in  sidewalk  open  to  deliver  arti- 
cles, sustained  against  owner  of  store  and 
defendant  whose  agent  opened  the  hatch- 
way, 124  C  83 

plaintiff   held   not   guilty  of  contributory 

negligence,  124  C  83 

under  complaint  alleging  that  defendant  neg- 
ligently left  tricycle  in  aisle  of  store,  judg- 
ment based  on  finding  that  defendant  was 
negligent  in  storing  tricycle  under  counter 
close  to  aisle  so  as  to  create  danger  to 
passersby,   cannot   be  sustained,   124   C  300 

duty  of  hotel  to  keep  its  entrance  in  a  reason- 
ably safe  condition  for  use  of  its  invitees, 

124  C  400 

plaintiff's  evidence  ample  to  support  find- 
ing of  negligence  in  this  regard,  124  C  400 

plaintiff  leaving  hotel,  entitled  to  assume  that 
public  entrance  reasonably  safe  and  not  ob- 
ligated to  use  special  care,  124  C  400 

whether  she  exercised  due  care  question 

of   fact,    124    C   400 

liability  of  owner  of  building  for  injury  to 
one  falling  on   ramp  entering  leased  store, 

125  C  670 

duty  of  storekeeper  in  treating  floor,  127  C 
422 

to  make  slippery  floor  of  store  basis  for  re- 
covery plaintiff  must  prove  that  condition 
had  existed  for  such  a  length  of  time  that 
employees  should,  in  exercise  of  due  care, 
have  discovered  it  in  time  to  have  remedied 
it,  128  C  68 

jury  could  reasonably  find  that  surplus  wax 
from  floor  accumulated  on  plaintiff's  heel 
causing  her  fall  and  that  telephone  company 
did  not  use  ordinary  care  to  see  that  prem- 
ises were  safe,  128  C  132 

customer  in  store  has  right  to  assume  that 
floor  is  reasonably  safe  to  walk  upon  and 
until  she  knows  or  should  know  that  it  is 
not  she  is  charged  with  no  duty  to  exer- 
cise special  care,  128  C  171 

one  who  made  delivery  to  owner  of  furniture 
store  did  not  cease  to  become  invitee  after 
he  opened  door  and  stepped  into  elevator 
shaft  thinking  it  was  receiving  room,  128  C 
520 

swinging  doors  in  entrance  to  store  properly 
found  not  reasonably  safe,  129  C  159 

frankfurter  skin  was  not  on  floor  of  store 
in  position  to  cause  danger  to  customers  a 
sufficient  length  of  time  so  that  defendant 
reasonably  should  have  discovered  it,  129 
C246 
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conclusion  that  plaintiff  failed  to  prove  that 
guest  of  defendant  was  thrown  against  him, 
or  that  defendant  served  liquor  to  guest 
who  became  intoxicated  and  injured  plain- 
tiff, sustained,   129  C  399 

wheel  of  lumber  truck  delivering  to  premises 
where  materials  were  lying  around  struck 
iron  bar  which  snapped  up  and  injured 
plaintiff;  verdict  against  truck  owner  sus- 
tained, though  driver  could  not  see  bar 
from  cab.   129  C  585 

where  accident  happened  upon  gas  station 
property,  liability  dependent  upon  control 
and  possession  of  premises  as  distinguished 
from  title,  129  C  585 

and  where  plaintiff  failed  to  prove  funda- 
mental allegation  that  defendant  operated 
station,  specific  acts  of  negligence  nil  sig., 
129  C  585 

§  6.  Miscellaneous 

Note  :  For  liability  of  abutting  owners  to 
users  of  highway  see  Highways  §  16 ;  see 
also  Landlord  and  Tenant  §  7 ;  Master 
and  Servant  §  6 

one  is  liable  for  negligently  leaving  noxious 
substances  on  his  land  to  the  injury  of 
neighbor's  water,  27  C  84 

factory  owner  may  be  liable  for  unnecessary, 
alarming  use  of  steam  whistle,  38  C  438 

operating  machinery  beside  the  highway,  72  C 
675 

leaving  open  unguarded  areaway  in  direct 
line  of  travel,  78  C  167 

in  removing  old  building  on  one's  own  land, 
79  C  374 

excavations  on  adjoining  land  cannot  be  neg- 
ligently made  without  liability,  82  C  519 

no  recovery  for  injury  due  to  blasting  upon 
own  land  and  without  warning  irrespective 
of  negligence,  86  C  294 

landowner  held  not  liable  where  employee  of 
owner  of  right  of  way  was  injured  by  ob- 
struction, 89  C  606 

owner  liable  to  servant  of  contractor  for  hid- 
den defects  in  a  building,  which  owner  knew 
of  but  did  not  warn  against,  89  C  623 

owner  of  building  liable  for  fall  of  cornice, 
not  contractor,  93  C  609 

care  required  in  demolishing  and  removing 
building ;  safeguarding  contiguous  build- 
ing of  another,  94  C  167 

leaving  unguarded  excavation  near  passway, 
97  C  99 

duty  of  one  excavating  highway  so  near  build- 
ing as  to  deprive  it  of  lateral  support,  99 
C  45 

notice  to  adjoining  landowner ;  excavator 

still  bound  to  use  due  care,  99  C  51 
-what   is   required   to   discharge   this   duty 


of  due  care,  99  C  50 
contractor  owes  no  duty  to  subcontractor  to 
shore   up   building,    100    C   601 
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duty  of  owner  under  ordinance  requiring  every 
portion  and  outlet  of  building  to  be  lighted, 
103  C  520 

influence  of  law  of  negligence  upon  conduct 
of  landowner  within  his  own  boundaries, 
105   C   342 

effect  of  reliance  by  owner  of  building  upon 
work  of  experienced  builders  and  official 
inspections  as  regards  claim  of  negligence 
in  its  construction,   109  C  163 

conclusion  that  sprinkler  head  was  broken 
by  negligence  of  defendant's  employee  held 
not  supported  by  facts,  110  C  166 

conclusion  that  release  of  sprinkler  head  was 
due  to  blow  caused  by  negligence  of  de- 
fendant's employee  held  justified,  112  C 
680 

there  was  no  such  likelihood  of  persons  com- 
ing in  contact  with  wire  sixteen  feet  from 
ground  as  to  require  contractor  installing 
it  to  provide  protection,  114  C  126 

quaere  as  to  owner  of  building,  114  C  139 

where  contractor  has  completed  work  and  it 
is  accepted  by  owner,  he  is  not  liable  for 
injuries  due  to  condition  of  work  though 
negligent  in  carrying  out  contract,  114  C 
126 

exceptions  to  rule,  114  C  142 

one  who  asserts  and  maintains  control  of 
property  may  be  liable  for  defective  con- 
ditions though  he  does  not  own  it,  115  C 
97 

conclusion  of  trial  court  that  deceased  was 
killed  by  the  explosion  of  Philgas  leaking 
from  tanks  into  cellar,  sustained,  118  C  128 

where  owner  of  store  contracted  to  have  win- 
dows washed  every  morning  he  was  not 
liable  for  negligence  of  contractor  in  per- 
mitting waste  water  to  run  across  walk  so 
as  to  make  it  slippery  by  freezing,  122  C  7 

where  abutting  owner  maintains  opening  in 
adjacent  sidewalk  for  delivery  of  goods,  he 
is  liable  for  injuries  to  pedestrian  as  re- 
sult of  negligence  of  deliveryman  in  open- 
ing  trap   door,    122   C    14 

one  who  maintains  or  controls,  for  own  con- 
venience, an  opening  in  sidewalk  adjacent 
to  premises,  through  which  he  contracts  for 
delivery  of  goods,  is  liable  to  pedestrian  in- 
jured by  negligence  of  deliveryman,  124 
C  86 

drug  company  and  concerns   which  were 

discharging  merchandise  into  its  cellar 
through  hatchway,  liable  for  injuries  to 
woman  from  negligent  opening  of  hatch- 
way door,   124   C  83 

landowner  maintaining  incinerator  in  yard, 
though  in  such  condition  that  flames  would 
come  through  sides,  and  who  knew  chil- 
dren played  there,  not  chargeable  with  rea- 
sonable anticipation  of  harm  where  injury 
to  child  was  caused  by  intermeddler  who 
set  fire  to  refuse,  125  C  537 
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but  if  he  knew  that  others  were  accus- 
tomed to  use  burner  without  adopting  rea- 
sonable means  to  safeguard  children,  he 
might  be  liable,  125  C  537 

§  7.  Dangerous  Instrumentalities  and 
Agencies 

high  degree  of  care  required  of  electric  com- 
panies, 67  C  445,  70  C  65,  80  C  470,  86  C 
125 

in  stringing  wires  over  bridge,  75  C  348 

where  wires  are  close  to  those  of  street 

railway,  80  C  470 

reasonable  care  may  call  for  very  high  degree 
of  care,  69  C  96 

high  degree  of  care  required  of  one  who  ap- 
proaches steam  roller,  knowing  his  horse  to 
be  afraid,  69  C  102 

high  degree  of  care  required  of  workman  op- 
erating dangerous  machine,  69  C  454 

failure  of  person  in  charge  of  dangerous  work 
to  warn  people  exposed  thereby,  72  C  404 

liability  for  sale  of  an  explosive  stove  polish, 

81  C  358 
higher  care  required   in  dangerous  situation ; 

city  streets ;  passing  trolley,  81  C  492,  560. 

85  C  231,  86  C  110 
vicious  horse ;  if  one  has  no  knowledge  of  its 

character,  he  is  not  negligent  in  failing  to 

take  precautions,  82  C  200 
when   negligent  to  leave  vicious  horse  unat- 
tended in  the  street,  84  C  249 
railroad  not  insurer  of  passengers ;  must  use 

highest   degree  of   practicable  human   skill, 

85  C  11,  641 

care  required  of  a  drug  clerk,  85  C  231 

if    prescription    excites    his    suspicion,    he 

should  make  inquiry,  85  C  231 
no  defense  that  he  is  licensed,  85  C  231 


high  degree  of  care  required  where  conduct 
exposes  people  to  unusual  danger,  86  C  110 

leaving  gentle  or  vicious  horse  in  street,  86  C 
301 

not  negligent  to  give  boy  sixteen  years  old  a 
shot  gun,  90  C  497 

telephone  company ;  care  required  where  wires 
are  on  same  poles  as  high  tension  electric 
current,  91  C  563 

use  of  dynamite  to  raze  standing  wall ;  lia- 
bility for  injury  to  bystander,  98  C  57 

dynamite  is  inherently  dangerous,  98  C  59 

duty  of  one  who  kindles  fire  where  young 
children  are  liable  to  be,  98  C  515 

duty  of  proprietor  of  amusement  park  as  re- 
gards construction  and  inspection  of  aero- 
plane swing,  98  C  627 
— effect  of  latent  defect,  98  C  627 
-of  high   "margin  of  safety"   in   construc- 


tion, 98  C  627 
in  situation  of  danger  more  care  required  to 

constitute  reasonable  care,  99  C  680 
ordinary  care  may  be  great,  even  very  great 

care.  102  C  750 


as  where  wrecking  automobile  is  towing 

heavy  truck  at  night,  103  C  41 

due  care  may  mean  great  care,  104  C  129 

greater  the  danger,  greater  the  caution  nec- 
essary to  constitute  reasonable  care,  105  C 
356 

the  principle  of  greater  care  where  there  is 
greater  danger  as  applied  to  maintenance 
of  highways  in  view  of  modern  automobile 
traffic,  105  C  363 

duty  of  company  maintaining  wires  for  con- 
ducting electricity  to  exercise  very  high  de- 
gree of  care  in  construction  and  inspection, 
106  C  302 

but  it  is  not  its  duty  to  inspect  as  often 

as  reasonably  required  to  make  it  fully 
aware  at  all  times  of  their  condition,  106  C 
302 

liability    to    boy    burned    by    picking    up 

broken  wires,  106  C  302 

cause  of  action  based  upon  use  of  intrinsically 
dangerous  substance  such  as  dynamite ;  na- 
ture of  wanton  or  wilful  misconduct  which 
will  bar  recovery,  107  C  568 

ordinary  care  required  in  ordinary  circum- 
stances ;  great  care  only  when  danger  is 
more  than  ordinary,  107  C  670 

liability  of  one  who  employs  another  to  use 
dynamite,  113  C  674 

contributory  negligence  of  person  injured 

no  defense  but  wanton,  wilful  or  reckless 
misconduct  may  be,  113  C  683 

liability  of  one  who  sells  dangerous  article  as 
powerful  firecrackers  to  child,  114  C  56 

effect   of  warning   printed   on  box   as  to 

use,  114  C  56 

intervening  act  of  plaintiff's  brother  held 

not  to  destroy  causal  connection,  114  C  56 

liability  of  employer  to  be  tested  by  what 

he  ought  to  have  known  as  well  as  by  what 
he  knew,  114  C  61 

plaintiff  injured  by  premature  explosion  of 
dynamite  caused,  as  he  claimed,  by  defective 
fuse  through  which  fire  ran  instantaneously ; 
defendant  showed  by  process  of  manufactur- 
ing fuse  that  this  was  impossible,  117  C 
110 

-defendant's  testimony  negatived  any  rea- 
sonable basis  for  conclusion  that  its  ma- 
chines could  have  made  fuse  which  would 
have  burned  at  such  a  rate  and  plain- 
tiff's verdict  properly  set  aside,   117  C  110 

"indisputable  physical  facts"  while  not  ju- 
dicially admitted  did  not  permit  conclusion 
of  negligence,  117  C  115 

law  of  Tennessee  de  liability  of  manufacturer 
for  selling  article  "imminently  dangerous" 
to  human  life,  117  C  117 

danger  from  "inherently  dangerous"  in- 
strumentality arises  from  nature  of  thing  it- 
self, 117  C  118 
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"imminently    dangerous"    instrumentality 

is  one  whose  use  is  for  purpose  fraught  with 
immediate  peril,  117  C  118 

fuse  to  be  used  for  blasting  is  within  lat- 
ter class,  117  C  119 

basis  of  liability  of  manufacturer  is  fact 

that  article  is  source  of  danger  because  of 
negligence  in  producing  it ;  defect  unneces- 
sary, 117  C  119 
-lack  of  expectation  that  it  would  be  tested, 


117  C  119 

injuries  caused  by  explosion  of  gas  system; 
verdict  against  company  installing  and  serv- 
icing system,  sustained,  118  C  128 

violation  of  statute  concerning  storage,  trans- 
portation and  use  of  explosives,  where  in- 
jury proximately  results  from  that  fact,  may 
constitute  negligence,  but  proximate  cause 
of  injury  in  such  case  would  be  conduct  in 
violation  of  regulations  and  not  failure  to  se- 
cure a  permit,  124  C  366 

if  explosives  not  kept  in  place  which  complies 
with  statutory  regulations  and  injury  re- 
sulted, violation  of  regulations  might  con- 
stitute negligence,  124  C  367 

but  proximate  cause  of  injury  in  such  case 

would  be  conduct  in  violation  of  regula- 
tion, not  failure  to  secure  permit  under  stat- 
ute, 124  C  367 

defendant's  failure  to  secure  permit  under 
statute  to  procure,  transport  or  use  dyna- 
mite did  not  contribute  to  injury,  124  C  367 

but  violation  of  provision  requiring  pos- 
sessor of  explosives  or  detonating  caps  to 
keep  them  locked  up  was  negligence  of  it- 
self and  when  the  proximate  cause  of  in- 
jury was  actionable,  124  C  367 

power  company  liable  if  negligent  location  and 
maintenance  of  high  tension  wires  proxi- 
mate cause  of  death  of  men  trimming  trees, 
though  accidental  slipping  resulted  in  injury, 
129  C  607 

risk  of  such  an  accident  within  scope  of 

those  which  defendant  reasonably  bound  to 
anticipate,  129  C  607 

§  8.  Miscellaneous  Cases  and  Situations 
owner  of  cart  wilfully  leaving  it  upset  is  lia- 
ble to  injured  party,  15  C  225 

though  cart  was  upset  by  another's  tort, 

15  C  225 
-liability  not  varied  by  notice  to  selectmen 


to  remove,  15  C  225 
collision    in    street ;    neither    party    in    fault ; 

damage  lies  as  it  falls,  41  C  560 
corporation   contracting   to   furnish   city   with 

water   is   not   liable   to   owner   of   property 

burned  for  neglect  to  furnish  water,  46  C 

24 
negligence  of  assignor  of  bond  may  prevent 

him   from   urging   equitable   defense,   49    C 

93 
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facts  held  insufficient  to  show  such  negli- 
gence, 49  C  93 

defendant  liable  for  negligence  in  allowing 
horse  to  be  unlawfully  in  highway,  49  C  113 

defendant    liable    without     showing    that 

horse  was  vicious,  49  C  113 

where  a  derrick  was  so  rigged  that  guy  ropes 
extended  across  the  street,  failure  to  have 
guys  supported  by  props,  held  to  be  negli- 
gence where  traveler  was  injured  because 
of  such  omission,  61  C  220 

what  is  reasonable  care  of  bailee,  61  C  485 

cake  of  ice  falling  from  loaded  wagon  on 
plaintiff,  72  C  397 

failure  of  party  to  written  instrument  to  read 
it,  72  C  633,  90  C  629,  91  C  410 

of  surety  to  read  bond  he  signs,  67  C  498 

leaving  horse  unfastened  in  street,  76  C  206, 
77  C  159 

explosion  of  mixture  sold  for  use  on  iron 
work,  under  label  stating  that  it  would 
stand  high  temperature ;  use  on  warm  stove, 
81  C  358 

where  label  fairly  justified  such  use,  that 

defendant  did  not  intend  it,  of  no  conse- 
quence, 81   C  358 

gas  company  liable  for  injury  to  trees  from 
negligent  escape  of  gas,  82  C  394 

lineman  injured  truing  up  a  wire;  plaintiff's 
verdict  upheld,  83  C  97 

looseness  of  cartridge  as  cause  of  a  gun's  ex- 
plosion, 83  C  231 

care  required  of  civil  engineer  surveying 
boundary,  85  C  337 

injury  from  holding  in  alignment  wooden 
joist  and  jackscrew  while  removing  a  pier, 
85  C  607 

injury  to  one  in  engine  cab  from  explosion 
of  boiler,  86  C  335 

to  recover  for  running  over  dog,  more  than 
fast  driving  and  death  of  dog  must  be 
shown,  86  C  546 

care  required  of  water  company  to  prevent 
spread  of  disease  in  its  watershed,  88  C 
609 

contractor  must  repair  any  damages  negli- 
gently done  to  building  under  construction, 

89  C  118 

failure  to  observe  ordinary  precautions 
against  loss  as  prima  facie  negligence ;  care 
required  of  directors  of  savings  banks,  89  C 
451 

not  negligent  to  leave  paid  note  in  hands  of 
a  trusted  agent  who  alters  it,  89  C  592 

occupational  disease;  liability  at  common  law, 

90  C  349 

telegraph  company ;  care  required  in  trans- 
mitting messages,  91  C  35 

deliberately  driving  onto  race  course  in  op- 
posite direction  to  a  race  then  in  progress, 

91  C  338 
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verdict  for  plaintiff  killed  by  a  falling  trolley 
pole  hit  by  an  express  wagon,  not  unrea- 
sonable, 92  C  29 

vehicle  running  over  child  in  the  highway ; 
care  required,  93  C  597  • 

negligence  for  hot-water  contractor  to  leave 
water  in  pipes  without  notice  to  owner,  93 
C  615 

trustee,  whether  liable  for  negligence  of  his 
attorney,  95  C  148 

liability  where  A  hires  a  coach  and  driver  of 
B  who  gets  it  of  C  without  A's  knowledge, 
95  C  640 

liability  of  those  who  participate  in  renting  a 
coach  where  partnership  is  alleged  but  not 
proved,  95  C  640 

one  may  be  so  negligent  in  not  looking  up  a 
boundary  as  to  be  guilty  of  constructive 
fraud,  96  C  346 

failure  to  read  insurance  policy  will  not  debar 
insured  of  remedy  where  he  relied  on  agent 
to  issue  a  valid  policy,  97  C  343 

failure    to    read    other    policies    on    same 

building  of  which  one  in  question  was  a  re- 
newal, immaterial,  97  C  344 

where  employer  agrees  to  transport  workman 
from  work  former  is  private  carrier  and 
latter  a  passenger  for  hire,  99  C  573 

former  bound  to  furnish  a  safe  car  .and 

competent  driver,  99  C  573 

electric  power  wire  broken  by  rubbing 
against  branches  of  tree  and  falling  to 
ground,  100  C  49 

manager  of  gasoline  station  bound  to  use  rea- 
sonable care  to  prevent  loss,  not  highest 
degree  of  care,  101  C  238 

his    position   not   that   of   bailee,   because 

of  master's   possession  and  control,    101    C 
238 
-burden  not  upon  him  to  explain  loss  and 


shortage,  101  C  238 

duty   of  contractor   making   highway   repairs; 
duty  of  traveler,  102  C  162 

negligence   presupposes   power   of   sense   per- 
ceptions and  judgment,  103  C  583 

one  not  liable  for  what  he  does  in  sleep, 

103  C  583 

liability  is  for  going  to  sleep  where  there 

is  danger  of  harm,  103  C  583 
-to  do  so  is  prima  facie  negligence,  103  C 


583 

this  sufficient  to  sustain  recovery  in  ab- 
sence of  circumstances  of  excuse  or  justi- 
fication, 103  C  584 

scow  damaged  by  submerged  pile ;  held  evi- 
dence insufficient  to  support  verdict  that  it 
was  result  of  defendant's  negligence  in  con- 
structing bridge  more  than  fourteen  years 
before,  104  C  382 

inhabitants  of  fire  district  have  no  action  for 
negligence  of  water  company  resulting  in 
failure  to  furnish  water  to  put  out  fire  undet 
contract  with  district,  105  C  151 


real  substance  of  the  action  rests  in  the 

contract,  105  C  151 
test  as  regards  advice  given  by  attorney,  105 

C  436 

assault  and  battery  as  result  of  failure  to  ex- 
ercise reasonable  care,  105  C  528 

failure  of  one  who  signs  paper  to  know  con- 
tents, not  necessarily  negligence,  106  C  436 

effect  of  latent  defect  in  manufactured  article 
of  standard  make,  107  C  201 

motorcycle  officer  must  exercise  care  of  rea- 
sonably careful  and  prudent  motorcycle  offi- 
cer under  same  circumstances,  108  C  180 

fact    of   his    being   a   policeman    engaged 

in  duty  and  statutory  exemptions  to  be  con- 
sidered, 108  C  182 

negligence  may  arise  out  of  valid  and  enforce- 
able contract,  as  of  landlord  to  repair  leased 
premises,  108  C  678 

not  out  of  contract  made  without  consid- 
eration, 108  C  678 

action  lies  in  contract  on  ground  that  title 
searcher  failed  to  use  proper  care,  111  C 
537 

fire  started  on  davenport  where  defendant 
used  ash  tray;  court  justified  in  inferring 
that  it  was  caused  by  his  negligence,  113 
C  333 

where  pipe  and  girder  form  protection  on 
bridge  under  repairs,  held  no  negligence  in 
law  in  not  placing  further  barriers,  113  C 
355 

duty  is  to  use  reasonable  care  to  provide 

sufficient  barriers,  113  C  355 
-they  need  not  be  unsurmountable,   113   C 


355 

husband  not  negligent  in  giving  wife  access 
to  his  certificates  of  stock,  which  she  forg- 
erously  indorsed,  114  C  172 

measure  of  duty  appropriate  to  anticipated 
presence  of  workman  upon  a  highway  being 
constructed,  does  not  apply  out  of  working 
hours,  114  C  345 

violation  of  statute  requiring  person  leading 
horse  on  highway  at  night  to  carry  a  light, 
as  negligence,  114  C  387 

boy  killed  while  sneaking  into  circus  tent  by 
iron  pin  thrown  by  employee ;  employer  lia- 
ble, 115  C  62 

conclusion  that  defendant's  negligence  in  over- 
loading truck  was  proximate  cause  of  de- 
cedent's death,  upheld,  115  C  117 

facts  held  to  support  conclusion  that  use  of 
small,  sharp-pointed  tin  to  stop  vent  hole 
in  can  of  corned  beef,  was  negligence,  115 
C  249 

one  who  puts  out  as  his  own  a  product  man- 
ufactured by  another  is  subject  to  same  lia- 
bility as  though  he  made  it,  115  C  250 

■ presence  of  name  of  person  putting  prod- 
uct out  as  sufficient  to  invoke  this  rule,  115 
C  250 


Negligence  §  8 

A  &  Company  held  liable  for  negligence 

in  putting  out  canned  goods  under  their 
name,  115  C  250 

duty  of  driver  of  fire  apparatus  proceeding  to 
fire,  116  C  127 

standard  applicable  to  efforts  to  save  life 

and  property  from  fire  do  not  apply,  116 
C  127 

liability  for  fright  or  shock  caused  by  negli- 
gence does  not  extend  to  effects  of  subse- 
quent brooding  over  the  negligent  conduct 
or  danger  to  which  it  has  exposed  person 
affected,  116  C  229 

storm  of  unprecedented  violence  held  to  have 
been  act  of  God  causing  injury  to  bridge  by 
breaking  away  of  boats  and  defendants  held 
to  have  done  all  that  reasonably  prudent 
men  would  have  done  under  circumstances, 
116  C  496 

suit  against  insurance  company  on  basis  of 
negligence  of  its  agent  in  failing  to  forward 
promptly  application  for  policy,    116  C  526 

injuries  caused  by  explosion  of  gas  system; 
verdict  against  company  installing  and 
servicing  system  sustained,  118  C  128 

where  a  person  of  mature  years,  who  can  read 
and  write,  signs  or  accepts  formal  writing, 
it  is  his  duty  to  read  it,  118  C  554 

notice  of  its  contents  will  be  imputed  to 

him  if  he  negligently  fails  to  do  so,  118  C 
554 

but  this  rule  is  subject  to  qualifications, 

including  fraud  or  mistake,  not  due  to  neg- 
ligence,  118  C  554 

applies  only  if  nothing  is  said  or  done  to 

mislead   or   put   person   of   reasonable  pru- 
dence off  his  guard,  118  C  554 

duty  of  insurance  broker  as  to  care  in  secur- 
ing policy  for  principal,  118  C  554 

facts  which  might  ordinarily  show  negligence 
on  part  of  person  setting  up  ladder  might 
not  necessarily  establish  negligence  by  fire- 
men doing  it  in  course  of  their  duty,  121 
C  362 

negligent  for  rider  of  bicycle  to  violate  statute 
de  keeping  to  right  of  center  of  intersection, 
122  C  614 

may  not  of  itself  be  sufficient  ground  for  re- 
fusing reformation  of  deed  if  it  appears 
other  party  not  prejudiced,  123  C  368 

as  neglect  of  plaintiffs  to  verify  bounds 

of  deed  they  conveyed,  123  C  368 

baker  held  liable  to  retailer  for  amount  of 
judgment  secured  against  latter  by  custom- 
er for  injury  from  tack  in  bread  sold  to  her, 
126  C  16 

injury  from  contact  of  steel  tape  used  by  per- 
sons on  railroad  bridge  with  unguarded  feed 
wire  below,  126  C  468  and  see  Railroads 

inference  of  negligence  of  manufacturer  rea- 
sonable, where  plaintiff  injured  by  metallic 
substance  in  candy,  126  C  659 
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right  of  action  for  negligent,  but  unintentional, 
killing  of  dog,  127  C  686 

no  absolute  duty  for  golf  player  to  give  warn- 
ing that  he  intends  to  make  a  stroke  unless 
danger  to  others  is  reasonably  to  be  antici- 
pated, 128  C  412 

defendant  not  liable  for  shanking  shot  so 

that  it  went  at  right  angles  and  hit  partner, 
128  C  412 

§  9.  Contributory  Negligence 
See  also  §  2,  supra 

§  10.  In  General 

negligence    of    defendant    is    not    excused    by 

previous  negligence  of  plaintiff,  15  C  359 
whether  gross  negligence  is  excused  by  con- 
curring negligence,  quaere,   15  C  359 
defendant  is  liable  for  injury  caused  by  neg- 
ligence   combined    with    accident   to    which 
plaintiff  has  not  negligently  contributed,  40 
C  238 
no   distinction  between   an  illegal   act   and   a 

negligent  act  contributing,  59  C   1 
plaintiff  placing  himself  in  a  dangerous  posi- 
tion is  not  negligent,  where  the  injury  re- 
sulted from  a   danger,   not  warned   against 
and  unforeseen,  to  which  this   position  did 
not  contribute,  59  C  261 
definition,  theory,  and  burden  of  proof,  69  C 
217   71  C  689,  72  C  24,  73  C  434,  81  C  556, 
83  C  219,  86  C  109,  87  C  254 
necessity    of   careless    method    of    performing 
labor  in  order  to  earn  fair  wages,  no  excuse 
for  negligence,  72  C  458 
not  only  facts  at  moment  of  injury  to  be  con- 
sidered, but  facts  leading  up  to  them,  80  C 
68 
evidence   must   make   it   fairly   apparent   that 
plaintiff  used  care;  not  sufficient  if  it  only 
raises   surmise   or   establishes   a   reasonable 
theory,  82  C  403,  471 
no  defense  in  prosecution  for  criminal  negli- 
gence, 82  C  671 
does  not  justify  negligence  of  the  other  party 

but  may  relieve  liability,  83  C  320 
if  plaintiff  was   guilty  of  contributory  negli- 
gence,   negligence    of    defendant    is    of    no 
significance,  84  C  444,  95  C  231 
general  discussion  of,  86  C  109 
contributory  negligence  no  defense  to  wilful 
or   wanton   infliction  of  injury,  or  miscon- 
duct, 86  C  109,  91  C  315 
whether  plaintiff  was  in  exercise  of  due  care, 
not  material  if  there  was  no  negligence  by 
defendant,  91  C  551 
conduct  of  plaintiff   as  that  of  an  ordinarily 
prudent    person    under    like    circumstances, 
how  determined,  97  C  412 
conclusion   of  contributory   negligence   drawn 
from  subordinate  facts  will  not  be  disturbed, 
98  C  371 
freedom    from     contributory    negligence     not 
inconsistent    with    existence    of    intervening 
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negligence,   if  latter  is  the   sole   proximate 
cause  of  the  injury,  99  C  10 
contributory  negligence  is  always  an  issue  in 
a  negligence  case,   since  allegation  of  neg- 
ligence implies  its  absence,  100  C  599 

but  where  defendant  makes  ho  claim  of 

contributory  negligence,  court  may  tell  jury 
to  disregard  the  issue,  100  C  600 
issue  of  negligence  necessarily  raises  issue  of 

contributory  negligence,  102  C  676 
verdict  for  plaintiff  should  be  set  aside  where 
he  is  guilty  of  contributory  negligence,  as 
matter  of  law,  103  C  547 
verdict    for    defendant    should    be    set    aside 
where    only    reasonable    conclusion    is    that 
he    was,    and    plaintiff    was    not,    negligent, 
105  C  521 
where  plaintiff's  own  situation  demands  entire 
attention,  he  may  be  excused  from  watching 
defendant's  actions,   105  C  663 
when  negligence  and  contributory  negligence 
present  issue  of  fact,  verdict  cannot  be  set 
aside,  106  C  72 
contributory   negligence   of   plaintiff   may    ab- 
solve each  defendant  from  liability,   106  C 
82 
contributory     negligence     is     necessarily     in- 
volved   in    presenting    a    claim    founded    on 
negligence,  106  C  728 
effect  of  contributory  negligence  upon  liabil- 
ity  for   nuisance;    "absolute"    nuisance   and 
nuisance  grounded  on  negligence,  113  C  386 
principle  of  assumption  of  risk  distinct  from 
contributory  negligence;  defendant  may  ad- 
mit   negligence    and    freedom    of    plaintiff 
from   contributory   negligence,   and    still   be 
not  liable  on  this  principle,  116  C  283 
fact   that   contributory   negligence   is   not   de- 
fense  to    action   based   upon    reckless   mis- 
conduct  under   guest   statute  does   not   pre- 
vent defense  of  assumption  of  risk  in  prop- 
er case,  116  C  283 
is  simply  one  element,  lack  of  which  is  nec- 
essarily  to  be  established  by   plaintiff,   and 
is  not  in  itself  basis  of  recovery,  117  C  170 
distinction    between    assumption    of    risk    and 
contributory  negligence;   both  may  exist  in 
given   case   or   one   exist   without   presence 
of  other,  117  C  353 

assumption  of  risk  exists  where  none  of 

fault   rests   on   plaintiff   but    where   he   as- 
sumes   consequences    of    injury    occurring 
without  his  fault— through  fault  of  defend- 
ant, third  person,  or  no  one,  117  C  353 
-contributory      negligence      exists      where 


some  act  of  plaintiff  was  proximate  cause 
of  injury,  117  C  354 

that  by  taking  other  precautions  plaintiff 
might  have  avoided  accident  not  conclusive 
that  she  was  negligent.  118  C  124 

one  put  in  position  of  peril  by  negligence 

of  another  not  guilty  of  contributory  negli- 
gence if  he  takes  reasonably  prudent  steps, 


Negligence  §  11 


though  he  might  have  avoided  injury  by 
better  judgment  or  taking  another  course, 
118  C  127 

statute  shifts  burden  of  proof  to  defendant  to 
produce  evidence  of  contributory  negli- 
gence, but  if,  when  all  evidence  in,  contrib- 
utory negligence  appears  plaintiff  cannot 
recover,  118  C  531 

one  making  ordinary  use  of  premises  which 
he  may  properly  assume  to  be  safe  not  ob- 
ligated to  use  any  special  care  until  some 
circumstance  indicates  need  to  do  so,  118 
C  714 

there  may  be  situations  in  which  defendant 
can  claim  that  negligence  of  plaintiff  arose 
out  of  failure  to  avoid  accident  after  de- 
fendant had  come  into  position  of  peril  un- 
der conditions  like  those  involved  in  last 
clear  chance,  119  C  262 

plaintiff's  duty  to  exercise  ordinary  care ;  one 
is  conclusively  presumed  to  know  and  ap- 
preciate dangers  which  under  similar  cir- 
cumstances would  be  appreciated  by  ordi- 
narily prudent  person,  126  C  96 

negligence  of  plaintiff  concurring  with  that  of 
defendant  to  cause  injury  is  called  contribu- 
tory negligence,  126  C  401 

"voluntary  assumption  of  risk"  as  a  form  of 
contributory  negligence  distinguished  from 
ordinary  doctrine,  128  C  531 

intoxication  not  contributory  negligence  as 
matter  of  law,  129  C  163 

but   it   would   strengthen  probability   that 

plaintiff's   intestate    staggered   out   in   front 
of  bus,  129  C  160 

§  11.  When     a     Defense;     Proximate 

Cause 
to  be  a  defense,  it  must  have  contributed  to 

produce  the  injury,  16  C  420 
even    then    defendant    must    use    ordinary 

care,  16  C  420 
plaintiff  cannot  recover  if  his  own  negligence 

essentially  contributed,  19  C  506,  23  C  437 
though    defendant    was    guilty    of    negli- 
gence, if  his  negligence  was  not  wanton,  19 

C  506 
negligence   of   plaintiff   bars    recovery   where 

injury   is   due  to   causes   set   in   motion   by 

both  parties,  27  C  84 

to  defeat  recovery-  plaintiff's  negligence  must 
be  the  proximate  cause,  27  C  393.  59  C  261 
meaning  of  "proximate,"  27  C  406 

defendant  is  liable  for  want  of  ordinary  care, 
unless  proximate  negligence  of  plaintiffs 
materially  contributes,  28  C  267 

slight  negligence  on  part  of  plaintiff  does  not 
excuse  want  of  reasonable  care  of  defend- 
ant, 55  C  344 

limitation  of  contributory  negligence  as  a  de- 
fense, 55  C  344 


negligent  act  or  omission  must  operate  as 
proximate  cause,  not  merely  condition,  59  C 
261 

an  act  which  merely  increases  or  adds  to 

extent  of  injury  does  not  contribute  to  hap- 
pening,  though   it  may   affect  damages,   59 
C  261 
want  of  ordinary  care,  contributing,  prevents 
recovery,    though    defendant    was    guilty    of 
gross  and  culpable  negligence,  provided  the 
act  was  not  intentional  and  wanton,   59  C 
364 
absence  of  contributory  negligence  on  part  of 
property  owner  condition  precedent  for  re- 
covery for  fire  communicated  from  locomo- 
tive, 72  C  24 
illegal  act  of  person  injured  not  a  defense  un- 
less it  contributes  to  injury,  76  C  201,  77  C 
159,  82  C  661 ;  but  see  87  C  623,  89  C  401 
contributory    negligence    must    be    proximate 
cause  of  injury  to   constitute  a  bar,   78  C 
709.  80  C  268,  83  C  219,  320,  87  C  149,  90 
C  22 
town  not  liable  for  injury  to  conductor  due  to 
running   board    of    street   car    striking   ob- 
struction   in    street,    where    negligence    of 
motor  man  was  proximate  cause,  81  C  241 
if  violation  of  ordinance  essentially  contributes 

to  injury,  no  recovery,  82  C  258,  84  C  1 
illegal  act  must  contribute  to  the  injury  to  be 
a  defense ;  driving  unregistered  automobile, 
82  C  661 
unless   breaking   the   law   contributed   to   the 

injunr,  it  is  immaterial,  83  C  183 
as  between  negligence  of  party  causing  injury 
and    contributory    negligence    of    party    in- 
jured,   question    is,    whose    negligence   was 
proximate  cause,  83  C  325 

violation  of  ordinance  does  not  preclude  re- 
covery where  defendant's  negligence  inter- 
vened. 84  C  1 

immaterial  whether  alleged  negligence  of  de- 
fendant established,  where  plaintiff's  own 
negligence  a  proximate  cause  of  his  injury, 
84  C  444 

where  one  tried  to  turn  out  of  trolley  track 
but  his  wagon  slued,  negligence  of  trolley 
companv  not  the  proximate  cause  of  injury, 
86  C  439 

law  as  to  contributory  negligence  and  proxi- 
mate cause  defined.  87  C  254 

plaintiff  who  is  negligent  can  only  recover  if 
negligence  did  not  contribute  to  injury,  90 
C  701 

where  passenger  in  automobile  rides  with  leg 
outside  and  driver  comes  so  close  to  a  tank 
as  to  crush  it,  95  C  442 

negligence  regarded  only  if  it  materially  or 
essentially  contributes  to  injury,  96  C  41,  337 

but  charge  that  plaintiff  cannot   recover, 

if  his  negligence  contributes  in  any  degree, 
disregarded  where  sought  bv  appellant,  96 
C4f 
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fall  of  passenger  from  automobile  held  due  to 
his  riding  with  his  leg  over  side  rather  than 
to  contact  of  car  with  watertank,  97  C  271 

contributory  negligence  not  a  defense  against 
liability  for  injury  due  to  use  of  dynamite, 
98  C  51 

reckless  conduct  may  be,  98  C  51 

concurrent  negligence  of  each  party  defeats 
recovery.  98  C  297 

contributory  negligence  of  no  consequence 
unless  it  causes  injury,  98  C  584 

what   constitutes   proximate   cause,   98   C 

584 

standing  on  bumper  between  trolleys  held 

not  to  prevent   recovery  for   negligence  in 
causing  them  to  bump  together,  98  C  584 

where  it  does  not  appear  what  passenger 
could  or  should  have  done  it  could  not  be 
said  that  his  negligence  was  proximate 
cause  of  injury,  99  C  573 

is  such  as  contributes  materially,  essentially 
and  directly  to  injury,  100  C  175 

charge  to  jury  omitting  "materially"  and 

"essentially"  error,  100  C  175 

conduct  of  one  who  places  himself  in  a  posi- 
tion of  danger  is  proximate  cause  of  acci- 
dent if  he  knew  or  should  have  known  of 
his  peril,  101  C  579 

otherwise  it  is  merely  a  condition  of  the 

accident,  101  C  579 
-care    to    be    observed    in    distinguishing 


"cause"   from   "condition"   of   accident,    101 
C  583 
-where  one  places  himself  in  a  position  of 


danger  or  creates  a  condition  which  is  or 
may  be  dangerous  to  others,  his  negligence 
in  creating  source  of  danger  continues  so 
long  as  condition  remains  unremedied,  that 
is,  down  to  the  accident,  101  C  585 

to  serve  wine  to  driver  of  automobile  before 
starting  not  contributory  negligence  on  part 
of  passenger  where  it  does  not  appear  to 
have  affected  operation  of  car.  106  C  231 

contributory  negligence  not  a  defense  to  ac- 
tion for  wanton  or  wilful  misconduct  or 
reckless  misconduct  under  guest  statute, 
107  C  197,  109  C  428.  521,  110  C  108.  112 
C  86,  115  C  499,  116  C  283,  471.  117  C  97 

plaintiff's  negligence  bars  recovery  only  if  it 
materially  or  essentially  contributed  to  in- 
jury, 107  C  437 

various  statements  of  such  contributory  neg- 
ligence as  will  defeat  recovery;  underlying 
principle,  112  C  421 

"substantial  factor"  test  applies  to  contribu- 
tory negligence  as  well  as  negligence,  112 
C  421 

there  are  negligent  acts  of  a  plaintiff  which, 
though  causally  connected  with  injury,  are 
too  minor  to  defeat  recovery,  112  C  425 

contributory  negligence  of  one  injured  no  de- 
fense against  liability  for  using  intrinsical- 
ly dangerous  articles,  113  C  683 
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but  wanton,  wilful  or  reckless  misconduct 

may  be,  113  C  683 

when  negligence  of  pedestrian  crossing  street 
is  regarded  as  proximate  cause  of  injury 
from  automobile,  115  C  213  , 

if  plaintiff  is  guilty  of  even  slight  negligence 
which  materially  contributes  to  accident 
there  can  be  no  recovery,  116  C  389 

contributory  negligence  is  a  defense  for  cause 
of  action  based  upon  violation  of  statute 
forbidding  reckless  operation  of  automobile, 
116  C  471 

but  is  not  a  defense  for  cause  of  action 

based  upon  reckless  misconduct,  116  C  471 
-joining  action  for  reckless  misconduct  in 


such  a  case  discountenanced,  116  C  471 
though  plaintiff  to  left  of  center  of  highway, 
if  collision  would  have  occurred  though  he 
was  to  right  of  it  his  breach  of  statute  not 
proximate  cause  of  accident,  116  C  661 

not  defense  to  action  for  damage  done  by  dog 
under  statute,  117  C  307 

where  several  persons  join  in  creating  single 
nuisance,  they  are  each  equally  answerabre 
therefor,  117  C  360 

but  where  nuisance  is  "absolute"  contrib- 
utory negligence  no  defense,  117  C  364 

negligence  could  not  materially  contribute  to 
accident  without  being  a  substantial  factor 
in  producing  it,  117  C  698 

action  against  insurance  broker  for  failure  to 
secure  policy  for  principal  covering  certain 
risk  lies  either  in  contract  or  tort,  118  C  554 

in  former,  contributory  negligence  not  a 

defense,  but  it  is  in  latter,  118  C  554 

contributory  negligence  no  bar  to  recovery 
unless  plaintiff's  harm  results  from  hazard 
because  of  which  he  was  negligent,  119  C 
207 

rule  applicable  only  where  conduct  is  neg- 
ligent   only    because    it    creates    particular 
type  of  hazard,  119  C  207  ' 
-not  applicable  where  act  is  negligent  be- 


cause of  its  generally  dangerous  character, 
119  C  207 

— as  where  woman  rode  on  front  fender  of 
car  going  thirty-five  miles  an  hour  on  trav- 
eled road,  and  was  thrown  off  in  collision, 
119  C  207 
-she  was  negligent  as  matter  of  law  and 


this  negligence  was  bar  to  recovery,  119  C 
207 

word  "contribute"  signifies  causal  connection 
between  injuries  and  negligence  which  goes 
beyond  something  which  plays  so  minor  a 
part  as  not  to  be  recognized  as  a  legal  cause. 
122  C  136 

that  plaintiff  failed  to  exercise  reasonable  care 
does  not  bar  recovery  unless  his  harm  re- 
sults from  a  hazard  because  of  which  his 
conduct  was  negligent,  123  C  358 

negligence  cannot  be  contributory  so  as  to  bar 
recovery  unless   it  is  found  to  be  substan- 
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tial  factor  in  bringing  about  plaintiff's  harm, 
124  C  265 

when  a  defense  to  action  for  injury  from  ex- 
plosives, 124  C  366 

is  not  defense  to  cause  of  action  based  on 
reckless  misconduct,  125  C  157 

where  nuisance  founded  on  negligence,  con- 
tributory negligence  a  defense,  125  C  671 

whether  contributory  negligence  of  plaintiff 
was  proximate  cause  of  accident  to  be  de- 
termined in  accordance  with  established 
principles ;  not  concluded  by  dictum  in  opin- 
ion in  former  appeal  of  same  case,  though 
facts  same  on  new  trial,  126  C  8 

contributory  negligence  of  plaintiff  which  con- 
tinues down  to  very  moment  of  accident  is 
substantial  factor,  barring  recovery,  126  C  9 

it  is  only  that  negligence  of  plaintiff  which 
contributes  to  her  injury  probably,  as  dis- 
tinguished from  possibly,  which  can  con- 
stitute contributory  negligence,  126  C  96 

if  plaintiff  guilty  of  negligence  in  failing  to 
see  screw  which  caught  her  shoe,  it  could 
not  be  said  that  this  did  not  materially  and 
proximately  contribute  to  her  fall,  126  C  97 

if  nuisance  is  absolute,  mere  contributory  neg- 
ligence no  defense,  126  C  412 

ultimate  test  is,  was  plaintiff's  act  or  omission 
a  substantial  factor  in  producing  injury,  and 
where  issue  one  of  fact  submission  to  jury 
on  that  basis  sufficient,  127  C  85 

doctrine  of  proximate  cause  as  it  is  applied  to 
negligence  of  a  plaintiff  restated  and  deci- 
sions reviewed,  127  C  89-96 

act  or  omission  of  plaintiff  will  not  debar 

him  where  it  did  not  concern  hazard  from 
which  injury  resulted,  127  C  85 

as   where  accident  would  have  happened 


whether   or   not    act   or   omission    had   oc- 
curred, 127  C  85 

— nor  will  relief  be  denied  where  defendant 
introduces  new  and  independent  act  which 
supersedes  that  of  plaintiff,  127  C  85 
-plaintiff's  negligence  may  be  so  inconse- 


quential or  remote  that  law  will  not  regard 
it ;  and  in  such  case  elements  of  last  clear 
chance  need  not  be  proved,  127  C  85 

rule  that  plaintiff's  negligence  will  not  bar 
recovery  unless  his  harm  results  from  haz- 
ard because  of  which  his  conduct  was  neg- 
ligent, discussed,  129  C  1 

first    inquiry   is,    ought   plaintiff   to   have 

foreseen  risk  and  if  so  was  he  negligent  as 
to  it,  129  C  1 

if    so,    question    would    be    whether    that 

negligence  was  proximate  cause  of  injury, 
129  C  1 

where  decedent  was  crushed  between  de- 


fendant's truck,  on  running  board  of  which 
he  was  riding,  and  tractor  trailer  of  other 
defendant,  his  negligence  not  proximate 
cause  as  matter  of  law,  129  C  1 


to  nuisance  grounded  on  negligence,  contrib- 
utory negligence  is  appropriate  defense,  129 
C  506 

but   where   essence   of  wrong   is   conduct 

which  is  intentional,  i.  e.,  where  creator  in- 
tended to  bring  about  very  conditions  found 
to  be  nuisance,  that  conduct  goes  beyond 
negligence,  and  contributory  negligence  is 
not  defense,  129  C  506 
-so  where  sidewalk  was  in  very  condition 


in  which  it  was  intended  to  be  constructed 
and  fault  in  it  did  not  arise  from  negligence 
in  method  of  construction,  nuisance  was  ab- 
solute and  contributory  negligence  no  de- 
fense, 129  C  506 

three  general  classes  of  nuisance  and  avail- 
ability of  contributory  negligence  as  defense 
against  each  discussed,  and  cases  reviewed, 
129  C  510 


-Children  and  Others  under  Dis- 


§  12.- 

ability 

same  caution  and  prudence  not  required  in  a 
child  as  in  adult,  19  C  507,  37  C  199 

defendant  thirteen  years  old  must  exercise 
ordinary  care,  23  C  437 

age  of  child  may  be  element,  69  C  272,  73  C 
249,  76  C  689,  78  C  277,  79  C  367,  83  C  73, 
456,  86  C  314,  92  C  677,  690 

sixteen-year-old  child  does  not  neces- 
sarily know  about  different  methods  of  in- 
sulating electric  wires,  75  C  548 

boy  eleven  years  old ;  negligence  is  for  jury, 
83  C  73 

no  presumption  that  an  eleven-year-old  child 
is  not  guilty  of;  youth  to  be  considered,  86 
C  314 

rule  as  applied  to  a  boy  under  sixteen,  92  C 
677,  690 

that  young  children  do  not  ordinarily  appreci- 
ate danger  may  be  considered  by  jury;  their 
contributory  negligence,  93  C  598,  94  C  199, 
95  C  520 

qhild  of  seven  years  may  be  guilty  of,  94  C 
196 

child  of  six  years,  95  C  206 

child  of  five,  95  C  520 


knowledge  of  a  child,  as  to  danger  from  going 
on  railroad  track,  is  but  one  element  of  con- 
tributory negligence,  95  C  520 

one  can  assume  that  children  in  street  will 
use  only  that  care  which  children  ordinar- 
ily use,  95  C  520 

test  of  contributory  negligence  of  one  who 
employs  boys  is  their  conduct,  not  their 
age  and  experience,  96  C  41 

in  case  of  child  under  four  years ;  predom- 
inant element  is  judgment,  that  is,  discre- 
tion to  heed  and  power  of  self  control,  96 
C  285 

jury  to  determine  whether  contributory  neg- 
ligence can  be  attributed  to  child  five  years 
and  eight  months  old,  98  C  146 
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of  child  of  six  years  who  stands  by  unguard- 
ed fire,  98  C  520 

conduct  of  young  child  not  necessarily  con- 
tributory negligence,   100  C  52 

jury   to  pass   upon  that  question,   100   C 


— cases    reviewed   and    fixing   of   arbitrary 
age  limit  discarded,  118  C  477 
-dependence  upon  state  of  maturity  which 


52 


-charge   de,   correctly   stated   and   applied. 


100  C  53 

conduct  of  nine-year-old  boy  shooting  pistol 
into  gasoline  tank,  held  question  for  jur>'i 
105  C  1 

conduct  of  three-and-one-half-year-old  boy, 
question  for  jury,  106  C  302 

ordinary  care,  as  applied  to  a  young  child,  de- 
fined,  107  C   197 

deaf  man  must  use  his  other  senses  and  be 
watchful  of  his  surroundings,   107  C  304 

standard  of  care  is  conduct  of  an  ordinarily 
prudent  deaf  man,   107  C  304 

twelve  and  thirteen-year-old  boys  sliding  down 
hill  on  sled  held  not  contributorily  negli- 
gent. 108  C  505 

boy  five  years  old  not  to  be  held  to  same  de- 
gree of  care  as  adult,  109  C  87 

boy  riding  bicycle  into  trolley  car  which  he 
must  have  seen,  guilty  of,  109  C  651 

negligence  of  girl  who  swims  very  little  in 
attempting  to  reach  float  in  deep  water,  110 
C  593 

of  young  man  who  goes  to  her  rescue,  110 

C  593 

man  rendered  incapable  by  cerebral  throm- 
bosis cannot  be  charged  with  negligence, 
110  C  615 

nor   can   an   insane   man   or   a   child   too 

young  to  exercise  care,  110  C  618 

boy  sliding  down  hill  on  right-hand  side  of 
street  could  be  found  free  from  contribu- 
tory negligence,  113  C  522 

nineteen-year-old  boy  with  view  obstructed 
by  trolley  proceeded  behind  it  directly  into 
path  of  automobile;  verdict  for  him  prop- 
erly set  aside,  113  C  727 

where  plaintiff  minor  did  not  read  or  dis- 
regarded directions  on  box  of  explosives, 
question  of  contributory  negligence  is  for 
jury,  114  C  56 

intoxication  as  affecting  contributory  negli- 
gence, 114  C  383 

plaintiff,  infirm  and  having  poor  eyesight, 
looked  once  on  crossing  street  but  not 
again,  having  seen  defendant's  car  four 
hundred  feet  away;  held  not  guilty  of  con- 
tributory negligence  as  matter  of  law,  117 
C  696 

two-year-old  child  riding  with  parent  in  car 
not  chargeable  with  duty  to  use  care.  118 
C  157 

rule  of  care  to  be  used  in  defining  the  duty  of 
children  who,  as  plaintiffs,  are  under  bur- 
den of  proving  freedom  from  contributory 
negligence,   118  C  477 
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particular  child  has  reached  and  nature  of 
risk  involved,  118  C  477 
-question  of  whether  minor  used   care   of 


boys    of    similar    judgment    and    experience 
peculiarly  one  of  fact  for  trial  court,  118  C 
477 
-court's  application  of  doctrine  to  boy  of 


almost  fifteen  who  fell  off  bridge  while  rid- 
ing bicycle  sustained,  118  C  477 

law  has  regard  for  immaturity  of  childhood 
and  does  not  require  same  degree  of  care 
as  of  adult,  120  C  46 

standard    taking    into    account    his    age, 

mental  capacity,  development  and  expe- 
rience, as  disclosed  by  evidence,  is  applied, 
120  C  46 

-conception  of  rule  established  in  this  State 


as  "such  care  as  may  reasonably  be  ex- 
pected of  children  of  similar  age,  judgment 
and  experience,"  120  C  46 
— age,  mental  capacity  and  experience  of 
child  immediately  in  question  are  to  be  con- 
sidered, 120  C  46 
-but  only  for  purpose  of  enabling  jury  to 


set  up  the  standard,  objective  in  nature, 
with  which  his  conduct  is  to  be  compared 
and  tested,  120  C  46 

where  there  was  no  evidence  as  to  conduct 
of  five-year-old  child  for  some  time  pre- 
vious to  her  crossing  street  where  auto- 
mobile struck  her,  direction  of  verdict  for 
defendant  sustained,   121   C  710 

in  case  of  five-year-old  child,  it  may  be  ad- 
mitted that  he  was  not  bound  to  prove  he 
exercised  due  care,  121  C  710 

rule  measuring  conduct  of  children  by  what 
is  to  be  expected  of  children  of  similar  age, 
judgment  and  experience,  Tiot  applicable  to 
negligence  arising  from  violation  of  stat- 
ute. 122  C  447 

so  plaintiff,  a  boy  of  ten,  not  entitled  to 

this  charge  when  he  violated  intersection 
statute,  122  C  447 

care  to  be  expected  of  ten-year-old  child,  125 
C  65 

amount  of  care  required  depends  upon  cir- 
cumstances of  particular  case,  among  which 
may  be  physical  disability  of  person  increas- 
ing risk  of  harm  to  him.  125  C  219 

so  reasonable  care  in  case  of  one  with  de- 
fective vision  is  measured  by  that  of  or- 
dinarily prudent  person  with  like  infirmity, 
125  C  219 

ordinary  or  reasonable  care  as  applied  to 
youmr  child  means  such  care  as  may  rea- 
sonably be  expected  of  children  of  similar 
ase.  judgment  and  experience,  125  C  446 

while  judgment  of  boy.  i.  e.,  his  discretion 

to  heed  and  power  of  self-control,   is   pre- 


dominant  element,   direct  testimony  thereof 
if  admissible,  is  not  required,  125  C  446 
-evidence     of     plaintiff's     experience     and 


judgment  sufficient  to  sustain  verdict,  125  C 
450 

ten-year-old  boy  failed  to  use  care  expected 
of  boy  of  similar  age,  judgment  and  expe- 
rience in  going  in  front  of  truck,  and  this 
failure  was  proximate  cause  of  death,  127 
C   645 

extent  of  duty  resting  on  nine-year-old  boy  is 
to  exercise  such  care  as  might  reasonably 
be  expected  of  children  of  similar  age,  judg- 
ment and  experience ;  question  of  fact  for 
jury,  128  C  182 

boy,  with  cap  pulled  down  over  face,  run 

over  by  automobile,  could  be  found  to  have 
exercised  such  care,  particularly  in  death 
case,  128  C  182 

though  plaintiff  was  four-year-old  child,  ques- 
tion of  her  contributory  negligence  one  of 
fact  within  rule  as  applied  to  children,  129 
C  26 

contributory  negligence  in  case  of  children 
question  of  fact,  taking  into  consideration 
age,  experience  and  judgment  of  child,  129 
C  203 

—Particular  Cases 
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plaintiff  cannot  recover  for  defect  in  bridge 
caused  by  his  negligence,  22  C  290 

allowing  cow  to  loiter  on  track  as  evidence 
of  negligence,  23  C  101 

leaving  cattle  on  highway  for  temporary  pur- 
pose, is  not  negligence  per  se,  27  C  479 

tends   to  prove   negligence  as   a  fact,  27 

C  479 

woman  driving  on  causeway  covered  by 
freshet ;  question  of  ordinary  care  involves 
what,  29  C  208 

negligence  not  inferred  from  driving  vicious 
horse  with  care,  if  plaintiff  had  no  knowl- 
edge of  his  viciousness,  34  C  378 

intoxication  of  plaintiff  is  not  conclusive  as 
to  question  of  negligence,  36  C  320 

not  contributory  negligence  to  drive  ordinar- 
ily gentle  horse  in  neighborhood  of  steam 
whistle,  38  C  438 

aliter,  in  case  of  locomotive  whistle,  38  C 

438 

secret  defect  in  carriage  or  harness  is  no 
bar  to  recovery,  unless  there  be  want  of 
ordinary  care,  40  C  238 

defect  in  highway ;  plaintiff  not  barred  by  ac- 
cident on  his  part  not  attributable  to  neg- 
ligence though  contributing  to  injury,  40 
C  238 

as  injury  to  a  runaway  horse,  40  C  238 

signing  insurance  application  without  knowl- 
edge of  contents,  held  gross  negligence,  41 
C  168 
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death  of  horse  resulting  from  noise  of  whistle, 
and  viciousness ;  owner  responsible  for  hab- 
its of  horse,  42  C  399 

injury  to  drawbridge  pier  by  vessel;  com- 
pany bound  to  use  only  ordinary  care  in 
protecting  pier,  47  C  229 

finding  that   piles   would   have   prevented 

injury  not  equivalent  to  finding  want  of 
ordinary  care,  47   C  228 

rule  that  failure  to  read  a  contract  is  no  de- 
fense is   subject  to  limitations,   54  C  488 

rule   not   to  be  applied   in  behalf  of  one 

who  by  word  or  act  has  induced  such 
omission,  54  C  488 

a  ton  of  hay  surmounted  by  two  cwt.  of  loose 
straw,  all  properly  loaded  does  not  con- 
stitute contributory  negligence,  55  C  351 

person  must  use  great  care  in  passing  from 
the  lighted  part  of  railroad  station  to  dark 
portion,  57  C  422 

slight  want  of  care  under  such  circum- 
stances held  gross  negligence,  57  C  422 

unexplained  failure  to  use  lighted  stairs,  but 
seeking  for  other  stairs  in  dark,  held  prima 
facie  evidence  of  negligence,  57  C  426 

in  action  under  statutes  for  injury  by  colli- 
sion on  highway,  fact  that  plaintiff  was 
driving  at  a  speed  higher  than  allowed  by 
city  ordinance,  held  not  to  bar  recovery, 
unless  it  contributed  to  the  accident,  59  C 
1 

person  driving  on  dark  night  backed  across 
highway  down  an  embankment  into  brook 
and  was  drowned ;  held  conduct  unexplained 
was  not  prima  facie  negligence,  62  C  1 

furnishing  light  for  defendant's  servant  to  use 
in  filling  oil  tank  as,  72  C  408 

one   sitting   on   bridge   rail   must  heed   street 

traffic,  80  C  63 
injury   due   to   negligence   of   liveryman,   but 

occurring  after  plaintiff  had  deviated  from 

authorized  journey,  80  C  553 
workman    who    disregards    direction    not    to 

put  hand  under   drop-press   cannot   recover, 

though  press  falls  because  of  defect  in  it, 

81  C  447 
negligence     of     driver     of     horse     which     is 

frightened  at  objects  in  the  highway,  82  C 

201 
not  negligent  to  walk  in  the  roadway,  84  C 

248 
duty   of   pedestrian   to   look    back   for    teams 

while  walking  in  highway,  85  C  579 
nonsuit   proper   where   plaintiff   put   his   head 

into  elevator   shaft   to  call   to  its   operator, 

without  looking,  90  C  523 
care  required  of  a  bicycle  rider,  90  C  702 
verdict  based  on  plaintiff's   testimony  of  due 

care    directly    contradicted    by    four    other 

witnesses,  properly  set  aside,  91  C  596 
pedestrian  crossing  a  street  bound  to  use  his 

senses,  92  C  214,  233 
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telephone  pole  in  gutter   and  pedestrian  fall- 
ing   over    it:    contributory    negligence    for 
jury.   92   C  664 
passenger   on  elevator  can  assume   it  is   safe 
flight    when    it    is    stopped    and    door 
opened.  93  C  ::- 
dutv  of  one  who  drives  cattle  upon  much  used 

highway.  96  C  40 
that    decedent    was    not    seen    at   moment    of 
leaning  against  rail   which  broke,  will  not 
invalidate  finding  of  no  contributory  negli- 
gence as  conjecture.   98  C   101 
injured  party  must  use  reasonable  care  in  se- 
lecting phvsician  and  effecting  cure,  102  C 
162 
of  one  alighting  from  trolley  in  street^  under 

repair   and   partly   closed,   102   C   165 
servant  who  sets  off  blast  by  applying  torch 
to  oil  soaked  fuse  not  necessarily  guilty  of 
contributor}-  negligence.  106  C  75 
mere    negligence    will    not    defeat   action   for 
injury    due    to    inherently    dangerous    sub- 
stance:  what   conduct   will   defeat   such   an 
action,  107  C  568 
where    plaintiff    dived    inshallow    water    from 
og  posture  on  raft,  held  jury  might  rea- 
sonably have  found  freedom  from  contribu- 
tory negligence.  108  C  697 
none  in  walking  from  grave  toward  pathway 
after    burial,    in    space    where    attendants 
were  expected  to  be.  109  C  410 

but  had  plaintiff  crossed  path  and  walked 

over  other  plots  toward  car,  quaere.  109  C 
410 
one  to  whom  a  certificate  of  title  is  giver, 
a  title  searcher  is  entitled  to  rely  upon  it 
without  investigation.  Ill   C  541 
diving    from    board    into    shallow    water    so 
opaque  that   shallowness  could  not  be  dis- 
cerned and  no  warning  signs  held  not  con- 
tributory negligence,  113  C  386 
where  plaintiff  carrying  heavy  desk  up  stair- 
way stepped  off  it  when  desk  suddenly  came 
back  upon  him  he  was   held  not  guilty  of 
contributory  negligence.  116  C  18 

his  act  was  an  instinctive  one  due  to  a 

sudden  unavoidable  situation  or  a  momen- 
tary and  excusable  inattention,  116  C  18 
that  plaintiff  had  seen  children  slide  on  icy 
walk  before,  would  not  require  her  to  take 
special  care  in  stepping  on  it  when  ice  was 
covered  by  snow  and  she  did  not  know  it 
was  there  at  time  of  accident.  116  C  102 

question  of  due  care  one  of  fact  for  jury. 

116  C  102 
traveler  on  highway  not  relieved  from  obliga- 
tion to  avoid   collision  because  he  did  not 
know    of    railroad   crossing    if    presence    of 
railroad  was  obvious  to  anyone  reasonably 
observing.   116  C  638 
whether    plaintiff    was    guilty    of.    in    putting 
head  in  opening  of  gate   guarding  defend- 
ant's elevator  shaft,  was  question  on  which 
1502 


reasoning  minds   might   differ;   jury's   ver- 
dict for  plaintiff  properlv  sustained,  120  C 
259 
where    emloyee   of   defendant    left    open    trap 
door  in  dark  pantry  and  closed  pantry  door, 
occupant    of    premises    who   opened    pantry 
door  and  fell  held  not  guilty  of  contributory 
negligence  as  matter  of  law.   121   C  360 
plaintiff  injured  by   pin  embedded  in  bar  of 
chocolate    covered   with   tin    foil    until   un- 
wrapped for  eating;  no  contributor}'  negli- 
gence, 121   C  394 
casting  on  running  board  of  defendant's   car 
struck  door  of  plaintiff's  car  in  passing,  clos- 
ing  it    violently    on   plaintiffs   leg;    conclu- 
sion that   plaintiff   was   not   negligent,   sus- 
tained. 121   C  554 
of  pedestrian  injured  by  opening  of  hatchway, 

question  for  jury.  124  C  87 
employee  who  is  aware  of  existence  of  poten- 
tially   dangerous    condition,    not    chargeable 
with   contributors-   negligenee   as   matter   of 
law,  124  C  253   ' 

question  is  one  of  fact,  124  C  255 

of  plaintiff  whose  foot  was  injured  from  fall- 
ing of  stone  while  excavating  cellar ;  ques- 
tion one  of  fact,  125  C  258 
knowledge   of   plaintiff   that   her   bones   were 
peculiarly  subject  to  fracture  ;  element  in  de- 
termining whether  she.  exercised  due  care  in 
riding  on  roller  coaster.  126  C  221 
plaintiff's    testimony    that    she    walked    very 
slowly,  took  short  steps,  that  she  was  trying 
to  see  where  she  walked,  sufficient  as  to  due 
care,  126  C  241 
plaintiffs  injured  by  contact  of  steel  tape  they 
were  using  with  unguarded  feed  wire  below 
railroad  bridge;  no  contributory  negligence, 
126  C  468 
where  defendants  counterclaimed  for  loss  due 
to    negligence    of    engineers    and    plaintiff 
claimed  contributor}'  negligence  on  defend- 
ant's  part   in   not   taking   steps   to   prevent 
injury,  knowledge  of  defendants  that  harm 
was  likely  to  result  from  plaintiffs  conduct 
is  a  necessary  element,  126  C  554 
if    plaintiff    rendered    unconscious    by    being 
struck  by  train  and  remained  so  on  tracks 
until  struck  by  second  train  going  in  other 
direction,  any  negligence  of  his  which  con- 
tributed to  first  accident  would  not  debar 
him  from  recover}'  for  second,  127  C  86 
"rescue   doctrine"   and   its   limitations,   as    an 
element   in   determining  contributory  negli- 
gence, considered.  127  C  321 
— —  issue  of  contributor}-  negligence  of  wom- 
an killed  by  engine  as  she  rushed  near  track 
to  save  her  young  child,  for  the  jury.   1_/ 
C  322 
customer   in   store  has   right   to  assume   that 
floor  is  reasonably  safe  to  walk  upon   and 
until  she  knows  or  should  know  that  it  is 


not  she  is  charged  with  no  duty  to  exercise 
special  care,  128  C  171 
-whether    plaintiff    guilty    of    contributory 


negligence  in  falling  into  an  opening  in 
floor  of  grocery  store  question  of  fact,  128 
C  168 

plaintiff  slipped  on  loose  plank  on  cellar  steps 
of  defendant's  building  as  he  stepped  on  it 
with  bag  of  coal  on  shoulder ;  conclusion 
that  steps  not  reasonably  safe,  that  plain- 
tiff used  due  care  and  that  he  did  not  as- 
sume risk,  sustained,  128  C  679 

conduct  of  plaintiff  in  riding  in  truck  with 
right  leg  outside  sideboard  not  contributory 
negligence  as  matter  of  law,  129  C  31 

where  bus  rounding  turve  struck  pedestrian, 
defendants  failed  to  establish  affirmative  de- 
fense of  contributory  negligence,  129  C  160 

jury  could  reasonably  find  that  plaintiff  was 
not    guilty    of    contributory    negligence    in 
failing  off  porch  when  pushed  by  defendant 
129  C  317 

§  14.  Proximate  Cause;  Concurring  Negli- 
gence 

Note  :  For  doctrine  of  proximate  cause  as 
applied  to  contributory  negligence,  see 
§  11,  supra 

§  15.  In  General 

negligent  act  or  omission  must  operate  as 
proximate  cause,  not  merely  condition,  59 
C  261 

an  act  which  merely  increases  or  adds  to 

extent  of  injury  does  not  contribute  to  the 
happening,  59  C  261 

though  it  may  affect  damages,  59  C  261 

liability  where  negligent  acts  of  two  persons 
concur,  67  C  429,  71  C  688,  77  C  485,  78 
C  284 

where  negligence  of  fellow  servant  concurs 
with  that  of  master,  68  C  353,  87  C  149 

plaintiff  may  rely  on  one  of  two  proximate 
concurring  causes,  70  C  551,  82  C  199 

finding  that  fact  was  "most  probable  cause" 
equivalent  to  finding  that  it  was  the  cause, 
73  C  423,  69  C  341 

definition  of  "cause,"  76  C  207,  81  C  693,  86 
C  118,  439.  87  C  254,  556 

when  negligence  is  proximate  cause,  80  C  268, 
83  C  320 

if  negligence  of  the  defendant  is  one  cause  of 
the  injury,  recovery  is  proper,  81  C  499 

whether  negligence  was  violation  of  common 
law  or  ordinance  of  city  makes  no  differ- 
ence, 81  C  695,  83  C  183,  88  C  700 

where  two  causes  combine  to  cause  injury, 
one  is  not  relieved  because  he  is  responsi- 
ble for  only  one  of  them,  82  C  200 

negligence  must  be  the  proximate  cause  of  the 

injury,  83  C  219 
coasting   in   highway,   contrary   to   ordinance, 

does  not   preclude   recovery  if  defendant's 
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negligence  supervened  as  proximate  cause, 
84  C  1 

negligence  must  be  proximate  cause  of  in- 
jury; causal  connection  not  based  on  mere 
conjecture,  84  C  531 

violation  of  company's  rule  precludes  recov- 
ery only  when  proximate  cause,  85  C  103 

if  negligence  of  master  concurs  with  that  of 
fellow  servant,  former  is  liable,  85  C  467 

if  negligence  of  third  party  intervened,  this  is 
proximate  cause  unless  first  wrongdoer 
should  have  anticipated  it,  87  C  556 

where  several  proximate  causes  contribute  to 
injury  and  each  is  an  efficient  cause,  injury 
may  be  attributed  to  all  or  any,  88  C  230 

no  recovery  for  violation  of  statute  or  ordi- 
nance if  it  is  not  the  proximate  cause  or  if 
it  was  not  intended  for  plaintiff's  protec- 
tion, 88  C  700,  89  C  325,  95  C  486 

concurrent  negligence,  90  C  22,  701 

proximate  cause  defined,  93  C  609 

the  last  conscious  agent  in  producing  injury 
is  the  one  liable.  93  C  609 

to  recover,  plaintiff  must  prove  that  negli- 
gence was  proximate  cause  of  injurv.  98  C 
142 

that  is,  that,  in  natural  sequence,  without 

intervening  or  concurring  cause,  it  produced 
injury,  98  C  142 

one  whose  negligence  provides  the  means 
and  opportunity  for  doing  injury,  liable 
when,  98  C  512 

intervening  act  of  another  merely  co- 
operates with  the  original  negligence  which 
still  remains  a  proximate  cause,  98  C  514 

children  and  even  lunatics  are  responsible  for 
intervening  negligence  which  does  not  re- 
lieve original  actor,  98  C  520 

defendant  liable,  though  his  negligence  con- 
curred with  that  of  third  party,  100  C  511, 
101  C  490 

proximate  cause,  if  in  issue,  should  be  ex- 
plained to  jury,  101  C  545 

act  or  omission  can  hardly  be  regarded  as 
cause  of  event  which  would  have  occurred 
had  the  act  or  omission  not  occurred,  104 
C  441 

proximate  cause  defined,  104  C  709 

principle  that  defendant  liable  for  all  natural 
and  probable  consequences  of  acts,  104  C 
709 

cause  not  too  remote  if  in  usual  experience 
of  mankind  it  would  have  been  apprehend- 
ed. 105  C  1 

injury  to  boy  by  firing  toy  pistol  down 

open  pipe  to  underground  gasoline  tank, 
105  C  1 

there  need  not  be  a  concert  of  action  between 
the  defendants,  nor  a  violation  of  a  com- 
mon duty,  106  C  82 

if  defendant's  act  an  efficient  cause,  it  need 
not  be  sole  proximate  cause,  106  C  167 
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concurrent  negligence  no  defense  even  though 
other  guilty  party  not  sued,  or  has  been 
dropped  out  of  case  by  demurrer,  107  C  681 

negligent  act  must  be  proximate  cause  to  fur- 
nish basis  for  recovery,  108  C  9 

even  though  negligence  is  established,  ques- 
tion of  proximate  cause  may  still  be  one  of 
fact  for  jury,  108  C  544 

finding  that  acts  of  negligence  materially  con- 
tribute to  produce  the  accident,  sufficient 
finding  of  causal  connection,  108  C  704 

plaintiff  bound  to  remove  issues  of  negligence 
and  proximate  cause  from  realm  of  specu- 
lation, 109  C  58 

one  injured  by  negligence  of  another  must 
use  reasonable  care  to  promote  recovery 
and  prevent  aggravation  of  injuries,  109  C 
87 

question  is  one  of  good  faith  and  reason- 
able conduct,  109  C  87 

failure  to  do  so  is  no  bar  to  recovery  for 

initial  injury  but  only  for  results  caused 
by  failure,  109  C  87 

proximate  cause  defined,  109  C  350 

general  discussion  and  restatement  of  rule, 
110  C  184 

to  be   proximate  cause,   misconduct  must 

be  substantial  factor  in  producing  harm,  110 
C  184 

cause  must  have  continued  down  to  time 

of  injury  or  have  set  in  motion  final  active 
cause,  110  C  184 

if  no  reasonable  inference  from  evidence 

supports  claim,  jury  should  be  so  instruct- 
ed, otherwise  question  is  for  them,  110  C 
184 

where  negligence  of  two  drivers  of  automo- 
biles each  substantial  factor  in  causing  ac- 
cident, both  are  liable,  112  C  683 

damages  for  pain  and  suffering  not  proxi- 
mately caused  by  defendant's  negligence, 
113  C  145 

foreseeability  of  negligence  of  third  party,  113 
C  355 

where  contributive  action  between  two  par- 
ties, there  being  no  concert  between  them, 
causes  damage,  there  is  no  legal  difficulty 
in  distinguishing  between  them,  116  C  292 

party  liable  for  damage  which  it  is  rea- 
sonably probable  resulted  from  his  negli- 
gence, 116  C  292 

act  of  God,  if  sole  cause  of  damage,  exempts 
defendant  from  liability  for  negligence,  116 
C496 

but  it  is  duty  of  defendant  to  avert  dis- 
aster by  such  means  as  might  reasonably 
be  utilized  under  circumstances,  116  C  496 

failure   to   act   thus   may  be   contributory 

proximate   cause   and   substantial   factor   in 
resulting  injury,  116  C  4Q6 
-liability   of   defendant   thus   governed   by 


test  applied  in  all  negligence  actions,  116  C 
496 
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if  conduct  of  defendant  is  substantial  factor 
in  causing  the  accident,  he  is  liable  though 
he  did  all  he  could  to  avoid  it  after  dis- 
covering its  likelihood,  116  C  576 

liability  of  negligent  driver  of  car  to  guest  in 
another  car  though  driver  of  latter  car  was 
guilty  of  concurrent  negligence,   116  C  576 

act  or  omission  can  hardly  be  regarded  as 
proximate  cause  of  an  event  which  would 
have  happened  if  act  or  omission  had  not 
occurred,  116  C  661 

violation  of  statute,  if  proximate  cause  of 
injury,  is  negligence,   117  C  594,  607 

but  intent  to  violate,  not  translated  into 

action,  no  basis  for  recovery,  117  C  607 

concurring  negligence  of  third  party  will  de- 
feat action  to  recover  for  highway  defect 
but  not  for  damages  for  injury  negligently 
caused,  119  C  480 

principles  of  legal  causation  not  so  closely  ap- 
plied in  insurance  policies  as  to  defeat  in- 
tent of  parties,  120  C  296    . 

where  it  is  claimed  that  active  operation  of 
negligence  of  one  is  such  supervening  cause 
as  to  prevent  antecedent  negligence  of  an- 
other from  being  substantial  factor,  state- 
ment to  jury  of  general  rule  without  ap- 
plication to  particular  facts  will  not  be  suffi- 
cient, 121  C  432 

to  entitle  plaintiff  to  recover  for  fall  due  to 
defect  in  highway,  defect  must  have  been 
sole  proximate  cause ;  no  recovery  if  his 
negligence  or  that  of  third  party  contribut- 
ed, 122  C  505 

where  there  is  concurrent  negligence  of  two, 
each  a  substantial  cause  of  accident,  both 
are  liable,  122  C  542 

where  defendant's  negligence  is  ground  of 
recovery  rather  than  mere  condition  out  of 
which  plaintiff's  injuries  arose.   124  C  647 

when  proximate  cause  a  question  of  fact  and 
when  one  of  law  where  situation  complicat- 
ed by  presence  of  another  cause,  124  C  647 

when  act  of  third  party  has  intervened,  fact 
that  defendant  was  negligent  is  still  ground 
of  recovery  if  plaintiff's  harm  results  from 
hazard  because  of  which  defendant's  con- 
duct was  negligent,  125  C  60 

hazard  of  sudden  turn  by  boy  on  bicycle 

rendered  defendant's  operation  of  automo- 
bile without  warning  negligent,  125  C  60 

whether  act  be  negligence  or  nuisance  it  must 
be  substantial  factor  in  causing  damage  to 
form  basis  of  recovery,  125  C  76 

if  caused  directly  or  exclusively  by  act  of 

God  it  could  not  be  due  to  negligence  or 
nuisance,  125  C  76 

if  defendant's  tort  is  substantial  factor  in  pro- 
ducing plaintiff's  injuries,  it  matters  not 
that  intervening  cause  contributed,  125  C 
366 

rule  same  whether  action  is  for  death  or 

for  personal  injury,  125  C  371 
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substantial  factor  is  a  matter  for  the  judg- 
ment of  the  court  and  jury  formulated  after 
the  event  and  therefore  with  knowledge  of 
effect  produced,  (dis.)  126  C  15 

intervening  cause  discussed,  126  C  255 

reasonable  anticipation  is  not  basis  upon 

which  proximate  causation  is  determined, 
126  C  255 

doctrine  applicable  only  in  cases  of  concur- 
ring acts  of  two  or  more  persons  other 
than  party  injured,  126  C  401 

principle  that  conduct  may  not  be  negligent 
as  to  particular  risk  causing  injury  not  a 
test  of  proximate  causation,  127  C  90 

issue  of  proximate  cause  presents  question  of 
fact  unless  no  causal  relation  can  reasonably 
be  found,  127  C  313 

proximate  cause  so  fundamentally  a  question 
of  fact  and  inference  that,  even  where  there 
is  no  dispute  about  material  facts,  it  should 
be  left  to  jury  if  open  to  reasonable  differ- 
ence of  opinion,  127  C  488 

cases  concerning  proximate  cause  exam- 
ined. 127  C  490-492 

plaintiff  entitled  to  recover  all  damages  prox- 
imately caused  by  negligence  though  they 
were  not  reasonably  to  be  anticipated,  128 
C  62 

future  damages  reasonably  probable  to  result 
are  recoverable,  128  C  66 

fright  or  shock  resulting  in  injuries  may  be 
proximately  caused  by  negligence,  128  C 
237 

proximate  cause  presents  question  of  fact  un- 
less no  causal  relation  can  reasonably  be 
found,  128  C  437 

whether  negligence  is  "substantial  factor"  in 
producing  injury  is  question  of  fact  where 
there  is  any  evidence  reasonably  justifying 
its  submission  to  jury,  129  C  29 

where  statute  is  designed  to  protect  persons 
against  injury,  one  who  has  suffered  as  re- 
sult of  its  violation  has  ground  of  recovery. 
129  C  439 

act  or  omission  cannot  be  regarded  as  cause 
of  an  event  which  would  have  happened  if 
such  act  or  omission  had  not  occurred,  129 
C  652 

in  determining  causal  connection  court  is  not 
concerned  with  possibilities  but  with  rea- 
sonable probabilities,  129  C  672 

§  16.  Particular  Cases 

a  fire  arising  from  an  engine  and  extending 
to  other  property  without  intervening  cause 
is  proximate.  62  C  331 

when  negligence  in  cutting  wires  permitted 
them  to  fall  across  others  which  caused  the 
injury,  negligence  was  proximate  cause,  72 
C  617 

injuries,  where  team  goes  over  embankment, 
proximate  result  of  failure  to  put  up  rail- 
ing, 75  C  288 
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where  automobile  runs  into  pole  in  effort 

to  avoid  street  car  being  negligently  oper- 
ated, 79  C  461 

negligence  of  passenger  in  starting  to  leave 
car  before  station  is  reached  not  necessarily 
proximate  cause  of  injury  due  to  starting 
of  car  with  platform  gate  open,  78  C  709 

negligence  of  contractor  in  building  held  to 
be  the  remote,  not  proximate,  cause  of  the 
injury  to  a  tenant  from  a  hidden  detect, 
81  C  690 

liability  of  city  for  negligent  act  in  repairing 
street,  concurring  with  that  of  motorman, 
in  causing  injury  to  conductor  of  trolley, 
84  C  349 

where  railroad  injured  a  traveler  negligently 
crossing  its  tracks  by  failure  in  duty  it 
owed  him,  this  is  the  proximate  cause,  S4 
C  444 

violation  of  company's  rules  no  bar  unless  it 
is  the  proximate  cause,  85  C  103 

burden  of  proof  on  plaintiff,  that  a  highway 
defect  was  the  proximate  cause  of  the  in- 
jur}-, 86  C  506 

plaintiff  must  prove  negligence  is  proximate 
cause  in  running  over  a  dog ;  not  proved 
if  only  high  speed  and  facts  of  accident 
shown,  86  C  546 

cattle  escaping  through  defective  fence,  then 
through  another  defective  fence,  then  poi- 
soned, first  defective  fence  not  the  proxi- 
mate cause,  87  C  556 

violation  of  ordinance  of  no  significance  un- 
less it  affects  the  accident.  88  C  700 

violation  of  rule  of  the  road  of  no  significance 
unless  entering  into  the  accident,  89  C  329, 
697 

failure  of  savings  bank  directors  to  require 
trial  balance  as  cause  of  loss  by  defalcation, 
89  C  451 

where  a  cornice  falls,  from  effects  of  weath- 
er, negligence  of  builder  is  too  remote,  93 
C  604 

where  in  excavating  near  a  building,  excava- 
tor says  he  will  take  proper  care,  previous 
inaction  by  the  owner  of  the  building  is  of 
no  significance,  94  C  167,  190 

stopping  to  change  tire  too  near  trolley  track, 
94  C  201 

where  a  master  allows  a  servant  to  carry  a 
revolver  without  a  permit,  violation  of  the 
law  is  not  the  basis  for  liability,  94  C  708 

negligence  of  both  parties  may  operate  con- 
currently and  be  proximate  cause  of  injury; 
no  recovery,  95  C  231 

as  to  failure  to  clean  catch  basins  not  being 
the  proximate  cause  of  overflow  of  water 
where  it  appeared  that  system  was  so  in- 
adequate that  they  would  have  overflowed 
anyway,  97  C  85 

proximate  cause  and  intervening  wrongful  act 
explained,  98  C  510 
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negligence  in  failing  to  watch  fire  result- 
ing in  one  child  taking  burning  brand  and 
burning  another,  98  C  510 
-youth  of  child  to  be  considered,  98  C  510 


swallowing  piece  of  glass  in  a  sandwich, 
114  C  36 
-circumstances  might  be  sufficient  to  show 


where  pedestrian  is  struck  by  automobile 
while  waiting  in  highway  for  trolley  to 
stop  and  thrown  in  front  of  trolley  and  so 
killed,  effect  of  negligence  of  motorman, 
99  C  2 

defendant  may  show  it  to  be  proximate 

cause  though  plaintiff  makes  no  claim  as 
to  that,  99  C  2 

connection  between  injury  from  collision  and 
cancer  fourteen  months  later  held  merely 
conjectural,  99  C  677 

municipality  not  liable  if  negligence  concurs 
with  defect  in  highway,  103  C  598 

on  issue  of  landlord's  negligence  where  post 
of  common  veranda  fell,  piling  of  beer  kegs 
against  railing  immaterial  in  absence  of  evi- 
dence that  thereby  post  was  weakened,  103 
C  648 

and  even  with  this,  negligence  of  landlord 

must  still  be  proximate  cause  of  fall,  103  C 
648 

acts  of  city  discharging  sewage  into  stream 
and  act  of  God  in  shape  of  unprecedented 
storm  as  concurring  proximate  causes  of 
overflow,  106  C  177 

chain  of  causation  from  discover}'  of  broken 
glass  in  bottle  of  medicine  to  return  of 
rheumatic  fever,  held  not  proven,  109  C  350 

opening  made  by  removal  of  marker  at  grave 
as  proximate  cause,  109  C  410 

where  collision  was  due  to  negligence  of  de- 
fendant but  substantial  injury  due  to  driv- 
er's inability  to  control  car  because  of  high 
speed  before  collision,  defendant  is  liable 
for  all  resulting  injury,  110  C  184 

see  also  dissenting  opinion 

death  by  drowning;  failure  of  proprietor  of 
public  bathing  pavilion  to  provide  suitable 
supervision  and  appliances,  110  C  593 

where  jury  has  found  negligence  of  defendant 
and  no  negligence  of  plaintiff,  and  accident 
was  not  misadventure  that  former  caused, 
accident  is  onlv  permissible  conclusion,  111 
C  580 

failure  of  common  carrier  to  afford  passenger 
safe  place  to  alight,  113  C  408 

cannot  be  said  as  matter  of  law  not  to  be 

proximate  cause  of  accident  though  this 
due  to  negligence  of  another  vehicle,  113  C 
408 

negligence  of  lessor  of  building  in  making  no 
provision  in  its  construction  against  drip- 
pings from  snow,  might  be  substantial  fac- 
tor in  dangerous  condition  of  walk,  113  C 
586 

circumstances  held  sufficient  to  justify  conclu- 
sion that  miscarriage  resulted  from  nerv- 
ousness  and   hysteria   caused  by   plaintiff's 
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this  without  expert  medical  testimony,  114 
C  36 

proximate  cause  where  dealer  was  negligent 
in  selling  powerful  firecrackers  to  boy;  in- 
tervening act  of  his  brother  in  using  them 
contrary  to  instructions  does  not  destroy 
causal  relationship,  114  C  56 

when  independent  contractor's  negligence  is 
proximate  cause  of  injuries  after  work  is 
completed  and  turned  over  to  owner,  114  C 
126 

forged  indorsement  of  stock  certificate  by 
wife  proximate  cause  of  his  loss,  not  his 
giving  wife  access  to  it,  114  C  172 

if  negligence  is  a  substantial  factor  in  pro- 
ducing injury,  it  is  not  important  whether 
injury  would  have  been  contemplated  by 
parties,  114  C  447 

fall  of  tenant  due  to  giving  way  of  ve- 
randa post  held  to  have  been  caused  by  de- 
fective roof  permitting  water  to  rot  post, 
114  C  447 

negligence  of  parent  in  failing  to  procure 
proper  surgical  treatment  for  child  as  con- 
curring cause  of  aggravation  of  injuries,  114 
C  590 

plaintiff's  medical  testimony  sufficient  to  jus- 
tify jury  in  concluding  that  hemorrhages 
were  caused  by  accident,  114  C  652 

though  plaintiff  guest  alleged  that  she  and 
driver  were  both  free  from  negligence,  evi- 
dence of  defendant  that  driver  was  negli- 
gent justifies  submission  of  issue  of  concur- 
rent negligence,  115  C  112 

to  justify  recover^'  from  municipality  for 
death  of  driver  and  passenger  due  to  de- 
fective fence  it  must  appear  that  defect  was 
sole  proximate  cause  of  injury,  116  C  55 

nervous  condition  due  to"  subsequent  conduct 
or  danger  to  which  it  had  exposed  person 
affected,  not  basis  of  recover}',   116  C  235 

hole  in  highway  held  proximate  cause  of  ac- 
cident, 118  C'285 

injuries  caused  by  defect  in  sidewalk  com- 
bined with  negligence  of  third  party;  com- 
bined with  accident  or  natural  cause;  lia- 
bility of  city,  119  C  166 

where  owner  of  store  contracted  to  have  win- 
dows washed  every  morning,  he  was  not  lia- 
ble for  negligence  of  contractor  in  permit- 
ting waste  water  to  run  across  walk  so  as 
to  make  it  slippery  by  freezing,  122  C  7 

failure   of  owner  to  prevent  contractor's 

negligent  acts  not  concurring  negligence, 
122  C  7 

violation  of  statute  concerning  explosives  as 
proximate  cause  of  injury.  124  C  367 

when  conduct  of  driver  of  car  in  which  in- 
testates were  riding  was  contributing  factor 
to  accident,  conclusion  that  defect  in  high- 
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way  not  sole  proximate  cause  justified,  124 
C  461 
burden  on  plaintiff  to  prove  that  claimed  de- 
fect in  highway  was  sole  proximate  cause, 
and  that  neither  contributory  negligence 
nor  culpable  act  of  third  party  proximately 
contributed,  125  C  49 

any  negligence  of  attendant  who  originally 
parked  car  of  patron  in  place  not  regular 
parking  space  was  not  proximate  cause  of 
accident,  as  it  was  superseded  by  negligent 
conduct  of  another  who  took  car  therefrom, 
127  C  493 

jury  might  have  inferred  that  flashboards, 
negligently  erected  on  dam  without  permis- 
sion required  by  statute,  gave  way  simul- 
taneously during  flood  and  that  this  was 
proximate  cause  of  damage  to  lower  prop- 
erty, 127  C  629 

conclusion  that  defect  in  sidewalk  was  sole 
proximate  cause  of  injury  not  invalidated 
by  reason  of  nonculpable  conduct  of  fellow 
traveler,  128  C  483 

where  facts  showed  only  that  there  was  fire 
on  ash  pile  and  child's  clothes  took  fire  in 
some  unknown  manner  while  in  vicinity,  is- 
sue of  proximate  cause  one  of  fact,  129  C  26 

where  injury  was  caused  by  combination  of 
lack  of  handrail  on  porch  and  nudge  given 
plaintiff  by  defendant,  jury  could  reasonably 
find  that  defendant's  negligence  in  pushing 
plaintiff  off  porch  was  substantial  factor  in 
causing  injury,  129  C  317 

§  17.  Last  Clear  Chance  Doctrine 

§  18.  General  Principles 

though  plaintiff  is  negligent,  if,  after  discov- 
ery of  danger,  defendant  could  avoid  injury 
he  is  liable,  80  C  268,  270,  82  C  515,  83  C 
320,  84  C  404,  86  C  109 

doctrine  of  supervening  negligence  does  not 
apply  where  precautions  omitted  would  not 
have  availed,  84  C  444,  86  C  110,  137,  314 

general  discussion  on  contributory  negligence, 
last  clear  chance  doctrine  and  duty  where 
one's  negligence  exposes  him  to  danger,  86 
C  109 

last  clear  chance  doctrine ;  corollary  of  action- 
able negligence  and  contributory  negligence, 
86  C  110,  90  C  21,  702,  92  C  627 

doctrine  of  supervening  negligence  inapplica- 
ble where  defendant  has  no  opportunity  to 
save  plaintiff  from  his  own  negligence,  88 
C  558 

intervening  negligence  not  applicable  where 
plaintiff's  negligence  continues  active,  90  C 
52 

last  clear  chance  doctrine  applies  only  where 
it  is  open  to  jury  to  find  plaintiff's  negli- 
gence was  not  and  defendant's  was  proxi- 
mate cause  of  injury,  90  C  701 
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last  doctrine  does  not  apply  if  one  of  the  par- 
ties is  free  from  negligence,  90  C  702 

conditions  under  which  last  clear  chance  doc- 
trine is  applicable,  92  C  626,  94  C  201,  95 
C466 

no   difference   between   actual   knowledge 

of  peril   and   implied   knowledge   from  cir- 
cumstances, 94  C  201 
-person  claiming  benefit  of  the  rule  must 


not  make  a  further  contribution  of  negli- 
gent action  by  materially  changing  the  situ- 
ation already  created,  94  C  208 

last  clear  chance  doctrine  operative  only  when 
plaintiff  has  come  into  position"  of  actual 
present  danger,  94  C  468 

and    requires    a    failure   by   defendant   to 

take  reasonable  steps  to  prevent  the  injury, 
94  C  468 

Supreme  Court  cannot  sustain  verdict  for 
plaintiff  on  theory  of  last  clear  chance,  if 
such  rule  not  referred  to  in  pleadings  or 
trial,  though  evidence  furnished  basis  for 
its  application,  95  C  431 

intervening  negligence  and  want  of  contrib- 
utory negligence  not  necessarily  inconsist- 
ent, 99  C  1 

it  is  proper  to  instruct  as  to  supervening  neg- 
ligence though  issue  not  raised  by  pleading 
and  in  part  dependent  upon  proofs  of  de- 
fendant, 99  C  447 

once  having  explained  it  court  may  there- 
after refer  to  it  without  wholly  defining  it, 
99  C447 

doctrine  applies  to  inanimate  as  well  as  ani- 
mate objects,  99  C  455 

need  be  included  in  charge  only  when  applica- 
ble to  the  facts,  99  C  726 

doctrine  not  applicable  where  plaintiff  has 
not  himself  been  negligent,  100  C  414 

verdict  for  plaintiff  which  can  be  supported 
only  upon  theory  of  intervening  negligence 
should  be  set  aside  in  absence  of  conditions 
upon  which  doctrine  rests,  101  C  445 

four  conditions  which  must  concur,  104  C  229 

where  injured  party  continues  to  advance  aft- 
er entering  zone  of  danger,  doctrine  applies, 
unless  his  conduct  was  proximate  cause  of 
injury,  104  C  229 

doctrine  may  apply  to  one  who  in  position  of 
danger  heedlessly  advanced  further  without 
increase  of  danger,  104  C  230 

does  not  apply  where  plaintiff  claims  he  was 
not  negligent  and  defendant  claims  he  was 
until  moment  of  accident,   105  C  49 

doctrine  should  be  invoked  in  complaint  or  re- 
quest to  charge,  105  C  49 

defendant  must  become  aware  not  only  of 
plaintiff's  peril,  but  also  that  he  could  not 
or  would  not  escape,  105  C  373 

conditions  necessary  for  application  of  last 
clear  chance  doctrine,  107  C  126,  109  C  221 
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last  clear  chance  not  applicable  unless  reason- 
able care  could  have  saved  decedent  after 
his  danger  became  apparent,  107  C  304 

doctrine  of  last  clear  chance  not  established 
unless  plaintiff  proves  defendant's  oppor- 
tunitv  to  avoid  accident  after  discovering 
peril,'  108  C  474 

need  not  be  alleged,  but  complaint  must  in- 
clude negligent  acts  with  which  defendant 
is  to  be  charged.  113  C  94 

verdict  will  not  be  set  aside  upon  issue  of 
supervening  negligence  present  in  evidence 
but  not  made  issue  in  case.  114  C  345 

doctrine  has  no  place  in  case  unless  plaintiff 
was  guiltv  of  negligence,  115  C  179,  658, 
116  C  265 

doctrine  of  supervening  negligence  and  its 
application  to  pedestrians  explained,  115  C 
213 

doctrine  does  not  apply  where  negligence 

of    plaintiff    continues     as    efficient     cause 
down  to  actual  occurrence  of  accident,  115 
C  213 
-only  applies  when  plaintiff  by  his  negli- 


gence  has   brought   himself   into   a   position 
of  peril  and  thereafter  committed  no  negli- 
gent act  materiallv  changing  situation,  115 
C  213 
-does     not     apply     until     pedestrian     has 


reached  a  position  of  peril  from  particular 
car.  115  C  213 
— time  when  this  has  occurred  must  ordi- 


narily be  left  to  jury.  115  C  213 

where  both  pedestrian  and  driver  pro- 
ceed in  their  course  to  moment  of  collision, 
doctrine  does  not  apply,  115  C  213 

when  pedestrian  and  automobile  proceed  in 
their  course  to  moment  of  collision  and  for- 
mer does  not  come  into  position  of  peril 
until  moment  he  is  hit,  doctrine  has  no  ap- 
plication, 115  C  658 

burden  of  proving  necessary  facts  to  estab- 
lish all  elements  of  doctrine  is  upon  plain- 
tiff. 116  C  127 

if  he  fails  to  afford  reasonable  basis  for 

finding  any  not  to  have  existed,  trial  court 
correct  in  not  charging  jury  as  to  doctrine, 
116  C  127 

as  where  plaintiff  failed  entirely  to  show 

how  far  train  was  away  when  he  came  into 
position  of  peril.  116  C  127 

in  determining  whether  plaintiff  is  guilty  of 
contributory  negligence,  there  may  be  situ- 
ations where  defendant  may  claim  such  neg- 
ligence arose  from  plaintiff's  failing  to 
avoid  accident  after  defendant,  by  own  neg- 
ligence, came  into  position  of  peril.  119  C 
262 

conditions  under  which  doctrine  applies,  122 
C  617 

where  both  pedestrian  and  driver  of  automo- 
bile proceed  in  their  course  to  moment  of 
collision  and  former  does  not  come  into  po- 
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sition  of  peril  until  substantially  instant  he 
is  hit  doctrine  has  no  place  in  case,  122  C 
618,   123  C  205 
-doctrine  cannot  be  extended  to  situation 


where,  while  injured  party  has  not  come 
into  position  of  peril,  defendant  ought  rea- 
sonably to  have  perceived  that  he  was  ap- 
proaching that  position  in  disregard  of 
threatening  peril.  122  C  618 
conditions  under  which  doctrine  applies  stat- 
ed, 123  C  588 

burden  of  proof  on  plaintiff.  123  C  58S 

first  two  conditions   must  be  met  before 

application    of   doctrine    considered,    123    C 
589 
-if  these  are  proved,  whether  plaintiff  can 


recover  depends  upon  determination  of  last 
twc.  123  C  585 

fact  that  plaintiff  is  in  motion  after  he  has 
entered  zone  of  danger  does  not  necesarily 
prevent  application  of  doctrine  if  conditions 
facing  defendant  not  changed  therebv,  126  C 
124 

doctrine  is  solelv  for  plaintiff's  benefit,  126  C 
246 

to  render  doctrine  applicable  plaintiff  must 
not  only  have  come  into  position  of  peril 
but  must  have  done  so  through  own  negli- 
gence, 126  C  246 

so  where  there  was  admittedly  no  con- 
tributory negligence,  court  had  no  occasion 
to  refer  to  doctrine,  126  C  247 

if  plaintiff  is  to  avail  of  doctrine  of  last  clear 
chance,  allegations  of  complaint  must  fairly 
include  acts  or  omissions  with  which  de- 
fendant is  charged.  126  C  397 

doctrine,  as  such,  is  solely  for  plaintiff's  bene- 
fit, to  eliminate  his  antecedent  negligence  as 
bar  to  recovery,  126  C  397 

plaintiff's  negligence  may  be  so  inconsequen- 
tial or  remote  that  law  will  not  regard  it; 
and  in  such  case  elements  of  last  clear 
chance  need  not  be  proved,  127  C  85 

while  complaint  need  not  refer  to  doctrine  by 
name  in  order  to  make  it  an  issue,  facts 
must  be  stated  which  fairly  apprise  court 
and  defendant,  127  C  86 

§  19.  Particular  Cases 

that  motorman  can  assume  one  driving  ahead 
on  track  will  turn  off  when  properly  warned 
should  be  charged,  in  case  where  vital  ques- 
tion is  whether  motorman  did  all  he  could 
when  he  knew,  or  should  have  known,  that 
plaintiff  was  in  danger,  87  C  311 

standing  too  near  the  tracks  need  not  be  neg- 
ligence if  motorman.  when  he  saw  it.  could 
have  prevented  accident,  91  C  177 

automobile  in  collision  with  trolley :  doctrine 
held  not  applicable  to  facts,  92  C  2.:5 

injury  on  highway  crossing;  held  nothing  in 
evidence  to  warrant  last  clear  chance  doc- 
trine, 92  C  626 


last  clear  chance  doctrine  applies  only  where, 
after  motorman  knows  or  ought  reasonably 
to  have  known  of  danger,  he  has  a  reason- 
able chance  to  avoid  accident,  94  C  131,  201, 
468,  95  C  724 

man  asleep  on  the  track  at  night,  94  C 

131,  95  C  724 

boy  killed  by  automobile ;  evidence  affords  no 
ground  for  application  of  doctrine,  94  C  196 

as  applied  to  one  injured  by  trolley  while  on 
platform  to  take  it,  95  C  437 

last  clear  chance  doctrine  not  applicable  when 
automobile  and  motorcycle  collide  at  street 
corner,  each  claiming  excessive  speed  of 
the  other,  95  C  466 

applicability  where  street  car  is  running  down 
grade  towards  station  where  passenger  is 
waiting  to  board  car  in  a  position  of  dan- 
ger, 96  C  451 

though  circumstances  are  such  that  jury 

could  not  reasonably  have  found  motorman 
might  have  stopped  car,  question  of  fact 
whether  he  might  not  have  tried  to  do  so, 
and  given  warning,   96  C  451 

where  street  car  is  approaching  woman  walk- 
ing upon  the  track;  questions  are  those  of 
fact,  96  C  716 

where  automobile  approaches  persons  walking 
in  highway  in  sight  of  driver  for  four  hun- 
dred feet,  97  C  59 

plaintiff  injured  by  trolley  car ;  facts  found 
held  not  to  permit  application  of  doctrine,  98 
C  371 

doctrine  of  supervening  negligence  not  applica- 
ble where  plaintiff's  negligence  continues  up 
to  time  of  injury,  98  C  482 

pedestrian    walking    into    street    in    plain 

view  of  oncoming  trolley,  98  C  482 

supervening  negligence  as  applied  to  trolley 
knocking  person  down,  stopping  and  then 
running  over  him,  98  C  482 

no   recovery   based    on   latter    negligence 

unless  evidence  shows  injuries  suffered  due 
to  it  by  more  than  conjecture,  98  C  482 

intersection  accident ;  doctrine  held  not  ap- 
plicable to  the  facts,  100  C  580 

must  be  established  by  testimony,  not  surmise 
or  conjecture;  woman  walking  along  trolley 
track  after  nightfall,  101  C  445 

doctrine  not  applicable  where  boy  climbed  out 
on  fender  of  truck  and  was  brushed  off  by 
defendant's  passing  truck,  in  absence  of 
proof  that  driver  of  latter  should  have  seen 
his  peril,  101  C  579 

where  it  does  not  appear  that  motorman  of 
trolley  saw  that  truck  would  not  get  off 
track  and  could  have  thereafter  avoided  col- 
lision doctrine  does  not  apply,  102  C  239 

application  to  child  asleep  on  trolley  tracks, 
102  C  676 

plaintiff  drove  long  lumber  wagon  on  to  grade- 
crossing  and  then  continued  on  though  train 
visible;  held  doctrine  applied,  104  C  229 
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collision  between  automobile  and  pedestrian 
crossing  street  at  place  other  than  cross- 
walk; doctrine  held  not  applicable,  105  C 
49 

pedestrian  crossing  highway  is  ordinarily  in 
zone  of  danger  for  entire  width  as  to  auto- 
mobiles; as  to  trolley  cars,  only  within  area 
of  tracks,  105  C  611 

man  crossing  in  front  of  standing  trolley; 
motorman  sitting  down,  failed  to  see  him 
and  started  car ;  last  clear  chance  doctrine 
applicable,   107  C   126 

where  motorman  saw  man  walking  ahead  of 
trolley  near  track  and  did  all  he  could  to 
stop  car  without  avail,  doctrine  not  applica- 
ble, 107  C  311 

doctrine  not  applicable  where  trolley  ran  over 
man  on  private  right  of  way  at  night  and 
no  evidence  that  motorman  saw  or  ought  to 
have  seen  him  or  could  have  stopped  if  he 
did,  108  C  71 

plaintiff's  decedents  walking  on  tracks  at 
night  struck  from  rear  by  trolley  car;  last 
clear  chance  held  applicable,   108  C  133 

where  trolley  struck  plaintiff  who  passed 
back  of  automobile  standing  near  track,  in- 
tervening negligence  not  shown,  108  C  475 

no  proof  as  to  when  plaintiff  came  into 

zone  of  danger,  108  C  475 

duty  of  motorman  not  limited  to  stopping  car, 

109  C  221 
no  ground  for  doctrine,  where  no  evidence  of 

decedent's    actions    between    alighting   from 

truck  and  accident,  109  C  559 
driver  on  highway  colliding  with  car  coming 

out  of  blind  driveway,  held  no  opportunity 

to  avoid  collision  after  plaintiff  within  zone 

of  danger,  109  C  573 

doctrine  not  applicable  where  automobile 
struck  at  crossing  and  engineer  could  not 
anticipate  he  would  drive  on  track  and  had 
no  opportunity  to  stop,  110  C  145 

rule  applied  where  guest  at  resort  was  guilty 
of  contributory  negligence  in  swimming  be- 
yond her  depth,   110  C  593 

doctrine  applicable  where  plaintiff  lay  in  po- 
sition of  danger  near  trolley  track  as  re- 
sult of  attack  of  cerebral  thrombosis,  110  C 
615 

pedestrian  in  middle  of  street ;  supervening 
negligence  of  driver,  112  C  667 

doctrine  not  applicable  where  door  of  trolley 
was  closed  in  face  of  passenger  mounting 
step  and  he  was  carried  some  distance  until 
he  fell  into  street,  113  C  94 

where  deceased  was  struck  by  trolley  car 
while  lying  on  track  and  no  evidence  of  his 
conduct  for  some  time  before,  no  basis  for 
application  of  doctrine,  113  C  648 

■ situation  not  removed  from  realm  of  sur- 
mise and  conjecture,  113  C  648 
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doctrine  applied  where  boy  was  struck  when 
on  private  right  of  way  without  right,  114  C 
85 

where  car  ran  into  horse  being  led  on  highway 
at  night,  doctrine  of  last  clear  chance  ap- 
plied, 114  C  383 

where  evidence  was  that  automobile  driver 
saw  plaintiff  in  roadway,  swerved  his  car 
but  finally  struck  plaintiff,  held  no  basis  for 
application  of  doctrine,  115  C  179 

doctrine  held  not  to  apply  in  case  of  pedestrian 
crossing  street  and  struck  by  automobile, 
115  C  267 

where  automobiles  both  continued  in  motion 
till  time  of  collision  at  street  intersection, 
doctrine  held  not  to  apply,   115  C  295 

doctrine  not  applicable  in  intersection  acci- 
dent where  defendant  driver  first  saw  plain- 
tiff's car  one  hundred  and  fifty  feet  from 
intersection,  115  C  464 

limits  of  position  of  peril  as  regards  one  driv- 
ing truck  across  railway  tracks,  116  C  127 

doctrine  of  supervening  negligence  not  ap- 
plicable where  under  plaintiff's  proof  he  was 
almost  across  street  and  would  not  have 
been  struck  had  car  not  swerved,  and  where 
under  defendant's  proof  he  came  from  be- 
hind another  car  directly  into  path  of  de- 
fendant's, 116  C  262 

where  defendant's  car  was  but  twelve  feet 
behind  plaintiff  and  going  twenty-five  miles 
an  hour  when  latter  turned  suddenly  with- 
out warning  in  front  of  it,  doctrine  not  ap- 
plicable, 117  C  534 

plaintiff  negligently  left  truck  parked  at  night 
on  right  side  of  four-lane  road  ;  defendant 
seeing  it  suddenly,  turned  to  left  to  pass  it 
but  not  far  enough  and  trailer  struck  it ; 
held  his  error  in  judgment  in  failing  to  turn 
a  little  further  to  left  not  negligence  as 
matter  of  law,  117  C  681 

doctrine  of  supervening  negligence  not  ap- 
plicable where  decedent  negligently  failed 
to  see  a  man  swinging  lantern  on  railroad 
track  and  continued  on  until  struck  by 
train,  119  C  630 

plaintiff  struck  crossing  street;  claims  of  proo" 
amended  to  add  that  defendant  should,  if 
properly  attentive,  have  seen  him  when  he 
entered  path  of  car  in  time  to  avoid  strik- 
ing him ;  charge  de  supervening  negligence 
then  required,  120  C  255 
decedent  struck  while  changing  tire  on  car 
after  dark  which  was  parked  without  lights ; 
doctrine  of  supervening  negligence  applica- 
ble, 120  C  412 
doctrine  not  available  where  finding  was  that 
motorman  did  everything  he  could  to  stop 
car  but  could  not  avoid  striking  boy,  120 
C  689 
car  struck  pedestrian  who  was  crossing  street 
and  was  not  seen  by  driver  until  within  four 
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feet  of  him;  doctrine  of  supervening  negli- 
gence not  in  case,  123  C  291 
-doctrine  restated  as  to  pedestrian  struck 


by  automobile,  123  C  293 
where  no  claim  as  to  distance  in  which  de- 
fendant's truck  could  have  been  s'topped  and 
where  both  vehicles  continued  in  motion  on 
their  courses  until  moment  of  collision,  no 
basis  for  doctrine,  125  C  558 

collision  between  trolley  and  automobile  which 
could  not  get  off  tracks  ;  question  for  jury 
whether  motorman  should  have  become 
aware  that  driver  could  not  escape  peril 
and  whether  subsequently  former  could 
have  avoided  accident ;  charge  de  last  clear 
chance  should  have  been  given,  126  C  124 

where  decedent  left  position  of  safety  while 
walking  on  side  of  road  and  started  across 
it  toward  path  of  approaching  automobile, 
and  did  not  come  into  position  of  peril  until 
struck,  doctrine  of  last  clear  chance  has  no 
place  in  case,  126  C  574 

zone  of  danger  in  case  of  railroad ;  when  de- 
cedent came  within  space  closely  adjoining 
tracks  at  substantially  the  instant  she  was 
struck,  doctrine  not  applicable,  127  C  322 

doctrine  of  superseding  negligence  not  ap- 
plicable to  accident  claimed  by  plaintiff  to 
be  due  to  negligent  backing  of  defendant's 
truck  into  car  in  which  plaintiff  was  riding, 
129  C  118 

where  defendant's  car  coming  in  opposite  di- 
rection crashed  into  plaintiff's  car,  which 
had  attempted  to  pass  another  car  and,  not 
having  time,  had  turned  sharply  to  left, 
crossed  road  and  come  to  stop,  jury  could 
have  found  that  plaintiff  was  in  zone  of  dan- 
ger, 129  C  333 

court  should  have  charged  on  doctrine  of 

last  clear  chance  and  left  jury  to  decide 
whether  defendant  had  opportunity  to  avoid 
collision  after  he  saw  plaintiff  in  position  of 
peril,  129  C  334 

§  20.  Imputed  Negligence 

a  child  injured  by  the  negligence  of  another 
person  is  not  barred  of  its  remedy  by  the 
mere  fact  that  the  negligence  of  its  parents 
in  suffering  it  to  wander  into  a  place  of 
danger  substantially  contributed  to  produce 
the  injury,  26  C  590 

actual  negligence  of  husband  in  attempting  to 
drive  over  railroad  crossing  at  time  train 
was  about  to  pass  would  be  imputed  to  wife, 
50  C  379 

where  a  fire  was  caused  on  land  of  D  by  lo- 
comotive and  railroad  refrained  from  ex- 
tinguishing it  at  D's  request  and  it  spread 
to  land  of  plaintiff,  railroad  was  liable,  52 
C  264 

plaintiff  could  not  be  affected  by  any  ar- 
rangement between  the  agent  of  the   rail- 


road  and  D  to  which  he  did  not  give  his 
assent,  52  C  264 

whether  parents  of  six-year-old  child  were 
negligent  in  permitting  him  in  the  street 
unattended,  not  material  in  action  by  child 
to  recover  damages  for  personal  injuries, 
73  C  249,  78  C  277 

nor   is   it   material   in  action  brought   by 

child's  administrator,  unless  it  affirmatively 
appears  that  parents  are  to  be  benefited  by 
recovery,  73  C  249,  78  C  277 

the  negligence  of  a  bailee  of  an  article  for 
hire  is  not  to  be  imputed  to  its  owner,  in 
an  action  by  the  latter  against  a  third  per- 
son for  its  negligent  destruction,  81   C  384 

so  that  of  experienced  driver  who  hired 

wagon  not  imputed  to  liveryman  in  suit 
against  trolley  company  for  negligent  col- 
lision with  the  wagon,  81   C  388 

whether  a  father's  negligence  is  imputable  to 
his  daughter,  who  was  driving  with  him  at 
the  time  of  her  injury,  quaere,  82  C  200 

negligence  of  owner  or  driver  of  motorcycle 
will  not  be  imputed  to  one  riding  with  him 
as   invited  guest,  89  C  707 

negligence  of  driver  will  not  be  imputed  to 
passenger,  92  C  341,  100  C  508 

negligence  of  driver  not  to  be  imputed  to 
guest  on  back  seat,  93  C  438 

joint  adventure  in  use  of  automobile  implies 
a  common  possession  and  right  of  control 
of  the  vehicle  and  a  responsibility  for  its 
negligent  operation  equally  common  to  all 
its  occupants,  100  C  527 

occupants   of   car   on   fishing  trip   not   so 

clearly  on  joint  adventure  that  court  could 
direct  verdict  for  defendant  owner  where 
two  of  them  injured  in  collision,  100  C  527 

no  avail  to  defendants,  owners  of  truck  which 
collided  with  car  in  which  plaintiff  was 
riding,  that  operator  of  plaintiff's  car 
failed  to  keep  to  right  of  center,  103  C  41 

in  action  by  one  member  of  joint  enterprise 
against  third  party,  if  negligence  of  de- 
fendant was  concurrent  with  that  of  another 
member  of  enterprise,  law  imputes  latter's 
fault  to  plaintiff  and  denies  him  recovery  on 
ground  of  contributory-  negligence,  103  C 
583 

rule  does  not  apply  to  action  by  one  mem- 
ber of  the  enterprise  against  another,  103 
C  583 

negligence  of  parent  not  to  be  imputed  to 
child,  118  C  154 

negligence  of  driver  of  plaintiff's  car  in  which 
she  was  riding  would  be  imputable  to  her, 
118  C  692 

negligence  of  plaintiff's  son.  who  was  driving 
car  in  which  she  was  riding,  not  imputable 
to  her,  122  C  542 

negligence  of  boy  riding  bicycle  not  imputa- 
ble to  girl  riding  behind  him,  125  C  65 
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question  whether  agent  of  one  who  has  auto- 
mobile for  sale  has  so  far  surrendered  con- 
trol to  prospective  purchaser  on  demonstra- 
tion ride  that  negligence  of  latter  is  imputed 
to  owner,  one  of  fact,  126  C  191 

contributory  negligence  of  operator  of  car  not 
imputed  to  passenger,  126  C  412 

owner  not  liable,  in  general,  for  negligence  of 
independent  contractor,   127  C   186 

principal  may  sue  agent  for  latter's  negligence 
and  in  such  a  suit  agent's  negligence  is  not 
imputable  to  principal  so  as  to  constitute 
contributory  negligence,   129  C  521 

§  21.  Actions;  Procedure 
See    also    Automobile    §    33;    Highways 
§  24;  Street  Railways  §  13 

-In   General 


§  22. 

in  action  by  physician  to  recover  value  of 
services,  his  negligence  is  matter  for  de- 
fense, 64  C  433 

notice  of  injury  to  wife  given  by  her,  avails 
husband  when,  77  C  161 

responsibility  for  one  of  two  causes  of  injury 
does  not  relieve  of  liability,  82  C  200 

action  is  the  same  whether  there  is  a  breach 
of  a  common-law  or  statutory  dutv,  83  C 
509 

fellow  servant  defense  available  against  per- 
sonal negligence  of  coservant,  not  against 
duty  of  master,  85  C  467 

jury  need  not  find  facts  in  harmony  with  ei- 
ther party;  may  find  both  guilty  of  want  of 
care,  89  C  707 

necessity  of  finding  by  jury  of  a  date  for  in- 
jury- as  to  which  testimonv  was  offered,  90 
C  262 

foundation  of  action  for  trespass  by  animals 
at  large,  is  negligence  of  their  owner,  94 
C  548 

only  those  for  whose  protection  a  statute  is 
intended  can  claim  negligence  by  virtue  of 
its  breach,  95  C  486 

liability  where  partnership  is  alleged  but  not 
proved,  95  C  640 

conduct  of  defendant,  not  mental  character- 
istics,  determines   issue,   96   C   583 

where  there  is  both  complaint  and  cross-com- 
plaint for  automobile  collision,  verdict 
against  recovery  by  either  party  proper  on 
theory  that  collision  was  accidental  or  that 
both  were  negligent,  100  C  579 

payment  of  workmen's  compensation  does  not 
affect  plaintiff's  rights  in  action  of  negli- 
gence against  third  party,  102  C  735 

direction  of  verdict  for  one  of  two  sued  joint- 
ly does  not  give  other  ground  of  appeal, 
103  C  29 

no  contribution  among  joint  tort-feasors,  103 
C  29 

prior  to  trial,  court  may  order  physical  ex- 
amination of  plaintiff  on  behalf  of  defend- 
ant, 103  C  267 
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action  against  town  for  defective  highway  is 
not  one  for  negligence  but  to  enforce  stat- 
utory penal  ty,  103  C  598 

several  liability  not  affected  by  joint  suit  or 
joint  judgment,   104  C   107 

whether  recover}-  may  be  had.  under  dog 
statute,  for  injuries  resulting  from  mere 
:-:?ht   105  C  88 

contract  and  tort  actions  arising  from  same 
transaction :  when  tort  duty  dependent  on 
?tence  of  contract  dun*.   105  C  151 

action  for  negligence  occurring  in  Xew  York 
cannot  be  maintained  after  wrongdoer's 
death,  107  C  174 

law  of  place  where  tort  committed  governs 
existence  of  cause  of  action,  108  C  333 

general  verdict  as  implying  finding  of  negli- 
gence in  one  or  more  of  wavs  specified. 
108  C  505 

loss  of  profits  on  other  contracts,  recoverable 
in  action  of  negligence  for  personal  injuries. 
108  C  549 

that  heirs-at-bw  who  will  benefit  by  the  re- 
covery caused  the  death,  is  no  bar  to  main- 
tenance of  the  action.  108  C  645 

no  action  for  negligence  lies  against  parent 
by  unemancipated  minor  child,  109  C 

action  for  negligence  apart  from  one  for  wil- 
ful or  wanton  misconduct   109  C  428 

does  not  have  for  base  either  wilfulness 

or  wantonness.  109  C  428 

where  there  are  two  issues,  agency  and  negli- 
gence, general  verdict  for  defendant  imports 
both  found  in  its  favor.  109  C  460 

action  for  wanton  misconduct  as  well  as  neg- 
ligence. 110  C  108 

recover}-  may  be  had  for  fright  accompanying 
injurv  though  injurv  mav  be  slight.  111  C 
58 

but    where    no    contemporaneous    injur}-, 

quaere.  Ill  C  58 

distinction  between  action  based  on  negligence 
and  on  wanton  misconduct,   112  C  92 

where  various  grounds  alleged,  error  as  to  one 
may  be  taken  advantage  of,  without  inter- 
rogator}- or  special  verdict.  112  C  476 

hence    submission   of   interrogator}-   is    in 

discretion  of  court,  112  C  476 

court  not  required  to  withdraw  from  jury  is- 
sue of  whether  miscarriage  was  caused  by 
.Mowing  glass  because  ther°  was  no  di- 
rect evidence  or  expert  opinion.   114  C  36 

where  complaint  does  not  signify  reliance  on 
doctrine  of  supervening  negligence  and  it 
is  not  invoked  in  request  to  charge,  court 
not  justified  in  setting  verdict  aside  upon 
that  issue.  114  C  345 

where  both  negligence  and  wanton  miscon- 
duct are  alleged  and  there  is  general  ver- 
dict an  error  as  to  one  cause  of  action  will 
not  avail  appellant  if  there  was  no  error 
as  to  other.  116  C  48 
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one  defendant  sued  for  heedless  disregard  and 

the  other  for   negligence;   each   responsible 

for  entire  damage  if  his  wrongful  act  was 

substantial  factor ;  no  contribution  between 

•;m.   116  C  569 

and  error  in  charge  as  to  one,  not  preju- 
dicial to  other,  116  C  569 

no  recovery  can  be  had  in  action  under  guest 
statute  upon  ground  of  negligence,  117  C 
101 

if  negligence  of  each  of  two  defendants  was 
proximate  cause  of  accident  they  are  liable 
jointly  and  severally,   118  C  632 

plaintiff  would  have  right  to  recover  all 

damages  from  either  and  defendant  paying 
them  would  have  no  right  of  contribution, 
118  C  632 
-plaintiff  might  sue  either  alone,  118  C  632 


parent  cannot  recover  for  expenses  caused  by 
injuries  to  son  where  negligence  of  latter 
contributed.  119  C  77 

ne  plaintiff  in  action  for  negligence  should 
have  proceeded  against  principal  employer 
under  Compensation  Act  court  direcied 
verdict  for  defendant  122  C  185 
right  of  recover}-  in  tort  may  be  available  to 
one  injured  through  negligence  of  seller  of 
food  though  he  is  not  in  privity  of  contract 
with  seller.  125  C  92 

—Pleading 


§  23. 

for  neglect  occasioning  loss  of  property ;  must 
particularly  describe  the  property :  omis- 
sion not  cured  by  verdict.  1  D  328 

for  injury  from  neglect  of  duty,  need  not  aver 
how  duty  was  imposed.  22  C  208 

nor   in   action   for   injurv   from   defective 

highway.  22  C  208 
-aliter,  for  penalty  imposed  by  statute    22 


C  208 

what  is  sufficient  in  suit  against  railroad  com- 
pany for  causing  death  "bv  negligence.  30  C 
184' 

sufficient  allegation  of  negligence  in  common 
carrier.  34  C  145 

pleader  must  aver  wherein  defendant  is  negli- 
gent or  unskillful.  47  C  305 

special  defense  showing  reasonable  care  but 
not  constituting  justification  of  negligence 
charged  held  insufficient,  63  C  495 

careless  and  negligent  management  of  appara- 
tus, resulting  in  fall  of  part  and  injur}' 
held  sufficient  allegation.  66  C  24 

facts  showing  wherein  defendant  failed  to 
perform  his  duty  must  appear.  66  C  38 

statement  that  one  "negligently"  acted  not 

enough,  66  C  44 

so   facts   out   of  which   duty   arises   must 

appear,  as  greater  knowledge  of  master.  66 
C  46 

negligence  cannot  be  of  avail  unless  of  the 
kind  alleged.  72  C  398.  $2  C  665.  88  C  17. 
Z2S 


several  distinct  acts  of  negligence  may  be 
pleaded  in  one  complaint,  72  C  667 

recovery  supported  by  proof  of  any,  70  C 

551 

necessity  of  averring  want  of  contributory 
negligence  and  that  negligence  was  cause 
of  injury,  73  C  428 

it  is  proper  to  allege  that  acts  were  "negli- 
gently and  improperly"  done,  75  C  177 

want  of  precision  waived  by  default  and  trial 
on  merits,  78  C  48 

precise  words  of  order  to  plaintiff  need  not  be 
alleged,  especially  where  hearing  is  in  de- 
fault, 81  C  423 

allegation  that  injury  was  due  to  defendant's 
negligence  implies  that  plaintiff  was  using 
due  care,  which  need  not  be  stated,  81  C 
423 

that  plaintiff  did  not  know,  or  have  equal 
means  of  knowledge,  may  appear  from  oth- 
er facts  alleged,  81   C  423 

on  hearing  in  damages,  plaintiff  need  not 
plead  invalidity  of  release  set  up  by  de- 
fendant, 81   C  423 

a  direct  averment  that  injury  was  due  to  de- 
fendant's negligence   is  sufficient,  81   C  423 

where  complaint  alleges  joint  negligence,  one 
defendant  cannot  demur  for  defective  plead- 
ing as  to  the  other,  81  C  556 

plaintiff  cannot  take  advantage  of  negligence 
not  alleged,  82  C  666 

defendant  cannot  set  up  negligence  of  plain- 
tiff in  paying  money  by  mistake  unless  it 
appears  he  was  injured,  83  C  462 

facts  should  be  pleaded,  83  C  462 

in  action  against  city  or  town  for  fallen  limb, 
a  duty  to  care  for  it  must  be  shown,  85  C 
128 

under  denial  of  negligence  of  defendant's 
servant,  it  can  be  shown  that  he  was  em- 
ployed by  an  independent  contractor,  86  C 
292 

negligence  not  in  complaint  cannot  be  urged 
on  appeal,  88  C  17 

special  condition  creating  liability  on  part  of 
landlord  must  be  pleaded,  88  C  151 

if  complaint  makes  plaintiff  appear  to  be  neg- 
ligent, the  negligence  of  defendant  being 
clearly  alleged,  still  it  is  good  if  it  also  ap- 
pears that  plaintiff's  negligence  is  remote 
cause,  91  C  178  . 

allegations  as  to  negligent  misconduct  as  jus- 
tifying finding  of  wanton  misconduct,  91  C 
314 

if  specific  statement  not  sought,  allegation  that 
one  acted  negligently  will  support  recovery, 
91  C  338 

motion  required  for  more  precise  description 
of  negligence  charged,  91  C  388 

pleading  construed  to  allege  breach  of  con- 
tract in  supplying  proper  tools,  not  negli- 
gence, 91  C  426 
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allegation  that  various  acts  and  omissions 
were  each  the  proximate  cause  of  matter 
complained  of  is  a  legal  conclusion,  93  C 
604 

pleading  seeking  to  charge  one  with  negli- 
gence causing  collapse  of  building  on  divi- 
sion line,  considered,  94  C  167 

a  single  count  only  is  necessary,  where  de- 
fect in  highway  is  claimed  to  be  due  to 
common-law  negligence  and  breach  of  stat- 
utory duty  by  street  railway,  94  C  227 

after  verdict,  too  late  to  claim  averments  of 
negligence  are  too  general,  94  C  257 

specific  acts  or  circumstances  of  negligence 
should  be  pleaded  in  complaint,  94  C  259 

where  specific  grounds  are  alleged,  recovery 
restricted  to  them,  97  C  225 

effect  of  allegation  that  defect  was  well  known 
to  defendant  or  would  have  been  known 
had  he  used  due  care,  98  C  241 

allegation  of  special  defense  does  not  preclude 
res  ipsa  loquitur  doctrine,  98  C  628 

complaint  alleging  negligence  justifies  appli- 
cation to  facts  of  proper  standard  of  care 
though  it  be  the  higher  degree  required  of 
common  carrier,  98  C  637 

under  allegations  of  specific  acts  proof  must 
be  of  acts  of  like  tenor,  99  C  1 

rule  to  be  reasonably  applied  particularly 

in  absence  of  objection  to  evidence,  99  C  1 

or  if  allegations  are  general  and  no  mo- 
tion made,  99  C  1 

under  allegation  of  careless  and  reckless 

driving  and  failure  to  keep  proper  outlook, 
failure  to  obey  headlight  law  may  be  prov- 
en, 99  C  1 

intervening  negligence  may  be  pleaded  as  such 
or  under  allegation  of  negligence,  99  C  1 

proper  allegations  of  negligence  cover  any 
want  of  care  which  may  be  proved  in  a 
given  case,  99  C   10 

intervening  negligence  may  be  presented  in 
two  ways,  one  by  pleading  it  directly  and 
the  other  by  taking  advantage  of  evidence, 

99  C  10 

supervening  negligence  need  not  be  particu- 
larly pleaded,  99  C  447 

contributory  negligence  always  an  issue,  since 
allegation  of  negligence  implies  its  absence, 

100  C  599,  106  C  728 

but  where  defendant  makes  no  claim  of, 

court  may  tell  jury  to  disregard  issue,  100 
C  600 

complaint  alleging  that  defendant  carelessly 
and  negligently  operated  trolley  and  "did 
wilfully"  run  into  decedent  presents  both 
negligence  and  wilful  injury,  102  C  677 

plaintiff  need  not  prove  wilfulness  as  well 

as  negligence,  102  C  677 

complaint    stating    that    injury    occurred 

after  motorman  "knew"  danger  does  not 
restrict  issue  to  one  of  actual  knowledge, 
102  C  682 
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include  acts  or  omissions  with  which  de- 
fendant is  charged,  126  C  397 

while  complaint  need  not  refer  to  doctrine  of 
last  clear  chance  by  name  in  order  to  make 
it  an  issue,  facts  must  be  stated  which  fairly 
apprise  court  and  defendant,  127  C  86 

where  plaintiff  alleges  due  care  he  is  in  same 
situation  as  to  burden  of  proof  as  he  would 
have  been  prior  to  enactment  of  §  1399e, 
Cum.  Sup.  1939,  129  C  26 

one  purpose  of  requiring  specific  allegations 
of  negligence  in  complaint  is  to  enable 
court  to  determine  what  issues  to  submit  to 
jury,  129  C  526 

allegation   that   defendant   was    otherwise 

negligent  under  the  circumstances  insuffi- 
cient, 129  C  530 


§  24. 


-Evidence 


§  24(1).  In  General;  Burden  and 
Sufficiency  of  Proof 

plaintiff  must  prove  affirmatively,  want  of 
concurring  negligence,  23  C  339,  437,  27  C 
393,  28  C  264,  29  C  204 

such  want  is  a  question  of  fact,  23  C  339 

burden  of  proof  when  bridge  is  out  of  repair, 
24  C  491 

mere  explosion  of  boiler  is  insufficient  evi- 
dence of  defects  in  construction,  30  C  308 

rule  as  to  proof  of  negligence  in  case  where 
issue  is  joined,  51  C  342 

default  in  tort  case ;  demurrer  overruled  mere- 
ly establishes  liability  to  some  damages,  53 
C  186 

burden  on  defendant  to  show  absence  of 

negligence,  53  C  186 
-no    necessity    of    proving    by    more    than 


preponderance,   53   C   186,  462 

demurrer  after  default  has  no  effect  on  evi- 
dence in  hearing  in  damages,  53  C  462 

exhausts  itself  in  throwing  burden  on  de- 
fendant, 53   C  462 

proof  of  contributory  negligence  requires 
mere  preponderance,  53  C  462 

mere  fact  that  horse  is  running  away  does 
not  as  a  matter  of  law  raise  presumption 
of  negligence,  60  C  214 

person  driving  on  dark  night  backed  across 
highway  down  an  embankment  into  a  brook 
and  was  drowned;  held  conduct  unexplained 
was  not  prima  facie  evidence  of  negligence, 
62  C  1 

burden  of  proving  that  conduct  was  that  of  a 
reasonably  prudent  man  is  upon  the  plain- 
tiff, 62  C  1 

but  he  could  act  upon  the  same  presumptions 
as  if  passing  along  a  traveled  path,  62  C  1 

accident  resulting  in  immediate  death  from 
defective  highway  ;  no  eyewitnesses  ;  plain- 
tiff still  bound  to  show  that  deceased  used 
ordinary  care,  63  C  26 
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such  care  may  be  inferred  from  the  cir- 
cumstances, 63  C  26 

burden  and  amount  of  proof  as  to  negligence 
and  contributory  negligence,  81  C  330,  82 
C  144,  199,  83  C  174,  84  C  403,  86  C  314 

burden  and  amount  of  proof  to  show  that  neg- 
ligence was  proximate  cause  of  injury,  81 
C  395 

showing  additional  acts  to  those  alleged,  es- 
pecially if  proved  without  objection,  will 
not  prevent  recovery,  81  C  423 

negligence  and  that  it  was  cause  of  the  injury 
must  be  proved  by  enough  evidence  to  place 
it  on  a  solid  foundation,  82  C  48 

evidence  must  make  it  fairly  apparent  that 
plaintiff  used  due  care;  not  sufficient  if  it 
only  raises  surmise  or  re-establishes  a  rea- 
sonable theory,  82  C  403,  471,  84  C  449 

not  enough  that  some  reasonable  theory  con- 
sistent with  the  evidence  can  be  conceived 
to  show  due  care ;  evidence  and  facts  must 
make  it  clear  due  care  was  used,  82  C  471 

jury  cannot  surmise  negligence;  facts  must 
show  it,  83  C  231,  86  C  82 

if  there  is  no  evidence  as  to  how  injury  oc- 
curred, proper  to  direct  verdict,  83  C  713 

facts  on  which  negligence  depends  cannot  be 
supported  on  surmise  or  conjecture ;  fail- 
ure to  show  movements  of  deceased  from 
time  he  reached  the  street  until  he  was  hit, 
84  C  401 

burden  to  prove  absence  of  contributory  neg- 
ligence is  on  plaintiff,  84  C  447 

verdict  of  jury  on  contributory  negligence  not 
set  aside  if  any  evidence  to  support  it,  85  C 
116 

denial  of  negligence  in  establishing  boundary 
line  puts  burden  of  showing  it  to  be  wrong 
on  plaintiff,  85  C  337 

if  plaintiff  fails  to  prove  want  of  contributory 
negligence,  judgment  goes  for  defendant, 
86  C  314 

no  presumption  of  negligence  from  happening 
of  accident,  86  C  343 

burden  of  proof  for  burning  a  building  due 
to  short  circuit  from  high  tension  wires  to 
telephone  wires  on  same  pole,  91  C  563 

nature  of  accident  and  attending  circumstances 
may  warrant  inference  of  due  care,  93  C  439 

plaintiff  invoking  last  clear  chance  doctrine 
has  burden  of  proving  presence  of  neces- 
sary conditions,  94  C  468 

verdict  directed  if  only  conclusion  possible  is 
that  plaintiff's  own  negligence  was  proxi- 
mate cause  of  injury,  95  C  48 

physical  facts  surrounding  accident  may  fur- 
nish basis  for  conclusions  as  to  contribu- 
tory negligence,  in  absence  of  direct  evi- 
dence, 95  C  78 

erroneous  admission  of  evidence  held  not 
cured  by  charge,  95  C  639 
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nonsuit  proper  if  it  does  not  appear  that  de- 
fendant had  knowledge,  actual  or  implied, 
of  unsafe  condition  of  floor,  96  C  691 

or  if  no  evidence  of  due  care  is  shown, 

97  C  98,  101 

use  of  care  may  be  inferred  from  facts  and 
circumstances,  but  may  not  be  surmised  or 
conjectured,  97  C  97 

body    of   boy    found   at    foot   of   elevator 

shaft  near  course  he  might  have  taken  when 
sent  on  errand  by  his  mother,  97  C  97 
-instinct   of    self-preservation   cannot   take 


place  of  proof  of  due  care,  97  C  97 
plaintiff  has  burden  of  proving  that  defend- 
ant's  negligence   was   the   proximate   cause 
of  the  injury,  98  C  146 
view  of  premises  by  jury  does  not  necessarily 
give    them    any    material    information    not 
contained  in  printed  record,  98  C  303 
burden  of  proof  as  to  contributory  negligence, 

98  C  304 

supervening  negligence  as  applying  to  trolley 
knocking  person  down,  stopping,  and  then 
running  over  him,  98  C  482 

no    recovery    based   on    latter    negligence 

unless  evidence  shows  injuries  suffered  due 
to  it  by  more  than  conjecture,  98  C  482 

effect  of  statute  making  certain  conduct  prima 
facie  evidence  of  ne'gligence,  98  C  496 

intervening  negligence  may  be  presented  in 
two  ways,  one  by  pleading  it  directly,  and 
the  other  by  taking  advantage  of  evidence, 

99  C  10 

proof  of  one  or  more  of  several  specifications 
of,  satisfies  plaintiff's  burden,  99  C  681 

what  is  a  specification  rather  than  a  con- 
clusion of  negligence,  99  C  681 

if  evidence  admitted  of  condition  at  time  oth- 
er than  that  of  accident  on  counsel's  assur- 
ance that  its  continuance  would  be  shown 
and  it  is  not,  evidence  should  be  stricken 
out,  100  C  64 

ordinarily  evidence  should  show  condition 

at  time  of  injury  unchanged  as  basis  for 
testimony  as  to  other  time,  100  C  64 

last  clear  chance ;  must  be  established  by  tes- 
timony, not  surmise  or  conjecture.  101  C 
445 

evidence  must  be  such  as  to  remove  issue 
from  realm  of  speculation  and  afford  logical 
basis  for  finding,  108  C  71 

where  action  is  brought  on  statute  of  an- 
other State,  placing  burden  to  prove  con- 
tributory negligence  on  defendant,  our  court 
follows  the  statute,  108  C  450 

negligence  may  be  demonstrated  by  indispu- 
table physical  facts,  though  testimony  con- 
flicting, 108  C  474 

plaintiff  must  produce  evidence  furnishing  a 
reasonable  basis  for  finding  of  elements  of 
last  clear  chance  doctrine,  108  C  476 

plaintiff  bound  to  remove  issues  of  negligence 
and  contributory  negligence  from   realm  of 
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speculation  and  afford  basis  for  reasonable 
inference,  109  C  144 

no  presumption  of  due  care  arises  from  in- 
stinct of  self-preservation,  109  C  144 

proof  of  any  of  several  acts  of  negligence  al- 
leged is  sufficient,  109  C  221  • 

test  of  reasonable  care  should  not  be  circum- 
vented by  adopting  proof  requirements  be- 
vond  demands  of  true  public  policy,  110  C 
633 

physical  facts  held  rot  necessarilv  determin- 
ative, 111  C  730 

plaintiff  need  not  prove  freedom  from  con- 
tributory negligence  by  direct  evidence,  113 
C  274 

slight  circumstantial  evidence  mav  be  suf- 
ficient, 113  C  274 

res  ipsa  loquitur  does  not  change  burden  of 
proof,  113  C  333 

situation  not  removed  from  realm  of  sur- 
mise and  conjecture,  113  C  648 

court  not  required  to  withdraw  from  jury  is- 
sue of  whether  miscarriage  was  caused  by 
swallowing  glass  because  there  was  no  di- 
rect evidence  or  expert  opinion,  114  C  36 

when  testimony  is  in  conflict  with  indisputable 
physical  facts,  there  is  no  question  of  con- 
flict of  evidence  for  the  jury.  114  C  647 

plaintiff  must  show  such  facts  as  remove 
causal  connection  between  accident  and  in- 
juries suffered  from  realm  of  speculation 
and  afford  a  logical  basis  for  the  inferences 
claimed.  114  C  657 

burden  of  proving  necessary"  facts  of  last 
clear  chance  rests  on  plaintiff,  115  C  216 

if   he   fails   to   afford   a   reasonable   basis 

for    finding    all    elements    present,    doctrine 
not  applied,  115  C  216 

burden  is  on  plaintiff  to  establish  all  elements 
involved  in  doctrine  of  supervening  negli- 
gence though  evidence  of  such  facts  may 
be  in  part  that  offered,  by  defendant,  115  C 
658 

where  defendant  in  negligence  action  affirma- 
tively alleged  contributory  negligence,  court 
was  justified  in  charging  that  burden  of 
proof  was  upon  him,   115  C  658 

burden  of  proving  necessary  facts  to  establish 
element  of  doctrine  of  supervening  negli- 
gence on  plaintiff ;  if  he  fails  to  afford  basis 
for  finding  all  of  them  doctrine  not  applica- 
ble, 116  C  127 

statute  placing  burden  to  disprove  contribu- 
tory negligence  on  plaintiff  in  death  case, 
applied,  116  C  150 

where  contributive  action  of  two  parties 
caus  damage,  burden  on  plaintiff  to  show 
part  for  which  each  is  responsible,  116  C 
294 

this  appears  sufficiently  if  it  is  shown  as 

reasonable  probability,  116  C  294 

jury  could  reasonably  reach  conclusion  that 
defendant  did  not  sustain  burden   of  prov- 


ing  plaintiff's  decedent  guilty  of  contribu- 
tory negligence  under  1931  statute,  116  C 
716 

res  ipsa  loquitur ;  plaintiff  sustains  burden  of 
proof  by  showing  how  accident  occurred 
without  showing  why,  117  C  120 

where  person  charged  with  negligence,  as  well 
as  plaintiff's  decedent,  died  as  result  of 
accident,  1931  statute  did  not  apply  and 
plaintiff  had  burden  of  proving  contribu- 
tory negligence,  117  C  271 

defendant  affirmatively  alleged  plaintiff's 
contributory  negligence;  held  court  did  not 
err  in  charging  he  had  burden  of  proving 
it  though  he  attempted  to  eliminate  this  al- 
legation by  amendment  after  trial  and  ver- 
dict, 117  C  428 

under  1931  statute,  in  actions  for  negligently 
causing  the  death  of  a  person,  plaintiff  as- 
sumes burden  of  proving  defendant  negli- 
gent and  defendant  burden  of  proving  con- 
tributory negligence  of  decedent,  117  C  484 

allegation  in  complaint  that  plaintiff's  inju- 
ries were  due  solely  to  defendant's  negli- 
gence did  not  add  to  plaintiff's  burden  of 
proof  as  to  lack  of  contributory  negligence, 

117  C  607 

presence  of  conditions  necessary  for  applica- 
tion of  doctrine  of  res  ipsa  loquitur  does 
not  shift  burden  of  proof  to  defendant  or 
compel  inference  of  negligence,  117  C  631 

when  case  goes  to  jury,  doctrine  as  such 

has  no  further  application,  but  facts  on 
which  application  depends  remain  in  case 
to  be  considered  alone  or  with  other  facts 
as  basis  for  inference  of  negligence,  117  C 
631 

burden  of  proof  of  contributory  negligence 
placed  by  statute  upon  defendant  in  death 
case  is  not  limited  to  period  immediately 
incident  to  time  of  accident  but  applies 
throughout  entire  period  of  transaction,  118 
C  128 

■ defendant  has  burden  of  proving  negli- 
gence which  immediately  contributed  to  in- 
jury and  unless  he  does  so  the  plaintiff  pre- 
vails upon  the  issue,  118  C  128 

statute  establishing  presumption  that  deceased 
was  in  the  exercise  of  reasonable  care  places 
burden  of  proof  upon  the  defendant  to  shqw 
he   was   guilty    of   contributory   negligence, 

118  C  212 

statute  imposing  burden  of  proof  as  to  con- 
tributory negligence  upon  defendant,  held  to 
apply  to  pending  actions,  118  C  531 

effect  of  1931  statute  concerning  pleading  and 
burden  of  proof  of  contributory  negligence 
in  actions  where  injured  party  has  died,  dis- 
cussed and  cases  reviewed,   119  C  339 

where  answer  affirmatively  alleges  con- 
tributory negligence  burden  is  on  defend- 
ant, 119  C  341 
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but  if  on  whole  case  it  is  proved  decedent 

was  negligent,  plaintiff  cannot  recover,  119 
C  341 

and   where   plaintiff   by   pleading  lack  of 

contributory  negligence  has  assumed  bur- 
den of  proof  he  cannot  claim  benefit  of  pre- 
sumption established  by  statute,  which  is 
not  severable,  1 19  C  339 

statute  placing  burden  of  proof  of  contribu- 
tory negligence  on  defendant  for  negligent- 
ly causing  death  or  negligently  injuring 
person  who  dies  before  trial  does  not  apply 
to  actions  against  municipality  for  injuries 
from  failure  to  erect  sufficient  railing  or 
because  of  defective  road  or  bridge,  119  C 
476 

negligence  may  be  proved  either  by  direct  ev- 
idence or  by  evidence  of  what  took  place  as 
physical  fact,  thus  indirectly  proving  it,  122 
C  301 

statute  de  proof  of  contributory  negligence  in 
death  cases ;  burden  of  proof  on  issue  rests 
on  defendant,  123  C  25 

in  submitting  case  to  jury  where  statute 

applies,  court  need  not  specifically  refer  to 
it  or  charge  in  terms  that  there  is  pre- 
sumption that  deceased  was  in  exercise  of 
due  care,  if  it  makes  clear  the  effect  of  stat- 
ute, 123  C  25 

defendant  who  pleaded  special  defense  that 
plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence  carried  burden  of  proof  on 
that  issue,  126  C  29 

burden  of  proving  contributory  negligence  in 
death  case.  126  C  396 

burden  on  defendant  to  prove  contributory 
negligence  under  statute,  128  C  332 

where  defendants  in  answer  set  up  contribu- 
tory negligence  as  special  defense,  burden 
on  them  to  establish  it,  129  C  163 

statute  de  presumption  of  due  care  and  burden 
of  proof  as  to  contributory  negligence  in 
negligence  actions  applies  only  to  contrib- 
utory negligence;  is  without  effect  on  plain- 
tiff's duty  to  establish  negligence  of  defend- 
ant, 129  C  378 

legislation   is  procedural  only  and  makes 

no  change  in  substantive  law ;  effect  only  is 
to  shift  burden  of  proving  freedom  from 
contributory  negligence,  129  C  385 

presumptions   of  such   character   have  no 

probative  value,  129  C  386 

§  24(2).  Admissibility 

allowing  cow  to  loiter  on  track  as  evidence 
of  negligence,  23  C  101 

unauthorized  acts  of  defendant's  agent  may 
bear  on  question  of  negligence,  45  C  284 

averments  de  negligent  management  of  horse- 
car  ;  what  proof  admissible  thereunder,  45 
C  284 

former  judgment  for  different  plaintiff  in  sim- 
ilar case  inadmissible  against  defendant,  49 
C  225 
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evidence  of  precaution  after  accident  inad- 
missible as  evidence  of  prior  negligence,  51 
C   524 

or  as  an  admission  that  prior  precautions 

were  insufficient,  51  C  527 

combined  facts  do  not  make  a  case  of  negli- 
gence when  each  fact  by  itself  does  not  in- 
volve neglect  of  duty,  53  C  462 

matters  of  opinion  admissible  to  prove,  al- 
though they  may  be  decisive,  56  C  45 

so  held  where  question  was  whether  per- 
son injured  had  time  to  jump  from  hand- 
car, 56  C  45 

evidence  of  subsequent  acts  inadmissible  to 
prove,  56  C  45 

but    where    railroad    superintendent    had 

testified  that  rules  were  sufficient,  evidence 
to  show  subsequent  change  admissible  to 
show  inconsistency,  56  C  45 

injury  from  defective  machinery ;  defendant 
not  bound  to  show  that  there  were  no  other 
defects  than  those  alleged  where  plain- 
tiff in  evidence  specified  particular  defect 
claimed,  57  C  583 

fact  that  driver  of  runaway  horse  was  then 
exercising  highest  care  to  prevent  injury  is 
no  evidence  of  negligence,  60  C  127 

generally,  one  charged  with  negligence  may 
not  show  that  such  conduct  was  common 
or  customary  among  others,  in  similar  oc- 
cupations, under  like  circumstances,  63  C 
39 

courts  will  notice  that  blasting  with  dynamite 
is  intrinsically  dangerous,  63  C  496 

that  horse  was  frightened  at  machine  beside 
highway  as  evidence  of  negligence  in  plac- 
ing it  there,  72  C  675 

cost  of  different  methods  of  safeguarding 
dangerous  device  relevant  to  show  reason- 
ableness of  course  taken ;  so  reason  why 
that  course  was  adopted,  75  C  554 

conduct  by  servant  after  accident,  inadmis- 
sible, 82  C  258 

erection  of  barrier  after  an  accident  is  not  an 
acknowledgment  of  prior  negligence,  84  C 
532 

fall  of  transom  in  a  streetcar  held  to  create 
inference  of  negligence,  85   C  11 

must  consider  dangerous  character  of  many 
drugs  to  determine  ordinary  care  of  a  drug 
clerk,  85  C  231 

competency  and  experience  not  admissible  to 
show  whether  one  is  negligent  on  an  occa- 
sion, 85  C  231 

evidence  as  to  practice  of  other  civil  engineers 
admissible  to  show  ordinary  care,  85  C 
337 

fact  that  a  defect  might  cause  an  accident  is 
basis  for  inference  that  it  did,  86  C  82 

negligence  on  other  occasions  inadmissible  to 
prove  negligence  in  question,  88  C  260 
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presumption  of  negligence  from  fact  that  a 
known  vicious  domestic  animal  is  trespass- 
ing, 89  C  1 

what  can  be  proved  under  general  allegation 
of  negligence,  91  C  338 

evidence  that  street  was  unlightfd  on  nights 
other   than   that   of  the   accident,   excluded, 

92  C  576 

custom  as  evidence  upon  the  issue  of  due  care, 

93  C  615 

experience  or  nonexperience  of  motorman  or 
driver  of  no  consequence,  94  C  131,  95  C 
639,  724 

assurance  of  one  in  charge  of  work  on  a 
building  that  he  will  look  out  for  it,  ad- 
mitted as  bearing  on  care  required  of  own- 
er, 94  C  167 

whether  others  than  plaintiff  had  seen  rug  in 
hotel  lobby  wrinkled,  inadmissible,  95  C  231 

also  evidence  that  another  had  stumbled, 

95  C  231 
-as  to  opinion  evidence  that  it  was  danger- 


ous, 95  C  231 

fact  that  defendant  is  insured  against  liability 
inadmissible,  95  C  231 

fact  that  barges  like  one  destroyed  were  in 
much  demand,  immaterial  to  show  owner 
took  reasonable  care  to  prevent  damage  to 
them,  95  C  486 

that  a  street  was  closed  to  traffic  can  be  con- 
sidered on  question  of  due  care  by  driver 
of  steam  roller,  95  C  617 

exercise  of  reasonable  care  in  one  case  is  not 
evidence  in  another,  97  C  101 

evidence  of  how  many  people  had  used 
amusement  device  without  injury  is  proper, 
98  C  69 

not  proper  to  ask  whether  driver  of  au- 
tomobile proceeded  "properly"  in  turning 
into  street,  98  C  76 

where  injury  is  due  to  airplane  swing  in 
amusement  park,  relevancy  of  evidence  as 
to  use  of  similar  swings  in  large  numbers, 
98  C  627 

of  "high  margin  of  safety"  in  construc- 
tion as  regards  duty  to  inspect,  98  C  627 

that  certain  practice  prevails  is  strong  evi- 
dence of  its  reasonableness,  100  C  130 

particularly    in    relation    to    complicated 

jjroblem    outside    ordinary    experience,    100 
C  130 
-methods  used  by  railroad  in  gravity  clas- 


sification yard,  100  C  130 

evidence  of  care  used  by  others  similarly  sit- 
uated, or  by  same  person  on  other  occa- 
sions,  not  admissible,   107   C   17 

experience  of  others  to  show  defective  condi- 
tion must  have  been  substantially  similar 
to  that  of  plaintiff,  116  C  389 

to    show    station    approach    not    properly 

lit,  evidence  of  witness  that  he  nearly  hit 
person  there  inadmissible,  116  C  389 
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evidence  of  subsequent  repairs  inadmissible 
to  prove  negligence  or  an  admission  of  neg- 
ligence at  time  of  accident,  121  C  258 

may  be  admissible  for  purpose  of  prov- 
ing control  of  portion  of  premises  where 
accident  occurred,   121    C  258 

in  determining  whether  there  is  a  proper  light 
in  a  moving  picture  theatre,  prevailing 
practice  in  such  theatres  affords  a  logical 
test,  125  C  610 

systematic  course  of  conduct  on  part  of  body 
of  men  acting  for  common  purpose  may  be 
shown  on  issue  of  negligence,  129  C  606 

where  only  proof  of  notice  to  building  owner 
that  light  was  out  in  common  stairway  was 
statement  which  was  admitted  erroneously, 
this  was  reversible  error,  129  C  616 

§  24(3).  Res  Ipsa  Loquitur 
Doctrine 

presumption  of  negligence  from  fact  of  acci- 
dent, or  res  ipsa  loquitur,  is  one  of  fact 
only,   and  may  be   rebutted,   57   C   583 

to   raise   presumption   the  thing  must   be 

under  control  of  the  defendant  or  his  serv- 
ants at  the  time,  57  C  583 

if  circumstances  causing  accident  can  be  rea- 
sonably explained  only  on  basis  of  defend- 
ant's negligence,  it  is  enough  in  the  absence 
of  an  excuse,  85  C  11 

nature    of    doctrine    and    conditions ;    woman 

catching  dress  in  alighting  from  streetcar, 

90  C  24 
res   ipsa   loquitur   means  that   ultimate  facts 

may  be   inferred  from  proven   facts,  94   C 

309 

sufficient  for  charge  as  to  res  ipsa  loquitur 
doctrine  to  cover  elements  necessary  with- 
out expressly  referring  to  doctrine,  98  C 
628 

injury    due    to    breaking    of    support    of 

aeroplane  swing  in  amusement  park,  98  C 
628 

doctrine  applies  when,  98  C  641 

pleading  particular  cause  of  accident  does 

not  prevent  application  of,  98  C  642 
situation  held  to  present   a   typical  case 

of  reliance  on,  98  C  643 
-may   carry   plaintiff's   case   beyond   possi- 


bility   of   nonsuit ;    so    applied   here,    98    C 

645 
doctrine   applies   to   failure   of   electric   signal 

device    at    railroad    grade    crossing,    99    C 

657 
inference  of  negligence  is  rebuttable  but 

whether  it  is  rebutted  is  question  for  jury, 

99  C  657 
doctrine    as    applied    to    water    coming    into 

leased  rooms  from  room  above  in  exclusive 

possession  of  landlord,  100  C  238 
doctrine  does  not  apply  where  one  suing  for 

wrongful    discharge   as   manager   of   gaso- 


line  station   is   met   with   charge   of   losses 
of  stock  while  in  his  charge,  101  C  244 

doctrine  has  no  application  where  conditions 
giving  rise  to  injury  not  established  by  di- 
rect evidence,   103   C  267 

doctrine  has  no  application  in  case  charging 
negligence  in  maintaining  insufficiently 
guarded  cistern  where  no  direct  evidence  of 
existence  of  cistern  and  defendant  denied 
all  knowledge  of  it,   103  C  268 

nature  of  res  ipsa  loquitur ;  held  not  appli- 
cable to  fire  occurring  while  defendant  was 
using  torches  to  burn  paint  off  house,  105 
C  640 

doctrine  merely  raises  a  presumption  which 
may  be  overcome  by  proof,  105  C  641 

does  not  establish  causal  connection  be- 
tween negligence  and  injury,   105  C  641 

plate  glass  show  window  fell  on  passing  pedes- 
trian ;  res  ipsa  loquitur  held  applicable,  105 
C  647 

wheel  came  off  truck  and  struck  pedestrian 
on  sidewalk ;  res  ipsa  loquitur  held  appli- 
cable, 107  C  201 

doctrine  and   its   effect  explained,   108   C  115 

as  applied  to  escape  of  steam  from  radia- 
tor in  one  portion  of  building  injuring 
goods  on  other  side  of  wall,  108  C  115 

doctrine  not  applicable  to  malpractice  cases, 
111   C  482 

if  proof  includes  facts  showing  negligence, 
doctrine  of  res  ipsa  loquitur  becomes  appli- 
cation of  rule  that  negligence  can  be  proved 
by  circumstantial  evidence,   113   C  333 

permits     inference     of     negligence     from 

proof   of   injury   and   physical   agency   pro- 
ducing it,  113  C  333 
-does  not  change  burden  of  proof  but  sat- 


isfies plaintiff's  duty  of  producing  evidence 
sufficient  to  go  to  jury,  113  C  333 

application  to  fire  claimed  to  be  caused  by 
cigarette  where  no  evidence  of  precise  man- 
ner of  origin,   113   C  333 

the  doctrine  is  applicable  as  regards  operation 
of  automobile  only  when  accident  would 
ordinarily  not  have  happened  except  by  fault 
in  operation,  114  C  473 

that  front  tire  was  found  blown  out  not 

sufficient  basis,  114  C  473 

fire  escape  adjusted  to  lower  from  horizontal 
functioned  improperly  when  person  walked 
on  it,  held  jury  could  infer  negligence 
under  doctrine  of  res  ipsa  loquitur,  115  C 
437 

conditions  of  application  of  doctrine,  115  C 
441 

three  conditions  for  application  of  doctrine : 
(1)  situation  or  apparatus  must  be  such  that 
no  injury  would  result  except  for  careless 
construction,  inspection  or  user;  (2)  in- 
spection and  user  in  control  of  defendant ; 
(3)  injury  must  happen  irrespective  of  any 
voluntary  action  by  plaintiff,  117  C  110 
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purpose   of   second   condition  to   exclude 

possibility  of  intervening  act  of  plaintiff 
or  third  party  contributing  to  produce  the 
accident,  117  C  122 

condition  that  occurrence  must  have  hap- 
pened irrespective  of  voluntary  action  by 
party  injured,  sufficiently  met  by  evidence 
that  plaintiff  lighted  fuse  in  usual  way,  117 
C  110 
-condition  that   inspection   and   user   must 


have  been  at  time  of  injury  in  control  of 
party  charged  with  neglect,  sufficiently  met 
by  evidence  that  nothing  could  be  done  to 
fuse  after  it  left  factory  to  cause  it  to  burn 
rapidly,    117   C   110 

failure  of  court  to  specifically  refer  to  res  ipsa 
loquitur  approved,   117   C   120 

doctrine  is  rule  of  common  sense  not  rule  of 
law  which  dispenses  with  proof  of  negli- 
gence, 117  C  120 

in  such  cases  plaintiff  sustains  burden  of 

proof  by  showing  how  accident  occurred 
without  showing  why,  117  C  120 

presence  of  conditions  necessary  for  applica- 
ton  of  doctrine  does  not  shift  burden  of 
proof  to  defendant  or  compel  inference  of 
negligence,  117  C  631 

when  case  goes  to  jury,  doctrine  as  such 

has  no  further  application,  but  facts  on 
whch  application  depends  remain  in  case 
to  be  considered  alone  or  with  other  facts 
as  basis  for  inference  of  negligence,  117  C 
631 

if  reasonable  men  might  disagree  as  to  wheth- 
er or  not  conditions  upon  which  application 
of  doctrine  depends  were  present,  it  must 
be  submitted  to  jury,  117  C  635 

• if  jury   finds   they   exist   and  no  further 

facts  are  proven  they  may,  but  need  not, 
draw    inference    of   negligence,    117    C   635 

whether  or  not  conditions   exist,   if  jury 

finds  proven  a  definite  cause  of  accident 
they  must  then  determine  if  defendant  was 
negligent,  and  doctrine  has  no  application, 
117  C  635 

if  they  find  conditions  do  not  exist  but  no 

definite  cause  of  accident  proven,  they  must 
determine  if  it  is  more  probable  than  not 
that  injury  was  due  to  defendant's  negli- 
gence, 117  C  635 

inference  of  negligence  cannot  prevail  where 
upon  the  evidence  court  finds  defendant  used 
due  care,  117  C  679 

as  where  court  found  defendant  exercised 

reasonable  care  in  care  and  custody  of 
horse,  the  further  finding  that  its  presence 
on  highway  could  not  be  explained  was  not 
sufficient  to  invalidate  conclusion  that  de- 
fendant exercised  such  care,   117  C  679 

res  ipsa  loquitur  does  not  give  rise  to  pre- 
sumption in  true  sense  but  where  necessary 
facts  are  proven  they  afford  basis  for  in- 
ference of  negligence,  118  C  62 
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doctrine  does  not  give  rise  to  presumption  but 
only  affords  basis,  where  necessary  facts 
are  present,  for  justifiable  inference  of  neg- 
ligence, 118  C  484 

judge  or  jury  not  compelled  to  draw  such 

inference,  118  C  484  * 

defendant  left  truck  in  neutral  with  emergency 
brake  on ;  hour  later  it  slid  down  slope  and 
injured  plaintiff;  court's  refusal  to  draw 
inference  of  negligence  upheld,   118   C  484 

in  this  State  application  of  doctrine  not  pre- 
cluded where  plaintiff  alleges  specific  act 
of  negligence  as  cause  of  injury;  as  al- 
lowing window  in  trolley  to  become  de- 
fective so  that  it  fell  causing  glass  to  break, 
119  C  316 

three  conditions  which  are  basis  for  applica- 
tion of  doctrine  restated,  119  C  316 

plaintiff  injured  in  trolley  by  window  sliding 
down  causing  glass  to  break ;  car  had  been 
on  previous  run  and  it  was  not  known 
whether  employee  or  previous  passenger 
opened  window ;  window  not  being  under 
sole  control  of  defendant  doctrine  did  not 
apply,  119  C  316 

court  not  bound  to  charge  on  doctrine  in  ab- 
sence of  request,  121  C  26 

where  common  experience  has  demonstrated 
that  no  injury  would  ordinarily  result  from 
situation  or  apparatus  unless  from  careless 
construction,  etc.,  dn  inference  of  negli- 
gence is  permitted,  121  C  26 

such    inference    satisfies    plaintiff's    duty 

of  producing  sufficient  evidence  to  go  to 
the  jury,  121  C  26 

doctrine  has  no  evidential  force  and  does 
not  shift  burden  of  proof  or  give  rise  to 
presumption,  121  C  26 

having  taken  case  by  nonsuit,  jury  may 

or  may  not  draw  inference  of  negligence, 
121  C  26 

issue  of  negligence  to  be  determined  on 


all  the  evidence,  121  C  26 
-doctrine    becomes    specific    application    of 


principle  that  negligence  can  be  proved  by 
circumstantial  evidence,  121   C  26 
-charge   need   not   make   specific   reference 


to  doctrine  of  res  ipsa  loquitur  by  name,  121 
C  26 
-but   court   should   in   proper   case,   if   re- 


quested, explain  the  jury's  right  to  draw  in- 
ference of  negligence,  121  C  26 
-where   plaintiff   did   not   stop   with   proof 


of  injury  by  icicle  falling  from  defendant's 
building  but  went  on  with  other  evidence 
of  negligence,  held  no  occasion  for  charge 
on  doctrine,  121   C  26 

doctrine  is  rule  of  common  sense  and  not  rule 
of  law  dispensing  with  proof  of  negligence, 
121   C  29 

when  plaintiff  offered  proof  of  negligent  erec- 
tion of  ladder  which  fell  and  injured  him 
and    defendant    offered    countervailing    evi- 
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dence,   no   occasion   to   charge   on   doctrine, 
121  C  361 

plaintiff  injured  by  pin  embedded  in  bar  of 
chocolate  covered  with  tin  foil  until  un- 
wrapped for  eating ;  doctrine  applicable  and 
court  justified  in  inferring  negligence  in 
process  of  manufacture,   121   C  394 

doctrine  applicable  when  concurrence  of  spec- 
ified conditions  justifies  inference,  from 
proof  of  injury,  that  it  could  not  in  general 
experience  have  happened  unless  there  had 
been  want  of  due  care,  121  C  614 

not  only  the  inspection  but  also  the  user 

must  at  time  of  injury  have  been  in  control 
of  party  charged,    121    C  614 
-doctrine  not  applicable  in  action   against 


-question  whether,  in  case  where  doctrine 


highway  commissioner  for  defective  bridge, 
121   C  614 

jury  might  have  excluded  all  other  possible 
causes  of  accident  except  that  bolt  which 
struck  plaintiff  was  hurled  by  passing  train 
and  hence  have  found  that  user  at  time  of 
injurv  was  in  control  of  defendant  railroad, 
123   C  81 

as  other  two  conditions  necessary  for  ap- 
plication of  doctrine  of  res  ipsa  loquitur 
were  conceded,  trial  court  correctly  refused 
to  set  aside  verdict  for  plaintiff,  123  C  81 

if  conditions  requisite  for  application  of  doc- 
trine existed,  no  presumption  of  negligence 
on  part  of  defendant,  123  C  81 

if  negligence  existed  it  would  be  because 

defendant  knew  or  should  have  known  that 
bolt  would  fly  out,  which  would  largely  de- 
pend on  inspection,  123  C  81 
-plaintiff   would   sustain   burden   of   proof 


only  if,  on  whole  case,  jury  reasonably 
reached  conclusion  that  defendant  was  neg- 
ligent, 123  C  81 

doctrine  does  not  compel  inference  of  negli- 
gence even  where  applicable ;  merely  per- 
mits trier  to  infer  it,  124  C  326 

when  case  goes  to  jury,  doctrine  as  such 

has    no    further    application,    but    facts    on 
which  application  depends  remain  in  case  to 
be  considered  with  other  facts  as  basis  for 
inference  of  negligence,  124  C  326 
-doctrine  is  specific  application  of  general 


may  be  involved,  jury  could  reasonably 
reach  conclusion  of  negligence  is  open  to 
review  on  appeal,  124  C  326 

doctrine  applicable  to  case  of  breaking  of  hot- 
water  pipe  causing  injury,  but  upon  facts 
jury  could  not  have  reasonably  found 
breach  of  duty  on  landlord's  part  and  ver- 
dict for  plaintiff  should  have  been  set  aside, 
124  C  326 

doctrine  permits,  but  does  not  require,  trier  to 
infer  negligence  from  proof  of  injury  and 
physical  agency  inflicting  it,  without  proof 
of  facts  pointing  to  responsible  human 
cause,  125  C  123 

it  has  no  evidential  force,  does  not  shift 

burden  of  proof  and  does  not  give  rise  to 
presumption,   125  C  123 
-doctrine    did    not    require    court    to    find 


principle  that  negligence  can  be  proved  by 
circumstantial  evidence,  124  C  326 


from  photographs  that  highway  was  defec- 
tive, much  less  that  defendant  with  notice 
had  failed  to  discharge  duty,  125  C  123 

doctrine  not  applicable  to  support  inference 
of  negligence  in  failing  to  discover  that 
root  fragments  of  extracted  tooth  remained 
in  patient's  jaw,  126  C  613 

where  plaintiff  injured  by  metallic  substance 
in  caramel,  proof  by  manufacturer  of  mod- 
ern machinery,  inspections,  etc.,  did  not 
eliminate  possibility  of  negligence  of  em- 
ployee, and  doctrine  applied,  126  C  659 

doctrine  not  applicable  where  injuries  caused 
plaintiff  by  explosion  of  bottle  of  ale  be- 
cause instrumentality  (bottle)  not  under 
exclusive  control  of  defendant,  127  C  46 

in  absence  of  proof  that  bolts  were  on  floor 
of  bus  as  result  of  conduct  of  employees 
or  with  their  knowledge,  doctrine  of  res 
ipsa  loquitur  would  not  apply,   127  C  364 

doctrine  has  no  evidential  force,  does  not 
shift  burden  of  proof,  does  not  give  rise  to 
presumption  or  compel  trier  to  draw  in- 
ference of  negligence,  127  C  435 

so   where   plaintiff   fell   from    fire    escape 

under  defendant's  control  due  to  tread  giv- 
ing way,  court  could  infer  negligence  if  it 
found  that  bolts  gave  way  but  not  obliged 
to  do  so,  127  C  435 
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§  1  New  Trial 


NEW  TRIAL 

§     1.  In  General 

2.  Mispleading 

3.  Discovery  of  New  Evidence 

4.  Want  of  Actual  Notice  or  of  Reasonable  Opportunity  to  Defend 

5.  Other  Causes 

6.  Procedure 

Note:  This  title  relates  mainly  to  petitions  for  a  new  trial  brought  under  the 
statute  (§  5701.  Rev.  1930.  and  former  statutes).  Cases  dealing  with  motions 
for  mistrial  are  listed  under  Trial. 


See  also  Appeal  to  the  Supreme  Court 

Verdict  §  11 


48(2)  ;  Judgments  §  19 


§  1.  In  General 

law  does  not  admit  of  new  trial  before  justice 
of  the  peace,  K  7 

petition  for  new  trial  addressed  to  discretion 
of  court  and  decision  thereon  is  not  ground 
of  error.  K  41.  2  R  80.  2  D  364.  1  C  49.  5 
C  187.  6  C  59.  11  C  415,  12  C  226,  18  C 
484.  37  C  5:4.  51   C  395 

not  granted  after  acquittal  in  criminal  case, 
1  R  86.  16  C  54 

unless    acquittal    has    been    procured    by 

fraud,  1  R  86 

not  granted  as  to  civil  part  only  in  an  action 
qui  tarn.  1  R  86 

not  granted  to  allow  legal  advantage  to  de- 
feat a  just  demand,  2  R  426 

as  to  plead  Statute  of  Limitations,  2  R 

426 

not  granted  where  lapse  of  time  makes  new 
:al  ineffectual,  5  D  335 

decree  granting  new  trial  is  not  a  final  judg- 
ment, 6  C  59 

harmless  or  technical  error  or  one  where  par- 
ty himself  at  fault,  not  ground  for,  11  C 
358,  18  C  320,  19  C  373,  21  C  236.  31  C 
383 

discretion  means  a  legal  discretion,  12  C  154. 
17  C  539 

should  not  be  granted  where  matter  in  dispute 
is  trivial,  17  C  486,  29  C  123,  39  C  306 

respondent  may  show  that  justice  has  been 
done,  37  C  315 

power  of  Superior  Court  to  grant  new  trial 
in  criminal  cases,  43  C  514 

errors  of  law  cannot  be  considered  upon  pe- 
tition for  new  trial,  43  C  514 

petition  for  injunction  against  collection  of 
judgment  not  petition  for  new  trial.  44  C 
193 

power  to  grant  new  trial  is  incidental  to  com- 
mon-law courts,  45  C  397 

distinction     between     "petition     for     new 

trial"  and  "motion"  for  new  trial ;  history, 
45  C  401 
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petition  for  new  trial  is  not  a  mere  interlocu- 
tor}' proceeding ;  judgment  on,  final  and  re- 
viewable under  statute.  58  C  55 

history  of  power  to  grant,  65  C  278.  94  C  505 

rules  same  in  civil  and  criminal  actions,  65  C 
278,  69  C  186.  72  C  109,  74  C  638,  79  C 
481 

discretion  of  court.  72  C  109.  80  C  314,  84  C 
518.  85  C  611.  87  C  363,  91   C  23 

ought  not  to  be  granted  when  justice  has 

been  done,  72  C  109 
-or  where  error  is  harmless,  80  C  314 


not  to  be  readily  granted,  72  C  270 

general  principles.  73  C  404 

review  of  action  on  motion  for,  76  C  534,  80 
C  314.  S7  C  368 

wholly  governed  by  statute,  76  C  538 

action  of  judge  suo  motu  harmless  where  mo- 
tion is  later  made.  83  C  445 

granting  petiton  for  new  trial  is  at  discretion 
of  judge,  87  C  363 

no  conflict  between  §  5850.  Rev.  1918.  grant- 
ing new  trial  within  three  years  and  §  5780 
opening  default  within  four  months,  93  C 
161 

new  suit  brought  within  three  years  alleg- 
ing judgment  bv  default  is  good.  93  C 
161 

where  State  is  an  interested  party,  rules  limit- 
ing new  trial  not  altogether  applicable,  95 
C  356 

history  of  legislation;  powers  of  equity.  105 
C  714 

statutory  and  inherent  equitable  power  to 
grant  new  trials.  106  C  1 

ruling  on  motion  for  new  trial  involves  dis- 
cretion ;  not  to  be  disturbed  unless  unrea- 
sonable, 106  C  1 

not  to  be  readily  granted,  nor  without  strong 
reasons.  107  C  164 

petition  for  new  trial  as  means  of  reopening 
judgment  for  error  after  term,   109  C  46 

rule  debarring  nondiligent  litigant  not  ap- 
plicable where  State  is  interested  for  rea- 
sons of  public  policy,  109  C  46 

[Conn  Dig] 


application  for  new  trial  addressed  to  sound 
discretion  of  court ;  only  granted  for  strong 
reasons,  111  C  115 

where  ground  for  denial  of  motion  is  purely 
matter  of  law,  it  is  directly  reviewable  on 
appeal,  113  C  177 

where  it  depends  on  facts  and  circum- 
stances, action  by  court  is  in  its  discretion, 
reviewable  only  for  abuse,  113  C  177 

discretion   of  court,   115   C  42 

conclusion  of  trial  court  on  issues  raised  in 
petition  for  new  trial,  depending  on  mat- 
ter outside  record,  cannot  be  reviewed  on 
writ  of  error,  116  C  700 

new  trial  not  ordinarily  granted  to  enable 
plaintiff  to  recover  nominal  damages;  cer- 
tainly not  if  substantial  justice  has  been 
done,   117  C  257 

Probate  Court  has  no  power  to  grant  new 
trials,  117  C  566 

after  expiration  of  term  at  which  case  is 
withdrawn  from  docket  by  agreement  of 
parties,  remedy  of  plaintiff,  if  any,  is  by 
petition  for  new  trial,  not  motion  to  restore, 
123  C  166 

accused  cannot  claim  new  trial  on  grounds 
which,  had  they  been  advanced  in  trial 
court,  might  well  have  resulted  in  relief, 
126  C  41 

whether  grounds  which  were  open  to  party 
on  appeal  are  proper  grounds  for  new 
trial,  quaere,   126  C  42 

judgment  on  cross-complaint  granting  de- 
fendant new  trial  of  original  action  for  in- 
junction was  final  judgment  from  which  ap- 
peal lay,  129  C  38 

§  2.  Mispleading 

if  petitioner  alleges  that  he  ought  to  have 
set  up  other  facts,  he  must  show  that  he 
can  prove  them ;  but  if  he  says  he  ought 
to  have  traversed  the  plea  of  adverse  party 
and  that  it  could  not  be  proved,  it  is  suf- 
ficient, 1  R  313 

not  granted  if  one  fails  to  plead  fraud  dis- 
closed by  the  evidence  or  to  make  any  ef- 
fort to  reopen  case  for  that  purpose,  83  C 
474 

petition  for  a  new  trial  under  statute  is  the 
remedv  where  there  has  been  a  misplead- 
ing, 85  C  586 

to  secure  relief  under  the  statute,  the  peti- 
tioner must  prove  not  only  mispleading  but 
that  this  came  about  through  fraud,  acci- 
dent or  mistake  unconnected  with  negli- 
gence on  his  part,  116  C  700 

where  this  was  alleged  and  denied,  writ 

of  error  from  judgment  denying  petition 
would  not  lie,  116  C  700 

§  3.  Discovery  of  New  Evidence 

evidence  must  have  been  undiscoverable  by 
due  diligence  at  former  trial,  K  282,  11 
C  415,  20  C  306,  43  C  187,  48  C  93 
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-the   petition   must   show   this   fact,   18   C 


485 
testimony  of  witnesses  in  former  trial  limited 

to  what,  1  R  173 
granted  for  new  evidence  arising  from  record 

laid   in   by  adverse   party,   but  not   read,  2 

R  453 
not   granted   if   new    evidence    is   merely   cu- 
mulative, 20  C  306,  43  C  187,  48  C  93,  53 

C  360,  58  C  55 
aliter,  if  it  will  render  positive  what  was 

uncertain,  43  C  514 
> as  in  question  of  insanity,  in  capital  case, 

43  C  514 
not    generallv    granted    for    new    impeaching 

evidence,  32  C  367,  58  C  55 

though  verdict  is  based  on  sole  testimony 

of  respondent,  32  C  367 

merely  cumulative  evidence  to  point  deemed 
too  unimportant  for  introduction  before,  is 
not  sufficient  for  new  trial,  43  C  193 

due  diligence  depends  on  all  the  circum- 
stances of  the  case,  43  C  514 

issue,  position  of  parties,  and  nature  of  evi- 
dence material,  43  C  514 

less  rigid  rules  applied  in  capital  case,  43  C 
514 

cumulative  evidence  defined,  43  C  519 

evidence  of  inconsistent  statement  of  prin- 
cipal witness  is  insufficient  for,  45  C  266 

rape ;   that  complainant  has   changed  her 

mind  as  to  her  assailant,  45  C  266 
-generally,  after-recollection  of  witness  is 


insufficient  for,  45  C  266 

the  evidence  must  be  such  as   would  be  ma- 
terial on  another  trial,  48  C  92 

and  must  be  sufficient  to  produce  a  dif- 
ferent result,  48  C  92 
-same   rules   applicable  to  civil  and  crim- 


inal cases,  48  C  92 

evidence  de  forgery  held  so  unusual  that 
parly  asking  could  not  have  been  expected 
to  inquire  after  it,  53  C  360 

and    so    apart    from    ordinary    mode    of 

proving   forgery   that   it   was   not   cumula- 
tive, 53  C  360 
-discrediting    certificate    by    proof    of   ab- 


sence of  one  of  the  witnesses  thereto,  held 
to  stand  upon  same  ground,  53  C  360 

not  granted  for  newly  discovered  impeaching 
evidence;  unless  injustice  was  done  and 
the  result  would  be  changed,  58  C  55 

length  of  time  since  former  trial  must  be 
considered  independently  of  any  question 
of  laches,  58  C  55 

not  granted  where  facts  claimerl  would  not 
change  result,  68  C  50,  86  C  684.  91  C  23 

as  where  evidence  goes  to  truth  of  cer- 
tain alleged  slanderous  statements,  but  does 
not  reach  others,  80  C  157 

not  ordinarily  granted  to  let  in  cumulative 
evidence,  68  C  50,  77  C  15,  83  C  477,  94  C 
139 
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discretion  of  court  and  its  review,  75  C  576, 
77  C  15,  86  C  688,  91  C  23,  96  C  254 

not  granted  because  of  mere  afterthought  of 
witness,  75  C  576,  77  C  15 

it  must  appear  that  new  facts  might  produce 
different  result,  80  C  157 

evidence  must  have  been  unobtainable  de- 
spite reasonable  efforts  on  former  trial ; 
mere  allegation  of  this  not  enough,  if  facts 
pleaded   show  contrary,   81    C  325 

if  new  evidence  could  have  been  obtained 
for  the  previous  trial  with  due  diligence, 
no  new  trial  granted,  86  C  684 

newly  discovered  evidence  not  sufficient  for, 
if  it  would  not  change  results,  89  C  401 

if  it  was  not  connected  with  the  proxi- 
mate cause  of  the  injury,  89  C  401 

if  it  was  not  discovered  before  because  of 

negligence,  89  C  401 

newly  discovered  evidence,  if  simply  cumu- 
lative, not  sufficient  for,  94  C  139 

to  avail,  evidence  must  be  sufficient  to  turn 
the  cause  in  favor  of  applicant,  94  C   141 

it  must  not  merely  attack  general  credit  of 
witnesses,  unless  injustice  appears  and  new 
trial  would  probably  result  differently,  94 
C  142 

rules  which  deny  a  rehearing  to  a  nondili- 
gent  litigant,  not  applicable  if  State  is  in- 
terested for  reasons  of  public  policy,  95  C 
356 

that  witness,  on  reflection,  has  concluded  she 
was  mistaken  as  to  testimony  she  gave  and 
desires  to  change  it,  not  in  itself  sufficient 
ground,  96  C  254 
cumulative  evidence  defined,  96  C  258 
conditions  under  which  granted,  96  C  258 

where  unlicensed  automobile  driver  believed 
he  was  licensed,  so  stated  on  trial,  and 
there  being  cross  demands  both  parties 
stipulated  that  they  were  licensed,  too  late 
after  three  years  for  adversary  to  get  new 
trial  on  account  of  newly  discovered  evi- 
dence, 99  C  530 

petitioner  did  not  use  diligence,  99  C  5.30 

defendant  not  estopped  by  statement  that 

he  was  licensed  on  trial,  99  C  530 

petition  for  new  trial  on  ground  of  newly 
discovered  evidence  properly  refused  if  it 
would  not  avail,  103  C  671 

motion  must  show  that  justice  was  not  or 
may  not  have  been  done ;  or  that  newly 
discovered  evidence  would  change  result, 
105  C  710 

when  newly  discovered  evidence  is  cumu- 
lative, new  trial  may  be  granted  in  some 
instances,  106  C  2 

cumulative  evidence  defined,   106  C   11 

motion  for  new  trial  for  newly  discovered 
evidence  is  proper  remedy  where  there  is 
evidence  since  verdict  of  perjury  of  plain- 
tiff, 109  C  324 
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not  granted  where  the  new  evidence  relied 
upon  could  have  been  discovered  with  due 
diligence,  111  C  115 

if  this  does  not  appear  in  pleadings,  de- 
murrer lies,  111  C  115  . 

matter  rests  in  discretion  of  court,  not  to 


be   overruled    in   absence   of   abuse,    111    C 
116 

— only  to  be  granted  for  compelling  reasons, 
111  C  118 
-will  be  denied  where  new  evidence  could 


not   be   expected  to  change   results,   111    C 
119 

evidence  of  new  truth  of  different  character, 
although  tending  to  prove  same  proposi- 
tion, is  not  cumulative,   114  C  102 

petition  properly  denied  where  new  evidence 
was  discovery  of  deed,  the  execution  of 
which  was  not  questioned  at  first  trial, 
1.16  C  698 

where  evidence  offered  added  no  new  fact 
and  would  probably  not  have  changed  re- 
sult, court's  denial  of  petition  not  abuse 
of  discretion,  117  C  214 

burden  of  proving  that  such  evidence  if  of- 
fered would  probably  bring  about  different 
result  is  on  plaintiff,  118  C  444 

trial  court  exercises  discretion  which  can- 
not be  reviewed  unless  abused,  118  C  444 
-court    upheld    in    denying    new    trial    in 


murder  case  where  newly  discovered  evi- 
dence was  partly  contradictory  to  State's 
witness  and  was  contradicted  by  witness' 
own  statement  when  first  asked  about  mat- 
ter, 118  C  444 

evidence  must  not  be  discoverable  before  trial 
by  use  of  due  diligence,  must  not  be  mere- 
ly cumulative,  and  must  be  sufficient  to 
probably  change  result,  119  C  170 

production  of  witnesses  necessary  unless 
their  testimony  admitted,  119  C  697 

otherwise  no  basis  for  finding  by  court, 

119  C  697 

failure  to  allege  that  defendant  could  not  by 
use  of  due  diligence  have  produced  newly 
discovered  evidence  at  trial  in  itself  jus- 
tifies denial  of  motion,  119  C  697 

court  did  not  abuse  discretion  in  refusing 
new  trial  because  of  corroborative  and  cu- 
mulative nature  of  testimony  proposed  and 
because  it  would  not  be  likely  to  produce 
different  result,  120  C  367 

this    being    so,    any   error   committed    by 

court  in  refusing  to  permit  attorney  for 
party  to  testify  on  issue  of  due  diligence 
was  harmless,  120  C  367 

if  merely  cumulative  will  not  ordinarily  suf- 
fice, and  never  unless  it  appears  reason- 
ably certain  that  injustice  has  been  done 
and  that  result  of  new  trial  will  be  differ- 
ent, 124  C  317 

due  diligence  necessary  to  success  in  prose- 
cuting petition  and  should  be  alleged,  124 
C  317 
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court  did  not  abuse  discretion  in  determining 
that  proposed  new  evidence  in  rape  case 
would  not  have  changed  result  and  was 
available  to  accused  at  trial  in  exercise  of 
due  diligence,  125  C  286 

diligence  in  preparing  cause  for  trial  indis- 
pensable; burden  of  proving  new  evidence 
would  bring  about  different  result  upon 
plaintiff;  trial  court  exercises  discretionary- 
power,  125  C  289 

will  not  be  granted  to  enable  petitioner  to 
call  as  witness  one  whom  he  had  oppor- 
tunity to  put  on  stand  at  original  trial,  126 
C41 

properly  denied  where  new  evidence  was 
cumulative,  127  C  436 

• what  is  cumulative  evidence,  127  C  440 

where  claimed  new  evidence  was  that  of  doc- 
tor which  was  contrary  to  that  of  doctors 
who  testified  at  original  hearing  before 
compensation  commissioner,  motion  denied, 
128  C  627 

petition  defective  if  it  does  not  allege  evi- 
dence on  former  trial  and  evidence  newly 
discovered,  129  C  42 

§  4.  Want  of  Actual  Notice  or  of  Reason- 
able Opportunity  to  Defend 

under  what  circumstances  granted,  17  C  530, 
31  C  344,  32  C  402 

where  party  had  no  notice  of  pendency  of 
action,  46  C  604,  55  C  182 

where  administrator  withdrew  one  defense 
and  waived  another,  beneficiaries  who  had 
no  notice  or  opportunity  to  appear  and 
defend,  should  be  granted  new  trial,  73  C 
399 

where  defendant  had  no  chance  to  defend  or 
was  prevented  by  accident,  fraud,  or  im- 
proper conduct  of  plaintiff,  93  C  160 

as  remedy  where  judgment  has  been  entered 
by  default,   97    C   123 

new  trial  on  ground  of  want  of  reasonable 
opportunity  to  appear  and  defend  requires 
proof  that  there  is  a  defense,  111  C  103 

§  5.  Other  Causes 

granted  for  fraud  in  dismissal   of  libel,  1   R 

93 

so  also  in  an  action  qui  tarn,  2  R  177 

that    material    witness    was   disconcerted    and 

lost  recollection,  is  ground  for,   1   R   176 
not   granted    because   jury    mistook   the   law, 

2  R  144 
may  be   granted   for   omission   of   counsel   to 

object  to  inadmissible  evidence,  2  R  430 
not  proper   remedy   for  misconduct  of  juror, 

50  C  307 
ought   not   to   be   granted   where   justice   has 

been    done;    technical    irregularity;    juror 

under  age,  72  C  109 
chance  visit  of  juror  to  locus  in  question, 

87  C  363 


"other  reasonable  cause";  misunderstanding 
as  to  proposed  action  of  judge  on  "amend- 
ment offered  at   trial,  72   C  262 

rulings  on  evidence  or  in  course  of  trial,  er- 
rors which  can  be  reached  by  appeal,  are 
not,  76  C  534 

death  of  trial  judge  before  he  has  made  find- 
ing for  appeal  not,  76  C  534 

where  misconduct  of  trier  is  ground,  injury 
to  petitioner  or  his  liability  to  it  must  ap- 
pear ;  witness  talking  to  judge  about  case, 
80  C  314 

thoughtless,  improper  remark  made  to  a  ju- 
ror without  wrongful  motive  is  not  ground 
for  new  trial,  84  C  518 

if  trial  judge  dies  after  judgment,  but  before 
making  finding,  a  new  trial  may  be  war- 
ranted under  special  statute,  87  C  608 

statute  giving  right  to,  where  judge  dies  or 
becomes  incapable,  construed,  97  C  563 

incapacity   refers   to   personal,   mental,  or 

physical  incapacity,  97  C  563 

not    to    legal    incapacity    due    to    judge 

reaching  age   limit,   97   C   563 

any  ground  for  granting  new  trial  may  be 
presented  under  comprehensive  terms  of 
statute,  "other  reasonable  cause,"  100  C 
104 

or    in    equitable    action    independent    of 

statute,   100  C  109 

that  suit  was  champertous,  not  a  ground  for 
new  trial,  100  C  104 

not  granted  because  plaintiff  deceived  de  is- 
sues of  former  trial,  100  C  104 

where  petitioner  sought  new  trial  because 
death  of  stenographer  made  it  impossible 
to  secure  corrections  in  finding,  denial  of 
motion  was  sustained  where  importance  of 
effect  of  correction  did  not  appear,  105  C 
710 

death  of  official  stenographer  may  be  ground 
for  new  trial,  105  C  710 

what  constitutes  "other  reasonable  cause"; 
fraud,  accident  or  mistake,  105  C  714 

"other  reasonable  cause"  in  statute  includes 
fraud,  accident  and  mistake ;  but  as  to 
other  equitable  grounds,  quaere,  106  C  1 

petition    must    show    it    would    probably 

produce   different   results   or  remove   doubt 
or  prevent  injustice,   106  C  1 
-must   contain    statement    or    summary   of 


evidence  on  original  trial,  106  C  1 
where  in  original  proceedings  by  attorney 
general  to  remove  public  utilities  commis- 
sioners on  request  of  citizens,  question 
whether  facts  of  request  were  not  mani- 
festly untrue  was  not  passed  upon,  peti- 
tion for  new  trial  to  present  this  issue  up- 
held. 112  C  586 
general  clause  at  end  of  statute  w-as  in- 
tended to  include  only  other  causes  of  the 
same  general  character  as  those  enumer- 
ated, 112  C  591 
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phrase  "other  reasonable  cause"  in  statute 
includes  misconduct  of  trier,  as  in  viewing 
premises   improperly,   114   C   736 

trial  court's  viewing  premises  after  trial  in 
absence  of  parties  not  ground  for  new 
trial,  where  parties  consented  at  trial,  114 
C  737 

allegation  in  petition  that  there  was  not  rea- 
sonable certainty  that  trial  judge  had 
viewed  proper  premises,  held  insufficient, 
114  C  7J7 

statute  granting  right  to  new  action  within 
year  where  original  action  failed  to  be 
tried  on  merits  because  writ  was  abated 
does  not  apply  to  appeal  from  zoning  board, 
126  C  603 

petition  for  new  trial  based  on  negligence  of 
partv's  attornev  in  preparing  case.  129  C 
38 

equity  will  not  relieve  against  operation 
of  judgments  rendered  through  negligence 
of  party  or  attorney.  129  C  38 

that  attorney  was  grossly  or  inexcusably 

negligent,  nil  sig.,  129  C  39 

§  6.  Procedure 

the  new  evidence  and  names  of  witnesses 
must  be  set  out.  1  R  89 

if  none  of  the  witnesses  named  are  ex- 
amined, no  others  can  be,  K  283 

if  granted,  vacates  former  judgment,  1  R 
214.  7  C  436 

and  party  may  recover  sum  paid  on  ex- 
ecution, 2  R  156 

petition  must  be  brought  in  county  where 
cause  was  tried,  1  R  255 

for  mispleading ;  what  allegation  in  motion 
sufficient,  1  R  313 

judgment  abated  only  in  part  where  some 
reasons  assigned  were  sufficient,  2  R  317 

rr.av  be  joined  with  petition  for  injunction, 
17  C  530 

petition  must  show  new  evidence  undisccv- 
erable  at  former  trial.  18  C  4S5 

petition  and  new  trial  parts  of  same  proceed- 
ing, 32  C  292 

newly  discovered  evidence ;  averments  neces- 
sary to  be  made  and  proved,  37  C  564 

petition  need  not  set  out  evidence  on  undis- 
puted print.  43  C  187 

Superior  Court  may  grant ;  such  action  is 
not  a  subject  of  review.  43  C  514 

existence  of  new  evidence  is  not  provable  by 
ex  parte  affidavits,  45  C  266 

courts  are  governed  by  established  rules  as 
to  new  trials  for  newly  discovered  evidence 
under  statute.  58  C  55 

violation  of  such  rules  is  error  and  re- 
viewable, 58  C  55 

where,  under  pleadings,  facts  might  be  proved 
which  would  justify  new  trial,  demurrer 
overruled,  72  C  262 
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proceedings  on  former  trial  made  a  part  of 
the  motion  may  be  considered.  75  C  28 

nature  of  relief:  where  based  on  newly  dis- 
covered evidence,  it  must  be  set  forth,  to- 
gether with  evidence  upon  the  trial,  75  C 
576 

wholly  governed  by  statute;  procedure  and 
burden  of  proof,  75  C  576,  76  C  538 

petition  is  part  of  original  proceedings,  75  C 
:~ 

facts  justifving  relief  must  be  set  out,  76  C 
537 

pleading  where  motion  is  based  on  newly 
discovered  evidence.  80  C  157,  81  C  525 

one  who  knows  of  improper  argument  of  at- 
torney cannot  remain  silent  and  later  ask 
for  a  new  trial  on  that  ground;  must  act 
at  once,  83  C  161.  183,  466.  702 

amendment  of  petition  for  new  trial  is  within 
discretion  of  court,  83  C  477 

petition  must  show  that  substantial  justice 
has  or  may  not  have  been  done,  84  C  521 

application  must  set  forth  evidence  on  for- 
mer trial  to  show  necessity  of  new  evidence ; 
this  mav  be  controverted  without  pleading, 
86  C  684 

petition  for  a  new  trial,  insufficient,  can  be 
amended  in  discretion  of  court,  91  C  24 

petition  may  be  brought  at  any  time  within 
three  vears  though  judgment  was  bv  de- 
fault. 93  C  160 

if  petition  for  new  trial  for  newly  discovered 
evidence  does  not  state  evidence  given  at 
trial  and  that  proposed,  it  is  demurrable, 
100  C  104 

requisite  contents  of  petition  for  new  trial 
on  ground  of  newlv  discovered  evidence, 
103  C  671 

amendment  of  petition  for  new  trial  after  de- 
murrer sustained  is  within  court's  discre- 
tion. 103  C  671 

motion  for  new  trial,  though  an  ancillary 
proceeding,  is  to  be  determined  solely  on 
its  own  issues.  105  C  710 

rules  governing  new  trial  should  be  strictly 
adhered   to.   to   end   litigation.    106  C   1 

petition  must  contain  statement  or  summary 
of  evidence  on  original  trial.  106  C  1 

where  further  proceedings  after  appeal  were 
sought  in  mandamus  to  present  issue  of 
fact  not  made  on  first  hearing,  petition 
was  really  one  for  new  trial.  112  C  586 

hence    sufficiency    of    petition    should    be 

determined  on  demurrer,  not  motion  to  dis- 
miss. 112  C  586 
-petition    not    independent    proceeding   but 


ancillary  to  original   action.   112   C  586 
-finality    of    original    judgment    does    not 


preclude  court  rendering  judgment  from 
entertaining  further  proceeding  in  same  ac- 
tion. 112  C  586 
plaintiff  must  assume  burden  of  proof  that 
evidence  would  probably  bring  about  dif- 
ferent result,  114  C  102 
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— in  determining  this  issue  trial  court  ex- 
ercises   a    discretion    reviewable    only  for 
abuse,  114  C  102 
-but    where   petition   is   demurred    to,  de- 


fendant  must   show    that   trial   court   could 

not  in   exercise   of  sound  discretion  grant 

it,  114  C  102 
petition  for  new  trial  is  really  part  of  orig- 
inal   action    and    no    estoppel    arises    from 

judgment  in  it,   114  C  736 
prayer  for  relief  need  not  claim  direct  relief 

against  defendant,  114  C  737 
procedure    upon    petition    for    new    trial    for 

newly  discovered  evidence  set  forth,   116  C 

649 
practice   requires   that   petition   set   forth 

literal  transcript  or  substance  of  testimony 

of  each  witness.  116  C  649 
-usual    practice    is    exhibits    setting    forth 


evidence  upon  trial  and  that  newly  discov- 
ered, 116  C  649 
-where  accuracy  is  admitted  by  demurrer, 


court  compares  old  testimony  with  new  and 
decides    whether   latter   would   be   likely   to 
change  result,  116  C  649 
-no  finding  of  facts  proven  on  trial  is  re- 


quired, and  Supreme  Court  cannot  resort 
to  it,  116  C  649 

when  petition  sets  up  newly  discovered  evi- 
dence in  detail  and  annexes  the  evidence 
given  at  former  trial,  defendant  may  de- 
mur to  petition,  116  C  698 

but  he  need  not  do  so  and  upon  hearing 

may,  without  pleading,  raise  question  of 
dismissal  of  petition,  116  C  699 

petition,  while  it  must  be  served  as  original 
process,  is  really  part  of  or  ancillary  to, 
original  action,  119  C  220 

original   judgment   cannot   be    pleaded    in 

bar  to  petition,  119  C  220 


four  days  after  trial  plaintiff  filed  motion  to 
reopen  judgment,  and  at  hearing  produced 
further  and  cumulative  medical  testimony 
on  a  litigated  point ;  procedure  improper 
and  motion  properly  denied,  120  C  694 

while  petition  is  not  independent  proceeding, 
one  brought  after  final  judgment  should 
be  accompanied  with  citation  to  opposing 
party  to  appear  and  be  heard,  124  C  317 

but  though  no  citation,  court  considered 

question  where  opposing  party  appeared, 
filed  stipulation  and  contested  issue,  124  C 
317 

proper  order  of  proof  may  depend  upon  de- 
terminative issue ;  if  it  be  absence  of  due 
diligence,  testimony  on  this  issue  should 
precede ;  otherwise  if  paramount  issue  is 
whether  new  evidence  would  change  re- 
sult, 124  C  670 

so   where   evidence    relied   on   in   petition 

in  Court  of  Common  Pleas  was  evidence 
given  in  original  trial  in  City  Court,  court 
properly  exercised  discretion  as  to  order  of 
proof  by  requiring  that  proof  of  due  dili- 
gence first  be  given,  124  C  671 

motion  to  open  finding  and  award  on  ground 
of  newly  discovered  evidence  treated  as 
motion  for  new  trial  rather  than  one  to  re- 
open award  on  ground  of  changed  condi- 
tion of  fact.  128  C  626 

evidence  in  support  of  it  not  considered 

alone  but  in  relation  to  that  offered  when 
original  motion  to  reopen  for  changed  con- 
dition of  fact  was  heard,  128  C  626 

while  in  ordinary  case  unless  evidence  at 

original  hearing  is  before  court  it  cannot 
act,  where  same  commissioner  who  made 
original  award  hears  motion,  it  is  not  nec- 
essary to  set  out  evidence  of  original  hear- 
ing, 128  C  627 


NONJOINDER 

See  Abatement,  Plea  in  §  4;  Parties  §§  6,  9 

NONNEGOTIABLE  INSTRUMENTS 

See  Bills  and  Notes 

NON  OBSTANTE  VEREDICTO 

See  Judgments  §  23 

NONRESIDENT 

See  Attachment;  Divorce  §   2;  Garnishment;  Jurisdiction; 
Process  §  6;  Residence  and  Domicil;  Venue 
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§  1  Nonsuit 


NONSUIT 

1.  In  General 

2.  Particular  Cases 

3.  Practice  and  Procedure 

4.  Appeal 


See  also  Appeal  to  the  Supreme  Court  §  3 


§  1.  In  General 

statute  permitting  nonsuit  held  constitutional, 
24  C  478 

nonsuit  not  granted  in  jury  cases  if  substan- 
tial evidence  is  adduced,  43  C  484,  58  C  280, 
60  C  216 

court  may  grant  nonsuit  under  statute  if  in  its 
opinion  plaintiff  fails  to  make  out  prima 
facie  case,  58  C  279 

nonsuit  not  to  be  granted  when  plaintiff  has 
introduced  substantial  evidence  to  support 
valid  claim,  58  C  280 

a  judgment  of  nonsuit  held  not  a  judgment  on 
the  issue,  where  plaintiff  introduced  no  evi- 
dence, 59  C  202 

court  held  justified  in  nonsuiting  plaintiff  for 
refusing  to  obey  an  order  of  court  to  elect 
upon  which  claim  he  would  proceed,  though 
order  of  court  v.  as  erroneous,  63  C  565 

where  plaintiff's  own  evidence  brings  claim 
within  Statute  of  Limitations,  nonsuit  is 
proper,  64  C  430,  71   C  24 

nonsuit  in  course  of  jury  trial  because  alle- 
gation of  complaint  would  not  support  ver- 
dict held  erroneous ;  what  constitutes  prima 
facie  case,  66  C  203,  71  C  24 

when  nonsuit  may  be  granted  because  evi- 
dence fails  to  support  complaint,  66  C  206 

where  plaintiff  fails  to  make  prima  facie  proof 
as  to  essential  fact,  nonsuit  is  proper,  66 
C  313 

no  nonsuit  if  plaintiff  produces  substantial  evi- 
dence, 70  C  74 

where  evidence  is  conflicting  as  to  fact  on 
which  nonsuit  is  based,  it  should  not  be 
granted,  70  C  505 

nonsuit  cannot  be  granted  if  plaintiff  makes 
out  prima  facie  case,  though  same  evidence 
establishes  a  special  defense ;  Statute  of 
Limitations  and  fraud,  71  C  24 

nonsuit  for  failure  to  prosecute  action,  71  C 
339 

nonsuit  proper  if  plaintiff  fails  to  plead  over 
in  proper  time  after  his  complaint  is  stricken 
out,  72  C  257 

if  no  evidence  offered,  after  refusal  to  grant 
continuance  at  time  of  trial,  nonsuit  is  prop- 
er, 75  C  314 

statute  as  to  nonsuit  is  salutary,  76  C  41 

if  law  applied  to  facts  does  not  make  out  case, 
nonsuit   is  proper,  77  C  321 

nonsuit  granted  on  failure  to  prove  negligence 
charged  and  its  causal  connection  with  the 
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injury;  cannot  leave  it  to  speculation,  82  C 
48,  142 

question  in  nonsuit  is,  have  the  material  alle- 
gations been  supported  by  substantial  proof, 
82  C  236 

in  determining  nonsuit,  court  must  assume 
truth  of  the  facts  and  inferences  that  go 
furthest  to  support  plaintiff's  claims,  83  C 
20 

plaintiff  proving  weak  prima  facie  case  can- 
not be  nonsuited,  83  C  20 

jury  not  allowed  to  surmise  negligence  not 
fairly  shown.  83  C  231    ' 

where  some  evidence  supports  every  essen- 
tial fact,  question  is  for  the  jury,  83  C  261 

nonsuit  granted  if  plaintiff  does  not  prove  facts 
from  which  the  inference  and  conclusion  of 
liability  may  be  logically  and  reasonably 
drawn;  must  remove  case  from  realm  of 
speculation,  84  C  401 

plaintiff  need  not  exclude  every  possibility  of 
other  cause  for  injury,  but  must  remove  act 
from  realm  of  speculation,  86  C  509 

court  closed  case  after  hearing  two  of  de- 
fendant's witnesses  because  plaintiff  had  not 
made  out  a  case ;  held,  no  error,  89  C  616 

nonsuit  granted  if  plaintiff's  negligence  caused 
injury  and  there  was  no  supervening  negli- 
gence, 92  C  235 

nonsuit  is  not  the  same  in  effect  as  motion  to 
set  aside  a  verdict  as  against  evidence,  93 
C96 

if  any  evidence  exists  to  support  plaintiff's 
case,  its  credibility  is  for  the  jury,  and  non- 
suit not  granted,  93  C  96 

ordinarily  only  question  is,  did  plaintiff  fail  to 
make  out  a  prima  facie  case ;  nonsuit  does 
not  determine  any  issue;  carries  costs,  94 
C  86 

no  nonsuit  if  it  involves  passing  on  credibility 
of  witnesses,  94  C  350 

court  bound  to  regard  as  true  evidence  which 
goes  farthest  to  support  plaintiff's  case,  and 
to  draw  every  favorable  inference,  96  C  222, 
232,  104  C  742,  107  C  160,  108  C  697,  110 
C  697 

if   thereby    plaintiff    makes    out   a   prima 

facie  case,  though  a  weak  one,  nonsuit  to 
be  denied,  96  C  222,  232 

rules  same  in  cases  tried  to  court  and  those 
tried  to  jury;  in  either,  question  is,  has 
plaintiff  made  out  a  prima  facie  case,  96  C 
230 


court  cannot  grant  nonsuit  because  it  believes 
principal  witness  for  plaintiff  to  be  incred- 
ible, 96  C  230 

or  pass  on  credibility  of  evidence,  96  C 

232 

dismissal  of  cause  for  want  of  jurisdiction  is 
not  a  nonsuit  within  statute,  98  C  231 

involuntary  nonsuit  created  by  statute  in  1852 ; 
has  limited  application,  98  C  231 

nonsuit  defined,  98  C  231 

application  of  res  ipsa  loquitur  may  obviate 
nonsuit,  98  C  645 

motion  to  dismiss  suit  as  to  certain  defendants 
for  want  of  proof  is  equivalent  to  motion 
for  nonsuit,  99  C  197 

sole  question  is,  upon  complaint  and  subse- 
quent admissions  and  denials  are  sufficient 
facts  proved  to  make  out  prima  facie  case, 
100  C  234 

nonsuit  improperly  granted  where  prima  facie 
case  of  negligence  exists,  100  C  237 

in  motions  for  nonsuit,  court  not  concerned 
with  sufficiency  of  complaint,  100  C  239 

plaintiff  entitled  to  every  favorable  inference 

from  evidence,    101    C  52,  73 
and  his  evidence  must  be  assumed  to  be 

true,  101  C  52 
-nonsuit  in  violation  of  these  principles  is 


«rror,  101  C  52 
-party  has  right  to  submit  a  weak  case  to 


the  jury,  101  C  52,  73 

nonsuit  as  permitting  new  action  after  Stat- 
ute of  Limitations  has  run,  under  statute  as 
to  accidental  failure  of  suit,   102  C  66 

where  case  is  close,  preferable  course  to  deny 
motion  for  nonsuit,  104  C  746 

plaintiff  must  remove  issues  of  negligence  and 
contributory  negligence  from  realm  of  spec- 
ulation, 108  C  71 

though  ground  taken  by  trial  court  is  not 
sound,  yet  nonsuit  will  be  upheld  if  no 
cause  of  action  is  shown,  110  C  147 

but  facts  found  in  companion  case  cannot 

avail,  110  C  147 

where  there  is  no  proof  of  due  care  of  de- 
cedent by  reason  of  his  death,  nonsuit  must 
be  granted,  112  C  86 

doctrine  of  presumption  from  instinct  of 

self-preservation  rejected  in  this  State,  112 
C86 

refusal  to  set  aside  nonsuit  will  not  be  sus- 
tained if  evidence  in  light  most  favorable 
to  plaintiff  supported  allegations,  113  C  586 

nonsuit  properly  granted  only  when  facts  are 
without  such  logical  relation  to  issues  that 
they  have  no  probative  force,  115  C  384 

evidence  to  be  taken  in  light  most  favor- 
able to  plaintiff  and  every  inference  favora- 
ble to  him  drawn,  115  C  384 

he  has  the  same  right  to  submit  to  jury  a 

weak  case  as  a  strong  one,  115  C  384 

motion  for  nonsuit  not  granted  if  its  decision 
requires  court  to  pass  on  credibility  of  evi- 


Nonsuit  §2 

dence;  nor  if  there  is  any  substantial  evi- 
dence supporting  affirmative  issues,  116  C 
67 

court  bound  to  regard  truth  of  such  evi- 
dence as  goes  farthest  in  support  of  com- 
plaint and  take  into  account  every  favorable 
inference  from  it,  122  C  578 

prima  facie  case  sufficient  though  it  be  a 

weak  one,  122  C  578 

same  rule  in  court  as  in  jury  case,  122  C 

578 

never  to  be  granted  where  facts  claimed  to 
have  been  proved  depend  upon  credit  to  be 
given  witnesses  or  inferences  to  be  drawn 
which  might  reasonably  differ,  127  C  524 

§  2.  Particular  Cases 

mere  fact  that  horse  is  running  away  does  not 
prove  negligence;  if  this  is  all  of  plaintiff's 
case  he  should  be  nonsuited,  60  C  215 

nonsuit  not  granted  in  case  of  one  approach- 
ing grade  crossing  where  failure  to  ring 
bell  only  is  shown ;  must  show  one  also  ex- 
ercised due  care,  82  C  142 

if  there  is  no  written  evidence  of  a  contract 
as  required  by  Statute  of  Frauds,  a  nonsuit 
is  proper,  82  C  294 

if  it  is  left  to  a  guess  or  surmise  whether 
plaintiff  used  his  senses,  a  nonsuit  is  proper, 
82  C  403 

nonsuit  upheld  because  only  evidence  was  an 
agreement  which  did  not  show  liability  al- 
leged, 82  C  686 

where  facts  show  that  one  deliberately  took 
close  chances,  nonsuit  is  proper,  83  C  53 

nonsuit  upheld  where  movement  of  decedent 
was  not  shown  from  the  time  he  left  the 
sidewalk  until  he  was  struck,  84  C  401 

nonsuit  upheld  where  trespasser  was  struck 
while  crossing  a  railroad's  private  bridge, 
84  C  406 

nonsuit  not  granted  where  question  was  wheth- 
er one,  in  view  of  all  the  circumstances,  neg- 
lected his  duty  as  a  master,  and  there  was 
some  evidence  of  the  unsafe  condition  of  a 
certain  appliance  before  the  accident,  84  C 
531 

nonsuit  not  granted  where  toy  engine  ran  off 
track  unprotected  by  guardrails,  84  C  538 

nonsuit  granted  where  evidence  showed  driver 
drunk  and  accident  could  have  been  avoided 
by  use  of  reasonable  care  on  part  of  plain- 
tiff, 86  C  506 

in  killing  a  dog  by  automobile,  must  prove 
more  than  speed,  collision,  and  death,  86 
C  546 

where  reasonable  men  might  differ  as  to 
whether  servant  assumes  risk  of  employ- 
ment, question  is  for  jury,  87  C  119 

nonsuit  not  granted  in  case  of  assumption  of 
risk  where  there  is  evidence  of  plaintiff's 
intelligent  knowledge  of.  mechanics  and  a 
lack  of  warning,  87  C   119 
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nonsuit  not  granted  in  action  on  trade  name 
where  there  is  unexplained  loss  of  business, 
87  C  563 

nonsuit  proper  where  one  is  injured  running 
after  a  moving  train,  88  C  82 

nonsuit  granted  where  the  negligence  was  the 
failure  to  do  something  which  the  plaintiff 
kept  in  his  own  hands  to  do,  89  C  382 

nonsuit  granted  in  action  against  parent  for 
letting  son  have  a  gun  with  which  he  negli- 
gently injures  another,  90  C  497 

nonsuit  granted  where  one  thrust  his  head 
in  the  path  of  an  elevator  without  looking, 
90  C  523 

nonsuit  granted  in  case  of  a  domestic  servant 
who  agrees  to  live  with  one  until  her  death, 
provided  she  is  remembered  in  her  will,  she 
having  died  prior  to  her  employer,  90  C  611 

executor  sued  on  quantum  meruit,  90   C 

611 

nonsuit  proper  where  plaintiff  vendor  fails  to 
show  town's  authority  to  make  purchase,  92 
C  412 

evidence,  in  suit  for  killing  a  boy  under  eleven 
years  of  age,  held  of  such  a  character  as 
to  support  verdict  for  plaintiff,  92  C  690 

nonsuit  not  proper  if  it  appears  that  one  pay- 
ing money  acted  other  than  as  a  mere  vol- 
unteer, 96  C  642 

nonsuit  proper  if  it  does  not  appear  that  de- 
fendant had  knowledge,  express  or  implied, 
of  unsafe  conditions,  96  C  691 

nonsuit  should  be  denied  if  plaintiff's  evidence, 
strengthened  by  every  favorable  inference, 
contains  any  substantial  evidence,  as  where 
indorser  on  note  admitted  on  trial  facts  al- 
leged in  complaint  and  his  indorsement  in 
blank,  97  C  312 

evidence  held  to  warrant  a  judgment  of  non- 
suit as  to  two  of  defendants  sued  for  fraud, 
99  C  186 

nonsuit  not  allowable  if  plaintiff  makes  out  a 
prima  facie  case,  although  evidence  may  also 
prove  truth  of  an  affirmative  defense  pleaded 
by  defendant.  100  C  41 

rescission  of  contract  sued  upon  is  an  af- 
firmative defense,   100  C  42 
-plaintiff  not  bound  to  meet  it  in  proving 


his  own  case,   100  C  42 

variance  between  assignment  of  contract  al- 
leged and  that  proved  is  ground  for  non- 
suit, 103  C  492 

in  action  for  rescission  of  sale  of  worthless 
stock,  granting  of  nonsuit  held  erroneous. 
104  C  73 

where  defendant's  negligence  in  throwing  ap- 
ple at  plaintiff  reasonably  inferable  from  evi- 
dence, held  nonsuit  improperly  granted,  104 
C  741 

where  plaintiff  failed  to  make  out  prima  facie 
case  that  defendant's  automobile  was  driven 
by  agent,  nonsuit  held  proper,  104  C  746 
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plaintiff  driving  automobile  across  street  in- 
tersection struck  by  trolley  car  approaching 
on  her  left;  nonsuit  held  improper,  107  C 
160 

nonsuit  proper  when  there  is  no  reasonable 
basis  for  inference  that  driver  of' truck  was 
defendant's  agent,  107  C  171 

motorman  first  saw  decedent  on  tracks  twenty- 
five  feet  distant ;  last  clear  chance  not  ap- 
plicable; nonsuit  proper,  108  C  71 

plaintiff  slipped  on  gasoline  spilled  on  side- 
walk from  defendant's  pump;  nonsuit  held 
improperly  granted,  108  C  197 

where  rent  of  $2500  was  paid  to  city  f  >r 
bathing  pavilion,  held  nonsuit  improperly 
granted  on  ground  of  governmental  im- 
munity, 108  C  697 

plaintiff  slipped  on  ice  on  walk  in  front  of 
building  leased  by  one  defendant  to  the 
other;  caused  by  drippings  from  cornice; 
nonsuit  as  to  both  defendants  held  error,  113 
C  586 

where  no  evidence  that  driver  was  aware  of 
danger,  that  he  was  warned  by  passenger, 
nonsuit  in  action  under  guest  statute  prop- 
erly granted,  116  C  67 

plaintiff  was  entitled  to  have  jury  decide 
whether  assault  of  employee  upon  him  oc- 
curred in  course  of  attempt  to  perform  busi- 
ness of  employer,  127.  C  524 

§  3.  Practice  and  Procedure 

nonsuit  not  erroneous  when  entered  by  court 

although    clerk   had    previously    noted    that 

case  was  settled,  1  R  439 
judgment  for  costs  on  nonsuit  against  party 

in  whose  name  unauthorized  suit  is  brought, 

held  error,  26  C  529 
effect     of     withdrawal     without     defendant's 

knowledge ;  costs,  35  C  4 

right  to  become  nonsuit  is  not  affected  by 
plea  of  set-off,  43  C  62  * 

where  motion  for  nonsuit  is  refused,  defend- 
ant must  go  on  with  trial,  51  C  512 

nonsuit  afterwards  set  aside  in  same  term  does 
not  vacate  attachment,  52  C  19 

judgment  is  not  a  bar,  66  C  209 

court  may  permit  party  to  reopen  case  to 
supply  deficiency  in  proof,  68  C  33 

motion  to  set  aside  nonsuit  must  be  season- 
ably made;  discretion  of  court,  75  C  314 

motion  to  set  aside  nonsuit  need  not  specify 
grounds,  77  C  559 

in  action  against  town  and  railroad  for  defect 
for  which  latter  is  ultimately  liable,  either 
may  have  nonsuit,  79  C  379 

remedy  for  nonsuit  because  proof  and  allega- 
tions do  not  agree  is  a  new  suit  under 
statute,  82  C  237 

during  argument  of  motion,  jury  should  re- 
tire, 83  C  328 

if  action  fails  by  nonsuit,  another  may  be 
commenced  within  one  year,  91  C  395 
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neither  motion  for  nonsuit  nor  motion  to  set 
aside  need  state  any  grounds,  94  C  86 

proper  form  of  nonsuit,  94  C  90 

motion  for  nonsuit  out  of  place  on  a  hearing 
in  damages  after  default,  94  C  244 

testimony  elicited  on  cross-examination  in 
support  of  special  defense  not  to  be  re- 
garded, 97  C  313 

after  granting  nonsuit,  court  may  reopen  case 
to  allow  further  evidence,  99  C  663 

statute  authorizing  new  action  within  one 
year  after  nonsuit  to  be  liberally  construed ; 
new  action  may  be  based  on  same  or  differ- 
ent allegations,  108  C  484 

§  4.  Appeal 

appeal  will  not  lie  from  judgment  of  non- 
suit for  failure  to  comply  with  interlocu- 
tory orders,  10  C  191,  63  C  565 

motion  for  nonsuit  cannot  be  reserved  for 
advice  of   Supreme   Court,  33  C  445 

decision  of  court  below  only  revisable  by  mo- 
tion in  error,  43  C  167 

writ  of  error  will  not  lie  on  denial  of  motion 
to  set  aside  nonsuit ;  motion  in  error  is  the 
sole  remedy,  46  C  466 

refusal  to  grant  motion  for  nonsuit  is  discre- 
tionary and  not  reviewable  on  appeal,  51  C 
512,  64  C  481 

no  appeal  will  lie  from  justice,  under  statute, 
59  C  202 

refusal  to  grant  nonsuit  not  ground  of  excep- 
tion, 64  C  481 

on  appeal  from  nonsuit,  questions  of  evi- 
dence, etc.,  are  not  presented,  71  C  339 

motion  to  set  aside  nonsuit  is  condition  prece- 
dent to  appeal,  72  C  707,  75  C  314 

nonsuit  will  not  prevent  appeal  from  rulings 
leading  up  to  it,  73  C  1 


granting  nonsuit  for  failure  to  plead  rests  in 
discretion ;  not  ordinarily  reviewable,  75  C 
314,  79  C  379 

so  refusal  of  nonsuit,  77  C  136,  334,  462, 

79  C  266,  379,  80  C  298 

to  review  a  nonsuit,  transcript  of  the  evi- 
dence must  be  furnished  at  expense  of  the 
appellant,  82  C  132,  142 

no  finding  of  facts  or  certificate  of  evidence 

necessarv  for  an  appeal  from  a  nonsuit,  83 

C  316 
appeal  in  nonsuit  must  be  taken  ten  days  after 

denial  of  motion  to  set  it  aside ;  time  can 

be  extended,  83  C  316 
judge  need  not  state  or  certify  evidence  until 

he  receives  a  copy,  83  C  316 

certificate  of  evidence  made  after  ten  days  al- 
lowed for  an  appeal  is  not  of  itself  an  ex- 
tension of  the  time,  83  C  316 

on  appeal  plaintiff  may  challenge  correctness 
of  ruling;  finding  necessary,  89  C  383 

appeal ;  evidence  must  be  taken  in  light  most 
favorable  to  plaintiff,  95  C  206,  442 

refusal  to  grant  nonsuit  not  ground  of  appeal, 
98  C  248,  373 

denial  of  motion  for  nonsuit  is  not  reviewable 
on  appeal,  99  C  197 

nonsuit  not  reviewable  unless  motion  to  set 
aside  is  denied,  103  C  21,  106  C  13 

judgment  as  of  nonsuit  is  not  final  and  con- 
clusive, 104  C  447 

statute  concerning  nonsuits  and  permitting  ap- 
peal only  from  denial  of  motion  to  set  non- 
suit aside  does  not  apply  to  judgments  en- 
tered upon  nonsuits  for  failure  to  plead, 
116  C  29 

but  only  when  plaintiff  shall  have  pro- 
duced evidence  and  rested  case,  116  C  29 
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See  Husband  and  Wife  §  13;  Parent  and  Child  §  3;  Paupers  §  5 
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§     1.  In  General 

2.  Imputed  or  Constructive  Notice 

3.  Necessity  of  Notice 

Note:  Cases  of  notice  required  in  particular  proceedings  and  situations 
appear  under  other  titles ;  see,  for  example,  Appeal  to  the  Supreme 
Court  §  19;  Bills  and  Notes  §  17  ;  Eminent  Domain  §  19;  Guar- 
anty §§  3,  4:  Highways  §§  22.  23:  Insurance  §  22;  Landlord 
and  Tenant  §  24;  Workmen's  Compensation  §  10:  cases  relating 
to  imputed  or  constructive  notice  may  also  be  found  under  other 
titles,  such  as  Agency  §  8;  Highways  §  22;  Land  Records  §  2. 


§  1.  In  General 

proof  that  notice  was  posted  held  admissible 

to  show  addressee  had  notice  of  contents,  3 

D  492 


attaching  creditor  and  purchaser  with  like 
notice,  stand  on  same  equitable  ground,  10 
C  254 

1531 


§  1  Notice  and  Knowledge 

any    reasonable    notice    of    suit,    ordered    by 

cour:.   is    sufficient,   10  C  468 
courts  are  required  to  know  statutes  without 

any  evidence.  20  C  16 
doctrine  of,  as  applicable  to  bank  loanir.  g   I 

executor  or  trustee.  43  C  551 

mortgagee  held  on  facts  not  presumed  to 
have  continued  knowledge  of  prior  unre- 
corded mortgage.  50  C  517 

a'.:h.:ugh  he   as   attorney  had  drawn  and 

tak  Dwledgment   of    prior   mortgage 

nine  years  before,  50  C  517 
-distinction   between   mere   casual    knowl- 


edge and  know,     g  -_    r-.terest,  50  C 

517 
stockholder   presumed   to   know   charter   pro- 
.:utes   and   general   principles   of 

law  governing  corporations.  52  C  100 
knowledge  of  lienor  that  owner  of  property 

had  given  a  note  for  $2,000.  held  not  notice 

of  a  mortgage  securing  same.  58  C  511 
everyone  is  presumed  to  know  the  !aw,  71  C 
72  C  160.  89  C  302,  92  C  55S    99  C 

690.  :::  C  779,  116  C  25.  311 
knowledge   of  oral   agreement  of  grantor   as 

to   right   of   way   held  to   bind   grantee   in 

eqc        72  C  195 
ic    officers    presumed    to    know    the   law, 

75  C  515    104  C  579,  114  C  661 

gatkm  of  actual  and  imputed  knowledge, 

76  C  321 

.    of   knowledge    may    be    supported 
by  proof   of   either   actual   or   construe 
knowledge,  77  C  115 

e    given    by   wife   avails    husband   when, 

77  C  161 

lying     land    with     knowledge    of     an- 
other's claim  to  personal  property  thereon, 
:  his  rig  -  C  681 

ase    of    land    with    notice    of    a    claim 
charges  one  with  knowledge,  82  C  681.  87 
C  91 
knowledge   is    not   supported   when   based   on 

mere  opinion  or  hearsay.  So  C  643 
one  charged  with  notice  of  the  terms  of  a 
contract  not  per :o  rely  on  the  speci- 
fications, S5  C  585 
one  is  chargeable  with  knowledge  of  such 
facts  as  i:  is  his  Intj  as  a  reasonable  man 
to  know,  86  C  109 

e  appellee  has  no  knowledge  of  pend- 
ency of  an  appeal,  court  can  order  notice 
to  be  given  him,  86  C 
but  it  is  not  error  to  refuse  order  of  no- 
tice where  appellee  is  already  in  court  con- 
testing appeal,  86  C  37 

a  purchaser  of  land,  with  notice  that  it 
be  sold  to  anc-  oject  to  lat- 

-  s   equities.   87   C   91 
presumed  to  know  law  concerning  con- 
structive  notice   bv    recording    deed.   S7    C 
99 
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failure  to  provide  expressly  for  notice  of  an 
assessment  construed  as  not  fatal,  where 
act  would  be  unconstitutional  without  no- 
tice, 88  C 

finding  that  one  had  actual   knowledge 
finding  of  an  ultimate  fact,  not  a*  conclusion 
of  law,  89  C  59 

bank  directors  who  have  no  actual  or  con- 
structive knowledge  of  wrongdoing  of  an 
official  can  plead  Statute  of  Limitations,  89 

c  -:: 

a  director  cannot  assent  to  a  wrongful  act  un- 
less he  had  actual  knowledge  or  was  neg- 
ligent in  not  knowing.  89  C  451 

knowledge  is  al  to  create  an  estoppel 

unless  it  can  be  imputed.  91  C  410 

parties  and  court  bound  to  know  and  apply 
law  of  the  land,  92  C  555.  98  C  210.  116  C 
311 

court  may  base  finding  of  actual  notice  on  in- 
ference's, 99  C  142 

writ  of  garnishment  serves  ai  r.rtice  to  zar- 
nishee  to  retain  a  debt  due  defendant,  99  C 

n 

that  party  was  upon  graveled  way  held  not 
to  require  finding  that  he  observed  it,  103 
C  285 

still  less  that  he  has  notice  of  rights  of 

adjoining  proprietors  in  it,  103  C  285 

no  presumption  of  knowledge  of  contents  of 
instrument  arises  from  mere  act  of  signing 
as  witness,  104  C  296 

one  who  buys  land  with  knowledge  of  pre- 
vious contract  to  sell  to  another  takes  title 
subject  to  latter's   equities,   105  C  408 

grantee  presumed  to  know  amendments 
might  be  allowed  during  pendency  of  ac- 
tion, 107  C  56 

notice  of  building  restriction  not  running 
land  as  binding  purchaser,  107  C  109 

where  deed  of  record  gave  easement  of  ac- 
s  up  stairway  and  plaintiffs  predecessor 
in  title  permitted  defendants  to  build  show 
case   across  eating   a   change   in   the 

easement,  which  they  must  have  observed, 
they  are  chargeable  with  notice  of  rights 
under  agreement  as  to  it,  107  C  656 

one  purchasing  land  with  knowledge  that  it 
was  subject  to  covenants  restricting  build- 
ings for  benefit  of  adjoining  land  takes 
subject  to  them.  108  C  359 

grantee  takes  subject  to  all  rights  of  others 
of  which  he  has  actual  knowledge  or 
:h  are  apparent  108  C   : 

knowledge  of  line  between  properties  and 

of  map  on  file,  108  C  538 

in  this  State,  order  of  notice  is  only  pro- 
cedure for  importing  into  record  fact  of 
notice  of  order  to  one  not  a  party  but  af- 
fected by  it  109  C  23 

Legislature  must  be  presumed  to  know  state 
oi  the  law  when  it  enacted  particular 
109  C  116 


where  owner  of  land  gave  deed  misdescribing 
it,  grantee  entitled  to  reformation,  as 
against  subsequent  grantee  of  owner  who 
gave  no  consideration  and  took  with  no- 
tice, 110  C  374 

presumed  testatrix  knew  and  acted  in  con- 
templation of  adoption  statute  in  effect  at 
time  will  drawn,    111   C  7 

one  who  purchases  land  with  actual  notice 
of  unrecorded  documents  affecting  title, 
buys  it  subject  to  rights  created  thereby; 
what  constitutes  such  notice,  113  C  476 

plaintiff  purchased  property  knowing  of  and 
having  access  to  separate  unrecorded 
agreement  referred  to  in  recorded  lease ; 
held  he  could  not  claim  lease  and  agree- 
ment invalid,  113  C  476 

second  purchaser  with  notice  acquiring  title 
from  first  purchaser  without  notice  and 
bona  ride  takes  all  rights  of  his  immediate 
grantor,  114  C  93 

owner  of  pond  not  chargeable  with  notice  of 
its  pollution  under  facts,  114  C  496 

effect  of  failure  of  partner  to  give  notice  of 
dissolution  of  partnership  to  one  dealing 
with  it ;  of  failure  to  give  notice  to  agent ; 
estoppel,  115  C  389 

order  of  notice  by  court  not  having  jurisdic- 
tion is  void,  117  C  39 

bona  fide  purchaser  without  actual  or  con- 
structive notice  of  way  of  necessity  over 
his  property,  not  charged  with  it,  117  C 
565 

law  does  not  give  a  right  or  impose  a  li- 
ability based  upon  knowledge  unless  it  be 
the  knowledge  of  the  particular  person 
whose  right  or  liability  is  in  question,  118 
C  666 

knowledge  of  one  accused  of  receiving  stolen 
goods  can  ordinarily  be  established  only 
as  an  inference  from  facts  proven,  119  C 
29 

may    be    inferred    if    circumstances    are 

such   that  a   reasonable   man   of  honest   in- 
tentions   should    have    come    to    that    con- 
clusion, 119  C  29 
-not      only      circumstances      surrounding 


transaction  but  conduct  of  accused  then  and 
immediately  thereafter  to  be  regarded,  119 
C  29 

doctrine  of  notice  as  it  affects  transactions 
generally  does  not  apply  to  negotiable  in- 
struments, 119  C  368 

group  insurance;  employment  not  terminated 
and  policy  not  cancelled  unless  employee 
has   notice  or  knowledge,   120  C  60 

where  two  persons  occupy  continuing  rela- 
tionship and  certain  rights  or  liabilities 
will  come  into  effect  upon  its  termination, 
neither  party  can  terminate  it  except  with 
knowledge  of  or  notice  to  the  other,  120  C 
68 


Notice  and  Knowledge  §  1 

knowledge  on  part  of  purchaser  of  goods  of 
facts  which  ought  to  put  him  on  inquiry 
is  sufficient  to  charge  him  with  notice  of 
facts  he  might  have  ascertained  by  ordi- 
nary diligence,  120  C  75 

striking  case  from  docket  is  exercise  of  ju- 
dicial function  and  as  such  can  be  done 
only  after  notice  and  an  opportunity  to 
parties  to  be  heard,  120  C  120 

to  establish  notice  by  telephone,  party  rely- 
ing on  such  notice  has  burden  of  proving 
identity  of  person  receiving  communication 
and  that  it  reached  party  to  be  charged, 
121   C  40 

service  of  garnishee  process  on  bank  gives 
it  notice  which  obligates  it  as  regards  both 
savings  and  commercial  department,  122  C 
171 

usurer  cannot  avoid  consequences  by  assert- 
ing ignorance  of  law,  123  C  101 

one's  acts  must  be  considered  as  having  been 
done  with  knowledge  of  the  law,  123  C  101 

presumption  of  notice  of  limitation  of  time 
for  presenting  claims  which  has  been  duly 
fixed  is  as  strong  as  that  one  knows  the 
law,  123  C  364 

lack  of  notice  as  invalidating  ruling  by  state 
board  of  education  that  certificate  of  prin- 
cipal of  school  was  illegal  (dis.),  123  C 
528 

where  knowledge  of  fact  is  open  to  both 
parties  a  condition  of  duty  of  one  to  dis- 
close it  to  other  is  that  former  is  or  should 
be  aware  that  latter  does  not  know  it,  124 
C  170 

where  holder  of  mortgage  through  recorded 
assignment  relies  on  estoppel  from  conduct 
of  another  in  withholding  record  of  prior 
assignment,  he  must  not  only  have  had  no 
knowledge  but  must  have  exercised  reason- 
able diligence  to  acquire  knowledge  of  real 
facts,  126  C  101 

what  constitutes  this  reasonable  diligence 

is  question  of  fact,  126  C  101 

where  rates  for  taxi  service  were  adopted 
after  agreement  with  certificate  holders  of 
area,  all  parties  in  interest  notified  of  or- 
der and  plaintiff  at  no  time  sought  to 
modify  it,  his  claim  of  no  sufficient  notice 
without  merit,  126  C  543 

notice  of  breach  of  warranty  in  sale  of  food, 
127  C  224 

when  proper  notice  a  question  of  fact  and 
when  one  of  law,   127  C  226 

decree  of  Probate  Court  after  statutory  no- 
tice and  upon  hearing  it  not  ex  parte  with- 
in statute  permitting  it  to  modify  or  re- 
voke ex  parte  decree  before  appeal,  even 
as  regards  party  who  had  no  actual  notice, 
129  C  309 

notice  of  hearing  on  probate  of  will  to  all 
parties  "known  to  be  interested  in  the  es- 
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tate"  means  known  to  Probate  Court,   129 
C  309 
-where  notice  was  given  to  cousins  of  half 


blood,  the  only  persons  known  to  court  to 
be  interested  in  estate,  it  complied  with 
statute  though  executor  had  been  informed 
that  there  were  cousins  of  full  blood,  129  C 
309 

where  all  statutory  requirements  as  to  notice 
are  complied  with,  right  of  person  to  ap- 
peal from  decree  admitting  will  to  probate 
and  to  hearing  de  novo  is  sufficient  to  con- 
stitute due  process  of  law,  even  though  he 
has  no  actual  notice,  129  C  309 

giving  of  notice  required  by  law  is  a  legal 
notice  to  all  persons  interested  in  estate, 
whether  they  have  actual  knowledge  of 
proceedings  or  not,  129  C  314 

knowledge  may  be  inferred  from  circum- 
stances, 129  C  471 

notice  of  hearing  on  administering  poor  debt- 
or's oath  February  20th  served  on  plain- 
tiff's attorneys  the  15th  and  on  plaintiff 
the  17th  did  not  comply  with  statute  re- 
quiring notice  to  be  served  at  least  four 
days  inclusive  before  hearing  on  adverse 
party  if  inhabitant  of  state,  otherwise  his 
attorney,  129  C  546 

fundamental  in  proper  judicial  administra- 
tion that  no  matter  shall  be  decided  unless 
parties  have  fair  notice  to  sufficiently  pre- 
pare issue,  129  C  591 

objection  that  letter  de  custom  was  not 
brought  home  to  plaintiffs  did  not  justify 
ruling  out  letter ;  knowledge  or  notice  of 
it  might  be  shown  by  other  witnesses,  129 
C615 

duty  to  take  steps  seasonably  to  avert  danger 
is  predicated  upon  knowledge  of  the  danger 
or  equivalent;  so  is  duty  to  warn,  129  C 
647 

whether  director  of  corporation  fulfilled  duty 
because  he  disclosed  sufficient  facts  to  put 
stockholders  on  notice  and  inquiry,  quaere, 
129  C  679 

§  2.  Imputed  or  Constructive  Notice 

in  equity,  whatever  is  sufficient  to  put  party 
on  inquiry  constitutes,  3  C  150,  5  C  447, 
7  C  333,  8  C  392,  9  C  290,  31  C  84 

is  notice  of  all  facts  such  inquiry  would 

have  disclosed,  8  C  392 

what  presumptive  notice  is  imputed  by  law 
to  purchaser,  5  C  447 

bare  possession  of  land  is  no  notice  to  pur- 
chaser of  claim  of  title,   10  C  381 

culpable  negligence  in  not  ascertaining  fact, 
held  equivalent  to  notice,  33  C  153 

full,  adequate  means  of  knowledge,  held 
equivalent  to  notice,  35  C  342 

officers  of  bank  not  charged  with  knowledge 
that  depositor  is  committing  fraud,  nor 
have  duty  of  inquiry,  simply  because  he  is 
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drawing  upon  trust  account  checks  payable 
to  himself,  48  C  551 
where  record  suggests  mistake,   party  is  put 
on  inquiry  and  charged  with  notice,  56  C 
55 

no  presumption  that  attesting  witness  knows 
contents  of  document,  72  C  377 

wife  presumed  to  have  knowledge  of  and  to 
be  bound  by  all  stipulations  of  agreement 
entered  into  by  husband  under  which  deed 
was  given  to  her,  72  C  719 

one  who  deposits  check  has  imputed  notice 
of  its  payment,  74  C  546 

where  there  is  a  moral  duty  to  inquire,  or  it 
is  negligent  not  to  do  so,  knowledge  is  im- 
puted, 74  C  550,  79  C  210 

under  claim  of  prescription,  imputing  knowl- 
edge of  sewer  to  landowner,  81  C  137 

one  cannot  claim  failure  of  actual  knowledge 
if  he  entrusted  entire  management  to  an- 
other, 82  C  8,  623 

directors  of  a  bank,  who  place  whole  man- 
agement in  hands  of  cashier,  are  liable  even 
if  they  do  not  have  actual  knowledge  or 
notice  of  misappropriation,  82  C  8 

cashier's    knowledge   of   a   transaction   is 

knowledge  of  the  bank,  82  C  8 

drawer  and  bank  discounting  draft  being  in 
the  same  town  show  opportunity  of  bank  to 
have  knowledge  and  notice  of  the  facts, 
82  C  24 

where  parties  do  business  in  same  place,  they 
have  knowledge  and  notice  of  a  common 
custom,  82  C  116 

negligent  ignorance  equals  actual  knowledge, 

82  C  199 

one  dealing  with  a  municipal  committee  is 
bound  to  know  its  limits,  83  C  41 

purchaser,  with  knowledge  of  negotiations 
of  sale  to  another,  has  same  defense  against 
these  others  as  his  grantor,  83  C  120,  87  C 
91 

what  one  in  exercise  of  ordinary  care  should 
have  observed  is  imputed  to  him  as  known, 

83  C  581 

if  purchaser  learns  of  an  unrecorded  agree- 
ment, he  is  put  on  notice  of  equitable  rights 
in  the  property,  83  C  581 

guilty  knowledge  is  proved  as  an  inference 
from  other  facts,  84  C  411 

the  fact  that  it  was  customary  to  do  a  negli- 
gent act  imports  knowledge  to  the  master, 
85  C  467 

one  refraining  from  recording  a  mortgage  is 
charged  with  knowledge  of  the  effect  on 
an  innocent  third  party,  85  C  694 

full   and  adequate  means   of  knowledge   open 

to  a  person  is  equivalent  to  knowledge,  86 

C   111 
one  dealing  with  a  school  board  is  bound  to 

know  its  charter  and  legislative  limitations, 

88  C  322 


Notice  and  Knowledge  §  3 


where  securities  appear  on  their  face  to  be- 
long to  a  trust  estate,  one  who  receives 
them  is  charged  with  that  knowledge,  89  C 
226 

one  is  presumed  to  have  constructive  notice 
of  a  tax  and  validity  of  the  lien,  90  C 
312 

knowledge,  sufficient  to  excite  suspicion  so 
that  by  the  exercise  of  ordinary  care  one 
could  have  ascertained  facts,  is  imputed 
notice,  91  C  483 

knowledge  of  a  custom  can  be  attributed  to 
one  engaged  in  a  trade,  93  C  615 

fact  that  one  is  insured  does  not  import 
knowledge  of  circumstances  from  which 
loss  might  be  expected,  95  C  231 

full  and  adequate  means  of  knowledge  equiv- 
alent to  knowledge,  98  C  301,  101  C  73, 
108  C  511 

a  depositor  is  bound  with  knowledge  of  such 
facts  as  a  reasonable  examination  of  his 
bank  statements  and  vouchers  would  dis- 
close, 99  C  495 

but   one   bank   cannot   take   advantage   of 

facts  which  examination  of  statements  and 
vouchers  from  another  would  disclose,  99 
C  495 

in  equity  purchaser  of  real  estate  takes  sub- 
ject to  all  claims  of  which  he  had  actual 
or  constructive  notice  or  of  which  he  was 
reasonably  put  upon  inquiry,  104  C  285 

fraternal  benefit  society  charged  with  knowl- 
edge of  contents  of  own  records,  104  C 
539 

and    with    knowledge    of   officers    gained 

within  scope  of  duty,  104  C  539 

charter  right  of  water  company  to  condemn 
farm  ascertainable  from  special  laws  by 
purchaser,  104  C  650 

one  dealing  with  private  banker  bound  with 
knowledge  of  statute  determining  priority 
of  payments  in  case  of  insolvency,  114  C 
661 

where  person  of  maturity  who  can  read  and 
write  accepts  contract,  notice  of  contents 
imputed  to  him  if  he  negligently  fails  to 
read  it,  118  C  554 

except    if   there   is   fraud   or   artifice,    or 

mistake  not  due  to  negligence,  or  if  noth- 
ing is  done  to  mislead  him  or  put  him  off 
guard,  118  C  554 
-where    verdict    imported   agent    knew    of 


prior  burglary  invalidating  policy,  court 
correct  in  leaving  to  jury  whether  plaintiff 
was  chargeable  with  such  want  of  diligence 
in  failing  to  read  policy  as  to  charge  him 
with  knowledge,  118  C  554 

what  a  man  ought  to  know  he  is  conclusively 
deemed  to  know,   118  C  666 

imputed  to  landlord  of  condition  which  rea- 
sonable supervision  would  have  disclosed, 
118  C  C81 


where  notice  of  infirmity  in  instrument  is 
imputed  to  holder  so  that  he  will  not  be 
holder  in  due  course,   119  C  368 

full  and  adequate  means  of  knowledge  ordi- 
narily are  in  law  equivalent  to  knowledge, 
120  C  75 

notice  given  not  long  enough  before  hearing 
to  comply  with  statute  could  not  be  con- 
structive notice,  123  C  476 

testimony  of  witness  that  he  told  foreman 
day  before  accident  that  stone  which  fell 
on  plaintiff's  foot  should  be  removed,  ad- 
missible as  imputing  notice  to  defendant, 
125  C  258 

plaintiffs  could  not  avail  themselves  of  igno- 
rance of  law  which  was  matter  of  public 
record ;  they  are  charged  with  knowledge 
of  it  and  time  it  went  into  effect,  129  C 
273 

§  3.  Necessity  of  Notice 

action  of  written  promise ;  distinction  where 
it  is  duty  of  defendant  to  give  notice  or 
the  plaintiff  to  make  demand,  K  112 

none  required  by  promisee  if  promise  is  ab- 
solute, K  188 

promisor  bound  to  apply  for  inforrrfation, 

K  189 
-if  denied,  to  be  pleaded  specially,  K  189 


duty  of  plaintiff  to  give,  if  fact  affecting 
rights  of  parties  is  peculiarly  within  his 
knowledge,  2  R  348,  14  C  486,  18  C  521 

insolvent  is  not  entitled  to  notice  of  claim 
before  bill  in  equity,  when,  5  D  426 

assignee  obtaining  judgment  in  assignor's 
name,  is  entitled  to  notice  of  debtor's  in- 
solvency, 2  C  508 

to  adverse  party  of  re-entry  of  case  reversed 
for  error,  held  not  required,  4  C  563 

notice  of  an  assignment  is  required  to  perfect 
it,  10  C  444 

applicant  for  private  legislative  act,  not 
bound  to  give,  when,  10  C  538 

General  Assembly  may  dispense  with  notice 
to  adverse  party  to  pending  petition,  12  C 
191 

right  of  party  in  court,  is  not  taken  away 
without  notice,   16  C  46 

not  required  if  obligation  is  dependent  on  act 
of  plaintiff  to  stranger,  or  of  stranger  to 
plaintiff,  16  C  555 

party  is  not  bound  bv  a  judicial  sentence 
without  notice,  17  C  317,  18  C  10 

but  partv   may  waive   such   notice,   17  C 

317 

possessor  of  land  is  not  bound  to  disclose 
grounds  of  his  title ;  either  to  official  or  to 
an  intruder,  22  C  124 

necessity  of  notice,  actual  or  constructive,  be- 
fore party  can  be  divested  of  rights  by  ju- 
dicial proceedings,  67  C  1 

four-month  limitation  within  which  to  serve 
notice  of  injury  does  not  apply  to  injury 
to  relative  rights  of  husband,  82  C  511 
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§  3  Notice  and  Knowledge 

grantee  of  equity  of  redemption  must  have 
knowledge  that  he  assumes  outstanding 
mortgage  to  hold  him  on  it,  89  C  66 

all  parties  whose  rights  are  involved  must 
be  notified  of  court's  proceedings,  91  C 
501 

where  contract  to  run  a  farm  required  in- 
capacitated cows  to  be  replaced,  notice  of 
incapacity  not  required  unless  contract 
calls  for  it,  93  C  203 

lessor  bound  to  give  reasonable  notice  de  his 
intention  to  claim  forfeiture,  after  uncer- 
tain extension  for  payment  of  rent,  98  C 
778 

excavator  of  soil  bound  to  give  notice  to  ad- 
joining landowner,  when,  99  C  40 

where  lessor  has  sold  property  and  lessee 
claims  right  to  purchase  under  option  in 
renewed  lease,  sufficiency  of  notice  to 
charge  purchaser  is  relevant,  111  C  700 

giving  written  notice  of  any  increase  in 
valuation  of  personal  property  over  list 
filed  by  taxpayer  or  list  of  previous  year 


is    for    protection    of    individual    taxpayer, 
122  C  219 
-failure  to  give  such  notice  would  not  in- 


validate list  as  whole,  122  C  219 

knowledge  of  defendant,  actual  or.  construc- 
tive, that  broken  roots  of  extracted  tooth 
remained  in  plaintiff's  jaw,  prerequisite  to 
liability  of  defendant  for  failure  to  inform 
plaintiff  of  fact,   126  C  608 

finding      that      defendant      should      have 

known  he  left  broken  roots  in  jaw,  unsup- 
ported by  expert  testimony,  could  not 
stand,   126  C  609 

written  notice  of  injury  to  public  utility,  pro- 
vided by  1935  statute  (since  repealed),  be- 
ing for  benefit  of  defendant  is  protection 
upon  which  it  may  insist  but  one  which  it 
may  waive,   128  C  132 

jury  could  find  defendant  never  had  in- 
tention of  claiming  lack  of  notice  until 
case  came  into  hands  of  attorney,  128  C 
133 


NOTICE  TO  QUIT 

See  Landlord  and  Tenant  §  24 

NOVATION 
See  Contracts  §  26 


NUISANCE 

§    I.  In  General 

2.  What  Constitutes  ;  Particular  Cases 

3.  Who  Liable 

4.  Who  Entitled  to  Relief;  Remedies 

5.  Actions  ;  Defenses 

See  also  Injunction  §  4;  Municipal  Corporations  §  10 


§  1.  In  General 

action  lies  for  the  continuance  as  well  as 
the  erection  of  a  nuisance,  15  C  225 

no  distinction  whether  caused  by  con- 
dition of  real  or  personal  estate,  or  by 
animate   or   inanimate   property,    15   C   225 

long  continuance  of  private  nuisance  is  evi- 
dence of  a  right,  but  does  not  per  se  con- 
fer a  right,  27  C  632 

act  de  peach  yellows  upheld;  apprehension  of 
danger  as  justifying  act;  destruction  of 
trees;  trial  of  issue  as  to  existence  of  dis- 
ease, 69  C  124 

whether  city  can  by  ordinance  declare  to  be 
nuisance  that  which  is  not  in  fact  nuisance, 
quaere,  69  C  371 

right  to  commit  nuisance  cannot  be  acquired 
by  prescription,  69  C  668,  72  C  531,  83  C 
417 
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a  nuisance  can  be  charged  in  terms  of  an 
ordinance,  88  C  715 

doctrine  of  "turntable"  and  "attractive  nui- 
sance" cases  not  adopted  in  Connecticut. 
89  C  286 

a  public  picnic  ground  near  a  public  water- 
shed is  entitled  to  compensation  if  en- 
joined, 90  C   171 

public  authorities  cannot,  by  mere  declara- 
tion, make  something  a  nuisance  which  is 
not  one,  94  C  435 

shade  trees  in  a  street  are  not,  94  C  435 

doctrine  of  attractive  nuisance  has  not  been 
adopted  in  this  State,  97  C  99,  99  C  671 

preventing  use  of  private  land  in  reservoir 
watershed  which  would  be  a  nuisance  as 
taking  of  land,  100  C  459 

order  of  health  officer  forbidding  use  of 

manure  on  land,  100  C  459 


government  can  declare  business  not  nuisance 
per  se  to  be  in  fact  and  law  a  nuisance  in 
certain  circumstances  and  localities,  110  C 
92 

requirement  of  request  for  abatement  of  nui- 
sance not  applicable  to  public  nuisance,  113 
C  593 

charter  right  of  town  to  construct  sewer  and 
build  overflow  sewer  within  limits  of  high- 
way would  prevail  over  right  of  owner  of 
ice  pond  to  abate  pollution,  114  C  496 

presumption  that  nuisance  is  temporary  rath- 
er than  permanent,  is  one  of  fact,  114  C 
509 

business  may  be  regulated  although  not  a 
nuisance  per  se,  116  C  466 

regulation  of  livery  stables  as  analogous 

to  junk  yards,  116  C  466 

defendant  drove  into  rope  stretched  across 
highway  and  held  by  plaintiff,  injuring 
him;  rope  conceded  to  be  nuisance;  court 
charged  plaintiff  could  recover  only  if  de- 
fendant's fault  so  extreme  as  to  amount  to 
indifference  to  consequences ;   held 

that   the   nuisance   was   caused   by  negli- 
gence, 117  C  359 
-that  court  erred  in  not  presenting  ques- 


tion whether  defendant  saw  or  should  have 
seen  danger  and  in  absolving  her  from 
duty  to  use  reasonable  care,  117  C  359 

traveler  on  highway  entitled  to  assume  that 
it  is  not  obstructed  by  dangerous  nuisance, 
117  C  366 

one  unlawfully  putting  obstruction  on  high- 
way in  nature  of  nuisance  deemed  to  have 
assumed  risk  incident  to  his  conduct,  (dis.) 
117  C  369 

driver    on     highway    owes     no    duty     to 

avoid  injury  to  one  responsible  for  ob- 
struction until  he  becomes  aware  of  it  or 
knows  its  presence  is  reasonably  to  be  ex- 
pected, (dis.)  117  C  369 

liability  of  landowner  to  invitee  of  tenant, 
where  it  exists,  belongs  in  field  of  negli- 
gence and  not  of  nuisance,   125  C  516 

definition  of  public  and  private  nuisance,  128 
C  112 

nuisance  not  originating  in  negligence  is 
sometimes  characterized  as  an  "absolute 
nuisance,"  129  C  360 

only  practical   distinction  between  such  a 

nuisance  and  one  having  origin  in  negli- 
gence is  that  contributory  negligence  is  no 
defense  to  former  but  may  be  to  latter,  129 
C  360 

§  2.  What  Constitutes;  Particular  Cases 

obstructing   highway   is   not   punishable   as   a 

common-law   nuisance,  6   C   416,   7   C   431, 

11   C  541 
whether    acts    on    highway    constitute,    is    a 

question  of  fact,  14  C  311 
test  is  whether  highway  is  rendered  less 

commodious,   14  C  311 
[Conn  Dig] — 97 


Nuisance  §  2 

erecting   wall   in   highway  held  not  per 

se  a  nuisance,  14  C  311 
obstruction  of  navigable  waters  held  a  public 

nuisance,  17  C  372 
carriage  making  or  a  blacksmith  shop  is  not 

nuisance  per  se,  21   C  213 
may    become    so    by    position    and    use, 

though  conducted  with  due  care  on  build- 
er's land,  21  C  213 
some    trades    harmless    in    country    may    be 

nuisances  in  city,  21  C  219 
setting  spring  gun  so  as  to  endanger  passers 

on  highway,  held  a  nuisance,  31  C  479 
^bleating  of  calves  and  smells  from  slaughter- 
house are  nuisances,   33   C   118 
any   erection   which   renders   a   highway  less 

commodious  is  a  nuisance  at  common  law, 

35  C  314 
statute    de    nuisance   defines    rather    than 

mitigates    the    common-law    offense,    35    C 

317 
whether  a  manufactory  is  a  nuisance  held  a 

question  of  fact,  39  C  426 
object    in   highway    calculated    to   frighten   a 

gentle  horse  may  constitute,  42  C  295 
steam  whistle  may  be  so  used  as  to  become 

a  nuisance,  42  C  399 
act   lawful    in   itself   may   be   done   so   as   to 

create  a  nuisance,   45   C   550 
showcase  obstructing  windows  of  rival  store, 

held    not    within    statute    against    malicious 

erection,  48  C  387 
predominance    of    malicious    motive    es- 
sential to  issuance  of  injunction,  48  C  387 
a  horse  at  large  on  highway  contrary  to  law 

is  a  nuisance,  49  C  113 
ground   of   owner's   liability   for    injuries 

done  by  such  horse,  is  negligence,  49  C  113 
-defendant    liable    without    showing    that 


horse  was  vicious,  49  C   113 
the  right  to  lateral  support  is  an  incident  of 

the  ownership  of  land,  52  C   190 
its   violation   will   be   ordinarily   enjoined 

as  a  nuisance,  52  C  190 

one's  use  of  property  must  be  reasonable  in 
view  of  the  rights  of  others,  55  C  31 

even  though  use  be  lawful  and  reasonable 

per  se,  55  C  31 

in  determining  rights  of  others  the  loca- 


tion and  surroundings  should  be  considered, 
55  C  31 

it  is  no  excuse  for  maintaining  a  manufac- 
turing nuisance  that  it  is  in  a  manufactur- 
ing locality,  55  C  31 

or   that   dwellings   near   by   are   occupied 

by  mechanics,  55  C  31 

grade  crossing  is  a  nuisance ;  authority  to 
maintain  it  is  revocable  at  any  time,  65  C 
431 

fence  on  leased  premises  dangerous  to  passers- 
by;  duty  of  lessee;  effect  of  agreement 
with  billboard  company  to  keep  in  repair, 
69  C  93 
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§  2  Nuisance 

nuisance  defined,  69  C  678,  71  C  644 

public  nuisance,  69  C  678 

unreasonable   use   of   one's   own   property   as 

nuisance ;    evidence   of   effect    on   health   of 

family    of    smoke,    noise,    and   vibration   of 

factory,  71  C  640 
■ unreasonable  operation  of  street  railway, 

84  C  450 
-operation  of  machine  beside  highway,  72 


C  675 
-barn  in  city;   offensive  odors   and  noise, 


71  C  405 
obstruction  by  unreasonable  delay  in  moving 

building  through  street,  73   C   125 
reasonable  obstructions   permitted,   73   C   199, 

75  C  349,  76  C  311,  89  C  343 

building  jutting  over  another's  land  as,  75 
C  662 

noise  of  street  railway,  76  C  183 

cross-over   switch   at   unauthorized  point, 

76  C  174 

purpose    of     statute     requiring     license     for 

handling  explosives,   77   C   121 
pool  selling  not  nuisance  per  se,  80  C  322 

finding  that  a  fence  was  a  nuisance  not  dis- 
turbed on  appeal,  82  C  289 

obstruction  on  private  right  of  way,  84  C 
436 

dead  limb  over  a  highway  may  be  a  public 
nuisance,  85  C  128 

acts  done  within  limits  of  a  highway  may  be 
a  nuisance  or  a  trespass,  85  C  401 

an  old  open  sewer  may  be  a  nuisance,  88  C 
565 

public  picnic  ground  and  resort  not  common- 
law  nuisance,  90  C  171,  175 

nuisance  as  question  of  law  and  fact ;  test  of 
its  existence;  fireworks  used  in  Fourth  of 
July  celebration  and  liability  of  city,  91  C 
79,  88 

though  explosives  of  many  kinds  may  be  in- 
trinsically dangerous,  their  proper  use  is  not 
necessarily  so,  91  C  79 

a  cornice  over  a  highway  is  not  a  nuisance 
per  se,  93  C  604 

a  private  garage  not  a  nuisance  at  common 
law,  94  C  631 

act  of  1919  authorizing  flooding  of  a  highway 
by  a  dam,  makes  it  not  a  common  nuisance, 
95  C  88 

dynamite  as  dangerous  nuisance ;  liability  of 
one  who  uses  it,  98  C  52 

contributory   negligence   of  injured   party 

no  defense  but  wanton  and  reckless  conduct 
may  be,  98  C  52 

roller  chute  in  amusement  park  is  not  in- 
herently dangerous,  98  C  63 

maintaining  on  land  abutting  street  a  menace 
dangerous  to  public  travel  is  a  nuisance,  98 
C  241 

platform  extending  into  highway  is  prima  facie 
a  nuisance,  98  C  522 
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but  question  is  one  of  fact  for  jury  upon 

all  the  evidence,  98  C  522 

liability     for     leaving     inherently     dangerous 
thing  exposed  in  public  place,  105  C   1 

extends    to    natural    and    probable    con- 
sequences,  105   C   1 
-not  too  remote,  if  in  usual  experience  of 


mankind  danger  should  have  been  appre- 
hended, 105  C  1 

— boy  firing  toy  pistol  down  open  pipe  of 
gasoline  tank,  105  C  1 

— facts   do   not   involve   doctrine  of  attrac- 


tive nuisance,   105  C  10 

tree  standing  near  highway  so  that  automo- 
bile struck  it  as  a  nuisance,  106  C  61 

appreciable  or  material,  that  is,  substantial 
pollution  of  stream  is  a  nuisance ;  not  ex- 
cused by  reasonableness  or  necessity,  106 
C  167 

obstruction  of  right  of  way  as  a  nuisance,  106 
C  466 

business  building  erected  where  forbidden  by 
zoning  law  as  nuisance,  106  C  475 

use  of  building  constituting  nuisance,  110  C 
138 

dangerous  condition  on  land  abutting  high- 
way as  nuisance,   110  C  181 

maintenance  of  diving  board  above  shallow 
water  so  opaque  that  user  could  not  detect 
shallowness ;  jury  justified  in  finding  nui- 
sance and  defense  of  governmental  immu- 
nity not  available,   113   C  386 

nuisance  defined ;  when  question  of  law  and 
when  one  of  fact,  113  C  389 

nuisance  involves  as  an  essential  element  nat- 
ural tendency  to  create  danger  or  inflict 
injury,  114  C  2o2 

unregistered  automobile  in  highway  is  not 
nuisance  but  operator  is  trespasser  against 
owner  of  fee,  114  C  262 

not  by  that  fact  liable  for  any  injury  he 

may  do,  114  C  262 

a  nuisance  exists  if  natural  tendency  of  situ- 
ation is  to  create  danger  and  inflict  injury 
upon  persons  or  property,   115   C  107 

jury  might  reasonably  have  found  that  stakes 
set  up  by  city  exposed  plaintiff  to  danger 
and  were  nuisance,   115  C  107 

motor  vehicle  junk  business  or  junk  yard  held 
admissible  subject  for  regulation  within  po- 
lice power,  116  C  458 

may   be    nuisance   depending   on   location 

and  use,  116  C  458 

condition    offensive    to    sight    or    hearing 

may  be  as  much  a  menace  to  public  welfare 
as  one  which  offends  sense  of  smell,  116  C 
466 

a  nuisance  may  be  merely  a  right  thing  in  the 
wrong  place,   116  C  466 

what  constitutes  nuisance  in  one  locality  may 
not  in  another;  one  living  in  industrial  zone 
must  expect  noise  and  dirt  incident  to 
neighborhood,  117  C  241 

[Conn  Dig] 


does  not,  however,  assume  burden  of  in- 
convenience and  damage  caused  by  unrea- 
sonable operation  of  industrial  concern,  117 
C  241 

duty  of  every  person  to  make  reasonable 

use   of   his   property ;    if   unreasonable,   law 
holds  him  responsible,  117  C  245 

operation  of  defendant's  concrete  manufactur- 
ing plant  held  imposed  burden  on  plaintiff 
above  that  necessarily  assumed  by  one  living 
in  industrial  district,  117  C  241 

finding    that    defendant    subsequently    re- 
duced   objectionable   features    supports   this 
conclusion,   117  C  245 
-for  measure  of  damages  in  such  case,  see 


Damages 

tenant  fell  on  common  stairway  due  to  slip- 
ping of  mat  on  tread,  118  C  681 

condition  not  so  permanent  or  continuing 

or  so  inherently  dangerous  as  to  be  an  "ab- 
solute" nuisance,  118  C  681 
-as    to   nuisance   grounded   on   negligence, 


landlord   liable  for  its   continuance,   though 
he  did  not  own  building  at  time  it  was  cre- 
ated, 118  C  681 
-no    actual    notice    necessary ;    knowledge 


imputed  to  landlord  of  conditions  which 
would  be  discovered  by  reasonable  inspec- 
tion, 118  C  681 

city  caused  areaway  to  be  constructed  on  pass- 
way  in  which  it  did  not  own  fee,  left  it 
open  and  unguarded  for  two  days  and 
plaintiff  fell  in,  119  C  14 

on  subordinate  facts  held  conclusion  that 

there  was  no  nuisance  unjustified,  119  C  14 
-and  situation  not  within  exception  to  li- 


ability of  municipality  for  injury  due  to 
nuisance  for  existence  of  whick  it  is  not  re- 
sponsible, 119  C  14 

— not  "absolute"  nuisance,  (dis.)   119  C  20 
-construction     in     passway     not     an     act 


wrongful  in  nature  or  intent,   (dis.)    119  C 
20 
-condition  as  normally  maintained  not  nui- 


sance,  (dis.)   119  C  20 
-and   time  too   short  for   negligent   act   in 


leaving  area  open  to  ripen  into  nuisance  as 
matter  of  law,   (dis.)   119  C  21 

if  conditions  necessary  to  create  nuisance  are 
present,  it  might  arise  as  well  out  of  subse- 
quent negligent  omission  as  out  of  manner 
in  which  situation  originally  created,  119  C 
17 

nuisance  may  exist  though  it  has  its  origin  in 
negligent  omission  to  take  steps  to  guard 
against  danger,  119  C  18 

where  city  has  used  reasonable  care  in  con- 
struction of  sidewalk  and  it  thereafter  be- 
comes dangerous  by  reason  of  natural 
causes  against  which  there  is  no  safeguard, 
city  not  liable  on  ground  of  nuisance,  120  C 
499 


Nuisance  §  2 

sidewalk   not   so   constructed   that,   apart 

from  natural  causes,  serious  injury  from 
its  use  was  so  probable  as  to  render  it 
nuisance  as  matter  of  law,   120  C  499 

if  natural  tendency  of  act  is  to  create  danger 
and  inflict  injury,  it  may  be  found  a  nui- 
sance as  matter  of  fact,  120  C  502 

if  act  in  its  inherent  nature  is  so  hazardous  as 
to  make- danger  extreme  and  serious  injury 
so  probable  as  to  be  almost  a  certainty,  it 
should  be  held  nuisance  as  matter  of  law, 

120  C  502 

injunction  to  restrain  leakage  of  oil  from 
defendant's  premises  into  plaintiff's  base- 
ment refrigerator  rooms,  121  C  579  and  see 
Adjoining  Landowners 

ordinarily  landlord  not  liable  for  nuisance 
created  on  premises  where  it  did  not  exist 
when  they  were  leased  or  was  not  a  result 
reasonably  to  be  anticipated,  121  C  579 

if  pollution  of  subterranean  water  constitutes 
nuisance  it  is  immaterial  whether  or  not 
person  responsible  has  exercised  reason- 
able care,  121  C  588 

nuisance  may  grow  out  of  negligence,  but 

it  may  exist  where  use  is  not  negligent  but 
nevertheless  results  in  damage  to  neighbor, 

121  C  589 

nuisance  arises  from  creation  or  maintenanc2 
of  condition  having  natural  tendency  to 
cause  danger  and  inflict  injury,  122  C  321 

operation  of  fire  truck  upon  public  highway 
not  nuisance  per  se,  122  C  326 

allegations  de  momentary  act  of  negli- 
gence while  so  doing  amount  to  no  more 
than  allegations  of  negligence,  122  C  326 

may  have  its  origin  in  negligence,  122  C  426 

there  must  have  arisen  condition  the  nat- 
ural tendency  of  which  is  to  create  danger 
and  inflict  injury,  122  C  428 

must  be  more  than  act  or  failure  to  act 

on  part  of  defendant  and  danger  must  be 
continuing  one,  122  C  428 
-negligence  of  city's  employees  in  placing 


balance  beam  on  slippery  floor  of  school 
room,  122  C  426 

if  natural  tendency  of  act  complained  of  was 
to  create  danger  and  inflict  injury  upon  per- 
son or  property  it  might  properly  be  found 
nuisance  as  matter  of  fact,  123  C  111 

finding  that  incineration  plant  of  modern  de- 
sign properly  constructed  and  operated  will 
not  create  nuisance,  supported  by  evidence, 
123  C  266 

when  possession  of  explosives  is  nuisance,  and 
what  defense  available  in  action  for  inju- 
ries, 124  C  366 

whether  act  be  negligence  or  nuisance  it  must 
be  substantial  factor  in  causing  damage  to 
form  basis  of  recovery,  125  C  76 

if   caused   directly   or   exclusively   by   act 

of  God  it  could  not  be  due  to  negligence  or 
nuisance,  125  C  76 
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condition  of  city  street  held  not  a  nuisance, 
125  C  123 

when  operation  constitutes  nuisance;  defec- 
tive operation  of  brakes  did  not  constitute, 

125  C  362 

resume  of  cases  of  nuisance  in  operation  of 
automobile,  125  C  364 

junk  yard,  while  not  nuisance  per  se,  may  be- 
come such,  125  C  478 

regulation  within  police  power,  125  C  478 

private  nuisance  exists  only  where  one  is  in- 
jured in  relation  to  right  which  he  enjoys 
bv  reason  of  his  ownership  of  an  interest  in 
land.  125  C  525 

interference  with  water  rights,  126  C  19S  and 
see  Waters 

if  one  undertakes  to  perform  act  and  does  so 
negligently  or  so  as  to  create  nuisance  and 
another  is  injured  it  makes  no  difference  if 
act  was  done  under  contract  or  gratuitously, 

126  C  445 

where  \Y  was  charged  with  negligence  and 
nuisance  for  loading  girders  on  K's  truck 
so  they  projected,  charge  that  \Y  would  not 
be  liable  for  nuisance  if  his  act  in  loading 
was  voluntary  rather  than  as  result  of  con- 
tract, erroneous.  126  C  445 

circumstances  afforded  no  basis  to  hold  that 
presence  of  unguarded  feed  wire  under  rail- 
road bridge  had  natural  tendency  to  create 
danger  or  inflict  injury,  126  C  468 

whether  or  not  condition  in  public  park  con- 
stitutes nuisance  does  not  depend  merely  up- 
on inherent  nature  of  condition  but  involves 
consideration  of  all  relevant  facts.  126  C  510 

where  park  had  not  been  used  for  sliding  and 
skiing  and  city  had  no  reason  to  anticipate 
it  would  be  so  used,  finding  that  its  condi- 
tion not  dangerous  to  persons  in  lawful  use 
to  which  park  was  devoted  and  not  nui- 
sance, sustained,  126  C  510 

in  absence  of  statute  requiring  lines  designat- 
ing crosswalk  be  painted  and  maintained 
full  width  of  street  or  of  evidence  indicating 
their  absence  in  center  to  be  source  of  dan- 
ger, no  basis  for  finding  of  nuisance,  126  C 
525 

maintenance  by  city  of  steady  yellow  light  in 
traffic  lights  at  intersections,  mechanism  of 
which  was  out  of  repair,  not  nuisance,  126 
C   525 

coasting  on  public  street  is  not  nuisance  per 
se  and  designation  of  places  for  coasting 
by  municipality  does  not  as  matter  of  law 
amount  to  licensing  a  public  nuisance,  127 
C  38 

whether  action  of  city  in  plowing  street,  sand- 
ing it.  preparing  and  guarding  it  for  use  of 
coasters  constituted  nuisance  as  matter  of 
fact,  to  be  determined  by  court,  127  C  38 

under  circumstances,  assembled  tire  and  rim. 
explosion  of  which  injured  plaintiff,  could 
not  constitute  public  or  private  nuisance  and 
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court  correctly  treated  case  as  one  involv- 
ing negligence  only,  128  C  110 

nuisance  to  be  basis  of  recovery  must  have 
proximately  caused  injuries;  and  injury 
must  be  one  which  claimed  nuisance  has 
natural  tendency  to  produce,  128  C  231 

town  not  liable  for  nuisance  where  interroga- 
tory established  that  installation  of  traffic 
light  did  not  create  one,  and  injuries  were 
caused  by  unusual  combination  of  circum- 
stances, and  conditions  previously  existing 
were  not  such  as  to  have  natural  tendency 
to  produce  them,   128  C  231 

verdict  for  defendant  who  voluntarily  assisted 
in  loading  truck  with  projecting  girders, 
knowing  it  was  to  be  operated  in  highway, 
sustained,   128  C  281 

no   absolute   nuisance   as    matter   of   law 

based  on  physical  facts,  128  C  281 

wire  netting  placed  over  new  grass  sown  in 
strip  of  lawn  between  sidewalk  and  curb 
not  nuisance  per  se  or  nuisance  in  fact,  129 
C  151 

jury  could  find  that  mechanical  street  sweeper 
dark  in  appearance,  with  but  one  light  visi- 
ible  and  being  operated  southerly  in  easter- 
ly lane  of  street,  was  nuisance  in  fact,  129 
C  355 

element  of  continuance  of  danger  nec- 
essary to  establish  nuisance  was  not  lacking, 
129  C  356 

to  constitute  nuisance  in  use  of  land,  it  must 
appear  not  only  that  certain  condition  by  its 
very  nature  is  likely  to  cause  injury  but  also 
that  the  use  is  unreasonable  or  unlawful, 
129  C  506 

where   plaintiff   injured   by   depression    in 

sidewalk    made    to    provide    driveway    ap- 
proach,  condition   was   not   only  source  of 
danger   to   pedestrians   but    it   unreasonably 
exposed  them  to  that  danger.  129  C  506 
-fact  that  no  other  claim  against  city  had 


been  made  because  of  this  or  similar  de- 
pression fell  short  of  establishing  that  other 
persons  had  not  fallen  or  of  invalidating 
conclusion  of  nuisance,  129  C  506 
nuisance  per  se  exists  where  there  is  a  con- 
dition which  is  nuisance  in  any  locality  and 
in  any  circumstances :  such  nuisance  as  re- 
gards use  of  land  seldom,  if  ever,  occurs, 
129  C  508 

state  highway  employees  injured  by  shock 
from  high  tension  wires  while  trimming 
trees;  no  private  or  public  nuisance  in- 
volved,  129  C  606 

§  3.  Who  Liable 

purchaser  is  not  liable  for  continuance  of 
nuisance  before  notice.  13  C  303.  48  C  220 

no  liability  for  maintaining  culvert  erected 
by  plaintiffs   grantor.  23  C  214 

town  liable  for  building  bridge  setting  back 
water  on  plaintiff's  land,  45  C  550 


Nuisance  §3 


party  liable  for  continuance  of  nuisance  only 
when  continuance  is  intentional,  48  C  220 

entire  cost  of  abatement  of  nuisance  is  not 
necessarily  upon  party  who  acquires  sole 
title  to  land  taken,  54  C  277 

others  responsible  for  nuisance  may  have 

to  share  that  expense,  54  C  277 

duty  of  lessee  with  respect  to  fence  dangerous 
to  passers-by,  69  C  93 

right  and  duty  of  city  as  to  dead  limbs,  85 
C    128 

city  liable  for  nuisance  in  discharge  of  sew- 
age into  a  stream,  88   C   125 

manager  of  a  nonresident  corporation  that 
operates  a  nuisance  liable  under  an  ordi- 
nance;  a  mere  salesman  is  not,  88  C  715 

liability  of  owner  for  injury  due  to  dangerous 
conditions  on  property  abutting  on  high- 
way, 105  C  1 

care  of  highways  is  governmental  duty ;  there- 
fore, town  not  liable  for  failure  to  remove 
public  nuisance  therefrom,   106  C  61 

liability  of  abutter  for  maintaining  nuisance 
on  sidewalk,  108  C  197 

permitting  customer  to  fill  can  at  gasoline 

pump  next  sidewalk  causing  slipper     spot, 
108  C  197 

liability  of  municipality  for  nuisance  on  prop- 
erty adjoining  highway  which  it  has  power 
to  abate,  109  C  100 

catch  basin  in  street  may  constitute  public 
nuisance,  109  C  327 

but   city   not    liable   because   maintenance 

is  governmental  function,   109  C  327 
-but  may  give   rise  to   defect  in   highway 


within  statute,   109  C  527 

he  who  asserts  and  maintains  control  of  prop- 
erty may  be  liable,  though  without  title,  109 
C  662 

party  wall  left  standing  on  line  between 

defendant's  land  and  street,  109  C  662 

liability  for  nuisance  cannot  be  avoided  on 
ground  of  governmental  immunity ;  limita- 
tions of  doctrine,   113   C   386 

owner  of  land  liable  for  obstruction  to  stream 
by  predecessors  after  notice  and  request 
to  remove,  113  C  402 

finding  that  stream  was  obstructed  by  defend- 
ants and  predecessors  in  title  supports  judg- 
ment based  on  acts  of  defendants  alone,  113 
C   402 

plaintiff  slipped  on  ice  on  walk  in  front  of 
building  leased  by  one  defendant  to  the 
other,  caused  by  drippings  from  cornice; 
nonsuit  as  to  both  defendants  held  error,  113 
C  586 

where  owner  leases  premises  on  which  is 
nuisance  he  is  liable  for  resulting  damage; 
tenant  may  be  liable  for  its  maintenance; 
notice  and  request  for  abatement,  113  C  592 

one  who  uses  an  intrinsically  dangerous  means 
to  accomplish  lawful  end  in  such  a  way  as 
will  obviously  expose  others   to   danger   is 


liable  without  regard  to  negligence,   113   C 
674 

— latter    element    usually    presents    question 
of  fact,  113  C  674 
-liability  attaches  to  one  who  employs  an- 


other  to  do   such   work,    113   C   674 
-contributory    negligence    no    defense    but 


wanton,  wilful  or  reckless  conduct  may  be, 

113  C  683 

liability  of  one  who  sells  inherently  dangerous 
instrumentality  to  young  child,  as  powerful 
firecrackers,  114  C  56 

what     constitutes     such     instrumentality, 

114  C  60 

municipal  immunity  does  not  protect  munici- 
pality from  liability  to  riparian  owner  for 
pollution  of  ice  pond  by  sewage,  114  C  496 

municipality  liable  for  acts  which  from  their 
character  naturally  create  a  nuisance,  115 
C  107 

abutting  owner  liable  in  damages  for  injury 
resulting  from  nuisance  created  by  him  in 
highway  which  renders  it  unsafe  for  public 
travel,   116  C  313 

where  several  persons  join  in  creating  single 
nuisance,  they  are  each  equally  answerable 
therefor,  117  C  359 

exception  to  rule  that  employment  of  inde- 
pendent contractor  excuses  contractee  from 
liability  for  former's  negligence,  where  con- 
tract is  for  work  giving  rise  to  nuisance, 
122   C   7 

liability  of  landlord  to  invitee  of  tenant  on 
ground  of  nuisance,  125  C  486 

where  control  of  public  dump  is  in  city  as 
owner  of  property  where  located,  it  must 
protect  nearby  landowners  from  noxious 
smoke  and  gas  by  restricting  setting  of  fires 
and  enforcing  restriction,   126  C  330 

relief    would    be    granted    from    nuisance 

caused  by  smoke  from  material  burned  by 
others  than  city's  agents  of  which  burning 
city  knew  or  should  have  known,  126  C 
335 

one  of  privileges  of  abutting  owner  is  that  of 
setting  out  shade  trees  along  highway,  128 
C  674 

such  trees  not  a  nuisance  unless  they  in- 
terfere with  public  travel  or  their  removal 
is  required  for  uses  of  highway,  128  C  674 
-but    if   they   become   nuisance,    owner    at 


common  law  might  be  liable  for  failure  to 
keep  them  safe,  128  C  674 

intent  of  statutes  was  to  vest  exclusive  control 
in  tree  wardens  of  all  trees  standing  in 
limits  of  highway  or  of  any  parts  of  trees 
extending  within  these  limits  though  trees 
themselves  stand  on  private  grounds,  128  C 
675 

where  it  did  not  appear  whether  trees  in 

question  stood  within  or  without  highway, 
plaintiff  could  not  recover  from  abutting 
owner  for  injuries  resulting  from  fall  from 
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truck  caused  by  overhanging  branches,  128 
C  675 
duty  of  municipality  to  remove  nuisance  on 
highway  created  by  another  is  governmen- 
tal ;  no  action  lies  for  breach ;  bridge  over 
highway  built  by  railroad  company  with  too 
little  clearance,  129  C  560 

§  4.  Who  Entitled  to  Relief;  Remedies 

a  common  nuisance  may  be  abated  by  any- 
body,  14  C  311,  55  C  83 

no  private  remedy  exists  against  public  nui- 
sance, 14  C  565,  17  C  372,  19  C  128,  20  C 
117,   56  C  80 

aliter,     if     plaintiff     sustains     special     or 

peculiar   injury,    1    R  362,   14  C  565,   17  C 
372,  19  C  128,  20  C  117,  56  C  80 

driving  piles  in  navigable  river  is  ground  for 
injunction,   when,  20  C   117 

landlord  liable,  if  continuance  of  nuisance  by 
tenant  was  contemplated  in  lease,  27  C  632 

proceedings  under  statute  de  abatement  of 
nuisance  lie  only  in  favor  of  one  aggrieved, 
39  C  426 

petition  must  aver  that  party  is  aggrieved, 

39  C  426 
-averment  may  be  inserted  by  amendment, 


39  C  426 
one  cannot  recover  for  injury  to  freehold  if 

title  is  in  stranger,  47  C  231 
though    plaintiff   conveyed    title   to   avoid 

attachment,   47   C   231 
if   injurious    to   health,   may   be    removed   by 

health  board,  51  C  81 
board   not   liable   for   error   of   judgment 

while  acting  in  good  faith,  51  C  81 
injunction  will  lie  in  the  name  of  the  town 

against  obstructing  the  highway,  52  C  181, 

56  C  381 
when  owner  of  private  property  may  ap- 
ply for  injunction,  54  C  249 
violation  of  right  to  lateral  support  may  ordi- 
narily be  enjoined  as  nuisance,  52  C  190 
that   plaintiff   of   his    own   accord   elected   to 

dwell  near  nuisance   does   not  preclude  his 

recovery,  55  C  31 
an  obstruction  to  public  travel  is  a  nuisance 

anyone  may  abate,  55  C  83 
obstruction    in   unused    public    way    which    is 

the  only  means  of  reaching  plaintiff's  farm, 

held  not  a  special  injury  to  him,  56  C  80 
— — his  right  to  use  being  only  as  one  of  the 

public,  and  the  injury  to  him  only  as  such, 

56  C  80 
public    injuries    from    public    nuisances    must 

be  redressed  by  public  officers,  56  C  81 
right    of    private    person    to    maintain    action 

against  public  nuisance,  69  C  668,  70  C  254, 

72  C  11.  80  C  186 
right  of  town  to  injunction  against  structure 

in  highway,  70  C  315 
in  action  for  injunction,  finding  that  nuisance 

causes  $500  damage  not  basis  of  judgment 

for  damages;  injunction  requiring  daily  re- 
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moval  of  manure,  etc.,  held  proper,  71   C 

405 
city  can  remove  or  destroy  building  in  public 

highway  which  obstructs   travel,   73  C   125 
remedy  against  building  jutting  over  land,  75 

C  662 
on  breach  of  injunction  against,  remedies  for 

damages  and  for  penalty  of  injunction  are 

alternative,  79  C  670 
who  has   remedy   against  obstruction  of  way 

appurtenant,  80  C  290 
right    of   city    to   abate ;    cannot   abate   drain 

pipe  on  private  land  causing  water  to  flow 

across   sidewalk,  80  C  291 

right  of  abutter  on  highway  as  to  operation 
of  a  street  railway,  85  C  401 

where  individual  seeks  to  restrain  nuisance 
finding  must  show  special  injury,  106  C 
315 

that  plaintiff  owns  land  on  stream  which 

it  uses  to  store  material  which  it  proposes 
to  bring  by  water,  not  enough  as  regards 
obstruction  of  stream,  106  C  326 

business  building  erected  where  forbidden  by 
zoning  law  as  a  nuisance,   106  C  475 

what  constitutes  special  injury  to  nearby 

resident,  106  C  475 

noise    and    disturbance    which    destroyed 


value   of   plaintiff's   property   for   residence, 
106  C  475 
-opportunity    to    seek    relief   from    zoning 


commission  does  not  constitute  adequate 
remedy  at  law,  106  C  483 

right  of  individual,  specially  damaged,  to 
abate  public  nuisance  by  injunction;  request 
for  action  by  public  authorities  not  essen- 
tial, 106  C  475 

owner  of  adjacent  land  must  show  special  and 
substantial  injury  before  he  can  object  to 
obstruction  in  navigable  waters,  107  C  252 

where  use  of  tidal  waters  for  sewage  creates 
a  public  nuisance,  it  may  be  discontinued  by 
legislative  action,   112  C  206 

nature  of  special  injury  which  will  entitle 
individual  to  injunction  against  obstruction 
in  highway,   113   C   162 

where  sea  walk  was  obstructed,  decrease 

in  rental  and  sales  value  of  property  and 
interference  with  business  on  property  not 
abutting  on  sea  walk  held  insufficient,  113 
C  162 

injunction  to  prevent  violation  of  building 
ordinance  when  special  injury  would  re- 
sult; need  not  be  nuisance  per  se,  113  C  695 

whether  injunction  would  be  granted  to  pre- 
vent pollution  of  ice  pond  by  sewer  in  pop- 
ulous town,  quaere,  114  C  509 

city  not  liable  for  cost  of  proceedings  brought 
by  individual  specially  injured  to  restrain 
breach   of   building   regulations,    115   C   700 

redress  was  for  plaintiff's  private  wrong 

based  upon  special  and  peculiar  injury  dis- 


tinct  from  that  common  to  the  public  gen- 
erally, 115  C  700 

public  nuisance  cannot  be  enjoined  by  individ- 
ual unless  he  shows  special  and  substantial 
damage  distinct  from  that  sustained  in  com- 
mon by  public,  116  C  426 

• redress  must  be  sought  by  city,  attorney 

general  or  state's  attorney,  116  C  432 

injunction  against  use  of  park  for  playing  pro- 
fessional games  and  for  dog  pound  when 
it  was  found  not  to  be  public  nuisance  im- 
proper,  116   C  426 

and  even  if  use  were  public  nuisance  no 

special  damage  to  plaintiffs  was  found,  116 
C  426 

neither  landowner  nor  owner  of  right  of  ease- 
ment in  it  could  be  held  liable  for  injury  to 
trespasser  on  ground  of  nuisance,  125  C  527 

trespasser  not  entitled  to  recover  for  injuries 
caused  by  fire  in  barrel  upon  ground  that 
barrel  was  nuisance,  125  C  537 

whenever  a  condition  upon  a  highway  makes 
it  defective  there  is  a  remedy  under  stat- 
ute ;  where  condition  not  due  to  any  posi- 
tive act  of  municipality  statute  affords  ex- 
clusive remedy,  whether  or  not  defect  is 
nuisance,  126  C  402 

traveler  injured  by  reason  of  creation  of  nui- 
sance may  recover  apart  from  statutory  lia- 
bility, 126  C  402 

■ so  where  crushed  stone  on  highway  con- 
stituted nuisance,  demurrer  on  ground  that 
plaintiff  did  not  give  town  statutory  notice, 
properly  overruled,  126  C  402 

law  and  cases  dealing  with  right  to  recover 
for  injuries  caused  by  defect  in  highway, 
reviewed,  126  C  404-410 

recovery  upon  basis  of  private  nuisance  can 
only  be  had  by  one  injured  in  relation  to 
right  which  he  enjoys  by  reason  of  owner- 
ship of  land,  126  C  468 

§  5.  Actions;  Defenses 

license  by  town  is  no  defense  in  private  ac- 
tion for  nuisance,  1  R  129 

abatement  of  nuisance  is  no  bar  to  action  for 
prior  injury,  4  C  418 

information  for  continuance  of  nuisance,  erect- 
ed by  third  person ;  facts  to  be  set  out  cir- 
cumstantially, 16  C  54 

complaint  for  erection  of  nuisance  in  high- 
way is  a  criminal  proceeding,   16   C  54 

not  sustained  by  proof  of  mere  continu- 
ance, 16  C  54 

for  jury  to  decide  whether  right  has  been 
acquired  by  continuance  of  public  nuisance 
for  thirty  years,  27  C  639 

brook  covered  by  defendant ;  channel  insuffi- 
cient in  heavy  rain ;  additional  use  by  city 
for  sewage;  defendant  only  liable  for  dam- 
age caused  by  natural  flow  increased  by 
rains,  47   C  260 

party  cannot  claim  nuisance  under  general  is- 
sue without  notice,  50  C  213 


Nuisance  §  5 

refusal  of  plaintiff's  servant  to  work  on  af- 
fected premises  after  suit  brought,  admis- 
sible, 72  C  531 

notice  to  actual  tort-feasors  sufficient ;  delay 
of  two  weeks  in  bringing  action  to  enjoin 
held  not  laches,  76  C  295 

continuance  of,  justifies  successive  suits;  limi- 
tations of  action  where  it  consists  of  pol- 
lution of  stream,  80  C  179 

action  by  one  whose  horse  is  frightened  by 
object  in  highway;  contributory  negligence 
of  driver  as  a  defense,  82  C  199 

failure  to  use  due  care  by  one  injured  by  nui- 
sance does  not  bar  recovery ;  wanton,  wilful 
or  reckless  misconduct  contributing  will 
preclude  recovery,  98  C  52 

under  federal  Prohibition  Act  whether  nui- 
sance exists  is  question  of  fact,  103  C  7 

■ jurisdiction  of  federal   and   state  courts, 

103  C  7 

nature  of  proceeding,  103  C  7 

duty  of  court  as  to  abatement,  103  C  7 


where  complaint  based  on  negligence,  recov- 
ery can  be  had  on  no  other  ground,  104  C 
283 

in  action  for  continuing  nuisance,  plaintiff  en- 
titled to  new  trial  for  nominal  damages,  106 
C  167 

injury  due  to  use  of  inherently  dangerous  ar- 
ticle;  mere  carelessness  of  party  injured  no 
defense,   107  C  568 

what  will  constitute  defense,  107  C  568 

charge  held  inadequate,  but  harmless  since 

all  plaintiff  could  be  held  to  have  done  was 
to  disregard  general  warning,  carrying  no 
impression  of  peculiar  danger  to  himself, 
107  C  568 

contributory  negligence  as  defense  to  nuisance, 
113  C  386 

in  case  of  absolute  nuisance,  conduct  must 

be  so  extreme  as  to  indicate  at  least  in- 
difference to  consequences,  113  C  393 

contributory  negligence  no  defense,  but  wan- 
ton, wilful  or  reckless  conduct  may  be,  113 
C  683 

liability  of  municipality  for  discharge  of  sew- 
age into  stream  which  prevents  harvesting 
of  ice  on  pond  into  which  it  flows,  114  C 
496 

where   it   was   found   that   the   cutting   of 

ice  was  totally  and  permanently  prevented, 
damages  for  permanent  destruction  of  ice- 
cutting  privilege  proper,  114  C  496 

are    to    be    measured    by    depreciation    in 

value  of  property  to  which  it  was  appur- 
tenant, 114  C  496 

time  of  taking  fixed  by  a  letter  from  com- 
missioner of  health  stating  that  ice  supply 
must  be  abandoned,  though  not  formal  or- 
der, 114  C  496 

abandonment  by  plaintiff  of  ice   business 

and  destruction  of  equipment  does  not  de- 
stroy right  to  damages,  114  C  496 
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interest  properly  allowed  on  damages,  114 

C  496 

right  to  recover  damages  for  pollution  of 
stream  by  sewer  does  not  arise  until  pol- 
lution actually  begins,  no  matter  how  long 
sewer  constructed,   114   C   512 

whether  plaintiff  fell  on  walk  within  or  with- 
out street  line  as  bearing  on  landlord's  lia- 
bility in  count  alleging  negligence  and  count 
alleging  nuisance,   116   C   107 

where  it  does  not  have  origin  in  negligence 
it  is  sometimes  characterized  as  an  "abso- 
lute" nuisance;  plaintiff's  recovery  then  not 
barred  save  by  fault  so  extreme  as  to  be 
equivalent  to  invitation  of  injury  or  indif- 
ference to  consequences.   117   C  359 

contributory  negligence  no  defense,  117  C 

359 

competent     defense     that     plaintiff,     with 

knowledge  of  danger,  voluntarily  assumed 
risk,  117  C  359 

where  nuisance  is  grounded  in  negligence, 
plaintiff  cannot  recover  unless  he  can  es- 
tablish reasonable  care  on  own  part  in  sit- 
uation confronting  him,   117  C  359 

basis  of  injunction  is  invasion  of  plaintiffs 
rights  resulting  in  injury  not  merely  tech- 
nical or  inconsequential  but  attended  with 
actual  and  substantial  damage,  120  C  168 

rule  is,  however,  more  liberal  in  cases  of 

permanent  or  continuing  nuisance  in  inter- 
ference with  water  rights,   120  C   168 

claim  that  defect  in  street  was  nuisance  does 
not  alter  fact  that  only  recovery  is  under 
statute  to  which  contributory  negligence  is 
a  defense,  122  C  500 

mere  possession  of  explosive  not  nuisance  per 
se  without  regard  to  manner  of  its  use  or 
keeping ;  when  question  is  one  of  law  and 
when  one  of  fact,  124  C  366 

if  absolute   nuisance,   then   no   negligence 

of  defendant  need  be  proved  and  contribu- 
tory negligence  not  a  defense,  124  C  367 


— but  wanton,  wilful  or  reckless  misconduct 
which    materially    increased    probability    of 
injury   would  defeat  plaintiff,   124   C  367 
-defense  of  assumption  of  risk  if  pleaded 


and  established  would  be   bar  <o   recovery, 
124  C  367 
-but  if  jury  found  manner  of  storage  did 


not  necessarily  expose  plaintiff  to  danger 
or  that  nuisance  arose  from  negligence,  find- 
ing of  contributory  negligence  would  bar 
recovery,  124  C  367 

where  nuisance  founded  on  negligence,  con- 
tributory negligence  a  defense,  125  C  671 

if  nuisance  is  absolute,  mere  contributory  neg- 
ligence no  defense,  126  C  412 

under  statute  providing  that  if  any  dog  is 
nuisance  from  barking,  selectmen  may  make 
order  de  restraint  or  disposal,  order  must 
concern  specific  dog,  127  C  71 

only  practical  distinction  between  absolute 
nuisance  and  one  having-  origin  in  negli- 
gence is  that  contributory  negligence  is  no 
defense  to  former  but  may  be  to  latter,  129 
C  360 

to  nuisance  grounded  on  negligence,  contribu- 
tory negligence  is  appropriate  defense,  129 
C  506 

but   where   essence   of   wrong   is   conduct 

which  is  intentional,  i.e.,  where  creator  in- 
tended to  bring  about  very  conditions  found 
to  be  nuisance,  that  conduct  goes  beyond 
negligence,  and  contributory  negligence  is 
not  defense,  129  C  506 

%o  where  sidewalk  was  in  very  condition 

in  which  it  was  intended  to  be  constructed 
and  fault  in  it  did  not  arise  from  negligence 
in  method  of  construction,  nuisance  was 
absolute  and  contributory  negligence  no  de- 
fense, 129  C  506 

three  general  classes  of  nuisance  and  availa 
bility  of  contributory  negligence  as  defense 
against  each  discussed,  and  cases  reviewed, 
129  C  510 


OATH 

See  also  Evidence  §  94;  Poor  Debtors 


annual  officer  re-elected  continues  as  such 
without  new  oath,  1  R  84 

juror  who  converses  with  nonjurors  about  the 
cause  violates  his  oath,  3  D  219 

oath  to  account  necessary.  8  C  424 

clerk  should  take  oath  of  office  before  per- 
forming any  regular  official  act.  15  C  327 

what  are  official  acts  of  the  clerk,   15  C 

333 

form  of,  when  writ  is  directed  to  indifferent 
person,  30  C  393 

not  vitiated  by  word  "debt."  where  dam- 
ages are  claimed,  30  C  393 
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whether  general  committee  oath  sufficient  for 

committee  to  restore  boundaries,  quaere,  33 

C  147 
objection  waived  by  conduct;  estoppel,  33 

C  152 
informal  oath  to  assessor  held  insufficient,  41 

C  209 
whether  jurors  are  to  be  sworn  on  voir  dire  is 

in  court's  discretion,  47  C  518 

grand  juror's  oath  does  not  prevent  member 
from  testifying  on  trial  as  to  accused's  state- 
ments. 56  C  399 


Optometrists  and  Opticians 


improper  argument  by  attorney  may  be  vio- 
lation of  his  oath,  72  C  253 

origin  of  attorney's  oath,  79  C  50 

statute  requiring  oath  of  public  officers  may 
be  mandatory  but  exact  form  of  oath  may 
be  merely  directory,  104  C  579 

oath  does  not  embrace  owner's  valuation,  108 
C  125 

denying  right  of  affirmation  on  sole  ground 
that  witness  believed  in  Supreme  Being  er- 
roneous, 109  C  711 

statute  gives  him  such  right  if  he  refuses 


to  swear  from  scruples  of  conscience,  109  C 
711 
whether    witness   has    scruples    of    conscience 
against  swearing  is  to  be  accepted  from  his 
statement  without  further  proof,  109  C  711 
- — not  for  court  to  find,  109  C  711 
historical  review  of  oath  and  affirmation,  109 

C  711 
meaning  of  oath  of  grand  juror,  110  C  507 
whether  deputy  registrar  of  voters  upon  as- 
suming designation  of  registrar  is  required 
to  take  new  oath  and  file  certificate,  quaere, 
120  C  565 


OFFICERS 

See  Corporations  §  3 ;  Process  §  4 ;  Public  Officers 

OFFICER'S  RECEIPT 

See  Attachment  §  5 

OLD  AGE  ASSISTANCE 


Old    Age    Assistance    Act ;    undertaker    who 
claims  statutory  sum  of  $100  has  status  of 


"applicant"  and  if  claim  is  rejected  is  en- 
titled to  hearing  and  appeal,  125  C  160 


OPTIONS 

See  Landlord  and  Tenant  §§  6,  18;  Vendor  and  Purchaser  §  2 


OPTOMETRISTS  AND  OPTICIANS 


suit  by  two  department  stores,  an  optical  com- 
pany conducting  departments  in  them,  and 
two  optometrists  managing  the  business,  to 
determine  validity  of  regulation  of  board  of 
optometry  forbidding  advertising  by  li- 
censed optometrist  of  definite  fixed  price 
for  service  or  optical  goods,  and  for  an  in- 
junction ;  held 

though  appeal  to  Superior  Court  is  pro- 
vided, this  remedy  available  only  after  li- 
cense revoked;  plaintiffs  might  show  irrep- 
arable injury,  119  C  667 

and    in    any    event    they    are   entitled    to 

declaratory  judgment,   119  C  667 
-review  and  summary  of  statutes  regulat- 


ing practice  of  optometry  and   establishing 
board,  119  C  667 

— statutes  not  intended  to  control  business 
of  opticians  who  manufacture  and  sell  but 
do  not  measure  vision  of  eye,  119  C  667 
-and    provision    stating    that    department 


store  is  not  prohibited  from  operating  op- 
tical department  under  supervision  of  li- 
censed optometrist  does  not  forbid  it  con- 


ducting such  business  without  one,  119  C 
667 

— provision  of  regulation  that  optometrist 
who,  through  license,  makes  possible  con- 
duct of  optical  department,  shall  be  respon- 
sible for  its  advertising,  not  applicable  to 
department  where  optometry  as  defined  by 
statute  (measuring  vision  of  eye)  is  not 
practiced,  119  C  667 

— purport   of   rule   is   that   optometrist   em- 


ployed in  optical  department  may  not  per- 
mit advertisement  of  his  services  at  fixed 
prices,  or  sale  of  optical  goods  at  fixed 
prices  where  his  name  appears  in  connec- 
tion therewith,  119  C  667 
— thus  construed,  regulation,  if  reasonably 
adapted  to  protection  of  public,  is  not  in- 
valid, 119  C  667 
-regulation  of  optometry  falls  within  power 


which   Legislature  mav  exercise  to  protect 
public  health  and  welfare,  119  C  667 
— words  used  in  connection  with  revocation 
of  license,  "immoral,"  "dishonorable,"  "un- 
professional" conduct,  narrowly  construed  to 
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acts   likely   to   jeopardize   interest    of   pub- 
lic ;  so  construed  they  vest  in  board  power 
it  may  properly  exercise,  119  C  667 
— in    instant    case    no    facts    found     from 


which  court  could  determine  whether  reg- 
ulation has  sufficient  basis  in  protection  of 
public  to  make  it  valid,  and  case  remanded, 
119  C  667 


ORDER  OF  NOTICE 
See  Probate  Court  ;  Process  §  6 

ORDINANCES 
See  Municipal  Corporations  §  13 

OSTEOPATHS 
See  Physicians  and  Surgeons 


OUSTER 

See  also  Adverse  Possession;  Ejectment  §  5;  Tenants  in  Common 


statute  against  selling  pretended  titles  does 
not  extend  to  state  government,  nor  to  ti- 
tles derived  by  act  of  law,  K  227 

deed  of  land  of  which  grantor  is  disseised  is 
void.  1  R  100,  199.  402,  2  D  151 

administrator's  sale  by  order  of  court  is  not 
within  statute  against  selling  pretended  ti- 
tles.  1   R  490 

nor  conveyance  of  equity  of  redemption, 

though  mortgagee  is  in  possession,  2  R  506 

reconveyance  by  mere  trustee  of  title  not 
within  statute  against  selling  pretended  ti- 
tles, 4  D  240,  47  C  219 

so  conveyance  bv  mortgagee  after  satis- 
faction, 4  D  240.  47  C  219 
-so   reconveyance   by   absolute   deed   given 


as  mortgage,  4   D  239 
-so    conveyance    of    incorporeal    heredita- 


ment, 4  D  248 

defendant's  acknowledgment  of  adverse  hold- 
ing held  evidence  of  ouster.  4  C  488 

release  of  title  by  execution  is  within  stat- 
ute aerainst  selling  pretended  titles,  when, 
4  C  577 

actual  ouster  presumed  from  lapse  of  time,  5 
C  302 

technical  term:  meaning.  5  C  521.  9  C  429 

diversion  of  water  is  not  an  eviction,  nor  is 
an  entry  to  take  water.  5  C  526 

possession  of  one  claiming  exclusive  right  is 
sufficient  evidence  of  ouster.  9  C  128,  20  C 
269 

k«see  of  ousted  corporation  is  within  the  stat- 
ute against  selling  pretended  titles,  9  C 
427 

no  ouster  in  case  of  conflicting  leases  from 
came  grantor,  9  C  430 

ouster  as  to  one  piece  of  land  does  not  affect 
validity  of  deed  as  to  other  pieces  embraced 
in  same  deed,  13  C  75,  14  C  104 
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actual,  exclusive  possession,  as  owner,  is  suf- 
ficient to  constitute  ouster  within  statute 
against  selling  pretended  titles,  20  C  262 

possession    is    not    any    less    a    disseisin 

because  title  is  in  dispute,  20  C  270 

slight  acts,  per  se  insufficient,  may  consti- 
tute ouster,  when,  24  C  229 

more  than  ordinary  evidence  of  ouster  will  be 
required  by  tenant  against  cotenant,  24  C 
235 

principle  of  ouster  inapplicable  to  personalty, 
27  C  359 

qui  facit  per  alium  facit  per  se,  applies,  30  C 
436 

ouster  may  be  committed  by  tenant  against 
cotenant.  but  more  than  ordinary  evidence  of 
ouster  will  be  required,  30  C  497 

receipt  of  rents  and  profits  is  not  per  se  con- 
clusive evidence  of  ouster.  36  C  346 

continuance  in  possession  by  one  without 
right,  under  claim  of  right,  after  demand, 
constitutes  ouster,  but  by  one  having  a 
right,  is  no  ouster  of  cotenant,  38  C  258 

unless  held  against  demand  of  joint  pos- 
session. 38  C258 

existence  of  ouster  depends  on  all  circum- 
stances of  case.  38  C  521 

claim   of   exclusive   ownership   is   not   an 

indispensable  element  of.  38  C  522 

assertion  or  nonassertion  of  title  is  how 

far  important,  38  C  521 

quitclaim  by  ousted  mortgagee,  to  third  per- 
son, conveys  no  legal  title.  40  C  95 

refusal  to  allow  cotenant  to  enter  and  oc- 
cupy constitutes  ouster.  47  C  477 

no  disseisin  where  defendant  holds  by  con- 
sent or  license  of  plaintiff.  49  C  560.  83  C 
156 

a  conveyance  by  grantor  ousted,  to  party  to 
whom  grantor  has  contracted  to  sell  before 


ouster,  is  not  within  statute  against  selling 
pretended  titles,  50  C  49 

landlord  cannot  enter  peaceably  and  then  hold 
by  force,  52  C  16 

actual,  open  and  exclusive  possession  with 
claim  of  right  by  one  tenant  in  common  is 
sufficient  ouster  as  to  cotenants,  62  C  82 

where  tenant  enters  under  warranty  dee.. 

purporting  to  convey  whole  estate,  he  is  pre- 
sumed to  hold  under  deed  as  sole  owner,  62 
C  82 

what  constitutes  ouster  to  avoid  deed,  69  C  28, 
71  C  555,  74  C  523,  84  C  570 

use  of  way  is  not  ouster,  69  C  163 

building  jutting  over  land  is  not  ouster,  75  C 
662 

possession  of  life  tenant  not  an  ouster  of  re- 
mainderman, 76  C  594 

possession  by  tenant,  where  tenant  by  curtesy 
initiate  has  joined  in  deed  which  refers  to 
lease,  is  not  ouster,  77  C  407 

possession  of  land  by  one  who  believes  him- 
self to  be  owner  is  ouster  and  will  invali- 
date deed  of  true  owner,  81  C  133 

no  ouster  if  possessor  admits  or  acknowledges 
title  in  another,  81  C  547 

deed  by  one  ousted  is  void  only  as  it  is  op- 
posed to  principles  of  common  law  in  re- 
gard to  maintenance  and  prohibited  by  stat- 
ute, 81  C  547 

such  a  deed  is  void  against  one  holding  by 

adverse  title  and  those  in  privy  with  them, 
81  C  547 
-it  may  be  valid  by  estoppel  against  grantor 


and  his  heirs,  81  C  547 

ouster  that  makes  a  deed  void  must  be  of  same 
kind  as  that  required  to  establish  adverse 
possession,  81  C  547 

maintenance  of  structure  over  gangway  is  not 
an  ouster  of  owner  of  the  soil,  and  a  deed 
may  be  given  of  the  fee,  87  C  32 

easement  acquired  by  a  fire  escape  and  by 
swinging  blinds  is  not  an  ouster  of  the  soil 
but  only  of  the  space  above  it,  92  C  546 


Oyer 

conveyance  by  one  ousted  is  void ;  it  does  not, 
however,  fortify  possession  of  the  disseisor 
or  estop  parties  from  action  of  ejectment, 
93  C  113 

where  lessee  disclaimed  any  right  of  exclu- 
sive possession  against  an  objecting  coten- 
ant,  his  possession  was  not  an  ouster,  93  C 
707 

entry  under  deed  of  entire  tract  made  by  one 
cotenant  constitutes  ouster  when,  95  C  619 

deed  void  wliere,  at  time  of  conveyance,  grant- 
or has  been  ousted  of  possession  by  person 
other  than  grantee,  102  C  52 

deed  of  one  out  of  possession  is  void,  103  C 
332,  109  C  693 

ouster  by  person  other  than  grantee  does  not 
render  deed  void  unless  essentials  of  ad- 
verse possession  exist,  104  C  285 

conclusion  of  trial  court  de  ouster  of  grantor 
is  one  of  fact,  104  C  285 

statute  as  to  deed  of  one  ousted  of  possession 
applied  to  strip  of  land  beyond  fence  claimed 
to  be  part  of  premises  conveyed,  109  C  693 

possession  must  be  of  same  nature  as  that 
which  if  continued  for  fifteen  years  would 
ripen  into  title  by  adverse  possession,  112 
C  5 

nature  of  possession  to  constitute  ouster  un- 
der statute  making  deed  void,  112  C  125 

grantor  may  proceed  in  his  own  behalf  or 

that  of  grantee  in   asserting  right  to  pos- 
session, 112  C  127 
-but  grantee  has  no  right  to  such  relief, 


112  C  127 

proceedings  to  secure  possession  of  land  after 
deed  given  not  such  disturbance  of  posses- 
sion as  will  affect  ouster,  112  C  125 

mortgagee  from  grantee  not  in  position  of 

bona  fide  purchaser  for  value  cannot  have 
greater  rights  than  his  grantor,  112  C  125 

ouster  will  not  be  presumed  from  mere  ex- 
clusive possession  of  the  common  property 
by  one  cotenant,  118  C  16 

it  is  necessary  to  prove  actual  ouster,  118 

C  16 


OVERSEER 

See  Andrews  and  Fowler  Digest 

OWNERSHIP 
See  Possession  ;  Title  and  Ownership 

OYER 

See  Pleading  §  24 
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right  to  take  shellfish  on  land  of  individual, 
between  high-  and  low-water  marks,  is 
common  right,  5  D  22 

though  town  may  regulate  fishery  of  clams  and 
oysters  within  its  limits,  a  by-law  prohibit- 
ing all  persons  except  inhabitants  from  tak- 
ing shellfish  in  navigable  river  within 
town  limits  contravenes  common  right  and 
is  void,  5  C  391 

informal  action  of  committee  on,  when  valid, 
25  C  18 

designation  held  invalidated  by  proof  of  nat- 
ural oyster  bed,  37  C  322 

proceedings  to  obtain  oyster  grounds  for  pri- 
vate purposes  must  strictly  conform  to 
statute,  42  C  256 

application  by  part  only  of  owners  of  land 

adjoining  inlet  questionable,  42  C  257 

public  have  right  to  common  use  of  natural 
bed,  42  C  258 

limits  within  which  town  committee  may  des- 
ignate beds,  how  ascertained,  48  C  448 

statement  in  statute,  when  to  be  disregarded, 
48  C  451 

designation  of,  if  invalid  on  facts  found,  held 
validated  by  statute,  49  C  333 

General    Assembly    may    legislate    de    oyster 

grounds     within     political     jurisdiction     of 

State,    though    outside   territorial    limits    of 

towns  and  covered  by  navigable  waters,  49 

C  334 
finding  held  to  show  that  grounds  were 

in  this  State,  49  C  334 
facts  held  insufficient  to  avoid  sale  of  oyster 

grounds  on   basis  of  constructive  fraud,  49 

C  392 
under  statute  de  disputed  boundary  lines,  what 

things  are  essential  to  jurisdiction  of  judge, 

51  C  185 
ownership  must  be   adjoining;   a  correct 

map   must   exist   to   guide   surveyor,   51    C 

188 
-if  map   is   radically  defective  there  is  in 


law  no  map,  51  C  188 

statute  de  designation  construed,  52  C  7 

rejection  by  court  of  report  of  committee 

on   final   judgment  may  be  appealed  from, 
52  C  6 
statute   does   not   give   committee  jurisdiction 
over  beds  previously  designated  to  individu- 
als, 52  C  7 

such  beds  are  private  property,  52  C  9 

property  holders  may  remonstrate  against 

acceptance  of  report  of  committee,  52  C  7 
-such  property  holders  entitled  to  specific 


committee  appointed  by  court  under  statute 
has  no  jurisdiction  beyond  coa^t  line  estab- 
lished by  act,  52  C  62 

remedy  existing  under  statute  de  natural 
oyster  bed  held  not  impliedly  embraced  in 
and  applicable  to  statute  de  natural  clam 
bed,  55  C  265 

statute   enacted   solely   for    protection    of 

public  right  of  fishery,  55  C  266 
-in  absence   of   any   legislative   permission 


notice  of  meeting  of  committee,  52  C  10 

statute  does  not  require  oyster,  clam  and 
mussel  beds  to  be  severally  designated,  52 
C  10 
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to  town  to  sue,  State  is  only  party  to  en- 
force remedy  if  any  exists,  55  C  266 

under  statute  de  natural  oyster  beds,  desig- 
nation, etc.,  held  no  right  exists  in  such 
beds  except  such  as  is  derived  from  State, 
56  C  517 

individual  can  gain  no  rights  in  natural  oyster 
beds  by  adverse  possession,  56  C  517 

occupancy  of  natural  oyster  bed  for  more 

than  twenty  years  does  not  give  valid  des- 
ignation, 56  C  516 

designations  of  oyster  grounds  under  statute 
are  similar  in  extent  and  nature  to  "per- 
petual franchises,"  56  C  517 

under  statute  de  designations,  towns  have  no 
legal  interest  except  power  to  appoint  com- 
mittee to  act  for  State,  56  C  517 

statute  validating  oyster  bed  designations  does 
not  validate  a  designation  which  town 
could  not  authorize.  56  C  518 

statute  de  proceedings  against  illegal  designa- 
tion is  not  unconstitutional  in  not  providing 
for  trial  by  jury,  56  C  519 

report  of  committee  under  statute  admissible 
to  show  that  certain  beds  were  not  natural 
at  time  of  report,  and  to  show  they  were  not 
such  two  years  before,  57  C  579 

application  to  set  aside  designation  as  void 
under  statute  does  nor  prevent  injunction 
against  removal  of  stakes  and  taking  of 
oysters,  57  C  582 

though    designation    was    under    statute, 

and  stakes  were  not  set  or  recorded  until 
1882,  57  C  582 

meaning  of   "designation"   as   used   in   In 

re  Application  of  Clinton  Oyster  Ground 
Committee   (52  Conn  5),  57  C  578 

legislation  de  natural  beds  reviewed,  62  C  49 
effect  of  survey  and  map  in  fixing  designa- 
tions, 62  C  50,  66  C  285 
in  criminal  prosecution  under  statute  for  un- 
lawful taking  of  oysters,  held  defendant 
could  not  show  that  bed  was  a  natural  one, 
except  within  description  of  statute,  62  C 
50 

designation  under  statutes  does  not  affect 
rights  of  adjoining  proprietor  to  build 
wharfs  or  dig  channels.  62  C  139 

designation,  in  navigable  water,  of  what  was 
natural   oyster   ground,   by   committee,   and 
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validation  by  Legislature,  64  C  217,  66  C 

285 
breach  of  contract  to  furnish  shells  for  plant- 
ing;   obtaining   substitute;    damages,   68    C 

221 
expert  testimony  as  to  what  is  proper  sub- 
stitute, 68  C  221 
right  to  cultivate  oyster  is  subject  to  rights 

of  public  in  navigable  waters ;  cutting  new 

channel,  70  C  685,  71  C  65 
allegations  requisite  and  damages  in  action  for 

dumping  mud  on,  73  C  182 
evidence  as  to  boundaries,  74  C  374 
statute  as  to  condemnation  of  vessel  illegally 

dredging  construed.  79  C  697 
New  Haven  oyster  ground  committee  in  1876 

had   no   power   to   locate   beds   in   town   of 

Orange,  89  C  7 
no  designation  of  lots  was  made  because 

it  was  never  completed  by  stakes  and  buoys, 

89  C  7 


location    of    natural    beds    by    Superior 

Court  merely  ascertained  boundaries  of  nat- 
ural ground  already  created;  did  not  create 
them,  89  C  7 

State  may  exercise  power  to  create  individual 
ownership  in  oyster  grounds  through  towns, 
89  C  8 

one  whose  business  is  to  gather  oysters  on 
natural  beds  has  an  interest  in  any  encroach- 
ment thereon,  89  C  8 

divisional  line  between  navigable  waters  of 
two  towns  are  the  meridional  lines  extend- 
ing south  from  termini  of  the  lines  separat- 
ing the  towns  on  the  land  and  running  to  the 
Connecticut-New  York  boundary  in  Long 
Island  Sound,  89  C  8 

State  holds  tidal  waters  for  benefit  of  public ; 
city  adjacent  thereto  may  drain  sewage 
therein ;  owner  of  oyster  beds  holds  sub- 
ject  to  this  right;  statutes  designating  oyster 
beds  do  not  curtail  public  rights,  112  C  199 
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§     1.  In  General 

2.  Custody  and  Control 

3.  Liability  of  Parent 

4.  Liability  of  Child 

5.  Emancipation 

See  also  Adoption  ;  Automobile  §  32 ;  Bastardy  ;  Divorce  §  10 ; 
Guardian  and  Ward;  Infants;  Paupers 


§  1.  In  General 

parent  may   submit  to   arbitration  a  trespass 

on  infant  child,  K  217 
mother  cannot  sue  for  services  of  minor  son 

where  it  does  not  appear  she  is  his  guard- 
ian or  entitled  to  his  services,  1  R  487 
action   for   procuring   fraudulent   marriage   of 

daughter  and  loss  of  service,  2  R  48 
father   entitled  to  services   of  minor   child,   6 

C  547 
— — -mav  transfer  them  or  relinquish  them  to 

child,  6  C  547 
- — —whether   he   has   so   relinquished  them   is 

question  of  fact,  25  C  92 
parent  cannot  dispose   of  child's   estate,   9   C 

411 
may  recover  son's  wages  for  services,  against 

his  consent,  though  he  neglect  to  take  son 

away,  30  C  111 
widow    may    recover   wages    due    minor    son, 

when,  37  C  435 
right  of  father  to  dispose  of  services  of  minor 

son  is  how  qualified,  50  C  572 
right  dies  with  father,  and  obligation  on 

contracts  made  by  father  ends,  50  C  572 
-certainly   after  son   has   arrived  at  years 


of  discretion,  50  C  572 
— act  of  son  held  on  facts  a  repudiation  of 
father's  agreement,  50  C  572 


and   master  entitled   to   compensation  for 

board  of  minor  after  repudiation,  50  C  572 

subjection  of  son  to  father  does  not  affect 
citizenship  of  former,  54  C  46 

negligence  of  parent  not  imputable  to  child, 
though  parent  may  participate  in  benefits  of 
the  action,  73  C  249,  78  C  276 

child  born  three  months  after  marriage  pre- 
sumed to  be  legitimate,  79  C  617 

a  minor's  agency  to  give  orcrrs  to  mother's 
chauffeur  is  not  presumed  from  the  rela- 
tionship, 88  C  37 

relationship  of  parent  and  child  does  not  cre- 
ate a  presumption  of  undue  influence  or 
fraud,  88  C  214,  394,  656 

if  father  sues  in  minor's  name  as  next  friend, 
he  relinquishes  his  claim  for  damages  due 
to  impaired  earning  capacitv  of  child,  88  C 
265 

father  is  entitled  to  services  and  earnings  of 
a  minor  child,  88  C  265,  95  C  160 

our  law  treats  bastard  as  child  of  its  mother 
and  accords  it  rights  incident  to  that  rela- 
tion, 88  C  270 

if  undue  influence  or  fraud  is  alleged  between 
parent  and  child,  it  must  be  proved  and  the 
child  must  have  had  the  opportunity  to  in- 
fluence or  defraud  parent  and  have  abused 
it,  88  C  656 
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it  is  permissible  to  claim  damages  for  loss  of 
services  of  minor  beyond  the  date  of  the 
action  but  not  beyond  the  minority,  88  C 
710 

a  bastard,  legitimatized  under  a  foreign  law, 
is  recognized  here  if  it  is  not  against  our 
policy,  90  C  164,  168 

a  son  has  no  legal  interest  in  his  father's 
property,  91  C  514 

son  who  was  represented  in  the  settlement  of 
his  father's  estate  and  did  not  appeal  from 
the  probate  of  his  father's  will,  cannot  sue 
a  brother  and  a  sister  on  the  ground  that 
they  got  the  property  by  fraudulently  induc- 
ing father  to  make  a  will,  91  C  515 

adult  child's  services  on  a  farm,  where  all 
lived  as  one  family  and  the  money  was 
spent  for  the  common  good,  is  presumed  to 
be  gratuitous,  92  C  306 

marriage  record,  although  not  full  or  com- 
plete, admissible  as  an  original  entry  to 
prove  legitimacy  of  one  who  claims  to  be 
an  heir  at  law  of  decedent,  93  C  38 

original  entry  of  applicant's  baptism  like- 
wise admissible,  93  C  38 

child  rendering  services  to  parent  at  his  re- 
quest and  on  his  promise  to  remember  her 
in  will  can  recover  on  a  quantum  meruit ; 
effect  of  the  promise,  96  C  383 

transactions  between  them  subject  to  close 
scrutiny ;  and  will  be  set  aside  when  parent 
obtains  inequitable  and  unconscionable  ad- 
vantage, though  no  fear,  intimidation  or 
fraud  exerted,  102  C  96 

waiver  by  parent  of  right  to  sue  for  damages 
where  he  has  participated  in  or  consented 
to  suit  by  minor  involving  same  damages, 
104  C  594 

mutual  obligations  are  strictly  reciprocal,  105 
C  415 

loss  of  future  earning  capacity  of  child  of 
tender  years,  recoverable  by  father  without 
definite  proof  by  evidence,  largely  a  matter 
of  speculation  and  conjecture,  106  C  310 

public  policy  exempts  husband  or  parent  from 
suit  for  tort  by  wife  or  child,  111  C  377 

though  parent  may  not  be  held  liable  to  his 
own  child  for  negligent  injury,  his  master 
may  be  liable' for  same  acts,  111  C  377 

negligence  of  parent  of  eight-year-old  child  in 
failing  to  secure  proper  surgical  treatment 
not  attributable  to  child,  114  C  590 

right  of  parent  to  recover  for  expenses  and 
loss  of  services  caused  by  injury  to  minor 
child,  115  C  110 

damages   for   latter   element   incapable   of 

definite  ascertainment,  115  C  110 

where  parent  brings  action  for  injury  to  child 
as  his  next  friend,  he  waives  right  to  recov- 
er hospital  expenses,  115  C  457 

thev  may  be  recovered  in  action  for  bene- 
fit of  child,  115  C  457 

negligence  of  parent  not  to  be  imputed  to 
child,  118  C  154 
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when  minor  child  is  injured  two  causes  arise: 
one  in  the  child,  the  other  in  the  parent  for 
services  and  expenditures,  119  C  75 

right  of  parent  is  independent  and  judg- 
ment for  child  would  not  preclude  his   re- 
covery except  in  special  circumstances,  119 
C  75 
-if  child  has  no  right  to  recover  for  per- 


sonal   injuries    parent    cannot    recover    for 
services,  119  C  75 

— act  or  omission  must  be  one  which  law 
holds  to  be  legal  wrong,  119  C  75 
-unless   conduct  of  owner   or  operator  of 


car   falls   within   terms   of  guest  statute,   it 
does   not   constitute   wrong   to  minor   guest 
and  hence  not  basis  for  recovery  by  parent 
for  services,  119  C  75 
-negligent   act   of   owner   or   operator    in- 


vaded rights  of  parent,  since  Guest  Statute 

made  no  reference  to  anyone  except  person 

transported,  (dis.)  119  C  81 
statute  that  parent   of  minor   child   shall   not 

receive  or  use  property  of  latter  over  $100 

unless  appointed  guardian,  not  applicable  to 

allowance  for  support  in  divorce  action,  121 

C  498 
father  not  entitled  to  recover  for  lost  services 

of  son  who  has  been  wrongfully  killed,  125 

C  635 
actio  i   brought   by   parent   against   unemanci- 

pated    minor    child    for    personal     injuriej 

caused  by   negligence   of   latter   is   violative 

of  public  policy,  129  C  518 
as  is  suit  by  administratrix  who  is  also 

widow  of  decedent,  129  C  524 
that   child   may   have   insurance,   nil   sig., 


129  C  523 

§  2.  Custody  and  Control 

court  will  not  take  daughter  from  custody  of 
mother,  where  child  is  well  cared  for,  and 
not  liable  to  be  by  father,  2  R  461 

mother  has  no  control  over  child's  estate,  6  C 
500 

under  statute  father  has  rights  of  guardian 
over  minor  child  both  as  to  person  and 
property,  31  C  548 

mother's  rights  after  father's  death  are  sub- 
ordinate to  those  of  legally  appointed 
guardian,  33  C  321 

father  is  entitled  to  custody  and  control  of 
child,  even  to  exclusion  of  mother,  34  C  259 

incident  to  duty  to  maintain,  protect  and 

educate,  34  C  259 
-cannot  be  lost  or  abandoned,  34  C  259 


State  has  the  right  to  interfere  for  the  pro- 
tection of  dependent  and  neglected  children 
under  statute,  61  C  263 

its  action  is  not  to  be  set  aside  upon  mere 

demand  of  parent  asserting  his  natural 
rights,  61  C  263 

parents  of  children  committed  to  county  homes 
cannot  as  a  matter  of  right  dictate  the  re- 
ligious training  of  the  children.  61  C  270 


right  of  parent  to  notice  on  application  for 
appointment  of  guardian,  67  C  361 

wrongful  detention  of  child  by  wife;  it  may- 
become  rightful,  68  C  256 

in  habeas  corpus  for  custody  of  child,  court 
may  inquire  as  to  record  of  father,  69  C 
301 

father's  right  to  custody;  welfare  of  child 

is  of  first  importance;  discretion  of  court, 
69  C  301,  68  C  256 
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also   right  of  parent   to   impart   religious 

instruction  and  liability  of  parent  for  not 
contributing  to  support  of  child,  (dis.)  110 
C  479 

in  controversies  concerning  custody  of  child, 
his  welfare  is  the  prime  consideration,  113 
C  526 

where  parents  are  separated  and  mother 

had   paid   no   attention   to   child   for   seven 


years  while  he  was  with  father  and  father's 
parents,  child  left  in  custody  of  grandpar- 
ents after  father's  remarriage,  113  C  526 
right  of  father  or  mother  to  custody  of  minor 
children  is  not  an  absolute  right,  113  C  529 
welfare  of  children  is  first  considera-  /  habeas  corpus  by  mother  to  obtain  care  and 


parent  has  no  control  over  property  of  child, , 

76  C  426 
power  of  court  granting  a  divorce  to  modify 

its  order  de  custody  of  children  is   contin 

uing 

tion,  83  C  479 

care  of  property  and  persons  of  children  rests 
with  Probate  Court  whose  power  is  gen- 
eral, ample,  and  intended  to  cover  all  sit- 
uations, 97  C  440 

adoption  only  method  to  transfer  custody 

by  agreement  of  parties,  97  C  442 
-habeas  corpus  as  method  to  test  right  to 


retain  custody  of  child,  97  C  440 
Superior  Court  has  no  power  under  stat- 
ute except  as  incident  to  divorce,  97  C  440 

equality  of  rights  of  each  parent  as  joint 
guardians  not  affected  by  their  separation, 
99  C  154 

parents'  legal  rights  yield  to  what  is  for 

the  welfare  of  the  infant,  99  C  154 

welfare  of  infant  a  matter  largely  in  dis-/' 


control  of  minor  son  from  father;  best  in- 
terests of  child  required  he  be  left  with 
father,  116  C  701 

unless  parent  as  natural  guardian  has  been 
removed,  Probate  Court  without  jurisdic- 
tion to  appoint  another,  120  C  409 

paramount  consideration  in  determining  cus- 
tody of  child  is  its  welfare  and  happiness, 
122  C  600 

this    involves    not   only    its    happiness    at 

moment  but  its  chance  of  happiness  in  the 

future,  122  C  600 

—so   where,    although   child   preferred  cus- 


cretion  of  trial  court,  99  C  157 
-custody  awarded  to  mother;  joint  guard- 


ianship of  father  not  thereby  removed,  99  C  / 
154 

custody  of  child;  jurisdiction  of  Superior 
Court  and  of  Court  of  Probate,  99  C   154 

mother  and  father  are  joint  guardians,   with/' 
equal  rights,  powers  and  duties,  105  C  415 

parents  primarily  entitled  to  custody  and  con- 
trol of  child ;  rights  at  common  law  and  by 
statute,  110  C  463 

parents  have  no  right  of  property  in  child  of 
which  they  cannot  be  deprived  without  their 
consent,  110  C  463 

welfare  of  child  is  paramount  considera- 
tion, 110  C  463  ' 

right    of    State    to    assume    guardianship 

and  control,  110  C  463 

not  exclusive  method  for  taking  guardianship 
and  control  from  parents ;  construction  with 
reference  to  statute,  110  C  467 

parent  may  at  any  time  apply  for  revocation 
of  order  of  commitment  and  termination  of 
guardianship  of  county  home,   110  C  468 

statute  giving  parent  right  to  petition  board 
to  transfer  child  from  county  home  to  keep- 
ing of  suitable  home  or  institution  and  em- 
powering board  to  release  child  and  deliver 
to  parent  or  guardian  recognizes  parent's 
continuing  right  as  guardian  of  child,  (dis.) 
110  C  478 


tody  of  father,  mother  was  better  equipped 
to  exercise  needed  discipline  and  control 
and  furnish  training,  award  of  custody  to 
latter  within  court's  discretion,  122  C  600 

§  3.  Liability  of  Parent 

liable    for    support   furnished   by   stranger   to 
eloping  child,  when,  3  D  37 

transfer  of  guardianship  does  not  release  par- 
ent from  liability  for  support,  3  D  37 

payment    by    parent    held    a    recognition    of 
child's  authority  to  contract,  4  C  288 

orders  to  child  to  contract  no  more  debts. 

/     held  no  defense  when,  4  C  288 

duties   of  parents   to   children,   after   divorce, 
22  C  411 

father    not    liable    for    wife's 

child,  when,  22  C  411 
modified  by  statute,  43  C  342 


support   of 


effect  of  notice  not  to  trust  child,  held  waived 
by  payment  of  after-incurred  debts,  41  C 
365 

relation  not  affected  by  divorce,  43  C  342 

father's  estate  liable  for  part  maintenance 

of  child  decreed  to  mother,  43  C  342 

though  no  maintenance  was   asked  to  be 

decreed,  and  though  mother  received  a  pro- 
vision in  lieu  of  alimony,  43  C  342 

in  a  suit  against  father  for  clothes  of  child 
it  is  not  enough  to  show  that  clothes  were 
necessary,  59  C  112 

plaintiff  must  show  that  father  failed  to 

furnish  necessary  clothing,  59  C  112 

until  facts  as  to  necessity  are  shown,  evi- 
dence de  father's  pecuniary  ability  inadmis- 
sible, 59  C  112 
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§3  Parent  and  Child 

father  has  a  right  to  exercise  discretion  as  to 
kind  and  quality  of  his  son's  clothing,  59 
C  112 

merely  permitting  minor  to  return  home 

with  purchased  articles,  without  taking  ac- 
tual possession,  held  not  decisive,  59  C  112 
-is  mere  evidence  of  ratification,  59  C  112 


father's  liability  to  support  child,  68  C  256 
no  implication  that  parent  will  pay  for  serv- 
ices of  a  child  living  in  his  household,  82  C 

331.  92  C  306 
parent  liable  for  knowingly   permitting   child 

to  violate  quarantine,  86  C  677 
dutv  of  parent  to  pay  for  medical  attendance 

on  child,  88  C  267 
a  parent  held  not  liable  in  an  action  where 

a  sixteen-year-old  son  shot  one  with  a  gun 

parent  had  given  boy,  90  C  497 
son's  authority  to  use  father's  automobile  so 

as  to  affect  father's  liability,  96  C  21 
"support"   implies  what,  99   C  120 
measure  of  duty   of  father  to   support   child, 

100  C  72& 
reasonable  allowance  for  spending  money  as 

part  of  necessary  maintenance,  105  C  415 
liability  of  father  who  ratified  purchase  of  fur 

coat   by   daughter    and   orally   promised   to 

pay  for  it,  107  C  51 
taking    recognizance    to    town    as    substantial 

compliance    with   requirement    for   bond   to 

treasurer  of  town  under  nonsupport  statute, 

110  C  171 
provision    that    person    violating    nonsupport 

statute  may  be  prosecuted  before  any  court 

in  State  in  same  manner  as  if  offense  had 

been  committed  in  territorial  jurisdiction  of 

that  court,  constitutional,  129  C  570 
purposes    of   provision   suggested,    129   C 

574 

§  4.  Liability  of  Child 

assumpsit  will  not  lie  against  son  for  support 
of  parents ;  remedy  is  under  statute.  1  R  60 

no  common-law  liability  to  support  parents 
or  grandparents,  2  R  168,  3  C  507,  32  C  143 

a  bastard  may  be  compelled  to  support  moth- 
er, 5  C  235 

son  not  liable  for  past  expenditures  for  indi- 
gent parent,  7  C  57 

promise    to    pay    for    such    expenditures, 

held  without  consideration,  7  C  57 

one  child  furnishing  support  at  another  child's 
request,  may  recover,  32  C  142 

bill  for  contribution  not  sustainable,  un- 
less defendants  are  alleged  and  found  to  be 
of  unequal  ability,  32  C  144 

no  common-law  duty  rests  on  child  to  support 
parent,  73  C  612 

statutory  action:  "neglect";  place  of  sup- 
port; cost,  73  C  607 

statutory  duty  of  child  to  support  parent.  103 

C  1 
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§  5.  Emancipation 

father    may    relinquish    right    to    services    of 

child,  6  C  547 
parent  cannot  sue  for  child's  wages  after 

relinquishment,  6  C  547 
-whether  he  has  so  relinquished  his  rights 


is  a  question  of  fact,  25  C  92 

when  child  may  contract  on  his  own  account 
with  knowledge  of  father,  6  C  551 

duties  and  legal  relations  between  cannot 

be  varied  by  private  agreement,  6  C  551 

verbal  agreement  of  emancipation  held  valid, 
21  C  543 

absence  of  child  without  parent's  consent,  held 
no  emancipation,  34  C  259 

regaining   control   by   stratagem   not   ma- 
terial, 34  C  260 
-proper  to  be  considered  on  habeas  corpus, 


34  C  262 
father  may  make  valid  gift  of  time  and  future 

earnings  to  son,  39  C  270 

although  insolvent  at  the  time,  39  C  270 

colorable  gift  of  wages  due,  held  void  as 

to  creditors,  39  C  275 
emancipation   of   child   by   father's   failure   to 

support  him,  105  C  416 
does  not  affect  mother's  relation  to  him 

but  reciprocal  duties  continue  between  them, 

105  C  420 

emancipation  defined,  "109  C  78 

may  be  by  mother   where  by  agreement 

she  has  father's  rights  over  child,  109  C  78 
-unemancipated  child  cannot  sue  parent  for 


tort  but  mav.  by  another,  sue  as  to  proper- 
ty rights,  109  C  78 
-and   law   will   protect   her   from   violence 


or    negligence    by    criminal    prosecution    or 
taking  her  from  her  parents,  109  C  78 
-girl   living   at  home,   and  earning  wages. 


part  of  which  she  paid  to  parents  held  not 
emancipated,  109  C  78 

at  common  law,  place  of  birth  was  prima  facie 
the  place  of  settlement.  119  C  380 

in  this  State  child  takes  by  derivation  set- 
tlement of  father  if  legitimate  and  of  mother 
if  illegitimate,  119  C  380 

so   if   parent    changes    settlement    during 

minority    of   child   his    new    settlement   be- 
comes child's,  119  C  380 

ordinarilv  a  child  is  emancipated  at  majority, 
119  C'380 

but   desertion    of    minor   by    parent    may 

also  emancipate  him.  119  C  380 
-emancipation    occurs    when    person    once 


under  power  and  control  of  another  is  ren- 
dered free,  119  C  380 

minor  is  emancipated  if  placed  in  new 
relation  inconsistent  with  former  relation  as 
part  of  parent's  family.  119  C  380 

when  parent  has  absolutely  renounced  by 

agreement  or  implication  all  care  and  con- 
trol of  child,  he  is  emancipated,  119  C  380 


— unemancipated  child  is  presumed  to  be 
still  under  control  of  parent,  and  cannot  ac- 
quire settlement  in  own  right,  119  C  380 

— but  emancipated  child  of  sufficient  age 
and  capacity  to  select  abode  can  acquire 
settlement  by  commorancy,  119  C  380 


Parliamentary  Law 


ordinarily  a  child  is  emancipated  at  majority, 
123  C  273 

marriage  of  infant  son,  with  consent  of  par- 
ent, works  an  emancipation,  126  C  340  and 
see  Paupers 


PARKING  STATIONS 

See  Negligence  §  5 


PARKS 

See  also  Eminent  Domain  ;  Municipal  Corporations 


owner  of  house  fronting  on  park  may  restrain 
encroachments  of  neighbor,  when,  54  C 
247 

grantor  held  estopped  by  map  and  representa- 
tions from  closing  park,  where  map  show- 
ing park  was  referred  to  in  deed,  57  C  34 

dedication ;  declarations  of  grantor,  57  C 

39 

park  board  cannot  make  agreement  binding 
on  city  as  to  conveyance  or  condemnation 
of  land,  75  C  92 

nature  and  control  of  parks,  75  C  100,  76  C 
611 

dedication  by  city  to  State;  capitol  park,  76  C 
599 

city  may  pay  for  parks  out  of  general  funds, 
charter  not  prohibiting,  80  C  111 

right  of  park  commissioners  to  remove  ob- 
struction to  way,  80  C  290 

cannot  use  land  in  front  of  shore  property 
between  high  and  low  water  for  a  public 
park  without  compensation  to  owner  of  up- 
land, 94  C  573 

in  acquiring  and  managing  parks,  town  is 
agent  of  State,  101  C  191 

is   always    subject   to   legislative   control, 

101  C  191 

maintenance  of  municipal  parks  is  govern- 
mental duty,  104  C  283 


city  not  liable  for  negligence  of  servants  in 
maintenance  of  children's  playground  in 
public  park,  104  C  283 

recreation  as  incident  to  use  of  parks,  104  C 
284 

parks,  playgrounds,  etc.,  maintained  by  city 
as  constituting  governmental  acts  with  im- 
munity for  negligence,  106  C  17 

application  by  state  park  and  forest  com- 
mission for  assessment  of  compensation  un- 
der statute  giving  it  power  to  take  land  in 
name  of  State  for  which  compensation  is 
paid  by  State  is  case  "brought  by  the  State," 
116  C  119 

and  therefore  comes  within  statute  provid- 
ing that  State  referee  shall  assess  damages 
in  actions  bv  the  State  to  condemn  land,  116 
C  119 

injunction  against  public  nuisance  cannot  be 
secured  by  individuals  in  absence  of  proof  of 
special   damage,   116  C  426 

rule   applied   to   use    of   public   park   for 

playing  ball  games  and  for  a  dog  pound, 
116  C  426 

where  State  continuously  used  land  as  park 
for  fifteen  years,  owner  of  right  to  mine  it 
held  to  have  abandoned  right,   121   C  43 

persons  injured  while  sliding  and  skiing,  126 
C  510  and  see  Nuisance 

liability  of  State  to  pay  compensation  for  park 
taken  from  municipality  which  held  it  as 
charitable  use,  129  C  106 


PARLIAMENTARY  LAW 


duty  of  all  members  of  a  quorum  present  to 
vote  for  or  against  resolution,  60  C  526 

refusal  by  half  those  present   to  vote  at 

all   does   not   prevent   passage  of  resolution 
by  an  affirmative  vote  of  other  half,  60  C 
525 
-where  a  quorum  is  present,  an  election  is 


legal  if  carried  by  a  majority  of  those  ac- 
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tually  voting,  even  though  a  majority  pres- 
ent protest  against  the  election,  60  C  528 

tie  vote;  members  of  a  board  refusing  to 
vote,  though  present,  cannot  be  counted  to 
make  a  tie,  60  C  527 

presiding  officer  as  servant  of  body ;  proce- 
dure on  point  of  order ;  putting  motion ;  ef- 
fect of  disregard  of  rules  in  executive 
board,  71   C  547 
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Parliamentary  Law 


ia  absence  of  provision  for  stated  mee:;-r; 
adjournment   without   day   is   nod:, 
that  matters  which  bare  been  under  con- 


:>n  will  not  again  be  taken  up  un- 
less i  under  procedure  for  new  1 
123  C  27! 


PARTICEPS  CRIMINIS 
5  re  Accomplice  and  Accessory 


PARTIES 

1.  In  Gz: 

2.  PLAINTIF7; 

3.  In  General :  Persons  Who  May  or  Must  Sue 

4    Persons  Having  Beneficial  Inters:   :r  Legal  Title 

5.  Third  Parry  Beneficiaries 

6.  Joinder 

7.  Dotkhdaitr 

In  General 

9.  Joinder ;  Necessary  Parties 

10.  New  Partus  and  Change  of  Parties 

See  also  Abatement.  Plea  m  -:  Appeal  to  the  Supreme  Court 

47;  Contract;    \    -': :  Joint  and  Several  Liability:  Judg- 
ment; J  13(3);  Mortgages  §  29:  Probate  Col*rt  §  9: 


Wills  * 


§  1.  In  General 

want  of  title  in  one  coplaintiS  in  trover  bars 

all  of  recovery.  13  C  445 
husband  of  stockholder  of  bank  interested  in 

railroad  is  not  disqualified  as  a  party  from 

5tr. .-:     -     ::  ~~:::tr    I;    Z    ':": 
right  of  creditors  to  be  heard  on  application 

of  attaching  creditor.  Sot  trustee,  24  C  140 
jurisdiction  determined  by  parties   : 

-    :      ••■    :r.:  ;t    :-:r.ef.::3.'.'.v    Lr.:e-e?:e;     :-     Z 

332 
towns  regarded  as  parties,  and  as  much  bound 

by  their  admissions  and  .way 

cases,  as  ia  others,  48  C  272 
objection  after  judgment  must  be  regarded  as 

to  parties  at  time  of  judgment.  32  C  224 
if  properly  a  party  then  the  manner  of 

becoming  such  is  immaterial.  52  C  224 
under  Practice  Act  questions  as  to  capacity 

of  parties   to   sue  must  be   raised   bv  the 

pleadings.  52  C  233 
where  not  raised,  by  going  to  trial  on 

merits  such  objection  is  v.  :2  C  233 

Practice  Act  is  liberal  in  respect  to  pai 


:.  : 


.  - 


under  Practice  Act.  the  use  of  technicalities 
is  discouraged.  54  C  241 

mar  trv  his  own  case  and  act  as  68  C 

206.  85  C  209 

parties  to  a  suit  are  made  :.  not  by  com- 

plaint. 72  C  261 

mere  strangers  are  not  entitled  to  have  judg- 
ment set  c.  \  C  493 
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i::  rr.-.y  da  ming  lien  on  judgment  is  not  par- 
ty :  cannot  file  plea  in  abatement,  "4  C  72* 
argument   on    merits    in    Supreme    Court    as 
waiving  nonjoinder   of   par  -.    75 

C  605 
objection  for  s  should  be  made 

_ial  court.  76  C  252 

Ad  and  ave  done  away 

.•-■-: 5    is  to  making  and   describing 
parties.  81  C  127.  91  C  682 

-  can  be  heard  in  a  suit  against 
a  rif  i  property  may  be  seized  tc 

a  judgment.  81  C  229 
no   assignment   of  errors   can  be   adjudicated 
rted   are   p_ 
:.  SI  C  442 
whether  assignee  of  a  judgment  to  whi: 
was  not  a  party,  can  take  out  execution  in 
his  own  name,  quaere.  82  C  209 

re   of   Liml:  rannot   be   interposed 

ags  who  is  not  a  party.   52  C  333 

"•-   ~iey  who  is  a  brother  of  the  judge  is  not 

a  "pari  -  brought  before  him.  in 

which  he  is  employed.  S3  C  180 

a  partv  to  an  action  can  b  own  ca; 

C  209 
person  not  a   party  to  an  ejectment  suit  is 

not  bound  I  :  C  337 

party  bo  appears 

n  1    errora  '-.-::•'    made.  S6 
C  308 
party   described   as   "now  of  parts   unknown, 
-nty  of  Xew  Haven,   State  of  Cor- 
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icut"  is  not  described  as  nonresident;  it  is 
only  a  statement  that  his  whereabouts  in 
New  Haven  County  are  unknown,  86  C 
335 
on  reservation,  court  does  not  pass  on  ques- 
tion affecting  those  not  parties,  86  C  585, 
87  C  663 

parties  concluded  by  judgment  are  those  of 
record,  real  persons  in  interest  who  can 
appear  and  control  proceedings,  those  in 
whose  name  litigation  conducted,  and  who 
authorize  and  accept  it,  87  C  528 

in  partition  suit  judgment  is  obligatory  on 
nonappearing  defendants  and  nonresidents 
served  and  on  all  heirs  at  law  who  were 
parties  plaintiff,  89  C  215 

every  one  directly  concerned  must  have  ac- 
tual or  constructive  notice  to  become  par- 
ties before  courts  will  adjudicate  matter, 
91   C  316 

parties    of    record   and   those   privy   with 

knowledge  of  the  action  are  concluded  by 
the  judgment,  91   C  316 

court  cannot  settle  interest  of  parties  not  rep- 
resented or  persons  unborn,  91  C  500,  92 
C  507 

one  on  whose  behalf  or  under  whose  direction 
a  suit  is  defended  is  the  real  party  in  in- 
terest and  bound  by  judgment,  93  C  166 

defendant  whose  interest  is  adverse  to  a  co- 
defendant,  ma}'  demur,  93  C  374 

where  demurrer  of  one  defendant  is  sustained, 
answer  signed  '"Defendants"  means  those 
entitled  to  answer,  96  C  497 

in  naturalization  proceedings  government  may 

appear  and  be  heard,  98  C  445 
rights   of  those  not  parties  to   action  cannot 

be  determined  therein,  100  C  147 
having    failed    to    appear    parties    cannot    on 

hearing    in    foreclosure    raise    question    of 

validity  of  mortgage  or  lien,   100   C  301 

immunity  from  service  of  civil  process  of  one 
coming  into  State  as  party  defendant  in 
civil  action,   102  C  12 

as  to  party  plaintiff,  quaere,   102  C  12 

effect  of  antagonistic  interests  where  one  man 
represents,  as  administrator,  two  estates 
rights  of  creditors  of  which  conflict,  103 
C  354 

court  is  lenient  to  parties  not  attorneys  trying 

their  own  case,  but  cannot  throw  aside  the 

rules  of  procedure,   103  C  744 
rules  as  to  joinder  of  parties  are  liberal,  104 

C  452 
effect  of  foreign  attachment  on  amendment  of 

writ  where  party  has  been  misdescribed,  105 

C  640 

existence  of  building  restrictions  growing  out 
of  uniform  development  plan  cannot  be  fi- 
nally determined  in  suit  on  contract  to 
sell  lot  in  tract  to  which  other  lot  owners 
are  not  parties,   105  C  657 


Parties  §3 

any  party  having  real,  though  indirect,  in- 
terest in  outcome  of  litigation,  may  partici- 
pate in  it,   106  C  542 

only  way  under  our  procedure  to  import  into 
record  fact  of  notice  given  to  one  not  a 
party  of  record  is  by  order  of  court  in  na- 
ture  of   rule  to   show   cause,   109   C  23 

where  one  cannot  be  bound  by  order  of  court 
without  being  cited  in,  notice  of  motion 
for  such  order  does  not  affect  his  rights, 
109  C  23 

he   may  assume   it  will   result   in   proper 

order  of  notice  to  him,  109  C  23 

where  one  not  formally  made  party  entered 
appearance,  was  fully  heard,  and  took  steps 
to  appeal,  too  late  to  object  when  appeal 
reached  Supreme  Court,  109  C  329 

where  party  not  an  attorney  tries  own  case 
and  appeals,  rules  to  be  liberally  construed 
in  his  favor,   109   C  692 

assessors  not  parties  (as  in  civil  case)  in 
hearing  before  tax  commissioner  de  list- 
ing  and   assessing  of  property,   117   C   305 

where  one  enters  general  appearance  in  re- 
ceivership and  actively  contests  claim  of 
another  in  trial  court  and  on  appeal,  he 
cannot  be  heard  to  say  he  is  not  party  to 
action,    117   C  445 

effect  of  dropping  mortgagor  as  party  defend- 
ant in  foreclosure,  with  guarantor's  con- 
sent, upon  liability  of  latter,  119  C  586 

reservation  entertained  as  to  certain  subordi- 
nate questions  though  person  interested  in 
fund,  but  having  no  interest  in  the  subordi- 
nate questions,  was  not  party,  127  C  244 

mere  right  to  intervene  does  not  make  credi- 
tor in  bankruptcy  proceedings  party  in  pro- 
ceedings for  determniation  of  claim  of  an- 
other creditor,  128  C  4 

when  person  is  party  solely  as  trustee,  judg- 
ment not  res  adjudicata  in  another  action 
to  which  he  is  partv  in  individual  capacity, 
129  C  67 

so   finding   of   Probate    Court   that   bank 

was  guilty  of  breach  of  trust  not  res  adjudi- 
cata in  action  for  damages  for  breach  of 
trust  against  bank  as  individual,   129  C  67 

in  claim  for  declaratory  judgment  in  which 
State  is  not  a  party,  not  proper  to  declare 
whether  plaintiffs  have  general  right  aeainst 
State,  129  C  275 

even  if  court  looked  through  corporate  organ- 
ization of  plaintiff,  there  could  be  no  ad- 
judication of  duties  of  other  parties  to  re- 
port employee's  wages  in  action  to  which 
they  are  not  parties,  129  C  339 

§  2.  Plaintiffs 

§  3.  In  General;  Persons  Who  May  or 

Must  Sue 
note  to  deacons  and  their  successors  may  be 
sued  by  successors,   1    R  53 
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§3  Parties 

court  will  not,  on  motion,  pass  on  right  of 
one  having  written  authority  to  appear,  if 
objection  to  appearance  goes  to  the  merits, 
1  R  538 

any  of  those  having  joint  title  may  maintain 
ejectment  against  one  without  title,  4  D 
298,  310 

severance  of  joint  claim;  parties  may  sue 
separately,  2  C  697 

town  may  sue  by  description  instead  of  using 
corporate  name  merely,  3  C  1 

state  treasurer  cannot  maintain  action  for 
penalty  for  violation  of  criminal  law,  6  C 
312 

some  creditors  may  sue  for  all,  when,  11  C 
112 

joint  maker  also  payee  of  note  cannot  sue 
his  comakers,  14  C  237 

right  of  assignee  to  use  name  of  one  dissent- 
ing executor,  18  C  122 

person  making  the  advancement  may  sue  on 
note  given  as  security,  if  indorsed  to  him, 
19  C  201 

otherwise    the    payee    sues    in    behalf    of 

such  person,  19  C  201 

selectmen  may  prosecute  and  defend  suits  in 
which  town  is  party,  19  C  331 

city,  as  such,  should  sue  on  promise  to  city 
treasurer,  20  C  5 

for  penalty  due  state  treasury  State  alone  can 
sue,  22  C  170 

each  assessor  may  sue  for  his  compensation, 
25  C  408 

individual  can  sue  public  officer  only  when 
specially  injured,  26  C  336 

foreign  assignee  in  insolvency  cannot  sue 
here,  28  C  275 

- even  by  bill  of  interpleader,  28  C  286 

bond  to  town  afterwards  divided,  for  sup- 
port of  bastard,  29  C  500 

part  retaining  original  name  may  sue  for 

benefit  of  the  part  supporting  the  bastard, 
29  C  500 

administrator;  loan  to  firm;  guardian  indebt- 
ed to  firm ;  remedy  by  legatee,  33  C  509 

suit  for  chose  in  action  of  wife  should  be  in 
name  of  husband  as  trustee,  40  C  47 

for  breach  of  covenant  in  deed  to  A  as  trus- 
tee of  future  company,  A  should  sue,  41  C 
112 

that  others  furnished  the  money  held  im- 
material, 41  C  112 

town  may  petition  for  injunction  against  aban- 
donment of  railroad  station,  if  liable  to 
maintain  highway  after  abandonment,  41  C 
348 

one  having  acted  as  agent  may  file  lien  and 
foreclose  it  as  "A,  agent,"  42  C  95 

where  grantee  makes  absolute  contract  to 
pay  note  at  maturity,  failure  to  pay  gives 
grantor  right  of  action  for  breach  of  con- 
tract, 42  C  244 

mortgagee  may  sue  on  promise  of  purchaser 
assuming  mortgage  debt,  48  C  224 
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— sustainable    on    principle    governing    as- 
sumpsit   for   money    had    and    received,    48 
C  224 
-case  different  when  the  assuming  convey- 


ance is  itself  a  mortgage,  48  C»224 
purchaser    of   equity   assumes   and   agrees    to 

pay  mortgage  debt;  mortgagee   cannot   sue 

on   promise  ordinarily,   without   assignment 

of  the  right,  49  C  202 
as  a  rule  action  on  contract  can  be  brought 

only  by  him  with  whom  it  was  made,  and 

from  whom  the  consideration  moved,  49  C 

203 

exceptions  to  rule,  49  C  203 

whether  part  only  of  those  interested  in  assets 

of  estate  can  sue  administrator  for  neglect, 

quaere,  49  C  580 
plaintiff   not   bound    to   sue   upon    request   of 

defendant  who  disputes  his  right,  51   C  310 
especially  when  defendant  is  not  thereby 

misled,  51   C  310 
incapacity  of  plaintiff  to  sue  must  be   raised 

by  pleadings,   52   C   233 
sale  by  conservator  of  land  of  ward,  subject 

to  mortgage   to  secure   note   for  benefit  of 

ward,  note  to  be   part  of  price ;   mortgage 

proved   invalid,    53   C   175 
held   heirs    of    ward    could    recover   bal- 
ance of  price,  53  C  175 
-or  conservator  as  'assignee  of  heirs  hav- 


ing paid  note,  53  C  175 
-or  conservator  in  his  own  right,  he  pay- 


ing money  for  defendant's  benefit  at  his  re- 
quest, 53  C  175 

action  does  not  lie  by  one  partner  against  an- 
other for  contribution,  until  firm  accounts 
are   settled,   54   C  232 

tenant  at  will  may  sue  for  obstruction  by 
wrongdoer  of  incorporeal  easement,  56  C 
359 

plaintiff  must  recover  if  at  all  in  the  capacity 
in  which  he  sues,  57  C  454 

lies  by  State  against  railroad  company  for 
taxes,  60  C  327 

same  individual  cannot  sue  as  executor  and 
trustee,  when,  60  C  393,  399 

necessity  of  presence  of  all  parties  interested 
under  will  in  suit  for  construction,  60  C 
500 

remainderman  of  personalty  cannot  sue  trus- 
tee for  life  tenant,  in  equity,  and  compel  him 
to  defend  his  investments  pending  the  life 
estate,  60  C  543 

a  member  of  a  voluntary  association  cannot 
maintain  an  action  against  association  un- 
der statute,  61  C  227 

right  of  selectmen  to  prosecute  and  defend 
suits  to  which  their  town  is  a  party,  64  C 
88 

assistant  clerk  of  a  court  may  bring  an  action 
in  that  court,  64  C  129 

proper  plaintiff  in  action  to  uphold  child's 
right  to  education,  65  C  190 


suit  by  few  where  many  are  interested;  by 
selectmen  to  enforce  agreement  of  water 
company  to  let  all  inhabitants  of  a  town 
within  reasonable  distance  of  its  pipe  line 
take  water  from  it,  68  C  332 

right  of  private  person  to  sue  for  public  nui- 
sance, 69  C  678,  80  C  186 

in  action  by  prochein  ami  no  authority  or  con- 
sent from  the  child  is  necessary ;  nature  of 
office,  70  C  642 

ordinarily  plaintiffs  may  join  at  will  and 
should  not  be  stricken  out  without  their 
consent,  72  C  478 

proper  party  to  bring  action  for  fraudulent 
sale  of  ward's  estate  by  conservator  after 
ward's  death;  defect  waived  by  failure  to 
object  till  final  judgment,  81   C  127 

objection  that  administrator  and  not  heir  is 
proper  plaintiff  in  suit  on  note  of  deceased, 
comes  too  late  in  Supreme  Court,  espe- 
cially after  finding  that  former  had  trans- 
ferred legal  title  to  latter,  81  C  143 

mandamus  to  compel  street  railroad  to  com- 
plete tracks  is  an  action  where  State  is 
party  plaintiff;  can  be  brought  in  the  name 
of  the  city,  81  C  645 

a  corporation  can  be  revived  in  order  to  sue 
on  an  obligation  due  it,  82  C  334 

administrator  may  bring  appeal  from  allow- 
ance of  claim  by  commissioners,  82  C  501 

where  notes  for  support  of  A  and  son  were 
surrendered  by  A  to  B,  A  was  the  only 
proper  person  to  sue,  82  C  600 

subsequent  vendee  cannot  sue  on  a  warranty 
between  original  vendor  and  vendee,  83  C 
231 

devisee  under  specific  devise  may  sue  to  re- 
cover land  devised  from  one  who  holds  it 
wrongfully,  85  C  567 

the  parent  society  is  the  proper  party  plain- 
tiff in  an  action  to  prevent  a  minority  of 
a  local  chapter  from  severing  its  member- 
ship, 88  C  676 

in  partition  suit,  judgment  is  obligatory  on 
all  heirs  at  law  who  were  parties  plaintiff, 
89  C  215 

a  complaint  which  discloses  upon  its  face  a 
lack  of  essential  parties  and  impossibility  of 
getting  them  before  the  court  is  open  to 
demurrer,   91    C   501 

seller  can  maintain  action  against  buyer  when 
title  to  the  goods  has  passed,  94  C  1 

one  may  do  business  and  sue  in  any  name  he 
chooses,  94  C  85 

where   he   sues   as   L  "doing  business   as 

the  A  &  N  Magazine"  no  evidence  of  iden- 
tity of  L  need  be  offered  unless  defendant 
raises  the  issue  by  special  plea,  94  C  84 

default  admits  capacity  of  plaintiff  to  sue, 
94  C  244 

plaintiff's  official  status  need  not  be  established 
until  questioned,  94  C  246 

whether  compensation  insurer  can  sue  third 
party  in  his  own  name,  quaere,  101  C  200 


Parties  §4 

whene  there  was  confusion  in  record  as  to 
whether  plaintiff  was  acting  in  his  own 
right  or  as  agent,  designation  in  judgment 
file  treated  as  conclusive,  103  C  491 

owner,  who  furnishes  material  after  neglect 
or  refusal  of  builder  to  do  so,  may  also 
maintain  action  for  delay,  104  C  430 

when  action  may  be  brought  in  this  State  by 
foreign  receiver,  104  C  665 

agreement  that  conveyance  of  real  estate 
shall  be  rescinded  unless  grantee  can 
secure  judgment  releasing  restrictions  is 
not  opposed  to  public  policy,  and  grantee 
may  maintain  action,  106  C  66 

right  of  individual  specially  damaged  to  en- 
force zoning  regulations  by  injunction ;  re- 
quest for  action  by  public  authorities  not 
essential,  106  C  475 

right  of  abutting  owner  to  maintain  action  for 
discontinuance  of  highway  when  he  sus- 
tains special  or  peculiar  injury,  109  C  151 

husband  may  maintain  action  against  wife  for 
contribution  for  expenditures  on  property 
owned  in  common  by  them,  110  C  651 

relator  is  not  party  in  mandamus  to  enforce 
public  duty  so  as  to  enable  him  to  collect 
costs,    112   C  662 

K  agreed  with  partner  T  to  share  profits  in 
K's  outside  transactions  and  then  incorpo- 
rated so  that  profits  could  not  be  ascer- 
tained ;  held  T's  assignee  had  action  against 
K  for  value  of  interest  under  agreement, 
113  C  449 

State  can  collect  tax  from  gasoline  distributor 
who  has  collected  it  from  consumer  by  ac- 
tion in  name  of  treasurer  though  act  does 
not  state  which  officer  is  to  enforce  pay- 
ment, 115  C  554 

invalidity  of  act  of  1929  authorizing  state 
treasurer  to  sue  for  tax  cured  when  suit 
was  brought ;  held  treasurer  had  power  to 
bring  it  though  tax  accrued  before  validat- 
ing act,  115  C  554 

nothing  in  public  policy  forbidding  husband 
from  bringing  action  against  wife  to  ad- 
just property  rights  between  them,  par- 
ticularly after  they  are  separated,  120  C  528 

action  on  behalf  of  minor  is  properly  brought 
by  the  minor  by  next  friend,  124  C  518 

assignor  of  partial  interest  in  mortgage  is 
proper  party  to  realize  upon  obligation  and 
to  apportion  amount  recovered  between 
himself  and  assignee,   128  C  370 

§  4.  Persons  Having  Beneficial  Inter- 
est or  Legal  Title 

holder  cannot  sue  on  note  after  its  assign- 
ment to  trustee  in  bankruptcy,  1  R  139 

nominal  plaintiff  without  legal  or  equitable 
interest  cannot  sue  in  equity,  2  R  499 

suits  by  part  of  church  society,  under  special 
authority,  2  D  259 

in  equity  town  alone  is  obligee  of  bond  to 
selectmen  for  town's  use,  7  C  543 
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§  4  Parties 

agent  may  sue,  when,  8  C  61 

specialty  executed  to  one  in  trust  for  anoth- 
er's beneht.  should  be  sued  in  name  of  par- 
legal  title,  8  C  286,  41    C  112 

person  having  legal  interest  in  note  should 
sue.  9  C  94 

payee  cannot  maintain  if  he  indorses  note 

ever,  pending  suit.  9  C  94,  26  C  1 

agent  or  attorney  without  interest  in  subject- 
matter  cannot  sue,  9  C  270 

action  for  fines  not   sustainable  by  state 

treasurer  in  his  own  name.  9  C  270 

want  of  title  in  one  coplaintiff  in  trover  bars 
all  of  recovery.  13  C  445 

what  facts  sufficiently  show  plaintiffs  inter- 
est. 14  C  23 

person  having  the  legal  interest  should  sue, 
14  C  327.  445.  22  C  67.  26  C  3 

presumed  to  be   the   person   from   whom 

the  consideration  moved.  14  C  445 

executor  and  administrator  should  sue  on 
agreement  for  legatee's  benefit.  14  C  445 

trustee  to  whom  promise  is  made  should  sue, 
14  C  445 

debtor's  assignee  in  bankruptcy  may  sue  a 
trustee,  when.  18  C  253 

trustee  in  insolvency  and  not  the  insolvent 
should  sue.  30  C  97 

bill  by  trustee  for  sole  benefit  of  others;  if 
interested  parties  acquiesce,  respondents 
cannot  object,  31   C  395 

plaintiff  must  have  had  a  continuous  title 
from  commencement  to  trial.  33  C  42 

note:  transfer  pending  suit:   repurchase; 

suit  not  maintainable.  33  C  42 

delivery  to  donee  of  savings  bank  book  gives 
him  richt  to  sue  thereon  in  own  name,  36 
C  92 

grantee  may  enforce  easement.  3S  C  296 

statute  does  not  preclude  suit  in  name  of  as- 
signor. 39  C  337 

for  breach  of  covenant  in  deed  to  A  as  trus- 
tee of  future  companv.  A  should  sue.  41  C 
112 

that  others  furnished  the  money  is  im- 
material. 41   C  112 

voluntary  association  cannot  maintain  chan- 
cery- bill  when  legal  title  to  realtv  is  essen- 
tial. 44  C  259 

mortgagor  may  use  mortgagee's  name  to 
sue  third  persons  in  ejectment,  if  mortgage 
be  satisfied.  47  C  190 

petition  to  set  aside  award  on  submission  by 
"A.  as  agent  of  owners  of  vessel  B."  to  be 
brought  bv  and  in  names  of  owners.  47  C 

makes   no   difference   that   submission   be 

under  seal,  47  C  388 

when  either  principal  or  agent  may  sue  in  his 
own  name.  47  C  388 

legatees  interested  cannot  sue  in  their  own 
names  to  have  stocks  transferred  to  the  ad- 
ministrator of  the  estate,  49  C  580 
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if  the  administrator  neglects  his  duty  to 

collect  all  the  assets  the  law  affords  the 
legatees  ample  remedy,  49  C  580 

whether  part  only  of  those  interested  in  as- 
sets of  estate  can  sue  administrator  for  neg- 
lect, quaere,  49  C  580 

where  trustee  may  sue  alone  under  Practice 
Act.  but  joins  with  others,  he  is  properly 
a  party,  52  C  233 

administrator  of  petitioner  held  not  entitled 
to  relief,  or  a  judgment  as  such,  for  benefit 
of  heirs,  on  a  bill  for  reformation  of  deed, 
59  C  139 

tax  collector  may  foreclose  tax  lien  in  his 
own  name  and  for  his  own  benefit  when, 
59  C  522 

assignee  of  nonnegotiable  chose  in  action  can 
sue  in  own  name  on  common  counts  for 
money  had  and  received.  72  C  261 

last  of  successive  grantees,  each  of  whom  as- 
sumes payment  of  mortgage  indebtedness, 
liable  to  mortgagee,  75  C  69 

administrator  d.  b.  n.  as  necessary  parry  to 
foreclosure  of  judgment  lien  secured  by  his 
predecessor  in  office ;  parties  beneficially 
interested  may  enter.  75  C  154 

plaintiff  not  estopped  from  suing  as  assignee, 
if  defendant  had  notice  of  assignment  be- 
fore an  appea".  was  dismissed,  82  C  208 

where  A  was  given  note  of  B  in  payment  for 
stock,  he  became  bona  fide  holder  and  was 
real  as  well  as  nominal  party  plaintiff  in 
suit  brought  on  it,  82  C  585 

one  who  earns  a  living  by  gathering  oysters 
on  natural  beds  is  a  proper  plaintiff  to  re- 
sist encroachments  thereon,  89  C  7 

action  of  summary  process  brought  by  lessor 
on  behalf  of  a  purchaser  is  not  subject  to 
dismissal,  94  C  452 

assignee  mav  sue  in  assignor's  name  or  in  his 
own,  99  C  451,  102  C  434 

statute  giving  real  parrs-  in  interest  right  to 
sue  is  designed  to  do  away  with  nominal 
parties,  not  to  create  new  rights,  106  C  688 

Practice  Act  permits  but  does  not  require  ac- 
-.:  r.  to  be  brought  bv  real  party  in  interest, 
108  C  173 

hence    owner    of    legal    title    may    bri 

ejectment,   though   not   owner   of   beneficial 
interest,  108  C  173 

action  to  quiet  title  may  be  maintained  by  the 
owner  of  land  out  of  possession,  109  C  451 

right  of  action  accruing  after  petition  in  bank- 
ruptcy belongs  to  bankrupt  after  confirma- 
tion of  composition,  111   C  475 

assignor  of  cause  of  action  may  properly  pur- 
sue it  to  judgment  and  file  judgment  lien, 
114  C  79 

after    lien    filed    and    formal    assignment 

made,  assignee  mav  bring  foreclosure,   114 
C  79 


Parties  §5 


mortgagee  may  maintain  action  in  own  name 
against  grantee  who  assumes  and  agrees 
to  pay  incumbrance,  114  C  201 

whether  an  action  is  one  brought  by  the  State 
is  decided  not  by  nominal  party  on  the 
record,  but  by  effect  of  judgment  or  decree 
which  can  be  entered,  116  C  123 

State    is    real    party    when    relief    sought 

inures  to  it  alone,  or  action  will  deprive 
State  of  funds  or  property,  116  C  119 

application  by  state  park  and  forest  commis- 
sion for  assessment  of  compensation  under 
statute  giving  it  power  to  take  land  in  name 
of  State  for  which  compensation  is  paid  by 
State  is  case  "brought  by  the  State,"  116  C 
119 

and  therefore  comes  under  statute  pro- 
viding that  state  referee  shall  assess  dam- 
ages in  actions  by  the  State  to  condemn 
land,  116  C  119 

P  sought  declaratory  judgment  to  determine 
whether  decree  of  Probate  Court  that  will 
was  void  settled  conclusively  rights  of  par- 
ties, and,  if  not,  determination  of  his  rights ; 
held  demurrer  to  it  should  have  been  over- 
ruled, 116  C  201 

but  as  plaintiff  had  no  title  to  property. 

demurrer  to  prayer  that  title  to  real  estate 
should  be  quieted  in  him  properly  sustained, 
116   C  201 

executrices  of  insured's  estate  sued  for  can- 
cellation of  assignment  of  policy  to  defend- 
ant through  undue  influence  in  which  they, 
as  individuals,  had  previously  been  bene- 
ficiaries ;  held  estate  not  entitled  to  proceeds 
of  policy  and  executrices  had  no  interest  in 
matter,  116  C  721 

assignee  of  money  due  contractor  could  sue 
in  own  name  without  joining  contractor, 
where  assignment  accepted  by  town,  120 
C  274 

though   town  might  have  taken   steps   to 

have  contractor  joined,  by  going  to  trial 
without  objection  it  waived  any  defect,  120 
C  274 

right  of  action  for  personal  injuries  did  not 
pass  to  trustee  by  adjudication  in  bank- 
ruptcy, 123  C  68 

only  rights  of  action  arising  upon  con- 
tract or  from  unlawful  taking  or  detention 
of  or  injury  to  property  pass  to  trustee,  123 
C  68 

statute  that  check  does  not  operate  as  assign- 
ment of  funds  and  that  bank  not  liable  to 
holder  unless  it  accepts  or  certifies  check, 
128  C  476 

controls   liability  of  bank  to  holder,  and 

any  common-law  right  of  latter  to  recover 
as   third   party   beneficiary   supplanted,    128 
C  476 
-but    check    in   connection    with    proof   of 


other  circumstances  may  operate  as  assign- 


ment vesting  in  holder  exclusive  claim  to 
fund,  128  C  476 

check  drawn  by  trustee  in  bankruptcy  to 

pay  a  creditor's  dividend  not  within  this 
principle,  128  C  476 

§  5.  Third  Party  Beneficiaries 

one  performing  the  act  may  sue  on  promise 
to  pay  whoever  will  do  it,  2  R  120 

pauper  cannot  sue  on  bond  given  to  town 
for  pauper's  support,  2  D  559 

one  for  whose  benefit  a  contract  is  made  may 
sue  for  its  specific  performance,  7  C  342 

when  promise  is  made  for  third  person's  ben- 
efit, 14  C  445 

beneficiary  or  promisee  may  sue  on  promise 
to  one  for  another's  benefit,  18  C  244 

stranger  to  consideration  cannot  sue  on  prom- 
ise to  pay  debt  of  another,  31  C  95 

exceptions  to  rule  that  action  on  contract  may 
be  brought  only  by  him  who  made  it  and 
from  whom  consideration  moved,  49  C  203 

proper  party  to  enforce  promise  of  A  made 
to  B  to  pay  B's  son  money  after  B's  death, 
71  C  245 

right  of  stranger  to  consideration  to  sue  on 
contract,  71  C  245,  72  C  68,  73  C  396,  77  C 
42 

one  may  sue  on  or  defend  upon  a  contract  for 
his  direct  and  exclusive  benefit,   99   C  203 

thus  in  action  of  foreclosure  by  assignee 

of  mortgage  defendant  may  plead  agree- 
ment between  plaintiff  and  assignor  that 
former  would  not  bring  foreclosure  pro- 
ceedings for  certain  time,  99  C  204 

if  one  sues  or  defends  on  contract  made  by 
third  party  for  his  benefit  court  can  summon 
in  any  necessary  further  parties,  99  C  204 

one  term  only  in  agreement  may  be  enforced 
by  third  party  beneficiary,  99  C  206 

exception  to  right  of  third  party  to  sue 

where  a  partnership  or  corporation  has 
assumed  the  debts  of  another,  99  C  215 

where  general  insurance  agent  arranged  with 
agents  of  other  companies  to  carry  part  of 
insurance  after  impending  sale,  purchaser, 
in  case  of  loss,  is  sole  beneficiary  under 
agreement  and  can  sue  on  it,  101  C  627 

one  who  sues  on  contract  made  by  another 
for  his  sole  benefit  should  make  that  other 
one  a  party,  101  C  646 

contract  enforceable  by  third  party  only  when 
made  for  his  direct  and  exclusive  benefit, 
105  C  151 

inhabitant  of  fire  district  whose  house  is 
burned  cannot  sue  for  breach  of  contract 
between  district  and  water  company,  105  C 
151 

third  party  may  enforce  promise  for  his  di- 
rect and  exclusive  benefit ;  intent  to  bene- 
fit implied,  106  C  683 

right  of  one  for  whose  benefit  promise  is  made 
to  sue  upon  it  under  Florida  law ;  their  law 
same  as  ours,  106  C  684 
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where  several  persons  agree  to  reimburse 

nominal  owner  of  property  for  all  expenses 
incurred  in  connection  with  its  develop- 
ment and  sale,  holder  of  mortgage  can  sue 
them  where  nominal  owner  assumed  mort- 
gage, 106  C  684 

right  of  one  injured  to  sue  as  third  party  ben- 
eficiary where  statute  makes  person  rent- 
ing automobile  to  another  liable  for  any 
damage  done  by  it,  10S  C  333 

third  party  beneficiary  may  sue  where  intent 
is  to  confer  on  him  a  right  against  prom- 
isor, 109  C  256 

he   need  not  be  identified  when  contract 

made,  109  C  256 
-materialmen  entitled   to   recover  on   con- 


struction bond  providing  that  contractor 
will  pay  all  persons  having  contracts  with 
him  for  labor  or  materials,   109  C  256 

basis  of  rule  permitting  third  party  benefici- 
ary to  sue,  110  C  89 

rule   applied   to   assumption  of  mortgage 

despite  fact  that  some  owner  of  equity  in 
chain  of  title  has  not  assumed  it,  110  C  89 

intent  to   confer   benefit   to   sue  on   third 

party  is  to  be  found  in  contract  read  in 
light  of  surrounding  circumstances,  not  ac- 
tual intent,   110  C  89 

right  to  recover  from  one  assuming  mortgage 
rests  on  theory  of  third  party  beneficiary, 
or  principal  and  surety,  111  C  269 

and  cannot  be  enforced  where  contract  in- 
duced by  fraud.   111   C  269 

lienors  claiming  right  under  release  clause  in 
mortgage  as  third  party  beneficiaries  have 
no  greater  rights  than  mortgagor,  114  C 
467 

mortgagee's  president  assured  receiver  of 
mortgagor  that  he  would  not  bother  him 
for  payments  on  principal  for  couple  of 
years ;  held  assurance  given  for  protection 
of  receiver  only  and  not  binding  agreement 
as  to  corporation  which  took  over  property 
for  benefit  of  stockholders  of  mortgagor,  117 
C  218 

town  could  sue  on  bond  in  bastardy  action 
providing  for  its  indemnity  for  expenses  of 
maintenance,  as  third  partv  beneficiary.  128 
C  314 

any  common-law  right  of  holder  of  check  to 
recover  of  bank  as  third  party  beneficiary 
supplanted  by  statute,  128  C  476 

§  6.  Joinder 

two  or  more  cannot  join  in  an  action  for  vex- 
atious suit,   K   145 

partners  cannot  join  for  malicious  arrest  of 
one  on  joint  obligation,  unless  special  joint 
damage  is  shown,  1  R  159 

different  plaintiffs  cannot  join  in  scire  facias 
for  one  bail,  when.  1  R  281 

joint  insurers  for  distinct  sums  may  join  in 
bill  for  fraud,  2  D  553 
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mav   sue  jointly   if  legal   interest   is   joint,   3 

C  142 
those  jointlv  entitled  or  damaged  must  jcir., 

8  C  237  " 
joinder  of  all  interested  parties  dispensed  with 
when  very  inconvenient,  8  C  457 

want  of  title  in  one  coplaintiff  in  trover  bars 
all  of  recovery,  13  C  445 

nonjoinder  of  joint  possessor  in  trespass 
quaere  clausum  fregit  is  ground  for  plea  in 
abatement  only,  14  C  270,  17  C  402 

mav  affect  apportionment  of  damages,  17 

C  415 

all  persons  interested  should  be  made  parties 
to  bill  in  chancery,  14  C  524 

nonjoinder  of  one  properly  coplaintiff  in  ac- 
tion ex  delicto  is  ground  for  plea  in  abate- 
ment, only,   15  C  302 

both  trustee  and  beneficiary  should  be  par- 
ties to  suits  de  trust  property,  17  C  555,  31 
C  258 

mere  saving  of  expense  is  n©  ground  for  sev- 
eral joining  in  bill  in  equity,  25  C  224.  232 

suit  jointly  brought  and  requiring  joint  inter- 
est fails  if  either  party  does  not  prove  his 
title.  29  C  45 

injunction ;  agent  held  out  as  sole  owner ; 
principal  need  not  be  joined.  33  C  158 

petitioner  need  not  join  silent  partner,  33 

C  158 

husband  may  under  statute  join  wife  in  suit 
for  her  personalty,  42  C  141 

copartnership  need  not  be  joined  in  a  suit  for 
tort.  52  C  65 

where  a  trustee  may  sue  alone  under  Practice 
Act  but  joins  with  others,  he  is  still  prop- 
erly a  party,  52  C  233 

in  bringing  and  defending  suits,  cotenants  are 
independent  of  each  other,  52  C  263 

under  Practice  Act,  assignor  retaining  part 
interest  may  be  joined.  54  C  241 

husband  and  wife  may  join  in  suit  for  for- 
feitures for  neglect  to  file  certificate  of  fore- 
closure.  57   C   52 

statute  allowing  joinder  of  husband  and  wife 
to  be  liberally  construed,  57  C  53 

wife  may  sue  in  her  own  name  for  alienation 
of  husband's  affection;  husband  need  not 
join.  58  C  1 

joint  judgment  for  several  plaintiffs  unequally 
interested  in  trust  fund  misappropriated,  up- 
held. 65  C  544,  80  C  702 

where  one  guarantor  has  paid  another  part  of 
amount  which  latter  was  forced  to  pay,  he 
cannot  join  in  suit  for  contribution  against 
others,  67  C  147 

demurrer  lies  for  misjoinder  of  remainderman 
with  tenant  by  curtesy  in  appeal  from  as- 
sessment of  taxes,  67  C  272 

where  no  judgment  is  given  for  misjoined 
plaintiff  and  defendant  suffers  no  harm,  a 
new  trial  will  not  be  granted,  72  C  519 
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right  of  shareholders  in  corporation  to  join  in 
tax  appeal,  where  interests  are  identical,  73 
C  288 

creditors  of  dissolved  corporation  properly- 
joined  as  plaintiffs  in  action  to  enforce 
stockholder's  liability,  78  C  596 

owners  abutting  on  highway  may  join  in  ac- 
tion to  prevent  its  obstruction,  79  C  359 

if  one  of  several  grantors  seeks  to  set  deed 
aside,  other  grantors  should  be  made  par- 
ties; not  so,  in  action  for  rents  and  profits 
due  plaintiff,  79  C  644 

various  certificate  holders  in  safety  fund  of 
insurance  company  properly  joined  in  equi- 
table action  to  enforce  their  rights,  80  C 
702 

misjoinder  or  nonjoinder  of  parties  as  a  de- 
fense should  be  pleaded,  91  C  343 

where  several  have  separate  interests  involv- 
ing distinctive  issues  under  act  for  refund- 
ing taxes,  not  necessary  to  join  all  in  man- 
damus to  enforce  claim,  99  C  378 

town's  power  to  tax  not  a  property  right  but 
an  attribute  of  sovereignty,  101  C  191 

• therefore   Orange  not  necessary  party  in 

condemnation  of  land  in  Orange  by  New 
Haven,  101  C  191 

where  pauper  confined  in  state  institution, 
State  should  be  party  to  action  to  compel 
support,  103  C  1 

life  tenant  and  remainderman  may  sue  jointly 
or  separately  for  respective  damages  from 
change  of  highway  grade,   104  C  452 

mortgagee  and  pledgee  of  mortgage  may  join 
in  complaint  for  foreclosure,  especially 
where  there  is  acceleration  clause,  111  C 
106 

statute  providing  that  numerous  parties  may 
be  represented  by  one;  contemplates  com- 
mon interest  and  inapplicable  where  inter- 
ests of  parties  are  opposed  or  inconsistent, 
118  C  521 

where  H  commenced  action  to  quiet  title  and 
thereafter  conveyed  premises  to  another,  the 
latter  properly  joined  as  plaintiff,  123  C 
372 

broad  provision  of  our  statute  covers  such 

a  situation,  123  C  374 

where  plaintiffs  brought  joint  action  for  dam- 
ages due  to  automobile  collision  and  at  trial 
defendant  expressly  waived  this  joinder,  he 
cannot  take  advantage  of  it  on  appeal,  125 
C  737 

joinder  of  assignor  and  assignee  to  enforce 
contract  restricting  employee  did  no  harm 
to  defendant,  since  assignee  could  have 
brought  action  in  own  name  or  that  of  as- 
signor, 126  C  516 

town  chargeable  with  child's  support  is  not 
necessary  party  to  bastardy  action  by  moth- 
er, 128  C  314 


§  7.  Defendants 

§  8.  In  General 

counties  not  liable  to  action  at  law,  1  R  158, 
2  R  30,  12  C  404 

bill  not  disclosing  any  interest  in  defendants, 
held  demurrable,  7  C  387 

school  district  may  sue  and  be  sued,  10  C  390 

residents    are    parties    to   a    suit    against, 

and  may  appear  and  defend,  10  C  398 

foreign  corporation,  some  of  whose  stockhold- 
ers reside  in  State,  not  liable  to  suit  by  writ 
of  summons  in  our  courts,  14  C  301 

bill  to  settle  firm  accounts  to  be  brought 
either  against  partner  or  one  in  privity,  17 
C  121 

inhabitant  may  appear  and  defend  in  suit 
against  town,  19  C  331 

that  one  is  an  inhabitant,  is  shown  if  rec- 
ord shows  he  is  selectman,   19   C  331 

selectmen  may  prosecute  and  defend  suits  in 
which  town  is  party,  19  C  331,  64  C  88 

does  not  lie  by  reversioner  against  estate  of 
life  tenant  to  recover  fund,  51  C  20 

such  title  ceases  upon  death  of  tenant ;  the 

administrator,  not  estate,  is  liable,  51   C  20 

voluntary  association ;  may  sue  it  or  mem- 
bers, 55  C  103 

one  holding  prisoner  on  mittimus  is  the  de- 
fendant in  habeas  corpus  proceedings,  60  C 
426 

where  one  is  garnisheed  as  receiver  but  made 
party  in  individual  capacity,  judgment  does 
not  lie  against  him  in  his  official  capacity, 
66  C  283 

where,  in  action  for  wrongful  seizure  of  goods, 
plea  was  a  return  to  trustee  in  insolvency 
of  plaintiff's  vendor,  demurrer  upheld  on 
ground  that  trustee  not  made  a  party,  68  C 
391 

one  who  makes  an  agreement,  without  author- 
ity, as  agent,  trustee,  etc.,  is  personally  lia- 
ble, 71  C  215 

town  proper  party  to  action  after  consolida- 
tion, 72  C  565 

legatees  whose  interest  in  estate  would  be  re- 
quired to  satisfy  judgment  against  estate 
are  real  parties  in  interest,  73  C  403 

so  B's  legatees  are  real  parties  in  inter- 
est to  judgment  against  estate  of  A.  where 
B  inherits  all  A's  property,  73  C  403 

where  writ  names  two  defendants,  but  com- 
plaint charges  one  only,  judgment  against 
both  is  void  in  toto,  75  C  605 

"pretended  town"  as  defendant  in  quo  war- 
ranto, 77  C  266 

administrator  of  deceased  stockholder  as  de- 
fendant in  action  by  creditors  to  reach  un- 
paid balance  on  subscription,   78  C  576 

corporation  cannot  be  made  party  after  dis- 
solution, 78  C  605 

taxpayer  in  city  may  defend  action,  or  appeal 
from  judgment  against  it,  81  C  229 
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personal  representatives  of  each  deceased 
child,  not  his  heirs,  are  necessary  parties  in 
suit  to  construe  will,  88  C  86 

bailor  of  automobile  who  knows  bailee  is  sued 
as  to  its  title  is  bound  to  be  a  party  wheth- 
er he  appears  or  not,  91  C  316 

if  vendor  defends  an  action,  affecting  title  to 
goods,  with  vendee's  knowledge,  the  vendee 
is  a  party,  91  C  316 

to  collect  a  deficiency  on  a  mortgage  fore- 
closure, persons  liable  therefor  must  be  par- 
ties to  the  foreclosure,  91   C  586 

liability  of  guardian  under  a  statute  does  not 
apply  unless  guardian  is  a  party,  93  C  34 

a  defense  that  corporation  should  be  made  de- 
fendant instead  of  stockholders  and  officers, 
should  be  specially  pleaded,  96  C  465 

in  action  by  trustee  in  bankruptcy  to  recover 
special  deposit  in  bank,  nonresident  for 
whose  benefit  it  was  made  does  not  become 
party  by  mere  notice  of  suit,  97  C  303 

trustee  could  not  recover  unless  such  per- 
son was  a  party,  97  C  303 

to  hold  verdict  against  corporation  and  an  in- 
dividual as  its  agent  for  conversion  of  prop- 
ertv,  latter  must  be  sued  as  agent  and  not 
as  individual,  99  C  523 

one  doing  business  in  trade  name  may  be  sued 
in  it  or  in  his  own  name,  99  C  672 

where  A  sells  business  to  B  who  assumes  A's 
debts,  quaere  whether  plaintiff  could  sue  B 
for  unpaid  price  of  goods  sold  to  A  and 
included  in  transfer,  100  C  5 

indorser  on  mortgage  note  may  be  sued  sep- 
arately after  deficiency  judgment  has  been 
obtained  against  maker,   100  C  710 

unsatisfied  judgment  against  one  no  bar 

to  suit  against  other,  100  C  711 

partners  need  not,  and  except  for  statute 
could  not,  be  sued  in  firm  name,  103  C  436 

effect  of  failure  to  expressly  allege  part- 
nership, 103  C  436 

where  validity  of  act  establishing  taxing  dis- 
trict attacked  by  quo  warranto,  officers  of 
district  not  proper  parties,   104  C  192 

where  action  terminated  because  against 
wrong  defendant,  new  action  may  be 
brought  within  one  year ;  Statute  of  Limi- 
tations no  bar,  105  C  94 

in  action  between  town  and  water  company 
to  determine  taxability  of  water  mains, 
question  as  to  taxability  against  property 
owners'  association  which  held  title  to  them 
under  conditional  bill  of  sale  not  considered, 
as  association  not  party  to  action,  107  C  519 

suit  may  be  brought  against  corporation  vol- 
untarily dissolved,  108  C  436 

does  not  lie  against  parent  for  personal  in- 
jury by  unemancipated  minor  child,  109  C 
77 

objection  to  status  as  a  party  defendant  must 
be     raised     with     reasonable     promptness ; 
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waiver  where  party  is  treated  throughout 
trial  as  party  defendant,  109  C  330 

purchaser  at  sale  by  receiver  as  party  to  re- 
ceivership proceedings,  111  C  610 

one  who  has  sold  equity  of  redemption  and  is 
not  a  maker  of  the  mortgage  note  is  not  a 
proper  defendant  in  a  foreclosure  action,  115 
C  634 

in  suit  brought  against  person  in  individual 
capacity,  judgment  cannot  be  entered 
against  him  as  trustee,  116  C  160 

since  1878  right  to  deficiency  judgment  in 
foreclosure  conditioned  on  making  person 
liable  party  to  foreclosure,  116  C  332 

writ  of  error  brought  by  defendant  where 
State  was  plaintiff,  119  C  217 

while    State    cannot    be    made    defendant 

without  its  consent,  where  it  invokes  juris- 
diction, it  subjects  itself  to  any  proper  cross 
demand,  119  C  217 

and  writ  of  error,  though  independent  ac- 
tion in  procedural  sense,  is  ho  less  an  attack 
on  original  judgment  than  an  appeal,  119  C 
217 
-original   judgment   cannot   be   pleaded   in 


bar,  119  C  220 
-effect   of   reversal   is   to  destroy   original 


judgment,  119  C  221 

and    by    bringing    original    action    State 

waives  its  immunity  as  regards  writ  of  er- 
ror, 119  C  217 

§  9.  Joinder;  Necessary  Parties 

in  action  ex  contractu,  nonjoinder  of  party 
must  be  pleaded  in  abatement,  K  77,  24  C 
531 

unless  such  defect  be  apparent  on  face  of 

writ,  K  77 

bill  for  account ;  payment  to  wrong  party ; 
payor  need  not  be  made  a  party,  2  R  1 

obligee  of  bond  not  necessary  party  to  bill  in 
chancery  for  contribution  by  one  of  several 
joint  obligors,  2  D  492 

in  foreclosure  against  mortgagor,  subsequent 
incumbrancers  need  not  necessarily  be  made 
parties,  4  C  344 

in  equity  all  legally  or  beneficially  interested 
must  be  made  parties,  7  C  342 

both  trustee  and  beneficiary  should  be  parties 
to  suits  de  trust  property,  17  C  555,  31  C 
358 

nonjoinder  of  defendants  in  actions  ex  con- 
tractu is  ground  for  plea  in  abatement  only, 
24  C  531,  27  C  42,  38  C  271,  48  C  32 

except  where  declaration  shows  the  omis- 
sion, when  motion  in  arrest  will  lie,  27  C 
44,  48  C  32 

nonjoinder  of  codefendan*  in  equity  held 
waived  by  proceeding  to  trial  without  ob- 
jection, 26  C  288 

borough  having  control  of  streets  and  town 
having  legal  title,  properly  joined,  40  C  411 
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grantor  and  grantee  held  proper  defendants 
to  bill  to  set  aside  trust  deed,  49  C  282 

adverse  claimant  under  prior  deed  alleged  to 
be  fraudulent,  is  a  proper  defendant  when, 
49  C  308 

objection  that  husband  was  not  made  a  party 
defendant  held  too  late  after  trial  on  merits, 
49  C  564 

objection  is  in  nature  of  plea  in  abate- 
ment and  held  to  be  waived,  49  C  564 

copartner  need  not  be  joined  in  a  suit  on  tort, 
52  C  65 

cannot  join  parties  defendant  on  an  account- 
ing unless  there  is  joint  liability,  53   C  38 

as   where   A   had   a   claim   against   B    to 

a  certain  date,  then  against  C,  grantee  of 
B,  53  C  38 

in  a  proceeding  under  statute  to  take  adjoin- 
ing land  for  cemetery,  where  land  owned  by 
different  persons,  held  such  owners  were 
properly  joined,  53  C  551 

assignor  retaining  part  interest  may  be 
joined,  54  C  241 

cannot  join,  under  rule,  maker  and  guarantor 
of  note  which  has  been  merged  in  a  valid 
judgment  against  maker,  55  C  444 

where  several  pollute  stream,  each  may  be  en- 
joined, 67  C  496 

absence  of  suitable  but  not  necessary  parties 
no  ground  of  error,  68  C  157 

if  two  defendants  join  in  same  defense,  they 
must  stand  or  fall  together,  75  C  356 

in  action  to  secure  surrender  of  notes  as- 
signed to  various  parties  by  payee,  all  as- 
signees properly  joined,  77  C  427 

where  one  injured  by  railroad  seeks  to  apply 
funds  in  hands  of  receiver  of  a  company 
leasing  the  road,  under  the  terms  of  the 
lease,  lessor  should  be  made  party,  78  C 
35 

where  agent  converts  property  at  direction 
of  principal,  both  may  be  made  defendants, 
79  C  577 

in  equity  proceedings  all  persons  interested 
should  be  made  parties,  79  C  653 

in  action  by  administrator  to  determine  right 
to  bank  deposit,  the  adverse  claimant  and 
the  bank  are  proper  defendants,  80  C  421 

where  action  involves  right  of  trustee  to  con- 
vey land,  nonjoinder  of  purchaser  and  bene- 
ficiaries of  remainder  is  not  ground  for  new 
trial,  where  conclusion  reached  cannot 
prejudice  their  rights,  80  C  460 

in  action  to  determine  rights  of  certificate 
holders  in  "safety  fund"  of  life  insurance 
company  held  by  trust  company,  the  insur- 
ance company,  its  directors  and  the  trustee 
are  proper  defendants,  80  C  681 

action  by  a  tenant  for  the  fall  of  a  building 
brought  against  both  landlord  and  contrac- 
tor, 82  C  578 


joint  tort-feasors  may  be  sued  severally  or  to- 
gether ;  if  together,  judgment  may  be 
against  any  or  all,  83  C  27 

administrator  is  a  necessary  party  in  action  to 
charge  distributees  with  funds  misappropri- 
ated bv  intestate  brought  thirty  years  after 
her  death,  83  C  75 

in  action  for  testamentary  construction, 
everyone  affected  must  be  a  party ;  when 
this  rule  can  be  dispensed  with,  83  C  654 

the    personal    representative    of    testator 

should  be  a  party,  83  C  654 

one  not  interested  in  a  mortgaged  premises  or 
loan  is  not  a  necessary  or  proper  party  in 
foreclosure ;  assignee  of  unpaid  part  of  a 
future  payment  mortgage  not  yet  due,  85  C 
429 

misjoinder  to  bring  single  action  against  two 
or  more  defendants  in  exclusive  possession 
of  distinct  portions  of  goods  to  be  replevied, 
86  C  373 

in  action  on  note,  all  who  are  severally  liable 
may  be  joined  as  defendants,  89  C  100 

unsatisfied  judgment  against  one  does  not 

bar  suit  against  the  others,  89  C  100 

owner  of  property  is  necessary  party  as  to  de- 
termination of  mechanics'  liens,  90  C  7 

to  determine  a  trust,  all  parties  in  interest 
must  be  parties,  90  C  63 

parties  to  stockholder's  application  for  man- 
damus to  secure  inspection  of  books  of  cor- 
poration, 90  C  638 

joint  and  several  bond;  action  lies  against  all 
parties  or  only  one,  91  C  342 

superseded  trustee  should  not  be  joined  in  ac- 
tion to  determine  rights  in  estate,  91  C  444 

corporation  and  its  officers  should  be  joint  de- 
fendants where  alternative  relief  is  claimed, 
as  the  contract  sued  on  may  be  found  to  be 
authorized  or  unauthorized,  93  C  479 

life  annuitant  is  not  a  necessary  party  on 
question  of  trustee's  fees  unless  the  annuity 
is  jeopardized,  93  C  590 

one  who  has  option  to  purchase  interest  of  co- 
tenant  is  proper  party  to  partition  proceed- 
ings, 97  C  514 

and  may  be  necessary  party,  97  C  518 

persons  who  would  benefit  by  breach  of  con- 
dition subsequent  are  necessary  parties  to 
action  seeking  to  construe  devise  as  having 
that  effect,  98  C  129 

insurance  broker  who  placed  risk  among  sev- 
eral companies  may  be  made  codefendant 
in  separate  suits  on  different  policies  where 
alternative  liability  for  failure  of  duty  to 
place  insurance  is  claimed  against  him,  101 
C  627 

maker  and  indorsers  of  promissory  note  su- 
able jointly  or  separately,   101   C  699 

unsatisfied  judgment  against  one  no  bar 

to  suit  against  others,   101   C  699 

action  for  specific  performance  of  agreement 
to  assign   patents   is   in   personam,   and  ab- 
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sence  as  defendant  of  one  who  might  have 
interest  in  patent  and  of  one  to  whom  de- 
fendant had  made  prior  assignment  without 
consideration  as  trustee,  held  immaterial, 
102  C  179 

tenant  under  prior  unrecorded  lease  for  one 
year  not  necessary  party  in  suit  to  foreclose 
subsequent  mortgage,  102  C  425 

in  action  on  claim  against  distributed  estate, 
representatives  and  distributees  should  be 
made  parties,   102  C  644 

rights  of  creditors  of  estate  cannot  be  set- 
tled in  action  to  which  they  are  not  par- 
ties,  103  C  354 

in  mandamus  to  compel  board  of  relief  to 
list  omitted  property,  owner  is  not  neces- 
sary party,   103   C  609 

in  action  involving  construction  of  will,  de- 
murrer to  complaint  improper,  unless  all 
those  interested  are  parties  and  all  facts 
which  may  aid  in  its  construction  are  made 
to  appear,   104  C  97 

deeds  could  not  be  set  aside  unless  all  par- 
ties to  them  made  parties  to  action,  105  C 
557 

town  is  necessary  and  proper  party  to  appeal 
from  board  of  relief,  107  C  697 

where  taxpayer  appeals  from  board  of  relief 
because  another's  property  was  not  assessed 
at  all,  such  other  is  a  necessary  party  de- 
fendant,  109  C  361 

demurrer  proper  remedy  for  nonjoinder  of 
necessary  party,  109  C  361 

where  executor  is  party  to  probate  appeal 
only  in  representative  capacity,  individual 
rights  cannot  be  determined,  111  C  686 

where  necessary  party  was  omitted  from  ap- 
peal from  public  utilities  commission  de- 
murrer lies,  113  C  494 

as    where    commission    allocated    part    of 

cost  to  railroad  not  made  party,  113  C  494 

meaning  of  provision  that  persons  having  an 
adverse  interest  shall  be  made  party  to 
appeal,  113  C  503 

mortgagee  need  not  join  as  party  to  fore- 
closure a  grantee  who  has  not  recorded  his 
deed,  114  C  88 

obtains    good   title    against   any    such,   to 

which  his  assigns  though  with  notice  suc- 
ceeded, 114  C  88 

where  several  fraudulent  conveyances  to  dif- 
ferent persons  were  parts  of  one  transac- 
tion, they  may  be  joined  as  defendants,  114 
C  226 

administrator  d.  b.  n.  c.  t.  a.  necessary  party 
to  action  seeking  to  set  aside  probate  de- 
cree that  will  was  void  and  property  in- 
testate, 116  C  201 

action  to  clear  title  brought  to  District  Court 
of  Waterbury  which  was  without  jurisdic- 
tion and  removed  to  Superior  Court:  copy 
of  removal  order  not  served  on  adverse 
parties ;  held 
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— neither  court  had  jurisdiction,  and  mort- 
gage not  removed,  117  C  39 
-action   having   been   brought   against   de- 


fendant who  was  dead,  and  heirs  or  rep- 
resentatives not  being  joined,  judgment  in 
it  was  null  and  void  and  could  be  attacked 
collaterally,   117  C  39 

original  contractor  should  be  made  party  to 
action  to  foreclose  mechanic's  lien  against 
subcontractor,   118  C  610 

indebtedness  of  owner  to  former  material 

issue,  118  C  610 

where  New  York  superintendent  of  banks  is 
suing  here  stockholders  of  insolvent  bank 
for  assessment,  all  stockholders  may  be 
made  defendants  in  one  action,  119  C  83 

that  many  distinct  issues  may  be  joined 

and  separate  trials  required,  does  not  change 
rule,  119  C  83 

plaintiff  moved  appeal  be  erased  on  ground 
that  R.  F.  C.  was  necessary  party  to  de- 
termination of  questions  involved  and  was 
not  made  party ;  held  while  R.  F.  C.  would 
not  be  bound,  proper  for  court  to  give  ad- 
vice to  receiver  necessary  to  enable  him  to 
perform  functions,  119  C  115 

suit  by  beneficiary  of  insurance  policy  to  set 
aside  trust  disposing  of  its  proceeds  and 
have  declared  invalid  change  of  beneficiary 
to  trustee,  determined,  though  beneficiaries 
of  trust  or  representatves  of  estate  not 
made  parties  to  action,  119  C  573 

decision  not  conclusive  on  rights  of  per- 
sons not  parties  to  action,  119  C  573 

one  entitled  to  contribution  from  others  may 
enforce  his  claim  by  proceeding  against  any 
one  or  more  for  their  proportionate  share, 
without  proceeding  against   all,   119  C  681 

except  where  special  circumstances  ren- 
der presence  of  all  parties  necessary  to  de- 
termination of  their  rights,  119  C  681 

action  by  receiver  of  nonresident  joint  stock 
land  bank  joining  as  defendants  stockhold- 
ers residing  in  different  counties,  121  C  220 
and   see  Venue 

where  one  defendant  died  pending  appeal  and 
no  representative  entered,  award  could  not 
affect  his  estate,  121  C  640 

but   as    liability    was    several   and   award 

fixed  it  on  other  defendant,  it  could  be  sus- 
tained as  to  him,  121   C  640 

one  whose  property  rights  are  affected  by 
ordinance  which  he  claims  void  may  bring 
appropriate  action  against  municipality 
without  joining  all  others  whose  rights  may 
be  affected.  123  C  470 

municipality     as     representing     property 

owners  within  its  boundaries,  123  C  470 

under  declaratory  judgment  rules,  all  persons 
having  direct  interest  in  subject-matter  of 
action  though  their  presence  not  necessary 
to  decision,  are  required  to  be  made  par- 
ties or  to  have  reasonable  notice,  123  C  470 


— where   they  are  reasonably  within   reach 
of    process    and    not    too    numerous    they 
should  be  made  parties,  123  C  470 
-plaintiff    may    secure    authority    of   court 


for  certain   defendants   to  defend   in   behalf 
of  all,  123  C  470 
-otherwise  plaintiff  should  apply  to  court 


for  order  of  notice,   123  C  470 

where   property   owners   in   area   affected 

by  action  to  have  declared  void  change  in 
zoning,  were  not  made  parties  or  given 
notice,  plaintiff  not  entitled  to  declaratory 
judgment,  123  C  471 

in  many  instances  party  is  entitled  to  relief 
at  law  even  though  proceedings  may  result 
in  rule  directly  affecting  interests  of  others 
not  made  parties,  123  C  481 

in  action  seeking  application  of  doctrine  of 
approximation  to  charitable  trusts,  as  prop- 
erty might  be  declared  intestate,  represent- 
ative of  testator's  estate  should  be  made 
party,  124  C  492 

where  trust  not  of  public  or  charitable  nature, 
no  purpose  of  making  attorney  general 
party  defendant  in  suit  to  terminate  it,  125 
C  649 

his  presence  as  party  does  not  afford  ade- 
quate   representation    for    unborn    issue    of 
plaintiff,  125  C  649 
-nor  can  parents  represent  the  interest  of 


unborn  issue  where  their  interests   are  not 
identical,  125  C  649 

proper  parties  in  appeals  from  administrative 

boards  or  officers,  127  C  16 
parties   having   direct    interest    should   be 

summoned  in,  127  C  23 

where  no  statutory  or  charter  provision,  in 
appeals  from  boards  charged  with  duty  of 
preserving  interests  of  public,  citation  to 
board  as  such,  served  either  on  secretary  or 
its  individual  members,  to  appear  and  an- 
swer complaint,  is  proper  procedure,  127  C 
23 

other   adverse   interests    should   be   sum- 
moned in,   127  C  23 
-similar    practice    in    appeals    from    public 


officers    as    mayor,    highway    commissioner, 
tax  commissioner,  127  C  24 
-where  function  of  board  or  municipal  of- 


ficer goes  no  farther  than  to  determine 
rights  of  parties  before  it,  no  occasion  to 
make  board  a  party  and  citation  should  run 
to  municipality  concerned,    127   C  24 

persons  with  whom  board  of  education  made 
contracts  necessary  parties  to  action  for 
judgment  declaring  rights  of  board  to  make 
contracts  with  them  which  would  be  valid, 
127  C  348 

deficiency  of  parties  did  not  appear  where 
complaint  in  suit  for  possession  alleged  that 
defendant,  who  owned  property  jointly  with 
deceased  wife,  was  her  sole  heir,  127  C  723 


Parties  §  10 

on  application  by  receiver  of  company  which 
issued  participating  certificates  on  mort- 
gages to  sell  property,  certificate  holders 
should  be  made  parties;  if  too  numerous, 
or  other  good  reason,  one  or  more  may  be- 
come parties  for  benefit  of  all  or  be  so 
authorized  by  court,  128  C  362 

such    authority    not    effective    as    regards 

those  with  opposing  interests,  128  C  362 

if    some    become    parties    for    all,    court 

should  order  notice  to  give  all  holders  op- 
portunity to  hear  and  be  heard,   128  C  362 

§  10.  New  Parties  and  Change  of  Parties 

bill  in  equity  never  dismissed  for  want  of 
necessary  parties,  2  R  197.  6  C  422,  31  C 
385 

may  be  continued  to  bring  them  in,  6  C 

422 

court  will  cause  all  principally  interested  to 
be  made  parties,  3  C  354 

not   bound   to   call   in   one  having  merely 

possible  interest,  3  C  354 

rule  that  all  in  interest  must  join  is  subject 
to  court's  discretion,   11  C  120 

party  of  record  may  withdraw,  even  to  preju- 
dice of  party  in  interest,  12  C  349 

the  court  may  extend  the  time  for  amend- 
ing, 19  C  62 

there  can  be  no  amendment  by  adding  new 
names  if  only  one  was  in  the  original  writ, 
24  C  13 

assignee  pendente  lite  need  not  be  made  party, 
24  C  384 

objection  if  valid  at  all  is  too  late  after 

report,  24  C  383 

statute  giving  creditor  right  to  appear  in  the 
suit  where  debtor's  property  attached  does 
not  impair  any  previous  rights  but  fur- 
nishes him  an  additional  remedy,  25  C  356 

no  ground  of  dismissal  that  persons  interest- 
ed are  not  parties ;  they  should  have  been 
summoned  in,  31   C  493 

a  writ  against  three  as  partners  can  be 
amended  by  adding  a  fourth,  32  C  106 

assignment  in  insolvency  by  plaintiff  pendente 
lite  of  his  interest  excepting  surplus,  33  C 
467 

sufficient     interest     remains     but     trustee 

should  be  made  a  party  also,  33  C  467 

statute  of  1875  de  additional  plaintiffs,  a  re- 
medial one,  47  C  210 

to  be   liberally  construed ;   not  limited  to 

contract  actions,  47  C  211 

object  of  statutes  de,  was  to  save  time  and 
expense  of  new  suit,  49  C   111 

new  parties  may  be  cited   in  under  stat- 
ute,   though    there    is    no    cause    of    action 
against  original  defendant,  49  C  110 
-even  after  case  has  been  abated  by  court 


upon  plea,  49  C  110 

defendant  cannot  cite   in   parties   whose  legal 
relation  is  only  to  himself,  by  raising  issues 
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ty  in  order  to  appeal,  82  C  208 
on  a 


Partition 


ap  company's  title,  to  make  it  a  party,  82  C 
333 

executor  of  deceased  debtor  should  be  substi- 
tuted in  an  action  brought  during  debtor's 
life;  made  a  party  by  scire  facias,  88  C  100 

making  corporation  party  to  mandamus  pro- 
ceedings against  officers  to  secure  inspec- 
tion of  books  disregarded,  90  C  639 

if  parties  are  jointly  and  severally  liable  on 
a  bond,  the  dropping  of  one  does  not  re- 
lease the  surety,  91  C  342 

there  is  no  need  of  substituting  adminis- 
trator  of  deceased   one,   91    C  342 

where  a  suit  has  been  brought  by  a  conserva- 
tor in  his  own  name  and  the  ward  dies, 
his  administrator  should  ask  to  be  substi- 
tuted, 91  C  680 

but  if  he  enters  even  by  the  wrong  way, 

the  suit  should  not  be  dismissed,  91   C  680 

assignment  of  right  by  plaintiff  pending  ac- 
tion will  not  defeat  it,  92  C  428 

trustee  in  bankruptcy  cannot  recover  bank  de- 
posit in  which  a  third  party  is  interested 
in  his  absence,  97  C  307 

right  of  administrator  of  defendant  to  enter 
of  his  own  accord,  98  C  211 

so  entered  he  stands  in  shoes  of  deceased, 

98  C  211 

change    in    plaintiff    and    amendment    of 

complaint  held  of  no  consequence,  98  C  208 

third  party  beneficiary  may  sue  on  contract 
made  for  his  benefit ;  other  necessary  par- 
ties may  be  cited  in,  99  C  216 

substitution  for  corporation  defendant  of  in- 
dividual doing  business  as  corporation  will 
not  affect  garnishment,  99  C  672 

at   least   unless    garnishee   or   subsequent 

attaching  creditor  has  been  misled,  99  C  672 

where  trial  court  did  not  give  decree  because 
of  absence  of  necessary  party  plaintiff,  Su- 
preme Court  could  direct  that  trial  court 
make  him  a  party  and  then  grant  relief, 
100  C  686 

trial  court  may  revoke  an  order,  already 
passed,  to  cite  in  an  additional  defendant, 
104  C  54 

misjoinder  or  nonjoinder  can  only  be  at- 
tacked by  motion,  not  by  plea  in  abatement, 
107  C  697 

how  far  a  purchaser  at  a  foreclosure  sale  be- 
comes a  party  to  action,  109  C  23 


-before  he  can  be  bound  by  order  of  re- 


sale at  his  expense  he  must  be  cited  in, 
109  C  23 

on  appeal  to  board  of  relief  on  ground  that 
property  of  another  is  omitted  from  assess- 
ment list,  owner  of  it  is  necessary  party, 
109  C  359 

he  may  be  brought  in  under  statutes,  109 

C  359 

allegations  of  motion  to  cite  in  additional 
parties  not  proper  basis  for  judgment,  110 
C  668 

scope  of  appeal  from  probate  cannot  be  en- 
larged by  sending  back  to  add  party,  111 
C  686 

otherwise  in  construction  of  will,   111   C 

686 

intervention  of  property  owners  asserting 
special  damage,  in  appeal  from  zoning 
board  of  appeals,  properly  allowed,  113  C 
684 

where  parties  (partnership)  who  should  have 
been  sued,  though  ostensibly  another  party 
(corporation)  was  named,  really  appeared 
and  defended,  court  properly  permitted 
amendment,  naming  them,  after  verdict,  117 
C  631 

but  judgment  improperly  entered  against 

them  as  no  amendment  was  filed,  117  C  631 
-and  executor  of  one  of  partners  who  died 


after  suit  was  brought  should  have  been 
made  party  by  writ  of  scire  facias,  117  C 
631 
court  did  not  abuse  discretion  in  denying  mo- 
tion to  reopen  judgment  in  order  to  cite  in 
noteholders,  effect  of  denial  being  to  leave 
parties  to  remedy  by  another  action  rather 
than  prolong  the  present  one,  123  C  248 

exclusive  remedy  for  misjoinder  is  by  motion, 
123  C  543,  124  C  675 

in  action  by  ancillary  administrator  to  recov- 
er on  life  insurance  policies,  court  could 
give  no  judgment  affecting  interests  of  sons 
to  whom  company  had  already  paid  money 
and  it  properly  refused  to  cite  them  in  as 
parties,   127  C   115 

stranger  cannot  be  cited  in,  nor  come  in  upon 
his  own  motion,  to  have  issues  foreign  to 
controversy  litigated,   128  C  312 

where  party  died  pending  appeal,  Superior 
Court  substituted  successor  and  he  consent- 
ed to  decision  of  case  without  further  hear- 
ing, 128  C  426 


PARTITION 


writ  of  partition  must  aver  demand ;  omission 
is  not  cured  by  verdict,  K  218 

partition  to  be  demanded  according  to  rights 
of  quantity  and  quality ;  not  of  definitely  lo- 
cated part  or  number  of  acres,  1   R  70 


plaintiff  must  set  out  the  right  and  proportion 

he  is  entitled  to,  1  R  147 
action  for  partition  will  not  lie  where  parties 

have  title  only  in  remainder,  2  R  278 
bill  in  chancery  proper  to  divide  residue  of  es- 
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tate  in  accordance  with  will  proper;  Pro- 
bate Court  could  not  give  relief  against 
trustee,  3  C  166 

partition  of  real  estate  held  in  common  is  a 
matter  of  right,  14  C  361,  43  C  560 

difficulty  of  making  partition  held  no  reason 
for  refusing  petition  for,  14  C  361 

interests  found  by  jury  held  conclusive  on 
committee,  16  C  70 

parol  agreement  for  division  of  devised  prop- 
erty, when  performed,  will  be  binding  as 
estoppel  on  parties  and  their  grantees,  17 
C  345 

statute  authorizing  Superior  Court  to  order 
sale  of  real  estate  held  in  joint  tenancy, 
tenancy  in  common,  or  coparcenary,  and  to 
distribute  proceeds,  is  constitutional,  23  C 
94 

partition  may  be  made  by  exchanging  release 
deeds,  23  C  171 

by  assignee  of  one  cotenant,  and  the  oth- 
ers, held  valid,  23  C  171 

plaintiff  in  writ  or  bill  of  partition  must  be 
in  possession,  24  C  233 

to  be  equitable,  partition  should  be  according 
to  real  ownership,  40  C  280 

legal  interest  to  be  followed  if  clearly  denned, 
and  equitable  proportion  uncertain,  40  C 
280 

joint  use  without  accounting;  division  accord- 
ing to  legal  interest  held  to  be  fair  where 
equities  were  uncertain,  40  C  280 

building  erected  for  charitable  purpose ;  sale 
decreed  only  on  unanimous  consent  of  own- 
ers, and  must  be  shown  to  be  for  the  inter- 
est of  all  concerned,  40  C  474 

house  divided  in  half  in  distributing  estate 
should  be  divided  by  same  line  that  divided 
land,  40  C  485 

only  Superior  Court,  not  Probate  Court,  can 
order  sale  of  real  estate  of  joint  devisees 
under  statute,  41  C  1 

none,  of  lands  of  deceased  person  pending  set- 
tlement of  estate,  43  C  560 

under  statutes,  court  is  bound  to  apart  or 
sell  land  held  in  common,  49  C  517 

each  owner  in  common  is  entitled  to  a  parti- 
tion or  a  sale,  49  C  517.  60  C  379 

regardless  of  consequences  to  other  own- 
ers in  common,  49  C  517 
-partition   will  be   decreed  if  that   is  pos- 


— whether  value  alleged  would   determine, 
quaere,  50  C  258 
— if   no   value   is    alleged,   question  can   be 


raised  by  the  pleadings,  50  C  258 
-where  upon  pleadings  value  was  shown  in 


sible;  otherwise  a  sale.  49  C  517 
-court   bound  to   adopt   least   injurious  of 


the  two  modes,  49  C  517 

that  one  of  defendants  is  tenant  by  curtesy  in- 
itiate is  no  bar  to  order  of  sale  in  lieu  of 
partition,  49  C  518 

court  can   make  all   necessary   orders   de 

division  of  money  received  on  the  sale,  49 
C  519 

partition  of  property  held  in  common;  juris- 
diction to  be  determined  by  value  of  prop- 
erty, 50  C  258 
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excess  of  jurisdiction,  held  court  should 
dismiss  cross-complaint  for,  50  C  258 

in  a  suit  for  partition,  "matter  in  demand"  is 
the  property,  50  C  258 

partition  by  Probate  Court  under  statute  is 
not  a  "distribution,"  in  ordinary  legal  sense, 
52  C  423 

statute   applies    only   where    estate   holds 

an  interest  in  common,  52  C  424 

under  statute  law  does  not  require  that  a 
portion  of  each  parcel  should  be  set  in  sev- 
eralty to  each  tenant  in  common,  56  C  545 

fundamental  rule  stated,  56  C  545 

legal  effect  of  an  equal  division  under  statute, 
56  C  546 

finding  of  committee  upon  proper  evi- 
dence is  beyond  revision,  equally  with  a  ver- 
dict of  a  jury,  56  C  546 

nature  of  rights  of  adjoining  proprietors  in 
a  tree  on  the  dividing  line,  65  C  379 

effect  of  outstanding  mortgage  of  plaintiffs 
interest ;  of  sale  to  mortgagee  for  sum 
"over  and  above"  his  mortgage;  prelim- 
inary judgment  as  to  value  of  improve- 
ments; final  judgment  should  protect  all 
rights,  though  order  for  sale  is  defective, 
74  C  11 

unity  of  possession  necessary  to  sustain  ac- 
tion ;  statute  as  to  partition  by  sale  con- 
sidered, 78  C  421 

when  sale  can  be  ordered,  79  C  276 

every  tenant  in  common  entitled  to  a  partition 
if  practicable ;  if  not,  to  a  sale,  87  C  85 

judgment  in  partition  suit  is  in  rem  and  valid 
against  nonappearing  and  nonresident  par- 
ties who  have  been  served,  89  C  214 

estops  plaintiff  who  alleges  devise  to  be 

valid,  but  not  defendants  as  regards  other 
lands  of  testator,  89  C  214 

a  distribution  of  an  estate  is  a  mere  partition 
of  the  property,  89  C  420 

agreement  of  distribution  is  effective  aft- 
er administration  account  accepted,  89  C 
420 

children  of  intestate  take  real  estate  as  coten- 
ants  and  can  be  divested  by  partition,  91  C 
12 

when  Superior  Court  may  order  sale  of  land 
under  trust  deed :  death  of  original  trus- 
tees with  power  of  sale  and  with  power  to 
appoint  successors,  92  C  467 

one  who  has  option  to  purchase  interest  of 
cotenant  is  a  proper  party,  but  is  not  ag- 
grieved by  decree  merely  directing  sale  and 
ordering  proceeds  paid  into  court,  for  decree 
directing  distribution  must  follow,  97  C  514 

burden  on  plaintiff  requires  proof  of  what,  97 
C  520 
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burden  on  defendant  who  resists  proceed- 
ings, 97  C  521 

preference  of  some  owners  for  partition  does 
not  preclude  order  of  sale,  if  court  finds 
that  such  course  will  better  promote  own- 
ers' interests,  98  C  395 

such    conclusion,    if    warranted    by    facts, 

will  not  be  disturbed  on  appeal,  nor  be- 
cause it  happens  to  coincide  with  commit- 
tee's recommendation,  98  C  396 

effect  of  partition  upon  passway  appurtenant 
to  original  tract,  100  C  630 

ordinarily,  where  property  is  owned  in  com- 
mon, either  owner  is  entitled  to  partition, 
110  C  516 

but   parties   may  enter  into  a  reasonable 

agreement  which  will  expressly  or  implied- 
ly bar  partition,  110  C  516 


— nor  will  it  be  granted  where  it  would  vi- 
olate or  defeat  a  valid  trust,  110  C  516 
-even   though   in   the   existing   situation   a 


sale  might  be  necessary  under  the  trust, 
this  is  not  the  equivalent  of  a  sale  in  parti- 
tion, 110  C  516 

where  right  of  partition  exists,  if  court  finds 
that  interest  of  owners  will  be  best  served 
by  sale  of  land  and  distribution  of  pro- 
ceeds, our  statutes  authorize  such  sale  up- 
on application  by  proper  parties,  123  C  249 

where  there  were  four  hundred  and  fifty 

notes  under  mortgage  to  holders  of  which 
would  be  distributed  undivided  interests  in 
apartment,  and  deed  itself  provided  for  sale 
after  foreclosure,  held  sale  only  proper  way 
to  determine  trust,  123  C  249 

but  conditions  present  not  such  as  would 

warrant  sacrifice  of  value  by  immediate 
sale,  123  C  249 
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§  1.  In  General 

action  by  partnership  does  not  lie  on  instru- 
ment made  by  one  partner  in  his  own  name, 
1  D  148 

what  to  be  averred  in  bill  of  partners  to  re- 
cover books  of  firm,  6  C  185 

presumed  that  all  partners  have  access  to 
books  of  partnership  and  know  their  con- 
tents;  presumption  rebuttable,  11  C  159 

admission  of  payment  by  one  partner  is  an 
admission  of  all,  21   C  513 

declarations  of  one  partner  admissible  against 
the  others,  in  suit  to  which  he  alone  is 
party,  when,  21  C  513 

partner  retiring  with  fraudulent  intent  to  prof- 
it by  firm's  future  purchases,  is  not  liable 
in  assumpsit  as  purchaser,  26  C  487 

a  writ  against  three  as  partners  can  be  amend- 
ed by  adding  a  fourth,  32  C  106 

but  there  can  be  no  amending  by  adding 

new  name  if  only  one  was  in  original  writ, 
24  C  13 

in  suit  by  partners  upon  a  partnership  claim, 
defendant  cannot  set  off  claim  against  one 
of  partners  individually,  43  C  77 

courts  will  not  decree  specific  performance  of 
contracts  for  partnership  at  instance  of  oth- 
er party,  51  C  128 
[Conn  Dig] — 99 


copartner  need  not  be  joined  in  a  suit  on  tort, 

52  C65 
tendency   of   circular   issued   by   withdrawing 

partner,  to  deceive,  is  a  question  of  fact,  54 

C  123 

shares  in  partnership  which  are  transferable 
like  those  of  a  company,  are  "personal  prop- 
erty" within  statute,  61   C  211 

to  be  treated  like  shares  of  a  private  com- 
pany, 61  C  211 

-so  held  of  the  American  Express  Com- 


pany and  the  United  States  Express  Com- 
pany, 61  C  211 

action  on  judgment  rendered  in  partnership 
name  may  be  brought  by  partners  as  in- 
dividuals, 67  C  91 

facts  reviewed  and  held  to  amount  to  an  ad- 
vance by  one  as  a  partner,  not  as  a  third 
person,  68  C  450 

action  by  partnership  of  three  to  recover  bro- 
ker's commission,  91  C  249 

evidence  that  one  joined  after  employ- 
ment is  of  no  significance,  91   C  249 

under  the  pleadings  and  assignment  of  error, 
held  not  necessary  to  determine  if  instru- 
ment was  a  partnership  contract,  93  C  203 

criminal  responsibility  largely  governed  by 
accessory  statute,  102  C  634 
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partners  need  not  and  but  for  statute  could 
not  be  sued  in  firm  name,  103  C  436 

if   operative   facts   appear,   not   necessary 

expressly  to  allege  fact  of  partnership,  103 
C  436 

declaration  of  one  member  of  partnership  ad- 
missible against  all  after  prima  facie  proof 
of  the  relation,  103  C  436 

plaintiff  may  sue  partners  in  individual  names 
instead  of  partnership  names,  103  C  445 

interest  of  partner  is  an  intangible  right  to 
share  in  net  assets ;  therefore,  it  is  per- 
sonalty,  105   C   192 

State  of  decedent's  domicil  may  tax  his  in- 
terest in  foreign  partnership,  105  C  192 

effect  of  limited  partnership  under  New  York 
law,  105  C  213 

recording  certificate  of  organization  of  lim- 
ited partnership  to  prevent  misleading  oth- 
ers through  ignorance  of  changes  of  rights 
created  thereby,  108  C  727 

English  common-law  rule  that  part  payment 
by  one  of  makers  of  joint  note  would  toll 
statute  as  to  other ;  application  in  early 
Connecticut  cases  to  copartners,  116  C  561 

under  statute,  partnership  may  be  sued  in  firm 
name,  without  inserting  names  of  partners, 
117  C  637 

sale  of  partnership  assets  by  surviving  part- 
ner ;  good  will  included  though  partner  es- 
tablished similar  business  nearby,  127  C 
704 

§  2.  Nature,  Existence  and  Proof  of 

joint  indorsers  are  not  thereby  partners,  1  C 
371 

where  terms  of  agreement  and  facts  are  ad- 
mitted, whether  there  was  a  partnership  is 
a  question  of  law,  6  C  347 

participation  in  the  profits  is  the  test  of  part- 
nership, 6  C  347,  12  C  70,  15  C  67 

— — also  strong  prima  facie  evidence  of  part- 
nership, 37  C  250 

stipulated  division,  specifically  made,  held 
equivalent  to  participation,  6  C  347 

devisees  are  not  partners  by  continuation  of 
deceased's  property  in  assets  of  a  partner- 
ship, 7  C  307 

entitles  devisees  to  share   in   net   surplus 

only,  on  dissolution,  7  C  307 

continuation  of  partnership  by  executor,  un- 
der terms  of  will,  held  to  make  executor 
personally  liable,  7  C  307 

one  may  become  a  partner  by  operation  of 
law,  7  C  311 

general  reputation  is  inadmissible  to  prove 
partnership,  11   C  92 

one  receiving  salary  equal  to  percentage  of 
profits,  does  not  thereby  become  a  partner, 
12  C  70.  37  C  250,  49  C  241,  50  C  372 

— — effect  of  such  a  division  on  creditors  of 
partnership,  37  C  266 
-use  of  words,  "sum  equal  to  profits,"  37  C 
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facts  held  insufficient  to  constitute,  12  C 

70 

an  agreement  to  form,  does  not  constitute,  un- 
til the  time  agreed  upon,  27  C  114 

statutes  de  limited  partnership  'construed; 
special  partner  has  what  creditor's  rights, 
35  C  463 

one  receiving  share  of  profits  for  capital  fur- 
nished, held  a  partner  as  to  third  persons, 
though  capital  be  only  lent,  37  C  250 

letting  on  shares;  joint  owners  how  far  part- 
ners ;  accounts  to  be  settled  as  partnership 
accounts,  40  C  592 

effect  of  incorporation  of  a  firm,  which  is  a 
member  of  another  partnership,  46  C  136 

facts  held  insufficient  to  charge  stockholder 
as  partner,  47  C  443 

joint  stock  company  may  be  so  managed 

as  to  be  liable  as  partnership,  47  C  447 

contract  to  form  company ;  delay ;  new  par- 
ties to  share  in  profits  meantime  held  part- 
ners, 49  C  236 

but    new    parties    not    liable    on    renewal 

notes  for  debts  of  old  firm,  49  C  236 

contract  de  partnership  made  in  Massachu- 
setts ;  business  carried  on  here ;  held 
whether  partners  or  not  governed  by  Con- 
necticut law.  49  C  236 

but  held  Massachusetts  law  same  as  Con- 
necticut law  on  that  question,  49  C  236 

as  to  creditors,  all  are  partners  who  share  in 
profits  as  such,  49  C  241 

concession  to  servants  and  agents  of  com- 
pensation based  on  percentage  of  profits, 
does  not  affect  rule  as  to  others,  49  C  241 

one  who  shares  profits  makes  all  others  who 
share  with  him  his  agents,  49  C  241 

servant  receiving  compensation  equal  to  a 
share  of  profits  does  not  become  a  partner, 

50  C  372 

parol  contract  for  partnership,  not  to  be  per- 
formed in  one  vear,  is  within  Statute  of 
Frauds,  51  C  128 

such   contracts   will  be  upheld  for  many 

purposes,  51    C  133 

as  where  third  person  deals  with  the  par- 
ties as  partners,  51  C  133 

so  as  to  parties  themselves,  when  agree- 
ment is  whollv  or  partiallv  performed,  51 
C  133 

mere  assignment  of  one-half  interest  in  an 
invention  is  not  a  contract  of  partnership, 

51  C  132 

though  containing  restrictions  upon  both 

parties    as    to    grants,    licenses,    etc.,    51    C 

132 
construction  of  agreement  for  partnership,  51 

C  134 
language  of  written  contract   held  to  create, 

51  C  222 
inequality   in   contribution   of  labor,   skill 

or  property,  does  not  control  interpretation, 

51  C  247 
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ownership  of  one  partner  not  less  abso- 
lute because  articles  restricted  his  right  to 
sign  notes  in  firm's  name,  51  C  250 

such  an  agreement  avoids  insurance  pol- 
icy in  favor  of  one  partner  previously  is- 
sued, 51  C  222 

distinction  between  commercial  and  non- 
trading  partnerships,  53  C  53 

nontrading,   individual   partners   have  not 

the  same  implied  authority  to  bind  by  notes 
in  firm  name,  53  C  53 

partnership  for  management  of  a  theatre  is  a 
nontrading  partnership,  53  C  53 

facts  reviewed  and  held  to  constitute  a  part- 
nership transaction,   54   C   232 

failure  to  legally  incorporate,  makes  persons 
liable  and  capable  of  contracting  as  part- 
ners, 57  C  354 

A  advanced  money  to  B  for  the  purchase  of 
lands  to  be  sold  to  a  company  to  be  formed, 
B  to  have  one  third  of  the  profits ;  A 
and  B  held  on  facts  to  be  partners,  58  C 
375 

so  held  in  a  suit  against  A  on  purchase 

notes,  58  C  375 
-but  held  if  plaintiff  had  elected  to  give 


exclusive  credit  to  B  he  could  not  hold  A, 
58  C  375 

— the   election   must   have   been   made   with 
a  full   knowledge  of  the  relations  between 
A  and  B,  58  C  375 
-such  knowledge  must  be  actual,  not  con- 


structive, 58  C  375 
test   of   partnership,   58   C   375 
person    acting   as    agent    but    receiving   share 

of  profits  held  a  partner,  58  C  375 
may  be  formed  to  trade  in  land,  58  C  385 
rule    as    to    after-disclosed    principal,    applies 

to  a  partner,  58  C  387 

where  letters  are  introduced  to  show  partner- 
ship defendant  may  put  in  other  letters  be- 
tween same  parties  to  show  that  plaintiff's 
letters  had  reference  to  other  business,  58 
C  413 

when  a  question  of  law,  58  C  413 

to  constitute  partnership  it  is  not  enough 
that  parties  have  a  common  interest  in  the 
net  proceeds,  58  C  413 

a  contract  for  the  exclusive  right  to  make 
and  sell  patent  machines  and  to  pay  pat- 
entor  one-half  the  gross  profits,  held  not 
to  be  partnership,  58  C  413 

a  joint  contract  of  A  and  B  with  C,  but  con- 
taining no  agreements  as  between  A  and 
B,  held  not  to  make  them  partners,  58  C 
413 

partnership  defined,  58  C  421 

partnership  as  to  third  persons  may  arise  by 
operation  of  law,  58  C  422 

declarations  of  A  against  B  to  prove  him 
a  partner  either  in  fact  or  by  estoppel, 
held  inadmissible  in  absence  of  knowledge 
or  authority  of  B,  59  C  336 
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— a  general  understanding  in  a  locality  that 
a  business  was  run  on  the  credit  of  A  and 
B,  held  not  to  impute  knowledge  to  B,  59 
C  336 
-and   held   inadmissible   to   prove   partner- 


ship, though  A  and  B  were  principal  mem- 
bers of  firm,  59  C  336 
purchasers  of  trust  certificates  issued  by  trus- 
tee of  syndicate  in  lieu  of  stock,  held  not 
to  make  purchasers  partners  in  syndicate, 
60  C  554 

agreement   that  one   shall   be  a   partner  only 

as    regards    third    persons,    upheld,    69    C 

403 
its  nature,  72  C  383,  79  C  69,  90  C  475 
right  of  wife  married  before  1877  to  become 

partner   with  husband,   and   her   liability  as 

surviving  partner,  73  C  696 

oral  agreement,  with  no  definite  termination, 
upheld  as  to  third  parties,  79  C  66 

partnership  is  not  proved  against  anyone  but 
declarant  by  declarations  of  a  member,  82 
C  685,  694 

agreement  to  buy  and  sell  tobacco  and  share 
in  the  profits  held  not  to  show  a  partner- 
ship, 82  C  686 

there  may  be  a  partnership  with  respect  to 
a  portion  of  a  tobacco  crop,  82  C  691 

when  persons  contracting  on  behalf  of  a  non- 
existent corporation  are  chargeable  as 
partners,  89  C  633 

agreement  of  partnership  is  admissible  to 
prove  partnership,  91  C  54,  581 

agreement  between  A  and  B  to  manage  a 
herd  of  cows  for  six  years,  B  to  replace 
cows  at  expense  of  both  and  pay  $28  a 
week,  not  a  partnership,  93  C  203 

lease  to  two  persons  who  conducted  a  busi- 
ness as  partners  held  to  be  a  lease  to  in- 
dividuals, 96  C  403 

evidence  held  to  show  partnership  not  corpo- 
ration, 96  C  465 

a  trading  partnership  is  in  essence  a  contract 

of  agency,  99  C  197 
each  partner  is  a  general  agent  of  firm, 

and   firm   is   agent  of  each  partner,   99   C 

197 
declarations 


and  admissions  by  one  of 
alleged  firm  before  proof  of  partnership; 
discretion  of  court,  99  C  197 
— motion  to  dismiss  case  as  against  two  of 
the  alleged  partners  for  lack  of  proof  of 
partnership,  99  C  197 

-is  in  effect  merely  a  motion  for  nonsuit; 


denial  of  motion  not  ground  of  appeal,  99 
C  197 
where  contract  provided  for  employment  of 
A  and  for  his  becoming  partner  when  cer- 
tain advances  were  made,  with  refund  on 
his  withdrawal,  partnership  arose  when 
advances  made,  99  C  388 
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— if  relationship  terminated  otherwise  than 
by    his    withdrawal,    rights    would    be    ad- 
justed on  that  basis.  99  C  388 
-common  counts  not  adapted  to  such  ad- 


justment. 99  C  388 

S  bought  automobile  and  instructed  T,  the 
unpaid  seller,  to  exhibit  it  to  possible  buy- 
er :  T  delegated  duty  to  X.  100  C  193 

held  that  S  and  T  were  not  engaged  in 

a  joint  enterprise  or  temporary  partner- 
ship: that  S  alone  was  responsible  for  X's 
negligence.   100  C   193 

T's   only   duty   was   to   use   due   care   in 

selecting  X.   100  C  193 

nature  and  definition :  existence  of  relation 
is  a  question  of  fact ;  finding  of  is  conclu- 
sive if  subordinate  facts  logically  and  rea- 
sonably support  it.  103  C  436 

joint  adventure  distinguished.  107  C  342 

wife  held  under  circumstances  neither  part- 
ner nor  agent  of  her  husband  to  sell  his 
real  estate.   107  C  612 

sharing   of   profits   and   losses   essential    mo- 
ot of,  118  C  214 

held  no  partnership  existed  where  de- 
fendant merely  loaned  money  to  C  fcr  pur- 
chase of  grapes,  118  C  214 

tax  list  of  1935  signed  by  wife  including 
truck  on  job.  some  evidence  on  issue  of 
her  partnership,  and  not  too  remote  to  in- 
jure- which  occurred  on  October.  1936.  125 
C  258 

act?  and  circumstances  between  husband  and 
wife  have  not  same  significance  in  deter- 
mining if  they  were  partners  as  if  between 
strangers.  125  C  263 

evidence  not  sufficient  for  jury  to  reach 

conclusion  that  wife  was  business  partner 
with  husband.  125  C  263 

while  fact  of  partnership  between  parties  in 
whose  names  title  to  real  estate  stands  will 
not  of  itself  prevent  them  being  regarded 
as  tenants  in  common,  much  depends  on 
their   understanding  and  intent.    125   C   663 

circumstances    such     as     purchase 

partnership  funds,  carrying  income  and  ex- 
penses in  partnership  accounts,  are  sig- 
nificant and  in  present  case  determinative. 
of  status  of  partnership  propertv,  125  C 
663 

§  3.  Mutual   Rights  and  Duties 

appropriation  of  firm  property  by  one  part- 
ner to  pay  private  debt,  on  failure  of  firm, 
held  fraudulent  and  void.  13  C  1S5 

firm  has  a  lien  on  real  estate  bought  by  and 
for  purposes  of  partnership,  or  put  in  as 
stock.  16  C  261 

thoueh    mortgaged   bv   insolvent   partner, 

16  C  261 

aliter.  of  lands  held  by  members  of  part- 
nership as  tenants  in  common.  16  C  261 

use  of  funds  of.  for  individual  debts,  held  a 
fraud  on  copartners,   18  C  295 
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•  of  partners  to  distribute  partnership 
funds  among  members  while  business  going 
on.  21  C  130 

partner  held  not  liable  for  loss  by  directing 
stoppage  of  collections,  24  C   186 

accommodation  note  to  firm  used  to  pay  pri- 
vate debt  of  one  partner ;  knowledge  in 
holder;  fraud  on  copartner;  equities,  28  C 
186 

parol  agreement  that  one  partner  retake 
goods  sold  to  firm,  when  valid,  29  C  600 

sa!e.   each   partner  has   a   legal   interest 
in  firm's  property,  39  C  474 

sale  of  interest  of  one  partner  conveys  only 
the  interest  in  surplus.  43  C  587 

equity  of  subjecting  surplus  to  debts,  to 

be   enforced   bv   remaining   partners,    43    C 
587 
-such  equity  must  be  worked  out  through 


the  partners,  43  C  587 

mortgage  of  one  partner's,  interest  in  real 
e=:ate  of  partnership  convevs  what,  43  C 
:   ) 

such   interest   is   not   available   until   set- 
tlement, if  copartner  asserts  his  equitv,  43 
C  5SS 
-or   if   subsequent   mortgagee  having   spe- 


cific lien  asserts  priority,  43  C  588 
funds   of  partnership  applied  by  one  partner 

to  private  debt  mav  be  recovered  back,  46 

C   592 
though  creditor  was  ignorant  that  funds 

belonged  to  firm.  46  C  592 
-rule   modified,   where  creditor  discharges 


security  in  return.  46  C  592 

payment  by  maker  to  bank  discounting  note, 
is  not  recoverable  from  payee.  45  C  592 

power  in  surviving  members  to  subject  entire 
estate  of  deceased  partner  to  payment  of 
proper  debts  contracted  after  his  death,  49 
C  24 

surviving  members  of.  have  a  right  to  rely 
on  credit  of  estate  of  deceased  oartner,  49 
C  24 

power  of  majority  interest  to  manage  busi- 
ness and  declare  dividends  at  discretion 
implies  power  to  capitalize  profits,  58  C 
120 

agreement  that  firm  property  should  con- 
stitute capital  of  company  at  a  certain  val- 
uation, held  to  capitalize  profits  as  far  as 
embraced  in  that  sum.  58  C  1- 

rights  of  partners  where  A  makes  contract, 
then  takes  B  into  partnership,  and  later 
dissolves  partnership  and  files  lien  which 
is  assiened  to  third  partv.  and  B  also  files 
lien,  72  C     "" 

rights  of  partners  where  partnership  files 
mechanic's  lien  and  then  dissolves.  80  C 
392 

recovery  where  one  gives  note  to  make  up 
his  share  and  refuses  to  pay  on  the  ground 
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that    other     fraudulently     overvalued     his 
property,  86  C  100 

partners  may  limit  the  scope  of  their  mutual 
agreement  as  between  themselves,  91   C  54 

retaining    control    cf   employees   by   each 

as  affecting  Workmen's  Compensation  Act, 
91  C  54 

agreement  by  A  to  deliver  goods  to  B,  profits 
or  losses  on  sales  to  be  divided,  held  A 
could  recover  price  from  B  on  common 
counts,  92  C  230 

partners  between  themselves  may  limit  au- 
thority of  each,  103  C  436 

surviving  partner  holds  assets  of  partner- 
ship as  quasi  trustee  for  estate  of  deceased 
partner,  125  C  663 

cannot   speculate   upon   partnership   prop- 
erty for  own  advantage,  125  C  663 
•varying  rules  as  to  his  purchasing  it,  125 


C  668 
-judgment    impliedly    authorizing    him    to 


purchase  partnership  real  estate  at  sale  by 
him,  unwarranted,  125  C  663 

§  4.  Agency  of   Partners  and   Liability  to 

Third  Persons 
one   partner  may  bind  firm  by  note,   K  147, 

172 
one  partner  cannot  execute  sealed  instrument 

in  name  of  partnership,  4  D  429 
one  partner  may  assign  debt  due  the  firm,  4 

D  430 
one  partner  may   execute   power  of  attorney 

to  collect  a  debt  due  the  firm,  4  D  430 
implied  authority  to  bind  the  firm  may  be  re- 
voked, 3  C  124 
whether    revoked    question    of   fact,   3    C 

125 
one    partner    only    binds    himself   by    a    con- 
tract not  within  scope  of  partnership,  3   C 

198 
receipt  of  partner   in   his   own  name   relative 

to  business  of  partnership  is  binding  on  the 

firm,  5  C  397 
each  partner  is  agent  of  the  other,  in  affairs 

of  partnership,  5  C  468 
firm  not  bound  by  indorsement  of  partner  as 

surety,  unless  by  knowledge  or  consent  of 

firm,  5  C  574 
onus  to  prove  authority  of  partner,  5   C 

574 
implied    authority    is    only    within    limits    of 

partnership  business,  5  C  579,  28  C  190 
as  to  bona  fide  holder  of  notes  made  by 

one   partner    in   name   of   partnership,   5   C 

579,  28  C  190 
-firm   not   liable   for   contracts   of   partner 


for   private  benefit,   when,   5  C   579,   28   C 

190 
private  agreements  between  partners  are  not 

binding  on  third  persons  without  notice,  6 

C  347,  28  C  189 
dormant  partner  liable  when  discovered,  6  C 

347 


partner  has  implied  authority  to  bind  firm 
by  contract  relating  to  partnership,  28  C 
189 

a  firm  assigned  all  its  claims  due  to  A ; 
creditors  attached  but  subsequently  as- 
signed all  their  claims  to  A  ;  settlement  by 
A,  and  one  partner  held  equitable,  28  C 
474 

though  against  notice  and  without  au- 
thority of  copartners,  28  C  474 

one  partner  may  compromise  and  discharge 
claim  of  partnership,  though  debtor  was 
told  not  to  settle  with  one  partner,  30  C  1 

copartner   alone   can   sue   if  he   has  been 

defrauded,  30  C  1 

authority  of  one  partner  may  be  how  re- 
stricted or  revoked,  30  C  1 

joint  owners  are  jointly  liable  for  false  rep- 
resentations of  one  of  them  authorized  to 
sell,  33  C  381 

unless    repudiating    sale   and    offering  to 

restore  consideration,  35  C  381 

admission  of  debt  by  one  partner  after  dis- 
solution, but  before  bar  of  limitation,  will 
remove  bar,  36  C  270 

so  also  acknowledgment  before  dissolu- 
tion, 8  C  277 

purchase  of  lease  by  one  partner  in  firm 
name,  held  valid  when,  47  C  26 

may  become  binding  by  ratification,  47  C 

26 

distinction  between  commercial,  and  non- 
trading  partnership,  53  C  53 

presumption  favors  want  of  authority  in 

latter  case;  how  overcome,  53  C  53 
-what    acts    may    imply    authority,    53    C 


53 

whether  notes  made  by  one  partner  and  in- 
dorsed by  the  other  were  firm  notes  is  a 
question  of  fact,  54  C  269 

■ charge  of  court  held  correct  and  suf- 
ficient. 54  C  269 

where  creditor  elects  to  give  exclusive  credit 
to  one  partner  he  cannot  hold  others,  58  C 
375 

the  election   must  have  been   made   with 

a  full  knowledge   of  the   relations   between 
the  partners,  58  C  375 
-such  knowledge  must  be  actual,  not  con- 


structive, 58  C  375 
claim    of    liability    as    partner,    based    upon 

course  of  conduct,  rests  on  estoppel,  58  C 

413 
whether  grounds  for  estoppel  exists  is  a 

question  of  fact,  58  C  413 
-party  setting  up  estoppel  by  conduct  must 


show  good  faith  and  diligence  on  his  part, 
58  C  413 
-facts  held  not  to  show  good  faith  and  due 


diligence,  58  C  413 
declarations  of  A  giving  a  note  signed  by  A 
and  B  that  they  were  partners,  held  inad- 
missible as  part  of  res  gestae  of  note,  59  C 
336 
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a  joint  and  several  note  signed  by  a  partner- 
ship held  to  be  a  several  note  of  each 
partner.  61   C  47 

each  partner  is  an  agent  of  the  others  and 
binds  them  on  the  principle  of  agency,  62 
C  412 

A  and  B  formed  partnership  to  buy  land ; 
vendor  with  partial  knowledge  sells  entirely 
on  credit  of  A;  held  B  not  liable,  62  C  412 

whether  vendor  gave  credit  to  a  partner- 
ship or  to  one  partner  individually,  held  a 
question  of  fact,  62  C  428 

note  of  one  partner  for  partnership  debt  with 
an  agreement  that  it  is  taken  in  payment, 
extinguishes  partnership  debt,  62  C  413 

acceptance  of  receipt  signed  by  both  partners 
individually  does  not  prove  knowledge  of 
partnership,  72  C  378 

agency  of  each  for  the  others,  72  C  383 

agency  to  issue  negotiable  paper ;  trading 
partnerships,  77  C  449 

contract  for  sale  of  land  signed  with  firm's 
name  by  one  only,  held  sufficient  evidence 
of  his  authority  to  go  to  the  jury,  82  C  294 

a  debt  due  from  an  insolvent  concern  to  one 
partner  cannot  be  set  off  against  a  joint 
debt  of  the  partnership  to  the  insolvent,  but 
is  allowable  if  the  partnership  indebtedness 
be  several  as  well  as  joint.  88  C  186 

a  joint-stock  corporation,  L  &  G.  ordered 
goods  by  letter,  which  was  signed  L  &  G. 
J.  H.  L. ;  in  suit  by  a  creditor,  it  was  held 
that  this  did  not  show  J.  H.  L.  a  partner ; 
intent  to  bind  corporation,  89  C  633 

plaintiff  must  sell  goods  relying  on  partner- 
ship in  order  to  hold  it,  89  C  633 

if  A  held  out  no  representations  that  B 

was  a  partner,  B  is  not  estopped  to  deny 
partnership,  89  C  633 

there  may  be  a  joint  liability  if  parties  under- 
take to  act  for  a  nonexistent  corporation,  89 
C  633 

one  who  wrongfully  holds  himself  out  as  a 
partner  may  be  personally  liable,  89  C  634 

one  is  not  a  partner  unless  he  acts  at  the 
same  time  as  principal  and  agent,  90  C  475 

one  purchasing  goods  for  his  own  business 
does  not  bind  the  partnership  unless  he  was 
acting  really  or  apparently  within  the  scope 
of  the  partnership  or  it  was  ratified  bv  it, 
90  C  475 

creditors  and  others  may  rely  on  apparent 
scope  of  partnership,  91  C  54 

partners  between  themselves  may  limit  author- 
ity of  each.  103  C  436 

but  as  to  third  person  they  are  bound  by 

apparent  as  well  as  actual  authority,  103  C 
436 

partners  are  tenants  in  common  and  one  part- 
ner cannot  make  binding  conveyance  of  in- 
terest of  partnership  in  lands.  114  C  43 

but  such  conveyance  is  binding  upon  him 

subject  to  partnership  equities,  114  C  43 
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plaintiff  dealt  with  agent  of  partnership  be- 
lieving  him   principal ;   held   no   estoppel    in 
favor  of  plaintiff  against  partner  to  p 
dissolution  of  partnership,  115  C  389 

where  voluntary  association  is  forjned  to  en- 
gage in  business  and  make  profits  its  mem- 
bers are  liable  as  partners  to  third  persons 
on  contracts  which  are  within  its  scope  an  i 
are  entered  into  with  actual  or  apparent  au- 
thority, and  a  joint  judgment  against  them 
is  justified,  119  C  681 

when    member   cannot   obtain    reimburse- 
ment   from    it    for    liabilities    he    has    dis- 
charged, he  is  entitled  to  contribution  from 
all  other  members,  119  C  681 
-but    when    purpose    is    not    business    or 


profit,  liability  of  members  not  in  nature 
of  that  of  partners,  but  of  principal  and 
agent,  and  only  those  members  who  author- 
ize or  ratify  obligation  are  liable  on  ac- 
count of  it,  119  C  681 

omission  of  complaint  to  allege  partnership 
or  that  each  defendant  was  agent  for  the 
others  did  not  render  it  insufficient  to  sup- 
port judgment  where  defendants  were  ap- 
praised that  all  were  claimed  liable  and  this 
was  principal  issue  on  trial.  124  C  500 

omission  to  allege  agency  could  have  been 

cured  by  amendment  and  defendants  should 
have  objected  seasonably  so  that  there  might 
be  such  amendment,  124  C  501 

profit  sharing  not  the  only  and  not  even  an 
essential  test  of  existence  of  partnership,  124 
C  501 

true  test  is  relationship  of  parties  as  prin- 
cipal and  agent,  124  C  501 
-when    they    sustain    that    relationship,    a 


joint  liability  is  incurred  by  the  authority 
or  on  behalf  of  the  parties,  124  C  501 
-special  finding  that  defendants  were  prin- 


cipal and  agent   sufficient  to  support  judg- 
ment against  them  as  partners,  124  C  501 
-and  facts  supported  special  finding.  124  C 


501 

profit  sharing  not  essential  test  of  existence : 
sufficient,  so  far  as  concerns  third  persons, 
if  parties  have  shown  by  course  of  dealing 
a  relation  of  principal  and  agent  to  each 
other,  125  C  258 

§  5.  Rights  of  Creditors 

effects  of  deceased  partner  cannot  be  pursued 

while  survivor  is  solvent,  K  147,  4  D  481, 

8  C  584 

contra,  21  C  41,  49  C  9 

can  take  only  the  surplus  after  firm  debts  are 

paid.  4  C  540.  9  C  407.  10  C  37,  18  C  295 
take  only  debtor's  interest  in  partnership. 

10  C  37,  39  C  474 
funds   of   insolvent   firm   belong   equitably    to 

creditors  of  firm,  4  C  542 
copartnership  property  must  first  satisfy  debts 

of  firm,  6  C  427.  10  C  40.  18  C  295.  21  C 

60 


creditors  have  no  Hen  on  estate  in  hands  of 
devisees  of  partner,  7  C  307,  49  C  9 

conflicting  claims  of  private  and  partnership 
creditors  to  be  settled  in  equity,  10  C  37 

agreement  between  dormant  partner  and 

creditors,  upheld,  10  C  37 

creditors  of  partnership  must  exhaust  part- 
nership funds  before  proceeding  against  in- 
dividual estate,  18  C  295 

debts  may  be  in  fact  those  of  firm,  though  not 
so  in  form,  18  C  295 

individual  creditor  can  attach  or  levy  execu- 
tion only  subject  to  claims  of  firm's  cred- 
itors, 18  C  295 

nonjoinder  of  one  partner  defeats  attachment 
lien  on  other's  share  in  partnership  prop- 
erty, 18  C  305 

debts  of  partnership  in  equity,  are  joint  and 
several,  21  C  41 

individual  creditors  have  no  prior  lien  on  sep- 
arate estate  of  partners,  21  C  60 

while  continuing,  bona  fide  distribution  of 
funds  permissible;  change  of  funds  from 
joint  to  separate  estate,  21  C  130,  43  C  587 

funds  are  not  specifically  held  to  the  pay- 
ment of  debts  of  partnership,  43  C  587 

creditors  have  no  specific  lien  on  funds  of 
partnership,  21   C  130,  43  C  587 

such  lien  is  in  the  partners,  21  C  130 

partners  may  insist  on  payment  of  joint  debts 
from  joint  funds,  21  C  135 

partner  retiring  with  fraudulent  intent  to 
profit  by  firm's  future  purchases,  held  not 
liable  in  assumpsit,  as  purchaser,  26  C  488 

while  a  special  partner  is  not  allowed  to 
claim  as  creditor  the  fund  put  in  by  him  as 
capital,  he  is  not  without  rights  as  a  cred- 
itor of  the  firm,  35   C  463 

creditor  may  accept  note  of  one  partner  in 
discharge ;  not  a  payment  unless  taken  as 
such,  37  C  251 

interest  of  partner  in  partnership  property 
may  be  attached  for  his  private  debt;  of- 
ficer taking  the  attached  goods  into  his  pos- 
session and  holding  them  to  respond  to  the 
judgment,  39  C  474 

discharge  from  individual  liability  under  New 
York  law,  does  not  affect  right  to  collect 
from  firm  assets,  39  C  573 

real  estate  of  partnership  treated  in  equity 
as  personal  property,  43  C  587 

sale  of  his  interest  by  one  partner  held  not 
void  as  to  creditors,  though  for  payment  of 
private  debt.  43  C  587 

such  assignment  is  only  of  partner's  in- 
terest ;  ascertained  only  on  settlement  of  ac- 
counts. 43  C  587 

debt  of  firm  is  also  a  debt  of  the  several  part- 
ners, 45  C  52 

salary  partly  due  from   old  firm  paid  by 

new  firm ;  new  firm  composed  in  part  of 
old  members  cannot  recover  it  back,  45  C 
52 
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separate  assignments  by  all  the  partners,  of 
all  their  property,  to  same  assignee  passes 
firm  property,  47  C  577 

estate  of  deceased  member  of  partnership  is 
liable  if  so  provided  in  contract,  49  C  9 

entire   estate   required   to   respond   to  all 

debts  properly  contracted,  49  C  9 

for    those    contracted    after,    as    well    as 

those  existing  before  his  death,  49  C  9 
-that  settlement  of  estate  may  be  long  de- 


layed is  immaterial,  49  C  9 

contract  to  form  company ;  delay ;  new  par- 
ties to  share  in  profits  meantime,  held  part- 
ners, 49  C  236 

but    new    parties    not    liable    on    renewal 

notes  for  debts  of  old  firm,  49  C  236 

as  to  creditors,  all  are  partners  who  share  in 
profits  as  such,  49  C  241 

effect  of  attachment  of  partner's  interest  by 
individual  creditor,  68  C  16,  71  C  698 

where   no   steps  taken   to  enforce  it   and 

partnership  becomes  insolvent ;  priorities  as 
to  rights  of  partners  and  of  individual 
creditors  in  assets,  71  C  698 

rights  of  partnership  creditors,  where  assets 
and  debts  are  taken  over  by  a  corporation 
which  becomes   insolvent,  72  C  62 

one  partner  cannot  assign  partnership  prop- 
erty so  as  to  secure  his  individual  creditors, 
to  defeat  rights  of  other  partners,  72  C  384 

rights  of  individuals  and  creditors  before  in- 
solvency, 87  C  268 

creditors  of  partnership  are  entitled  to  assets 
of  partnership  and  share  with  separate 
creditors  of  each  partner;  recognizing  the 
several  and  joint  nature  of  the  partnership, 
87  C  268 

fact  that  one  is  induced  by  fraud  to  join 
partnership  not  defense  against  creditor  of 
same,  111  C  276 

principle  not  applicable  where  third  party- 
beneficiary  of  partnership  contract  sues,  111 
C276 

§  6.  Accounting 

assumpsit  lies  for  balance  struck,  2  C  425 
remedy  must  be  in  equity  if  partners  exceed 

two,  2  C  425,  13  C  426,  24  C  284 
account  is  the  only  proper  action  if  accounts 

are  unliquidated,  2  C  425,   13  C  426,  24  C 

284 

payment  on  void  judgment  as  partnership 
money  is  recoverable  in  equity,  11  C  365 

equity  will  sometimes  adjust  partnership  ac- 
counts where  action  at  law  would  lie,  13  C 
426 

what  facts  will  give  such  jurisdiction,  13 

C  433 

how   committee   in   equity   should   proceed  on 

refusal  to  disclose.  13  C  426 
bill  in  equity  should  be  against  a  partner  or 

one  in  privity  with  firm,  17  C  121 
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quaere  as  to  its  lying  to  settle  partnership 
concerns,  while  bills  are  uncollected  and 
property  not  disposed  of,  24  C  197 

equity  has  jurisdiction  over  settlement  of  firm 
accounts  however  few  the  partners,  24  C 
284 

a  sale  is  the  only  method  of  disposing  of  prop- 
erty on  dissolution,  29  C  600,  39  C  474,  43 
C  66 

bill  in  equity  for  a  division  will  not  lie, 

29  C  600 

continuance  by  survivor  under  request  in  will 
of  deceased  partner :  account,  34  C  335 

—expenditures  in  accordance  with  custom 
of  firm  allowed.  34  C  335 

and  money  spent  in  opposing  legislation 

injurious  to  firm's  title,  though  in  gross 
sum,  34  C  335 

and  renewal  note  for  firm  debt  though  for 

agreed  high  rate  of  interest,  34  C  336 

and    debts   necessarily   contracted   in   the 

business.  34  C  335 

and  losses  on  current  scrip  taken  in  pay- 
ment, 34  C  335 

no  compensation   allowed  for  services  in 

absence  of  express  contract,  34  C  335 

no  final  settlement  until  assets  are  disposed  of 
and  applied  to  debts.  43  C  65,  54  C  232 

assumpsit  will  not  lie  for  advancement  until 
final  settlement,  43  C  65 

not  affected  by  statute  permitting  joinder 

of  account  and  assumpsit,  43  C  66 

debt  of  partnership  paid  by  one  partner  is  not 
a  basis  of  claim  for  contribution  until  ac- 
counts of  firm  are  settled,  54  C  232 

where  partner  sells  his  own  goods  to  partner- 
ship, he  must  account  for  secret  profits,  64 
C  127 

equity  will  not  aid  by  accounting  where  busi- 
ness is  against  public  policy,  64  C  211 

no  action  lies  by  one  partner  against  another 
for  advances  till  partnership  accounts  are 
settled ;  Statute  of  Limitations  begins  to 
run  then.  68  C  450 

even  if  repayment  agreement  is  individual 

transaction,  lender  not  obliged  to  sue  until 
outstanding  claims  paid  or  found  uncol- 
lectible. 6S  C  458 

in  action  of  accounting  between  partners  after 
dissolution,  affairs  of  an  earlier  partnership 
held  not  to  be  within  the  issues,  70  C  411 

where  partners  treated  certain  transactions  as 
in  the  partnership,  court  so  treated  them  on 
accounting::  effect  of  itemized  statement  of 
account  appended  to  answer.  71  C  494 

where  interpleader  suit  by  stranger  opens  up 
dealings  between  p-mners.  court  may  take 
accounting.  72  C  378 

interest  can  be  charged  on  excess  withdrawals 
from  dissolution  to  date.  $7  C  242 

bill  of  sale  of  interest  in  grocery  business  by 
one  partner  to  other  held  to  include  certain 
leases  owned  by  them,  112  C  364 
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complaint   held   fairly   to    refer   to   these 

leases,  not  to  others  apart  from  partner- 
ship business,   112  C  364 

right  to  accounting  barred  by  lapse  of  more 
than  fifteen  years  from  dissolution,  112  C 
364 

death  of  partner  dissolves  firm,  112  C  536 

assets    pass    to    survivor    but    as    quasi 

trustee,  112  C  536 

it  is  duty  of  survivor  to  liquidate  partner- 


ship and  account  to  representatives  of  de- 
ceased. 112  C  539 

— partners  may  agree  as  to  how  value  of  in- 
terest of  one  dving  is  to  be  determined, 
112  C  536 

— this  may   be   left   to   sole    survivor,    but 

would  require  honest  judgment  by  him,  112 
C  536 

-this  relieves  survivor  of  duty  to  account. 


112  C  536 

agreement  that  survivor  should  close  part- 
nership affairs  and  representatives  of  de- 
ceased should  have  no  rights  except  to  re- 
ceive from  survivor  such  part  of  assets  as 
thev  were  entitled  to  in  his  judgment,  up- 
held, 112  C  536 

surviving  partner  can  credit  expenses  of  set- 
tling partnership  affairs  in  determining 
amount  due  deceased  partner's  estate,  115  C 
341 

expense  of  defending  action  for  accounting 

brought  by  executor  within  rule,  115  C  341 

surviving  partner  is  quasi  trustee  for  repre- 
sentatives of  deceased,  with  duty  to  settle 
affairs  and  pav  them  amount  due  under  ar- 
ticles, 115  C  343 

where  partnership  is  formed  for  legal  business, 
court  will  not  deny  relief  to  partner,  upon 
claim  of  partner  in  whose  hands  assets  are 
that  part  of  profits  was  obtained  unlawfully, 
115  C  418 

wife  turned  over  earnings  to  husband  under 
agreement  that  she  should  have  half -inter- 
est; husband  engaged  in  lawful  liquor 
business  and  afterwards  in  unlawful  busi- 
ness: rights  of  wife  to  accounting,  115  C 
418 

§  7.  Dissolution 

bankruptcy    of    partner    assuming    debts    and 

assets ;  liability  of  the  other  partner.  K  53 
after   voluntary    dissolution,   actual   notice   to 

all  who  have  dealt  with  the  firm  is  required, 

K  77.  28  C  1 
newspaper   notice   is   ordinarily    sufficient 

for  all  others,  28  C  1.  43 
insufficient  for  customers  unless  seen  by 


them.  28  C  5 
-actual    notice   not   presumed   from    conti- 


guity of  public  notice  to  customer's  adver- 
tisement in  newspaper,  28  C  1 


effects  of  deceased  partner  cannot  be  pur- 
sued while  survivor  is  solvent,  K  147,  4  D 
481,  8  C  584 

either  at  law  or  in  equity,  4  D  481,  8  C 

584 
-contra;  creditor  may  have  his  claims  al- 


allowed  against  estate  of  deceased  partner, 
21   C  41,  49  C  9 
— though    survivor    be    solvent    and   within 


jurisdiction,  21  C  41 

whether  facts  show  reasonable  notice  of  dis- 
solution is  a  question  of  law,  3  D  353 

dissolution  cannot  affect  subsisting  contracts, 
1  C  60 

creditors  of  insolvent  firm  are  carefully  pro- 
tected in  equity,  4  C  540 

creditor  of  one  partner  takes  only  his  share 
after  firm  debts  are  paid,  4  C  540 

attachment  of  firm  property  on  suit  against  in- 
solvent partner ;  equity  will  not  dissolve 
such  attachment,  4  C  540 

right  of  one  partner  to  funds  of  partnership 
after  dissolution,  6  C  180 

real  estate  bought  for  purposes  of  firm,  how 
treated  in  equity,  7  C  11 

real  estate  put  in  as  stock  may  be  firm 

property  by  agreement,  7  C  20 

value  of  stock  on  dissolution  can  be  deter- 
mined only  by  sale,  7  C  11,  324 

after  dissolution  one  partner  cannot  take 

stock  at  a  valuation,  7  C  324 

facts  held  insufficient  to  take  case  out  of 


the  rule,  7  C  324 
indorsement  of  note  by  firm  to  one  partner, 

vests  a  good  title,  14  C  543 
construction    of    conveyance    of   property 

of  partnership,  14  C  543 
objection  by  one  partner  to  suit  prior  to  final 

settlement,  how  averred,  14  C  553 
partnership   still   exists   for   certain   purposes, 

after  dissolution,   15  C  206 
but  after  dissolution  partner  has  no  power 

to  indorse  in  firm  name,  unless  by  express 

terms  of  dissolution,  15  C  222 
death    of   one    partner   works    a    dissolution; 

duty  of  survivors  as  to  decedent's  share,  18 

C  295,  49  C  9 
effect  of  purchase  of  decedent's  share  by 

his  administrator,  18  C  295 
-debts,  contracted  since  death  of  one  part- 


ner, how  treated,  18  C  295 

release  of  survivor,  by  New  York  law;  claim 
still  valid  against  estate  of  partner  not  re- 
leased, 21  C  200 

quaere,  as  to  compromise  of  debt  by  one 

partner  after  dissolution.  21  C  200 

sale  of  interest  to  continuing  partner  dis- 
charges vendor's  debt  to  firm,  when,  22  C 
300 

charges  for  subsequent  services  by  solvent 
partner  held  properly  allowed,  24  C  290 

interest  on  advancement  by  partner  held 
waived  by  silence,  24  C  370 


Partnership  §  7 

allowance  of  charges  by  partner  in  looking 
after  interests  of  partnership  held  valid,  24 
C  370 

dissolution  agreement,  partner  to  settle  con- 
cerns, collects  debts ;  held  that  partner  had 
power  to  assign  book  debt,  26  C  449 

liability  for  contracts  continues  until  notice 
given,  though  there  be  not  time  to  publish 
notice,  28  C  43 

and  though  dissolution  is  notorious,  28  C 

43 

aliter,  if  actual  notice  is  shown,  28  C  43 

a   sale   is    the   only   method   of   disposing   of 

property  on  dissolution,  29  C  600,  39  C  474, 

43  C  65 
bill  in  equity  for  a  division  will  not  lie, 

29  C  600 
duties,   liabilities,   and  authority  of  surviving 

partner,  34  C  335 

no  separate  interest  in  firm  property  exists 
until  debts  are  paid,  39  C  573 

partners  are  not  tenants  in  common  un- 
til debts  are  paid,  39  C  573 

after  dissolution,  property  of  firm  is  still  lia- 
ble for  firm  debts,  39  C  573 

notwithstanding  discharge  of  one  partner 

from  individual  liability,  39  C  573 

receiver  will  be  appointed  only  after  notice 
to  adverse  party,  41  C  305 

court  must  find  that  cause  for  appoint- 
ment exists,  41  C  305 

after  dissolution  one  partner  may  sell  his  in- 
terest to  the  other,  43  C  592 

if  without  fraud,  vendee  holds  it  as  sep- 
arate estate,  43  C  592 

averment  de  dissolution  insufficient;  could 
effect  dissolution  by  giving  notice  and  sur- 
viving partner  accountable  for  further  use 
of  copartnership  property,  45  C  425 

continuance  by  survivors  for  benefit  of  heirs, 
held  not  a  dissolution,  46  C  136 

death  of  one  member  of  partnership  ordi- 
narily terminates  contract  of,  49  C  23 

but  estate  of  deceased  member  of  is  liable 

if  so  provided  in  contract,  49  C  23 
-entire   estate   required   to   respond   to   all 


debts  properly  contracted,  49  C  24 
for  those  contracted  after  as  well  as  those 

existing  before  his  death,  49  C  24 
immaterial  that  settlement  of  estate  may 

be  long  delayed  thereby,  49  C  24 

vendee  of  good  will  acquires  only  right  to 
continue  business  at  old  stand,  54  C  122 

what  rights  vendor  retains  in  advertising 

and  soliciting  new  business,  54  C  123 

contract  between  partners  on  dissolution  con- 
strued de  restraint  of  trade,  54  C  123 

• no  restraint  of  trade  can  rest  upon  mere 

inference,   54  C  123 

tendency  of  circular  issued  by  withdrawing 
partner  to  deceive,  is  a  question  of  fact,  54 
C  123 

1577 


§  7  Partnership 


application  for  receivership;  adverse  parties; 
notice  and  its  waiver:  no  attachment  lien 
can  thereafter  be  acquired,  66  C  350 

as  affecting  continuing  guaranty,  67  C  158 

under  agreement  by  partner  to  wind  up,  he 
must  act  with  reasonable  dispatch,  70  C 
411 

chargeable  with  interest,   if  he  fails  and 

uses  propertv  for  his  separate  purposes,  70 
C  411 

not  affected  by  attachment  of  partner's  in- 
terest. 71  C  706 

dissolution  at  will,  though  definite  term  is 
agreed  upon :  duty  of  partners ;  borrowing 
on  security  of  firm  property,  in  settlement 
of  estate.  72  C  377 

right  of  equity  to  wind  up.  73  C  590 

casual  knowledge  of  dissolution  by  agent  as 
not  being  sufficient  notice.  77  C  456 

after  dissolution,  rights  in  mechanic's  lien,  80 
C  392 

in-  mortgage,  80  C  400 

partner  who  has  withdrawn  more  than  his 
share  is  subject  to  interest  from  dissolution 
of  partnership.  87  C  242 

where  insurance  agency  dissolved  by  receiver- 
ship but  good  will  not  sold,  rights  of  mem- 


bers to  solicit  business  from  and  use  lists 

of  old  customers,  97  C   156 
but  where  one  party  bought  records,  he 

was  entitled  to  protection  against,  their  use 

by  other  partner.  97  C  156 
but  could  not  interfere  with  right  of  that 

other  to  get  information  from  other  sources 

as  to  matter  in  them,  97  C  156 

where,  at  receiver's  sale,  one  partner  buys, 
other  stands  in  relation  to  him  as  a  vendor, 
97  C  162 

it  would  be  inequitable  for  him  to  be  per- 
mitted to  infringe  upon  propertv  or  rights 
sold,  97  C  163 

agreement  of  dissolution  and  transfer  of 
propertv  to  individual  partners  as  passing 
title,  100  C  119 

automobile    formerly    registered    in    firm 

r.ame  not  thereafter  properly  registered  as 
regards  partner  taking  title,  100  C  119 

complaint  construed  to  be  one  for  dissolution 
of  existing  partnership.  109  C  577 

hence   where  court  found  no  partnership 

ever  came  into  existence  judgment  upon  it 
for  damages  was  erroneous,  109  C  577 

death  of  partner  dissolves  firm,  112  C  536 


PARTY  WALLS 

See  also  Adjoining  Owners 


mere  fact  that  wall  of  house  is  built  up  to 
dividing  line  does  not  constitute  it  a  party 
wall,  so  that  the  adjoining  proprietor  can 
build  his  timbers  into  and  rest  them  upon 
it,  72  C   141 

if  a  lower  property  owner  erects  a  retaining 
wall  on  land  of  upper  owner  with  or  with- 
out his  consent,  the  obligation  to  maintain 
it  does  not  run  with  the  land  of  the  lower 
owner.  92  C  18 

■ if  erected  on  lower  owner's  land,  it  does 

become  a  charge  on  the  land :   it  becomes 
a  part  of  the  land  itself,  92  C  18 

one  assuming  control  over  the  whole  of  a 
part}-  wall  liable  for  injury  from  its  de- 
fective condition,   109   C  662 

unsafe  condition  of  wall  owned  by  city  abut- 
ting street,  not  defect  in  street,  within  stat- 
ute, 109  C  662 

nor  is  city  liable  for  failure  to  properly 

lav    out    street    as    this    is    a    governrru 
duty,  109  C  662 

title  to  party  wall,  as  to  portion  standing  upon 
each  lot.  is  in  owner  thereof,  subject  to 
easement  of  support,  109  C  662 


each  proprietor  in  a  party  wall  owes  to  the 
ether  the  duty  to  do  nothing  to  weaken 
or  destroy  it.  115  C  168 

though    destruction    of    building    of    one 

would  weaken  wall,  he  may  tear  building 
down  after  giving  proper  notice  to  other, 
115  C  168 

the  other  has  the  right  to  make  additions 

and  repairs  not  increasing  the  easement.  115 
C  168 

as  long  as  wall  remains  suitable  for  use, 
easement  of  support  remains,  115  C  168 

it    ceases    when    wall    becomes    unfit   for 

use.  115  C  168 

finding  that  buildings  supported  by  party  wall 
were  unusable  and  could  not  be  mad' 
able  without  increasing  the  easement  elim- 
inated, where   unsupported  bv  expert  testi- 
mony. 115  C  168 

plaintiff  claimed  that  party  wall  would  not 
stand  if  his  building  were  removed ;  held 
he  had  right  to  remove  it  but  not  to  destroy 
the  wall.  115  C  168 

license  to  utilize  east  wall  of  garage  as  west 
wall  of  building  on  adjoining  lot  may  be 
revoked,  123  C  62 


PASSENGERS 
See  Automoeile  §  24 ;  Carriers  §  7 
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PATENTS  AND  INVENTIONS 

1.  In  General 

2.  Manufacture,  Use  and  Sale  of  Patented  Articles 


§  1.  In  General 

where  A  sold  an  interest  in  a  patent  right 
to  B  accompanied  by  a  false  representation, 
the  difference  between  actual  value  and 
value  as  represented  was  unliquidated  and 
D  did  not  repudiate  contract,  B  could  not 
plead  partial  failure  of  consideration  to  re- 
duce damages,  12  C  234 

validity  of  patent  a  subject  of  inquiry  in 
state  courts,  if  collaterally  in  question,  16 
C  414 

on  injunction,  when  defendant  had  recog- 
nized validity  and  agreed  not  to  use,  16  C 
414 

"provided"  is  an  express  condition  unless 
context  shows  it  to  be  a  covenant,  16  C 
419 

in  assignment  of  patent  right,  recording  in 
patent  office  is  not  a  constituent  part  of 
the  transfer  of  title,  and  is  required  only 
to  give  notice,  18  C  377 

quaere,  as  to  implied  warranty  of  validity,  33 
C  442 

instrument  binding  vendee  to  royalty  while 
undisturbed ;  invalidity  no  defense  before 
disturbance,  33  C  443 

construction  of  patent  for  sizing  and  polish- 
ing thread,  33  C  444 

specifications  to  be  construed  together,  so  as 
to  sustain  them,  33   C  444 

mere  difference  in  extent  of  use  is  not  a  dif- 
ferent use,  33  C  445 

in  sale  of  patent,  there  is  an  implied  warranty 
of  validity,  34  C  77 

where  no  warranty  of  validity  or  salability 
of  patent,  seller  could  recover  price  even 
though  patent  was  worthless  by  reason  of 
previous  patent,  53  C  420 

power  of  state  court  to  order  a  sale  of  patent 
owned  in  common,  discussed,  60  C  378 

statute  de  sale  by  court  applies  only  in  cases 
of  ownership;  mere  interest  is  insufficient, 
60  C  378 

statute  does  not  authorize  sale  for  purpose 
of  paying  owner's  debts,  60  C  380 

judgment  held  not  to  have  gone  beyond  the 
allegations  of  complaint  in  ordering  sale  of 
patents,  60  C  380 

right  acquired  by  patentee  is  property  and 
subject  to  claims  of  creditors,  60  C  383 

may  be  reached  by  proceedings  in  equity 

and  applied  to  his  debts,  60  C  383 

to  accomplish  this  object,  court  may  re- 
quire debtor  to  convey  to  a  receiver,  60  C 
383 


even  though  patent  is  issued  by  a  foreign 

government,  60  C  383 

agreement  by  inventor  to  assign  any  other 
invention  or  improvement  in  articles  man- 
ufactured by  corporation,  considered,  71  C 
113 

to  take  out  patents  for  "new  and  useful 

improvements"   and   assign  them,   73   C   38 

state  court  cannot  pass  on  patent,  but  can 
determine  who  originated  patent  and  is- 
sue injunction  against   injury,  87   C  75 

to  protect  an  idea  by  contract,  it  must  be 
either  new  or  a  new  application  of  some- 
thing known  before,  95  C  703 

this  gives  it  the  element  of  consideration, 

95  C  703 

"improvement"  of  a  patent,  defined,  101  C 
594 

"royalties,"  defined,  101  C  594 

improvement  in  a  patent  may  or  may  not  in 
itself  be  patentable,  101   C  594 

whether  transfer  of  patent  and  improve- 
ments thereof  includes  nonpatentable  im- 
provements depends  on  subject  matter  and 
terms  of  instrument,  101  C  594 

payments  to  owner  for  privilege  of  using 
patent       a  royalty,  101   C  594 

but  term  applies  equally  to  nonpatentable 

improvements,  101  C  594 
-inequitable    and    unreasonable    results    of 


one  claimed  construction  of  contract  to  be 
regarded,  101  C  594 

assignment  of  subsequent  patent  rights  in- 
cluded rights  under  patent  application,  even 
though  taken  in  name  of  trustee  under  un- 
recorded agreement,  102  C  169 

and    even     though     original     application 

made  by  assignor's  employees,  102  C  169 

application  for  patent  void  unless  sworn  to 
by  all  the  inventors,  102  C  169 

president's  duty  to  his  corporation  under  as- 
signment of  patent  rights,  102  C  169 

covenant  to  assign  patent  and  for  future 
conveyance  of  improvements  construed,  102 
C  169  and  see  104  C  322 

later    agreements     of    assignment     made 

merely  to  perfect  title  and  to  make  a  record 
in  patent  office  will  not  derogate  from 
covenant,  102  C  169 

decree  enforcing  performance  is  in  per- 
sonam and  absence  of  party  who  might 
have  interest  immaterial,   102  C   169 

and   so   of   one   to   whom   defendant   had 


made  assignment  as  trustee  for  him  with- 
out consideration,  102  C  169 
— agreement  to  assign  any  "patent  or  pat- 
ent  rights"   thereafter   "issued"  by   United 
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States  to  be  construed  by  intent  of  parties, 
102  C  180 
purpose  of  such  provision,  102  C  181 


allegation  that  defendant  was  inventor  or 
sole  inventor  of  improvement  does  not  pre- 
vent judgment  against  him  where  it  ap- 
peared that  two  others  were  inventors,  on 
ground  that  grant  of  patent  to  them  in 
such  case  would  be  void  as  not  to  inven- 
tor or  all  inventors,  102  C  188 

no  demand  need  precede  prayer  for  ac- 
counting in  such  a  case  as  this,  102  C  190 

provision  in  decree  for  plaintiff  that  de- 
fendant take  all  steps  necessary  to  insure 
patent  proper  to  protect  rights  under  ap- 
plication pending  appeal,  102  C  191 

provision  which  would  forbid  defendant  to 
acquire  patents  on  improvements  issued  to 
third  persons  too  broad,  102  C  193 

trial  court's  judgment  on  merits  erroneous 
on  plaintiff's  motion  for  an  order  and  on 
oral  demurrer,  104  C  323 

injunction  issued  against  violation  of  trade 
secret  disclosed  in  confidence,  even  though 
not  patentable,  104  C  472 

if  employee  takes  out  patent  on  invention, 
employer  cannot  claim  it  in  absence  of 
contract  provision  unless  work  employee 
did  was  in  line  of  his  duties  or  there  was 
relationship  of  trust  and  confidence,  129  C 
369 

Z,  trusted  employee  of  plaintiff  company 
who  had  almost  sole  administration  of  its 
affairs,  committed  breach  of  trust  by  ob- 
taining patent  in  own  name  to  its  product; 
compelled  to  assign  patent  to  plaintiff,  its 
real  owner,  129  C  369 

§  2.  Manufacture,  Use  and  Sale  of  Patent- 
ed Articles 

sale  of  privilege  of  machine,  "such  as  I  have 
patent  for,"  held  not  a  warranty,  1  C  342 

sale  of  engine  with  patent  cutoff;  entire 
price;  partial  failure  of  consideration,  34 
C  77 

implied    warranty   of    right   to   use   such 

patent,  34  C  77 

where  defendant  was  to  manufacture  certain 
patented  hay  cutters  and  no  others,  court's 
finding  that  machines  made  differed  only 
in  unimportant  particulars  from  those  pro- 
vided for  in  contract  could  not  be  reviewed, 
42  C  360 

any  inquiry  as  to  which  was  better  ma- 
chine was  irrelevant,  42  C  361 

patentee  or  agent  may  apply  to  suspected  in- 
fringer to  make  or  sell  patented  article,  42 
C  396 

such  a  request  is  not  a  license,  42  C  396 

especially   if   infringer   is   ignorant   of   it, 

42  C  396 
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owner  of  patents  entitled  to  receive  royalty 
only  on  articles  manufactured  under  un- 
expired patents,  not  to  receive  it  on  all 
articles  until  all  patents  had  expired,  45  C 
464 

patentee  may  lease  or  license  upon  conditions 

and  restrictions,  49  C  373 
licensee  or   lessee   is   bound  by  terms  of 

such  lease  or  license,  49  C  374 
statute    de    telephone    companies    cannot 


enlarge   powers   of  limited  licensee  of  pat- 
ent, 49  C  374 
-may  compel  an  impartial  exercise  of  this 


limited  use,  49  C  374 

limited  license  to  use ;  patent  is  not  affected 
by  licensee's  use  as  by  a  public  use,  49  C 
375 

rights  reserved  by  license  are  still  re- 
served to  licensor,  49  C  375 

public  at  large  may  make  ordinary  repairs 
upon  patented  article  during  life  of  patent, 
102  C  169 

president  and  general  manager  of  plaintiff 
corporation  required  to  account  to  it  for 
profits  from  manufacturing  articles  under 
application  of  patent  owned  by  it,  102  C 
169 

decree  perpetually  restraining  defendant  from 
making,  using  or  selling  any  article  or  kind 
included  in  patent  is" too  broad  as  plaintiff 
has  only  rights  in  patents  and  applications 
and  such  monopoly  as  they  include,  102  C 
192 

so    it    would    prevent    proper    repairs    to 

machines  covered  by  patent,  102  C  192 

form  of  decree  suggested,  102  C  192 


agreement  between  corporation  and  its  presi- 
dent concerning  past  and  future  inventions, 
royalties,  etc.,   102  C  255 

provision  that  royalties  cease  if  plaintiff 

left  the  company  voluntarily  for  any  other 
reason   than   nonpayment   of    royalties    and 
salaries,   102  C  255 
-duty   of  company   to  afford   plaintiff  op- 


portunities to  exercise  inventive  genius,  102 
C  255 
-plaintiff's    privilege   to   seek    employment 


elsewhere    upon    company's    breach,    102    C 
255 
provision    de     payment     of     royalties     upon 
"manufactures     embodying"     plaintiff's     in- 
ventions, construed,  102  C  255 

nature  of  right  in  trade  secret,  104  C  472 

that    method    of    manufacture    of    article 

may  be  discovered   by  analyses   or  by  ex- 
perimentation   does    not    destroy    secret,    so 
long   as    process    is    in    fact    secret.    104    C 
472 
where   one   bv    contract    obtains    formula 


from  owner  for  purpose  of  manufac- 
turing for  him  and  under  agreement  only 
to  use  it  for  authorized  purpose,  he  cannot 


use   it  to   produce  competing  article   him- 
self, 104  C  472 

— nor  will  changes  in  formula  make  it  his 
own,  104  C  472 
-that  basis   of  composition  has  long  been 


known  under  old  patent  does  not  prevent 
its  adaption  to  new  use  being  a  trade  se- 
cret, 104  C  472 
reformation  of  agreement  cancelling  former 
agreement  pertaining  to  royalties  granted 
where,   by   mistake,   scrivener   recited   pre- 
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vious  agreement  already  cancelled,  129  C 
295 

— defendant's  contention  that  plaintiff  com- 
pany did  not  come  into  equity  with  clean 
hands  because  it  was  getting  his  inven- 
tions by  devious  means,  overruled,  129  C 
300 

— and  in  absence  of  fraud,  duress  or  like  in- 
equity there  was  not  such  gross  inadequacy 
of  consideration  as  would  bar  equitable  re- 
lief, 129  C  295 


PAUPERS 

1.  In  General;  What  Constitutes  Pauperism 

2.  Liability  for  Support  | 

3.  Town 

4.  State 

5.  Relatives 

6.  Settlement 


7. 

8. 

9. 
10. 
11. 


-Generally 

-By  Birth  and  Parentage 

-By  Marriage 

-By  Commorancy 

-Where  Town  is  Divided 


12.  Removal 

§  1.  In  General;  What  Constitutes  Pauper- 
ism 

whether  a  married  woman  is  a  pauper ;  con- 
sideration of  husband's  situation  proper,  3 
C  553 

absolute  poverty  must  be  shown,  4  C  556 

town  not  liable  for  support  unless  person  is 
in  fact  a  pauper ;  accessibility  of  his  prop- 
erty immaterial,  5  C  244 

minor,  inhabitant  of  another  State  and  re- 
siding with  mother,  held  a  member  of  her 
family,  5  C  384 

what  averments  of  poverty  and  impotency  are 
sufficient,  8  C  393 

what  facts  are  conclusive  evidence  of  pauper- 
ism, 14  C  394 

ownership  of  real  estate  is  not  always  con- 
clusive against  pauperism,   16  C  431 

jury  to  find  whether  property  of  one  is  suf- 
ficient to  prevent  his  being  pauper,  21  C 
101 

keeper  of  poorhouse  has  right  to  maintain 
order ;  may  use  preventive  force,  when,  34 
C  132 

no  right  to  chain  pauper  if  no  impend- 
ing danger,  though  pauper  is  of  turbulent 
character,  and  though  the  selectmen  direct 
it,  34  C  132 

one  having  small  unexpended  life  interest  in 
estate  is  not  a  pauper,  though  such  in- 
terest is  insufficient  for   support,  34  C  264 

statute  de  restraint  of  parent  for  abandoning 
child,  held  constitutional,  35  C  538 


parent    may   be   treated    as    pauper,    and 

confined  in  almshouse,  before  exhausting 
other  statute  remedies,  35  C  538 

selectmen  cannot  collect  and  discharge  debts 
of  paupers,  38  C   191 

judgment  in  action  by  one  town  for  supplies 
furnished  to  pauper  claimed  to  belong  to 
defendant  town,  determining  that  pauper 
is  settled  inhabitant  of  that  town,  not  judg- 
ment in  rem ;  binds  only  parties  to  suit  and 
privies,  47   C  237 

charge    de   jury   held   correct   as   to   lack   of 

means  or  property,  51  C  490 
■ owning   household    furniture    and    a    few 

garden  vegetables  will  not  forbid  relief,  51 

C  490 

being  in  a  town  voluntarily  or  involuntarily 
and  needing  relief  is  sufficient  under  stat- 
ute, 51  C  490 

family  in  want  are  "poor  and  unable  to  sup- 
port themselves"  within  statute,  though 
father  earns  enough  for  partial  support 
and  though  want  is  caused  by  intemperance 
and  improvidence,  52  C  158 

law    takes    no    cognizance    of    cause    of 

poverty,  52  C  158 

man  partially  blind,  nearly  incapacitated  for 
work,  having  life  estate  in  basement  and 
one  acre  of  land,  value  $200.  held  entitled 
to  help  under  statute,  52  C  200 

not  necessary  that  his  interest  be  dis- 
posed of  and  proceeds  expended,  before 
he  becomes  a  pauper,  52  C  200 
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condition  of  being  a  pauper  is  not  unaltera 

:-  :    - 

facts  held  to  show  that  person  was  prima 

:i: .;    i   :iu:-rr.   :-    J   --- 
selectmen   cannot   create    a    pauper    by   any 

mere  act  of  their  own.  54  C  22 
:...;r    -.:v::;    -      ;-;:: .. r.r:   r.trt    '■:'.:   ::    ':■;   3 

state  pauper  under  statute,  58  C  277 
his   status   was    fixed   by   die    ;:i 

force  when  he  first  applied  for  relief    SB  C 

Z77 
rr.t    ---:    ■ri.'.-i'.iii    .-.;:. i.'.t    irr.trt;:    ~ i; 

:,     ~.         "- 
powers  of  selectmen  to  restrain  paupers.  71  C 

m 

one  who  receives  ten  dollars  a  month  may  be. 
76  C    :: 

::.-:  ::'  zi  t-er'j  :.::.::  i:i  r. ::  r:^:": 
i-.r:  --;  irti  :.r  ;r.=  5-:::~  ::  a  wife. 
82  C  611 

";:;;;•     rr.tir;    :rt         :    :;   s  "rurier.    :r.   t'r.t 
public    treasury;     "indigent**     means     one 
-  :-.'-     -    -  -   :.-■■■     -■■:   -::   z.    z -':'.::    ;r.irrt 
84  C  544 

town  may  prevent,  by  appointment  of  an  over- 
seer, one  giving  his  property  away  so  as 
to  become  a  charge.  84  C  678 

because  one  will  become  a  charge  does  not 
give  a  town  a  lien  on  property  given  away 
r      :    :.:    ::    :i      ir~i-.i    rr:   rvrvir.:;     i-    - 


S      2 

;-    C 


:irr t   fu:h   :y   •'. 
taxation    of   poor: 
town,  91  C  552 

s : i r u : t   ::    r t : : "•  t r 
for  care  of  pan 

: :  v  r  :-.~  :  : :  r_  ? : : : 
:i::   ;,r:     ::t^.:- 

:  -  :  :re  S:it: 
legislation   de   sup 

:  iuT't '-     r :.    ."  r 
!tri^3.:i:r      :'   ". ; 

5  ".  1 ".  -".  v      '.':      !Z'.i~ 

5— .?    a-    i-f   :•:■: 
if    person 


re    :.:: 

show  she  be- 

-  :    " 

:r.     ar.  rtr.tr 


—    -:y    rx--fr.it:    '"  y    5:.i.r 

tional.  93  C  5". 

ing  paupers  as  an  old  func- 

■    -■ 

no    settlement    reviewed : 
W,  116  C  537 

ait  of   tax .  -      I    I  uch   per- 

•   ir:    .-:-.   '.t   ::    riy   t'r.err.  : 

-  ■• 


ey  may   be   z. 

.:'.-.:■  -    "  ■     - 


comes  under   statute 
.-  his  death  in  fa 

Qy,  125  C  623 
men  working  on  relief  are  not  paupers,  126  C 

Z7 
development  of  for  relief  of  needy 

reviewed,  128  C  190 

§  2.  Liability  for  Support 

§  3.  Town 

See  also  §  10,  infra. 
omission   to  aver  notice  to  town   cured  *by 

verdict,  1  D  U 
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contract  to  support  a  certain  pauper  on  di- 
.own,   does   not   include   support 
:auper'j  :  C  209 

our  i   inhabitant-  :  wn,  3 

C  467,  69  C  4 

■ s  of  account  need 
not  be  included.  3  C   5 
notice  held  wa  hred  -         ne  denial  of 

ability,  3  C    553 

town   not    liable    if    the   per 

propertr.  3  C  553,  4  C  553    5  C  244,  34  C 

2  - 
th:  j;        :  le    to   pa  .o- 

plying  pauper.  5  C  244 
no  recover}-  can  be 

tice  when.  3  C  563 
stalntes  concerning  support  of  f'f'i  to  be 

liberally   construed.  3   C   572 
express    -  -      romisc     need  nol     be 

4  C  209 

town  where  jail   is,  ij  support 

bed  from  ax   ther  town, 

s  :  i 

■  committed    is 

:  : 

notice   to  town  re- 

covery, 5  C  ". 

an     :  notice  a  dm:.--  7  C  100 

:  for  support  t.  8  C  393 

what    :  in  notice  :red,    IS    C 

195 

•    in   notice   is   not   aided   by   subsequr 
rmation,  18  C  195 
bv  whom  supported  on  town,  18  C 

424 
word  "belongs"'  as  used  in  statntt  de  paupers 
construed,  19  C  561 

trai  sienl  b  be  -tsiding  ■ 

wi:        Had   I     21    Z  253 

object  of  statu!  provide  for  imme- 

28  C  253 
.-.  rctmen   have    power   to    settle    an    account 
I  -  supplies  I     pauper.  29  C  1 13 

should  be  inserted  in  notice,  33  C 
141 

by  statute  pauper  -  -  State  I 

er    acquirir.r    getJ  anient    in    another    S 

:  ported  by  town  where  he  had 
last  legal  sf  34  C  27 

boa  recover   for  family  of 

pauper  :   C  186 

statute  de  liab:  .re  pauper  is  not  an  in- 

har  taut;  town  i  -gh  pau- 

per has  no  settlement.  17  C  484 

tctmen  cannot  collect  and  d:?charge  debts 

of  paupers.  38  C  191 
- 

sufficient:  "  nlld  of  A  B."  38  C  249 

word  in    statute    de 

pauper  b   ■   I   "       -Jcal.  43  C  53.  51  C  490 
message    thro  v.  .'.ectman,   at 

his   residence,  held  sufficient,   43   C   53 
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"on  expense,"  shows  sufficiently  that  person 
is  a  pauper,  43  C  212 

notice  held  not  invalid  for  omission  of  middle 
name;  though  there  be  two  in  town  of 
same  name,  43  C  212 

notice  not  technical,  43  C  216,  51  C  492 

what  is  sufficient  notice,  44  C  210 

town  is  under  no  common-law  liability  to 
support,  44  C  214 

no  equity  exists  in  favor  of  one  town  over 
another,  44  C  214 

one  selectman  may  furnish  relief,  if  neces- 
sity is  urgent;  town  liable  for  necessaries 
furnished  at  his  request,  45  C  329 

notice  must  show  that  pauper  is  on  expense, 
46  C  281 

"paupers  of  your  town  are  here,  poor  and 
unable  to  support  themselves,"  held  insuf- 
ficient, 46  C  281 

where  a  town  supported  pauper  in  another 
town  under  mistake,  held  it  was  not  es- 
topped from  afterwards  claiming  that  pau- 
per did  not  belong  to  it,  50  C  84 

especially  when  both  towns  were  equally 

ignorant  of  facts,  50  C  84 

"Austin  Seymour  (colored)  and  wife,  and 
four  children,  aged  from  ten  years  down 
to  an  infant"  held  sufficient  notice  under 
statute,  51  C  319 

notice;  language  of,  held  sufficient  under 
statute,  51  C  490 

nothing  technical  required ;  to  be  inter- 
preted as  plain  practical  men  understand 
them,  51  C  492 

being  in  town  voluntarily  or  involuntarily  and 
needing  relief  is  sufficient  under  statute, 
51  C  490 

"residing"    in    town,    within    meaning   of 

statute,  51  C  493 

payment  for  supplies  by  town  order  held  suf- 
ficient to  allow  suit  by  plaintiff  town  for 
support,  51  C  490 

prior  judgment  against  plaintiff  in  favor  of 
another  town  is  inadmissible  in  suit  for 
support,  51  C  490 

by  statute  town  to  provide  for  support  of 
persons  belonging  to  it  who  have  estate 
insufficient  for  support,  52  C  200 

entries  of  action  for  medical  attendance  on 
pauper  held  admissible,   54   C  213 

if   properly   made,   and   doctor   is   unable 

to  testify,  54  C  213 

it   need  not  be  shown  that  pauper  knew 

town  would  pay  for  such  aid,  54  C  213 
-sufficient  if  person  relieved  was  in  fact  a 


pauper,  54  C  223 

state  pauper  supported  by  defendant  town  in 
the  plaintiff  town  for  a  year  or  more,  re- 
mains chargeable  to  defendant  town,  58  C 
277 

rights  of  respective  towns  do  not  depend 

on  any  contract  between  them,  58  C  277 


but    evidence    of    contract    admissible    to 

show  need  and  application  for  relief,  58  C 
277 

voluntary  removal  of  a  state  pauper  for  con- 
venience from  town  B  to  town  C  before  ap- 
plication for  relief,  frees  B  from  liability, 
61  C  589 

intent  not  to  change  his  legal   residence 

thereby,  does  not  affect  the  question,  61  C 
589 

support  furnished  by  B  believing  itself  li- 


able, held  not  to  fix  liability  for  future  aid, 
61  C  589 
-such  support  held,  in  effect,  only  the  vol- 


untary act  of  B,  61  C  589 

one  who  furnishes  support  cannot  recover  of 
town,  so  long  as  pauper  has  property,  66 
C  139 

liability  for  support  of  insane  pauper  com- 
mitted to  state  hospital ;  temporary  resi- 
dence in  town ;  selectmen  may  apply  for 
commitment,  69  C  1 

liability  of  one  town  to  another ;  statutory 
steps  must  be  followed ;  not  so,  if  action  is 
to  recover  money  paid  by  one  town  to  an- 
other under  mistake,  71   C  201 

selectmen  not  necessarily  confined  in  exercise 
of  their  powers  to  the  limits  of  their  towns, 
71  C  724 

effect  of  failure  to  give  notice  where  settle- 
ment not  known ;  knowledge  imputed  when, 

75  C  515 

nature  of  notice ;  limitation  of  amount  of  li- 
ability ;   family   may  be  treated   as   a   unit, 

76  C  152 

the  notice  required  to  make  one  town  liable 
to  another  for  support  must  state  that  the 
person  is  needy  and  receiving  public  sup- 
port ;  need  not  give  quality  or  extent  of 
support,  85  C  197,  202 

right  of  individual  to  recover  of  town  where 
relief  is  given  pauper  neglected  by  select- 
men, 112  C  403 

sufficiency  of  notice  under  statute  before 

town  can  be  held,  112  C  403 
-purpose   and   effect   of   statute   for    relief 


of  one  not  an  inhabitant  of  town  in  which 
he  resides,  112  C  403 

selectmen  required  to  support  pauper  actually 
within  town  though  not  inhabitant,  regard- 
less of  town  ultimately  liable,  112  C  403 

L  became  sick  while  in  Berlin,  was  moved 
to  New  Britain,  then  to  Hartford  Hospital, 
where  his  funds  became  exhausted ;  held 
Hartford  responsible  for  his  expenses,  114 
C  233 

performance  of  strict  statutory  duty  to  sup- 
port paupers  not  preventable  by  town  board 
of  finance,   115  C  159 

history  of  statutes  concerning  paupers  who 
are  sick  and  cared  for  or  supported  by 
public  hospitals  reviewed,  119  C  146 
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from  inception  these  statutes  designed  for 
needs  of  pauper  who  is  in  town  of  which 
he  is  not  inhabitant  and  also  to  confer  and 
limit  right  of  recovery  by  that  town  from 
town  where  pauper  belongs,  119  C  146 

• cannot     be     read    to     impose     limitation 

upon  amount  which  town  rendering  aid 
may  expend  or  be  charged  therefor,  119  C 
146 

■ this    construction    not    affected    by    1917 

amendment  that  hospital  receiving  state  aid 
shall  charge  uniform  rate  for  paupers,  119 
C  146 

purpose  of  amendment  is  that  such  hos- 
pitals shall  not  charge  more  for  paupers 
from  one  outside  town  than  another,  119  C 
146 

plaintiff    hospitals    held    not    limited    by 

statute  to  charge  city  no  more  than  $21 
per  week,  whether  pauper  belongs  to  city 
or  to  some  other  town,  119  C  146 

construction  of  statute  de  reimbursement  of 
town  furnishing  support  to  pauper  belong- 
ing to  another  town  by  latter  town,  128  C 
185 

mere  ownership  of  property  by  poor  person 
does  not  free  town  from  obligation,  unless 
property  could  be  appropriated  to  support ; 
so  where  interest  in  real  estate  has  no 
market  value,  128  C  186 

requisite  notice  under  statute  by  town  fur- 
nishing support  to  town  to  which  pauper 
belongs,  128  C  194 

§  4.  State 

under  statute  the  period  of  support  by  State 
is  the  first  six  months  of  pauperism,  50  C 
554 

alien  having  no  settlement  here,  held  to  be  a 
state  pauper,  58  C  277 

his   status  was   fixed  by   statute  in  force 

when  he  first  applied  for  relief,  58  C  277 

State  not  estopped,  by  receiving  balance  due 
on  care  of  pauper  from  relative,  from 
claiming  reimbursement,  93  C  571 

H,  an  alien,  lived  in  Greenwich  1889-1918 
and  in  Bridgeport  1926-1927  where  he  first 
applied  for  aid  and  was  given  it;  he  had 
no  settlement  in  any  town ;  held 

that   he    first   assumed    status    of   pauper 

in  1927  and  became  subject  to  pauper  laws 
then  existing,  116  C  537 

that  being  an  alien  with  no  settlement  he 

became  a  state  pauper,  and  Greenwich  was 
not  liable  for  his  support,  116  C  537 

legislation  of  1907  interpreted  to  this  ef- 
fect, and  claim  that  H  had  "pauper  status" 
in  Greenwich  overruled,  116  C  537 

legislation  de  support  of  alien  paupers  and 
paupers  having  no  settlement  reviewed ; 
legislation  of  1907,  116  C  537 
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§  5.  Relatives 

son-in-law  is  not  liable  for  support  of  wife's 
parents,  K  155,  1  R  250,  361 

assumpsit  will  not  lie  against  son  for  support 
of  parent ;  remedy  is  by  proceeding  under 
statute,   1   R  60,  3  C  507 

no  common-law  liability  to  support  parents, 
or  grandparents,  2  R  168,  3  C  507,  32  C 
142 

relatives  are  not  liable  for  past  expenditures, 
3  C  507,  553,  7  C  57,  32  C  142 

relatives  by  affinity  are  not  liable  for  support 
of  pauper,  3  C  553 

relatives  liable  only  to  town  where  pauper  is 
settled,  3  C  553 

bastard  may  be  compelled  to  support  mother, 
5  C  235 

children  liable  in  assumpsit  for  supplies  fur- 
nished parent  at  their  request,  32  C  142 

not  necessary  for  town  to  exhaust  remedies 
for  enforcing  contribution  from  relatives  be- 
fore taking  parent  or  pauper  into  custody 
under  statute,  35  C  538 

wife  whose  husband  neglects  to  support  her 
may  bring  action  against  him  for  contribu- 
tion towards  her  maintenance,   72  C   157 

statutory  liability  of  child  to  support  parent, 
73  C  607 

place  of  support,  73  C  607,  82  C  611 

measure  of  support,  78  C  650,  82  C  611,  103  C 
6 

neglect  to  provide  support  condition  precedent 
to  action,  78  C  650 

a  town  can  compel  husband  to  contribute  to 
wife's  support ;  no  need  of  seeking  equity 
for  a  reconveyance ;  remedy  is  at  law,  84  C 
678 

attachment  is  proper  in  action  to  compel  rel- 
atives to  furnish  support,  84  C  683 

civil  action  by  wife  against  husband  for  sup- 
port entirely  different  from  criminal  prose- 
cution for  nonsupport,  91  C  7 

minor  may  be  compelled  under  statute  to  con- 
tribute to  support  of  poor  relative,  103  C  1 

test  of  financial  ability  to  provide  support,  103 
C  1 

where  pauper  confined  in  state  institution, 
State  should  be  party  to  action  to  compel 
support,  103  C  1 

statutes  de  support  of  paupers  by  relatives 
to  be  liberally  construed,  103  C  1 

common-law  right  of  wife  to  support  and  its 
enforcement  here  against  property  of  hus- 
band, where  both  parties  are  nonresidents, 
111  C  124 

effect  of  provision  in  our  statute  that  action 
may  be  brought  in  county  where  poor  person 
resides,  111  C  128 

our  statute  has  no  extraterritorial  effect, 

111  C  129 

measure  of  husband's  duty  to  wife  in  equita- 
ble action  is  that  support  to  which  she  is 
entitled  by  marriage  contract,  114  C  575 


not  limited  to  support  selectmen  are  re- 
quired to  provide  for  paupers,  114  C  575 

neglect  to  provide  before  action  brought  as 
condition  of  suit  against  relative  for  sup- 
port, 114  C  579 

application  of  statute  providing  for  support  of 
poor  persons  by  relatives ;  meaning  of  "poor 
and  unable  to  support  himself  or  herself," 
123  C  338 

history   of  statute  reviewed   and   held  to 

show  intention  that  persons  to  obtain  relief 
under  it  are  those  to  whom  it  would  be  duty 
of  town  to  furnish  support,  123  C  338 

distinction  from  equitable  action  by  wife 

against  husband  to  enforce  marital  rights 
of  support,  123  C  342 

so  wife  who  owned  $1215  which  was  in 

savings  bank  in  name  of  daughter  could  not 
recover  under  statute  against  husband,  123 
C  338 

purpose  of  statute  requiring  support  by  rela- 
tives, 124  C  518 

support  for  unemancipated  minor  need  not  be 
pursued  through  parent  who  has  custody ; 
may  be  brought  against  father  of  parent  who 
has  deserted  child,  124  C  519 

■ sufficient  to  entitle  minor  to  relief  that  he 

has  no  means,  that  mother  not  able  to  sup- 
port him  and  that  father  has  abandoned 
him ;  need  not  prove  that  father  unable  to 
furnish   support,    124  C   519 

"neglect  to  provide"  which  is  made  condition 
precedent  to  right  of  action  under  statute, 
is  one  which  must  antedate  action  or  there 
can  be  no  recovery,   124  C  519 

so  where  grandfather  paid  $27.50  a  month 

until  after  action  was  brought  and  no  de- 
mand made  on  him  for  larger  amount,  judg- 
ment awarding  $12  a  week  was  error  and 
case  remanded  for  new  trial,  124  C  519 

statutory  requirement  not  met  by  amount  suf- 
ficient to  provide  bare  necessities  of  life; 
amount  to  be  fixed  with  due  regard  to 
health,  education,  refinement  and  condition 
of  life  to  which  person  is  habituated,  124  C 
519 

mere  ownership  of  property  by  relatives 
would  not  necessarily  show  they  were  "able 
to  provide"  support  so  as  to  obligate  them 
under  statute,  128  C  186 

— —so  where  mother  of  pauper  owned  prop- 
erty of  $3500  value  and  father  of  $3000, 
this  fact  would  not  take  him  out  of  statute 
in  absence  of  finding  that  they  were  "able 
to  provide"  for  him,   128   C   186 

§  6.  Settlement 

§  7.  Generally 

slave  for  life,  takes  that  of  master;  not  lost 

by  manumission,  2  R  517 
where  gained  by  owning  real  estate  settlement 

is  not  affected  by  mortgage,  2  C  600 
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certificate  of  admission  as  freeman  is  not  proof 
that  one  is  an  inhabitant,  3  C  1 

how  regained,  if  lost  by  settlement  in  an- 
other State,  5  C  95 

by  possession  of  real  estate ;  actual  occupation 
is  necessary,  5  C  255 

party  once  an  inhabitant,  remains  so  until  a 
new  settlement  is  gained,  5  C  373 

not  prevented  by  advancement  made  by  town 
and  repaid,  6  C  45 

settlement  may  be  in  one  town  and  domicil 
in  another,   15   C  555 

what  ownership  of  property  renders  assist- 
ance unnecessary  is  a  question  of  fact,  16  C 
431 

one  cannot  have  two  settlements  at  same  time, 
20  C  301 

certificate  or  record  that  pauper  voted  held 
not  evidence  of  settlement,  21  C  101 

pauper's  declarations  admissible  to  show  mind 
and  conduct  as  to  domicil,  21  C  101 

in  another  State  by  payment  of  tax ;  tax  must 
be  shown  to  have  been  legally  laid,  23  C  45 

waiver  of  defect  in  tax  list,  by  voluntary 

payment,  23  C  401 

effect  of  furnishing  supplies  to  pauper  claimed 
by  town  by  mistake,  23  C  45 

settlement  in  another  State  ends  that  preac- 
quired  here,  23  C  53 

settlement  of  account  for  supplies  to  pauper 
by  selectmen  as  evidence  of  pauper's  set- 
tlement, 29  C  113 

declaration  of  party  that  he  came  from  an- 
other State  inadmissible  when;  burden  of 
proof,  32  C  71 

statute  de  settlement  extends  to  family  of 
pauper,  34  C  270 

a  satisfied  but  undischarged  mortgage  is  not 
an  incumbrance  within  statute  de,  38  C 
9 

place  of  birth  how  proved,  39  C  563 

declarations  of  deceased  parent  inadmis- 
sible ;  also  entry  in  family  Bible,  39  C  563 

no  presumption  from  first  recollection  of  pau- 
per, 39  C  563 

nor  that  pauper  is  first  known  of  in  such 

town,  39  C  563 

former  judgment  against  plaintiff  town  in  fa- 
vor of  a  town  other  than  defendant  inad- 
missible, 51  C  491 

even  as  tending  to  prove  a  settlement  in 

plaintiff  town,  51  C  491 

evidence  that  grandfather  of  pauper  mort- 
gaged land  to  its  full  value  held  inadmis- 
sible, 51  C  491 

as  statute  did  not  then  require  unincum- 
bered real  estate,  51  C  491 

parol  evidence  to  show  that  taxes  had  been 
demanded  and  abated  held  admissible  under 
statute  of  1843,  51  C  491 

whether  a  foreigner,  coming  from  another 
State  here  and  becoming  naturalized,  gains 
settlement  under  statutes,  quaere,  52  C  159 
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alien  became  naturalized  and  a  voter;  resided 
in  E  for  six  years;  supported  family  and 
paid  taxes :  whether  he  gained  a  settlement, 
quaere,  53  C  330 

held    he    was    a    citizen    of    the    United 

States  and  of  this  State,  and  became  an  in- 
habitant of  E,  53  C  330 

one  selectman  has  no  power  to  submit  ques- 
tion of  settlement  to  arbitration.  54  C  34 

alien  having  no  settlement  in  this  State  is  a 
state  pauper.  5$  C  277 

contract  between  towns  de  support  of  such 

pauper  does  not  affect  question  of  settle- 
ment. 58  C  2S3 

one  cannot  change  settlement  during  minoritv, 
71  C  724 

settlement  of  child  whose  parents  have  no  set- 
tlement in  State;  law  hesitates  to  separate 
families,   73  C   161 

support  furnished  by  town  whence  pauper  re- 
moved as  preventing  acquisition  of  new 
settlement,  80  C  659 

a  pauper's  status  is  fixed  by  the  statute  in 
force  when  he  first  applies  for  relief,  116  C 
537 

§  8.  By  Birth  and  Parentage 

bastard  child  is  settled  with  its  mother,  1   R 

155.  2  C  19,  355.  5  C  584.  19  C  229,  22  C 

23.  51  C  319 
though  born  in  another  State  of  mother 

settled  here.  6  C  35 
takes   mother's   acquired   settlement,   9   C 

321.  12  C  165.  18  C  350 
settled  in  place  of  birth,  if  mother  has  no 

settlement  here,  2  C  18 
idiot   living   with   and    supported    by   mother 

takes  her  settlement,  1  R  196 
child  takes  settlement  of  mother,  if  father  has 

none  here,  5  D  169.  3  C  600.  6  C  45,  22  C 

28 
settlement  of  child  not  affected  by  award  of 

custody,  2  C  20 
legitimate  child  takes  settlement  of  father.  2 

C  22.  3  C  601,  4  C  114.  19  C  229,  20  C  300, 

54  C  46 

though    posthumous    and    though   mother 

remarry  before  child's  birth.  19  C  229 
aliter,  if  mother  acquires  new  settlement 

in  her  own  right.  19  C  229 
not  affected  by  divorce  of  parents,  or  by 

appointment   of  mother   as   guardian,   2   C 

20 
place  of  birth  treated  as  place  of  settlement, 

in   absence  of  contrarv  evidence.   3   C  600, 

4  C  114,  5  C  584,  51  C  319,  73  C  161,  100 

C  252 
such  settlement  how  superseded,  3  C  600, 

4  C  114.  23  C  44 
after  father's  death,  child  takes  mother's  ac- 
quired  settlement,   when,  4   C  373 
new    settlement    may   be   gained   by   removal 

while  a  minor,  6  C  45 
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settlement  of  bastard  born  in  New  York  of 
mother  settled  here,  20  C  298 

prior  emancipation  of  child  will  prevent  deri- 
vation of,  21  C  549 

what  qualified  emancipation  is  insuffi- 
cient to  prevent  derivative  settlement,  21  C 
543 

son    born    in    Massachusetts    of    alien    father 

resident  there,  acquires  thereby   citizenship 

in  the  United  States,  54  C  39 
also   citizenship   in   Massachusetts,   54   C 

45 
such  son  after  coming  of  age  can  acquire 

settlement  by  commorancy,  54  C  39 

residence  of  father  is  imputed  to  minor  child, 
54  C  46 

subjection  of  son  to  father  does  not  affect 
citizenship  of  son,  54  C  46 

settlement  cannot  be  acquired  by  minor  in  his 
own  right  while  a  member  of  father's  fam- 
ily, 54  C  47 

yet  his  birth  and  residence  during  mi- 
nority may  aid  him  as  to  subsequent  settle- 
ment, 54  C  47 

subsequent  marriage  of  parents  of  child  gi%-es 
it  settlement  of  father,  69  C  303 

settlement  of  a  wife  and  lawful  child  follows 
that  of  husband,  85. C  197 

settlement  of  illegitimate  child,  88  C  279 

at  common  law,  place  of  birth  was  prima 
facie  place  of  settlement  119  C  380 

in   this    State   child   takes   by   derivation 

settlement    of   father    if   legitimate    and    of 
mother  if  illegitimate,  119  C  380 

so    if   parent    changes    settlement    during 

minority   of   child   his   new    settlement   be- 
comes child's  119  C  380 

ordinarilv  a  child  is  emancipated  at  majority, 
119  C  380 

but  desertion  of  minor  by  parent  may  also 

emancipate  him,  119  C  380 
-emancipation    occurs    when    person    once 


under  power  and  control  of  another  is  ren- 
dered free,  119  C  380 
-minor  is  emancipated  if  placed  in  new  re- 


lation inconsistent  with  former  relation  as 
part  of  parent's  family,  119  C  380 

when    parent    has    absolutely    renounced 

by  agreement  or  implication  all  care  and 
control  of  child,  he  is  emancipated,  119  C 
380 

unemancipated   child    is   presumed   to   be 

still  under  control  of  parent,  and  cannot  ac- 
quire settlement  in  own  right.  119  C  380 

— —but  emancipated  child  of  sufficient  age 
and  capacity  to  select  abode  can  acquire 
settlement  by  commorancy.  119  C  380 

settlement  of  a  mother  acquired  in  her  own 
right  becomes  by  derivation  settlement  of 
her  minor  unemancipated  chlidren.  123  C 
268 
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when  child  comes  of  age  reason  for  ac- 
quisition of  settlement  by  derivation  ceases, 
123  C  268 

child  will  not  take  derivatively  settle- 
ment parent  acquires  by  residence  com- 
menced before  child  arrives  at  full  age  and 
completed  subsequently,  123  C  268 

so  where  mother  resided   in  Washington 

from  September,  1927  to  October,  1932 
without  having  become  chargeable  to  town, 
though  she  may  have  acquired  settlement 
in  September,  1931  her  son  who  came  of 
age  in  1930  did  not  acquire  one  by  deriva- 
tion, 123  C  268 
-and  as  he  did  not  acquire  settlement  there 


in  own  right  he  still  retained  that  of  his 
father  in  Warren,  which  was  liable  for  his 
support,  123  C  268 

when  infant  son  is  emancipated  through  re- 
nunciation by  parent  of  care  and  control, 
child  no  longer  acquires,  by  derivation,  a 
pauper  settlement  of  the  parent,  126  C  340 

a  fortiori,  this  would  be  so  where  emanci- 
pation results  from  marriage  of  a  child 
with  consent  of  parent,  126  C  340 

§  9.  By  Marriage 

wife  and  family  of  citizen  of  another  State  are 
settled  with  him,  1  R  408 

woman  contracting  void  marriage  may  gain 
settlement  as  if  sole,  1  D  212 

wife  takes  husband's  settlement  if  he  have 
one,  5  D  169,  5  C  584,  9  C  329,  15  C  252, 
51  C  319 

though  divorced  for  fraud  in  procurement 

of  marriage,  9  C  329 
-such  settlement  is  communicated  to  bas- 


tard child,  9  C  330 

wife  retains  husband's  settlement  until  she 
gains  another,  5  C  586 

settlement  not  affected  by  marriage  to  for- 
eigner having  no   settlement   here,  6  C  45 

as  to  suspension,  on  marriage  with  for- 
eigner, 1  R  233,  5  D  169,  3  C  600 

lost  bv  marriage  with  citizen  of  another  State, 
when,  22  C  25 

proof  of  marriage  not  sufficient  to  create  pre- 
sumption of  change  of  woman's  settlement, 
51  C  319 

wife  acquires  settlement  of  husband  unless 
one  or  both  have  been  paupers  within  a 
year,  71  C  724 

settlement  of  wife  and  lawful  child  follows 
that  of  husband,  85  C  197 

—By  Commorancy 


§  10.  • 

settlement   is   not  gained  by   residence  as  an 

apprentice,   1  R  132,  4  D  196 
nor   by   ward   residing  with   guardian,   1 

R  132 
nor  by  feme  coverts  or  minors,  4  D  196, 

4  C  115,  13  C  278 
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settlement  is  not  gained  by  foreigner  by  com- 
morancy, 1  R  263,  398,  37  C  484,  56  C  465 

citizens  of  another  State  are  not  foreign- 
ers, 1  R  408 

certificated  pauper  need  not  lodge  certificate 
with  town  clerk,  1  R  400 

on  division  of  town,  residence  in  different 
parts  of  town  not  to  be  added  together,  3 
D  224 

subject  of  Great  Britain,  domiciled  in  this 
State  before  treaty  of  peace,  not  regarded 
as  an  alien,  5  D  169 

"inhabitants,"  defined,  2  C  22 

may  be  gained  by  ward  of  overseer,  3  C  588 

alien  serving  as  revolutionary  soldier  as  one 
of  quota  of  town  of  P,  acquired  settlement; 
could  gain  settlement  by  commorancy  in 
any  other  town,  5  C  367 

if  any  member  of  pauper's  family  is  charge- 
able to  the  town  in  which  six  years'  resi- 
dence is  claimed,  it  will  prevent  settlement 
though  town  has  been  reimbursed  by  State, 
5  C  384 

under  statutes  de  settlements  bewteen  1768  and 
1782  inhabitant  of  another  State  could  not 
gain  settlement  by  one  year's  residence  with- 
out being  warned  to  depart,  5  C  584 

may  be  gained  by  pauper,  though  he  pay  no 
taxes,  7  C  100 

may  be  gained  by  slave,  after  manumission, 
13  C  274 

though    certificate    is    not    obtained   from 

civil  authority,  13  C  274 

gained  by  residence  of  six  years,  14  C  192 

presumption  from  such  residence,  how  dis- 
proved, 18  C  196 

must  be  bv  six  vears'  successive  residence, 
19  C  561 

period  of  imprisonment  for  crime  is  no 

part  of  such  residence,  19  C  561,  38  C  249 

town  is  not  estopped  by  unauthorized  act  of 
selectman,  as  removal  by  mistake,  21  C  101 

what  necessary  to  gain  settlement  by  com- 
morancy, 21  C  101 

not  affected  by  temporary  residence  else- 
where, animo  revertendi,  29  C  74,  38  C  12 

meaning  of  "reside,"  in  statute,  29  C  81 

term  "family"  includes  what  in  statute,  31  C 
326 

failure  to  support  wife  part  of  the  six  years, 
precludes  settlement,  31  C  326 

if  party  refuses  to  pay  tax,  it  is  immaterial 
that  it  was  abated,  31  C  412 

motive  of  selectmen  for  abating  tax  is  not 

material  or  admissible,  31  C  412 

that    selectmen    told    pauper   not   to   pay 
tax,  is  inadmissible,  31  C  412 

may  be  acquired  by  one  non  compos  mentis, 
31  C  515 

residence  before  naturalization  cannot  confer 
settlement,  37  C  484 

interrupted  bv  confinement  in  state  prison, 
when,  38  C  249 
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statute  (1875)  applies  to  every  case  where 
question  of  payment  of  taxes  arises,  43  C 
212 

■ if   requirements   of  the   statute  have  not 

been  complied  with,  town  cannot  show  that 
tax  has  not  in  fact  been  paid,  43  C  212 

taxes    must    have    been    legally    assessed 

and  demanded,  43  C  217 

one  not  already  an  inhabitant  of  this  State 
gains  no  settlement  by  commorancy,  51  C 
319 

inhabitant  of  E  removing  to  V,  resided  in 
V  ten  years,  supporting  family  and  paying 
taxes ;  held  he  gained  settlement  in  V,  53 
C  330 

one  leaving  the  town  of  his  first  residence  in 
Connecticut  goes  to  second  town  as  an  "in- 
habitant" of  the  former  town  within  stat- 
ute, 54  C  39,  86 

though  a  minor  and  not  a  settled  inhabi- 
tant, 54  C  39 

son  born  in  Massachusetts  of  alien  father  res- 
ident there  acquires  thereby  citizenship  in 
the  United  States,  54  C  39 

also  citizenship  in   Massachusetts,   54  C 

45 

such  son  after  coming  of  age  can  acquire 

settlement  by  commorancy,  54  C  39 

two  years'  residence  in  a  town  is  sufficient  to 
make  even  minor  an  "inhabitant"  within 
statute,  although  he  had  a  legal  settlement 
in  another  State,  54  C  88 

going  thence  to  another  town  he  goes  as 

an  inhabitant  of  former  town,  54  C  88 

and  acquires  settlement  in  latter  town  by 

the  requisite  self-supporting  residence,  54  C 
88 

foreigner  who  has  been  naturalized  can  ac- 
quire settlement  under  act  of  1878,  as  an 
inhabitant,  56  C  466 

even  though  he  came  to  this  country  pri- 
or to  1875,  56  C  467 

§  3288,  Rev.  1888,  de  settlement  does  not  af- 
fect settlement  acquired  under  act  of  1878, 
56  C  466 

alien  having  no  settlement  in  this  State  is  a 
state  pauper,  58  C  277 

contract    between    towns    de    support    of 

such  pauper  does  not  affect  question  of  set- 
tlement, 58  C  283 

check  and  registry  list  of  voters  as  evidence 
of  domicil,  67  C  459 

meaning  of  "inhabitant,"  68  C  588,  73  C  47 

construction  of  statute  as  to  acquisition  of 
new  settlement,  73  C  47,  738 

acquisition  of  new  settlement  by  one  "non 
compos  mentis,"  73  C  47,  85  C  55 

a  foreigner  or  one  from  another  State  cannot 
acquire  a  settlement  by  commorancy,  73  C 
161 

meaning  of  domicil,  residence ;  burden  of 
proof  as  to  settlement  in  action  for  support 
furnished,  73  C  735 

1588 


continuous  residence  requires  what;  intent; 
declarations  as  evidence,  73  C  738,  S5  C  55, 
196,  100  C  253 

word  "resided"  under  statute  means  acquisi- 
tion of  a  fixed,  permanent  and  .established 
residence,  not  transient  and  temporary,  85 
C  55 

to  determine  residence  it  is  proper  to  consid- 
er mode  of  life;  also  mental  capacitv,  85  C 
55 

domicil  is  a  matter  of  fact  and  intent;  home 
is  not  always  the  same  as  domicil,  85  C  55 

declaration  of  pauper  as  to  domicil,  admissi- 
ble, 85  C  55 

running  of  four  years  required  to  gain  settle- 
ment is  stopped  by  change  of  domicil, 
though  change  is  for  a  brief  time  only  and 
return  is  made  to  former  domicil,  85  C 
196 

if  one  actually  lives  in  a  place,  his  intention 
to  make  it  his  home  is  controlling  in  de- 
termining domicil,  85  C  197 

declaration  that  one  is  leaving  a  place  for 
good,  admissible,  85  C  197 

running  of  four  years  not  broken  by  commit- 
ment to  insane  hospital  in  another  town, 
92  C  395 

what  constitutes  residence  to  gain  settlement 
by  commorancy;  temporary  absence;  im- 
prisonment, 92  C  395 

one  acquires  settlement  in  town  where  born, 
100  C  251 

continues  until  he  gains  settlement  in  an- 
other town,  100  C  251 

residence  means  an  actual,  permanent  one, 
100  C  251 

not   one   which    is   merely   transient   and 

temporary.  100  C  251 
-place   of   voting   is   evidence   of  intention 


to  settle  there,  100  C  253 
but  not  conclusive  in  light  of  other  evi- 
dence, 100  C  253 

to  work  change  of  settlement  four  years  con- 
tinuous residence  while  self-supporting  is 
necessary,  100  C  251 

one  who  is  unnaturalized  can  only  gain  legal 
settlement  in  town  through  admission  by 
vote  of  inhabitants,  or  by  consent  of  its 
justices  of  peace  and  selectmen  as  provid- 
ed by  statute,  116  C  539 

H,  an  alien,  lived  in  Greenwich  1899-1918 
and  in  Bridgeport  1926-1927  where  he  first 
applied  for  aid  and  was  given  it ;  he  had 
no  settlement  in  any  town ;   held 

■ that  he  first  assumed  status  of  pauper  in 

1927  and  became  subject  to  pauper  laws 
then  existing,  116  C  537 

that   being   an    alien   with   no   settlement 

he  became  a  state  pauper,  and  Greenwich 
was  not  liable  for  his  support.  116  C  537 

legislation    of    1907    interpreted    to    this 

effect,  and  claim  that  H  had  "pauper  sta- 
tus" in  Greenwich  overruled,  116  C  537 


Paupers  §  12 


to  accomplish  change  of  settlement  under 
statute,  definite  intent  to  abandon  domicil 
must  appear,  119  C  380 

absence  for   employment  or  pleasure  not 

enough,  119  C  380 

H,  illegitimate  child  of  M,  derived  settlement 
from  her  at  birth  in  Milford ;  later  she 
abandoned  him  and  he  lived  fourteen  years 
in  Plainville  until  his  majority;  held 

that  by  own  choice  H  gained  settlement  in 

Plainville   under   provisions   of  statute,   119 
C  380 
-that  his  going  elsewhere  for  periods  not 


exceeding  two  years  for  employment  and 
pleasure,  always  returning  to  Plainville,  did 
not  show  intent  to  change  settlement,  119 
C  380 

to  acquire  settlement  in  town  by  four  years 
residence  under  statute,  it  must  be  fixed, 
permanent,  established  residence  or  home, 
as  distinguishd  from  that  which  is  transient 
merely,  123  C  268 

to  acquire  settlement  in  town  under  pauper 
statutes,  person  must  have  resided  there 
continuously  for  four  years,   128  C  185 

"resided"  means  fixed,  permanent,  estab- 
lished home,  not  merely  a  constructive  one, 
128  C  185 
continuance   of   the   residence   would   not 


be  interrupted  by  temporary  absences,  so 
long  as  there  was  intent  to  return,  128  C 
185 

— when  he  leaves  the  town  and  it  ceases  in 
fact  to  be  his  permanent  home,  the  con- 
tinuity of  the  residence  is  broken,  128  C  185 
-so  family  did  not  acquire  settlement  in  C 


though  they  lived  there  1928-1936  except  for 
two  intervals,  because  they  did  not  live 
there  continuously  for  any  period  of  four 
years,  128  C  185 

§  11.  Where  Town  is  Divided 

divided  town  is  liable  for  pauper  removing 
just  before  division,  1  R  179 

aliter,  if  he  has  gained  settlement  else- 
where, 1  R  179 

how  incorporation  of  new  town  affects  a  set- 
tlement, 3  D  224,  3  C  209,  475,  14  C  192,  15 
C  246,  550,  18  C  424,  480,  20  C  378,  29  C 
500,  54  C  34 

if  settled  in  part  of  town  set  off,  settlement 
continues  in  the  new  town,  though  party 
is  not  living  there  at  such  time,  3  C  475 

settlement  is  transferred  with  territory,  on 
annexation  to  another  town,  though  pauper 
is  not  then  actually  residing  in  part  annexed, 
15  C  246,  550 

and  though  in  poorhouse  of  former  town, 

15  C  246 
-and  though  he  had  acquired  settlement  in 


the  part  not  annexed,  15  C  550 
settlement  not  affected  by  annexation  act  pro- 
viding for  support,  15  C  246 


meaning  of  word  "residence"  where  town  di- 
vided, 18  C  424,  480 

construction  of  act  de  settlement  on  division 
of  town,  18  C  429 

person  retains  his  place  of  settlement,  on  di- 
vision of  town  in  his  absence,  20  C  383 

not    affected    by    agreement    between   the 

divisions,  20  C  383 

on  division  of  town  settled  inhabitants  of  por- 
tion of  old  town  set  off  become  inhabitants 
of  new  town,  unless  Legislature  prescribe 
a  different  rule,  54  C  34 

resolution  incorporating  East  Lyme  held 

not  to  vary  general  rule,  54  C  34 

§  12.  Removal 

settlement  may  be  suspended  but  not  lost  un- 
til another  is  gained;  right  of  town  to  re- 
move, 1  R  232 

proper  action  for  illegal  removal  of  pauper, 
1  R  262 

needy  lunatic  may  be  removed  to  town  where 
settled,  though  having  small  reversionary 
estate  in  town  where  he  resides,  1  D  212 

proper  form  of  declaration,  3  C  1 

whether  town  liable  for  support  can  forcibly 

remove  pauper  from  another  town  without 

legal  warrant,  quaere,  3  C  568 
meaning    of    "notice"    in    statute   de    removal 

of  pauper,  7  C  100,  38  C  249 
removal  of  pauper  having  no  settlement,  from 

town  where  residing  is  actionable,  9  C  275 

trespass  is  the  proper  remedy,  9  C  275 

whether  removal  be  in  good  or  bad  faith, 

is  immaterial,  9  C  275 
-no  defense  that  it  was  by  virtue  of  war- 


rant, 9  C  275 
-rule   of   damages   for   improper   removal, 


9  C  275 

action  for  removal ;  evidence  admissible  to 
prove  support  and  residence,  23  C  401 

proceeding  is  ex  parte;  a  ministerial  and  not 
judicial  proceeding,  47  C  247,  65  C  30 

voluntary  removal  of  a  state  pauper  for  con- 
venience from  town  B  to  town  C,  before 
application  for  relief,  frees  B  from  liabil- 
ity, 61  C  589 

intent  not  to  change  his  legal   residence 

thereby  does  not  affect  the  question,  61   C 
589 

support   furnished   by    B    believing    itself 

liable,   held   not   to   fix   liability   for   future 
aid,  61  C  589 
-such  support  held  in  effect  only  the  vol- 


untary act  of  B,  61  C  589 

right  of  selectmen  of  town  chargeable  with 
paupers'  support  to  remove  them  and  con- 
fine them  at  almshouse,  71  C  724 

support  furnished  by  town  whence  pauper  re- 
moved as  preventing  acquisition  of  new  set- 
tlement, 80  C  659 
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PAYMENT 

§     1.  In  General 

2.  What  Constitutes  Payment 

3.  In  General 

4.  Note,  Check  or  Draft  as  Payment 

5.  Application 

6.  Receipts 

7.  Recovery  of  Payments 

8.  Pleading  and  Evidence;  Presumptions 

See  also  Accord  and  Satisfaction  ;  Bills  and  Notes  §  18 ;  Interest  ; 

Judgments  §  25 ;  Liens  §  8 ;  Limitation  of  Actions  §  10 ; 

Mortgages  §  17;  Release  and  Discharge;  Statute 

of  Frauds  §  12;  Tender 


§  1.  In  General 

protested  bill  indorsed  by  creditor  as  paid  by- 
bill  on  third  person ;  creditor  cannot  show, 
in  action  on  debt,  that  second  bill  was  not 
paid,  2  D  272 

creditor  may  receive  debtor's  property  in  pay- 
ment as  safely  as  to  take  it  by  legal  proc- 
ess, 20  C  27 

effect  of  receipt  of  check  for  freight  by  mas- 
ter from  consignee,  29   C   591 

i consignors   liable   to   owner   of   vessel,   if 

master's  act  is  unauthorized,  29  C  591 

acceptance  of  amount  as  payment  of  debt  in 
full  after  service  and  before  trial,  bars 
costs,  39  C  462 

whether  sum  is  received  on  account  or  in  full 
depends  on  circumstances,  41   C   176 

relating  payment  by  assumption  of  liability 
back  to  time  of  such  assumption,  though 
liability  discharged  later,  74  C  497 

should  be  made  in  reasonable  time  after  serv- 
ices rendered;  if  not,  interest  is  allowable, 
75  C  298 

where  mortgage  taken  for  part  of  pur- 
chase price,  six  months  held  reasonable,  77 
C   12 

where  contract  for  work  provides  no  time  for 
payment,  it  is  due  when  work  is  done ;  par- 
tial payments  before  that  are  of  favor,  77 
C  628 

one  who  attaches  interest  of  conditional  ven- 
dee stands  in  his  shoes  as  regards  payments 
to  be  made,  80  C  389 

voluntary  payment  to  secure  invalid  release 
of  injury  need  not  be  returned  as  condition 
precedent  to  disavowal  of  release,  81   C  423 

what  is  meant  by  subrogation  of  one  making 
payment,  81   C   547 

how  far  payments  in  instalments  as  a  build- 
ing progresses  are  secured  by  the  mort- 
gage, 82  C  244 

if  terms  of  payment  are  waived  by  vendor, 
a  violation  of  them  cannot  be  taken  ad- 
vantage of  by  him,  82  C  383 
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if  one  could  tender  deeds  of  land  in  payment, 

he  cannot  withhold  them  and  at  same  time 

insist  upon  being  given  a  credit  for  them, 

82  C  479 
each    default    of    payment    on    an    instalment 

contract   is   the   subject   to   an   independent 

action,  83  C  31 
payment   of   full   value   of  property  conveyed 

in  fraud  of  creditors   is  of  no  avail,   83  C 

511 

payment  on  a  contract  may  or  may  not  affect 
contractual  relationships  of  the  parties ;  de- 
pends on  intent ;  contract  not  fully  per- 
formed, 85  C  180,  91  C  660 

in  piano  contract  where  $300  was  allowed  for 
old  piano  and  new  one  to  be  paid  for  in 
instalments  of  $30  a  month,  held,  the  $300 
did  not  take  place  of  first  ten  instalments, 
86  C  1 

promise  to  pay  debt  of  another  in  considera- 
tion of  property  received  does  not  create  a 
trust ;  it  is  a  personal  obligation  and  as- 
signable, 87  C  49 

debts  of  A  that  B  agrees  to  pay  must  be  paid 
in  a  reasonable  time,  87  C  49 

at  common  law,  plea  of  tender  of  payment  is 
no  bar  unless  amount  paid  into  court,  87  C 
158 

plea  of  tender  without  payment  into  court  en- 
titles plaintiff  to  judgment  for  amount  of 
tender;  defendant  to  costs,  87  C  158 

acceptance  of  belated  payments  waives  ven- 
dor's rights  to  insist  on  forfeiture,  87  C  294 

whether  acceptance  of  a  note  waives  one's 
right  to  a  lien  depends  on  whether  it  was 
taken  as  a  payment,  87  C  316 

payments  must  be  made  as  stipulated  even  if 
property  sold  on  instalments  is  destroyed 
before  full  payment  made.  89  C  232 

payment  in  ordinary  business  currency  usual- 
ly intended  in  contracts,  90  C  496 

salesman  on  commission  has  no  authority  to 
accept  payment,  but  may  be  given  it,  91  C 
350 


mistake  in  surrender  and  retention  of  notes 
paid  and  unpaid  does  not  alter  contractual 
rights  of  the  parties,  92  C  135 

acceptance  of  time  note  extends  time  of  cred- 
it; no  action  during  term  of  the  note,  92  C 
262 

payment  by  corporation  for  services  in  pro- 
moting incorporation  is  not  obligatory  un- 
less required  by  charter  or  statute,  92  C  266 

payment  from  A  to  B  which  B  must  immedi- 
•  ately  repay  to  A  is  not  required,  92  C  668 

payment  of  weekly  instalments  waived  by  ac- 
cepting varying  amounts  at  irregular  times, 
92  C  693 

notice  must  be  given  if  regular  payments 

are  to  be  resumed,  92  C  693 

receipt  of  rent  otherwise  than  in  cash,  for  a 
considerable  time,  will  not  prevent  landlord 
from  refusing  to  continue  such  practice  pro- 
vided he  gives  reasonable  notice,  93  C  126 

where  payment  was  to  be  made  on  presenta- 
tion of  invoice,  delay  was  justified  where 
invoice  incorrect,  and  amount  due  was  fig- 
ured not  at  price  in  new  contract,  but  at 
price  in  former  contract  reduced  by  credit 
memorandum,  107  C  41 

proper  to  deduct  seller's  share  of  demur- 
rage charges  for  which  it  was  liable  under 
contract,  107  C  41 

any  sum  paid  and  accepted  in  settlement  of 
unliquidated  debt  is  on  good  consideration, 
108  C  469 

and    debt    is    regarded    as    unliquidated 

where  dispute  is  as  to  which  of  two  sums 
was  due,  108  C  469 

policy  of  State  to  prevent  double  payment  of 
debt;  effect  as  regards  garnishee  process, 
111  C  383 

creditor  remitted  to  rights  under  judgment, 
by  default  of  debtor  in  making  agreed  pay- 
ments in  settlement  of  it,  112  C  58 

damages  awarded  on  count  based  on  indorse- 
ment of  note  and  on  count  based  on  fraud 
in  its  sale,  with  provision  that  payment  on 
either  count  would  reduce  amount  due  on 
other,  116  C  418 

"liquidation"  as  meaning  payment,  satisfac- 
tion or  collection,  116  C  625 

word  "pay"  in  primary  significance  means 
satisfaction  in  money ;  in  testamentary  dis- 
positions sometimes  used  in  sense  of  trans- 
fer, 117  C  377 

§  2.  What  Constitutes  Payment 

§  3.  In  General 

obligation   payable   in   collateral   articles   may 

be  discharged  by  money,  1  R  181 
cannot  be  recovered  on  as  promise  to  pay 

monev,  unless  on  refusal  to  deliver  goods, 

1  R  221 
money  extorted  by  illegal  execution  may  be 

payment,  1  R  430 


Payment  §3 

effect  of  payment  to  one  executor  of  note  sold 
to  third  party  by  the  other,  18  C  110 

payment  by  savings  bank,  on  forged  order,  is 
no  defense  to  suit  by  depositor,  27  C  229 

partners  chief  owners  in  company ;  acts  held 
not  to  amount  to  payment,  31  C  51 

receipt  of  small  sum  for  services  held  a  waiv- 
er of  reward  offered,  37  C  96 

check  for  less  than  face  of  notes  bought,  may 
be  treated  as  payment,  41  C  56 

acceptance  of  tender  in  full  of  unliquidated 
claim,  held  a  satisfaction,  44  C  541 

though  party  receives  it  to  apply  on  ac- 
count, 44  C  541 

payment  of  certain  sum  in  full  of  unliquidat- 
ed or  disputed  claim,  if  accepted,  bars  re- 
covery for  more,  54  C  8 

payment  of  loss  on  fire  policies  to  pledgee  of 
insured  to  secure  claim  of  latter,  held  a  pay- 
ment of  the  policies,  57  C  66 

and  therefore  did  not  subrogate  insurance 

company  to  claim  of  pledgee,  57  C  68 

agreement  to  accept  a  certain  sum  in  dis- 
charge of  a  judgment;  where  no  place  is 
designated  the  sum  shall  be  paid  to  plain- 
tiff or  his  authorized  agent,  59  C  108 

calling  at  attorney's  office  prepared  to  pay- 
does  not  fulfill  the  law,  59  C  108 
-and   held  not   a   case  for   equitable   relief 


from  foreclosure  of  judgment  lien,  59  C  108 

foreclosure  of  lien  on  land  worth  the  amount 
of  the  debt  operates  as  payment,  60  C  344 

payment  and  acceptance  of  lesser  sum  in  full 
ends  rights  of  creditor ;  court  should  so 
charge,  64  C  129,  76  C  196 

presumption  of  payment  from  long  delay  in 
pressing  claim,  69  C  206 

as  affecting  collection  of  judgment,  74  C 

652 

may  be  taken  advantage  of  under  denial 

of  allegation  that  claim  was  not  paid,  79  C 
38 

payment  to  agent  as  one  to  principal,  73  C 
565 

retention  of  fees  by  tax  collector  under  char- 
ter provision  as  payment,  74  C  397 

if  money  is  accepted  before  due  without  con- 
dition, it  imposes  no  duty  except  to  apply 

•    it,  80  C  503 

payment  by  one  of  two  joint  makers  held 
payment  of  both,  81  C  143 

payments  made  in  good  faith  to  a  contractor 
before  notice  of  mechanic's  lien  are  good, 
84  C  487 

agreement  by  client  that  money  in  hands  of 
attorney  be  loaned  to  attorney's  wife,  intent 
being  that  debt  of  attorney  be  cancelled, 
and  wife  substituted  as  debtor;  not  defeated 
by  fact  that  wife  loaned  it  back  to  attorney, 
88  C  537 

absolute  and  unqualified  payment  and  release 
from  one  of  two  tort-feasors  is  release  of 
all;  not  so  if  stipulated  otherwise,  89  C  74 
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to  deprive  owner  of  benefit  of  payments  made 
in  advance  of  time  stipulated,  those  claiming 
lien  must  show  owner  had  definite  knowl- 
edge of  their  names  and  work,  89  C  262,  91 
C  712 

payment  in  bills  or  currency  not  technically  a 
tender  but  meets  demand  for  payment  "in 
money,"  90  C  492 

agreement  to  accept  part  of  a  debt  as  pay- 
ment for  the  whole,  if  executory,  is  of  no 
effect,  93  C  559 

where  creditor  authorizes  payment  by  mail, 
debtor  performs  his  obligation  if  he  mails 
check  in  time,  though  it  is  not  received,  97 
C  353 

where  defendant  owed  money  to  estate,  and 
was  directed  by  administrator  to  pay  it  to 
his  own  son,  whom  all  interested  wished  to 
have  it,  but  in  fact  gave  it  to  wife  to  hold 
for  son  but  she  held  it  out  of  fear  of  litiga- 
tion, held  no  payment  as  against  demand  by 
administrator,  99  C   174 

no    defined,     unequivocal     trust    created, 

available  to  minor  or  his  guardian,  99  C  174 

payment  to  minor  must  be  to  his  guardian 
made  unconditionally  and  without  reserva- 
tion permitting  its  recall,  99  C  174 

payment  to  third  person  at  creditor's  di- 
rection a  discharge  of  debt,  99  C  176 

debtor  making  payment  to  supposed  agent  of 
creditor  not  protected  by  reasonableness  of 
his  belief,  104  C  302 

doctrine  that  where  a  person  in  one  capacity 
owed  a  debt  to  himself  in  another,  it  will 
be  regarded  as  paid,  105  C  230 

where  no  method  agreed  upon,  presumption 
is  that  pavment  is  to  be  made  in  cash,  108 
C  683 

where  premium  due  for  insurance,  balancing 
of  accounts  with  deduction  of  credits  due 
debtor  held  to  be  equi%-alent  of  cash  pay- 
ment of  entire  premium,  109  C  613 

no  discharge  where  debtor  wrote  off  indebt- 
edness of  creditor  to  company  former 
owned,  assumed  it,  and  then  credited  it  on 
debt,  where  creditor  did  not  consent,  110  C 
392 

conclusion  that  deed  was  given  in  payment 
for  goods  furnished  to  construct  house  rath- 
er than  as  collateral  security  to  mechanic's 
lien  upheld,  111  C  266 

payment  of  note  to  trustee  of  mortgage  se- 
curing it  held  sufficient  to  discharge  obliga- 
tion to  account  to  holder  where  trustee  was 
authorized  to  accept  the  payment,  112  C  223 

where  account  of  drawer  of  check  is  charged 
by  his  express  or  implied  authority  with  the 
amount,  the  check  is  paid.  115   C  3 

where  judgments  are  rendered  against  differ- 
ent persons  for  same  cause  of  action  pay- 
ment of  one  is  satisfaction  of  all.  115  C  249 

satisfaction  of  smaller  precludes  collec- 
tion of  larger  except  costs,  115  C  249 
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where  recovery  allowed  for  same  injuries 
against  one  defendant  for  breach  of  warran- 
ty and  greater  one  against  another  for  neg- 
ligence general  rule  may  be  modified,  115 
C  249 

payment   of   damages  by   former   reduces 

those   collectible   against   latter   by   amount 
paid,  115  C  249 

when  no  method  of  payment  of  purchase  price 
of  real  estate  is  agreed  upon  it  is  presumed 
that  payment  is  to  be  made  in  cash  when 
title  passes,  115  C  721 

it  is  no  defense  to  action  against  city  that  it 
has  paid  money  to  wrong  person  in  disre- 
gard of  rights  of  persons  entitled  to  it,  116 
C607 

when  deposit  account  of  maker  of  check  sent 
bank  by  Federal  Reserve  Bank  was  charged 
with  amount  of  check,  the  check  was  paid 
by  the  maker,  116  C  614 

application  of  dividend  due  on  insurance  pol- 
icy to  reduction  of  premium  due,  not  such 
pavment  as  to  continue  it  under  terms  of 
policy,  116  C  654 

if  person  to  whom  money  is  due  authorizes 
its  transmission  by  mail,  person  from  whom 
it  was  due  is  absolved  by  evidence  that  it 
was  dulv  mailed  with  proper  direction,  116 
C  666 

discharge  of  debtor  taken  on  execution,  while 
a  satisfaction  of  debt,  not  payment  as  re- 
gards guarantor,  119  C  590 

payment,  creditor  must  refuse  or  accept  on 
that  condition ;  acceptance  of  check  on 
which  it  was  stated  that  by  indorsement  it 
was  accepted  in  full  payment  meets  this 
condition,  128  C  70 

§  4.  Note,  Check  or  Draft  as  Payment 

bill  or  note  is  no  payment  unless  accepted  as 
such,  5  D  511,  10  C  478;  37  C  271,  48  C  314 

if  dishonored,  suit  lies  on  original  cause 

of  action,  5  D  511 

payment  by  forged  note  is  no  extinguishment 
of  the  debt,  5  C  71 

acceptance  of  substituted  note  of  third  person 
is  no  payment,  5  C  268 

agreement  to  pay  by  notes  indorsed,  is  not 
satisfied  by  notes  with  agreement  to  in- 
dorse, 13  C  559 

contract  not  waived  by  surrender  of  deed 

on  promise  to  indorse,  13  C  557 

transfer  of  notes  held  not  to  be  payment,  14 
C  512 

no  payment  by  substitution  of  one  simple  con- 
tract for  another ;  same  debt  continues  in 
different  form,   16  C  275 

taking  note  of  individual  partner  for  partner- 
ship debt,  where  agreed  to  be  taken  as  pay- 
ment, extinguishes  partnership  debt,  26  C 
487 


note  by  one  for  another's  debt,  accepted  as 
payment;  maker  may  recover  of  debtor  for 
money  paid,  37  C  167 

applies   only   when   note   is   equivalent  to 

money,  37  C  167 

mere  delivery  and  acceptance  of  note  is  not 
prima  facie  evidence  of  payment,  37  C  559 

if  equivocal,  may  mean  security,  or  pay- 
ment, 37  C  561 

under  allegation  of  payment,  evidence  admis- 
sible of  payment  by  note  received  and  ac- 
cepted as  money,  38  C  380 

legal  effect  of  accepting  bill,  note,  or  check; 
is  a  conditional  payment,  42  C  554 

order  of  town  treasurer  given  and  accepted 
in  satisfaction,  is  "payment"  within  statute, 
48  C  326,  51  C  491 

town  order  closely  resembles  bank  check, 

51  C  493 

guarantors  of  note  paid  part  in  cash  and  part 
in  new  note,  depositing  old  note  as  collat- 
eral; held  whether  payment  or  purchase  a 
question  of  fact,  50  C  597 

and  held  in  this  case  to  be  a  payment  by 

guarantor  as  such,  50  C  597 

delivery  of  order  of  treasurer  of  school  dis- 
trict held  under  circumstances  to  operate 
as  payment,  53  C  502 

a  note,  even  if  negotiable,  does  not  of  itself 
merge  the  liability  or  extinguish  the  indebt- 
edness, 62  C  426 

acceptance  of  order  drawn  by  creditor  pay- 
able to  third  party  entitles  debtor  to  credit 
amount  of  it,  though  not  paid  until  after 
suit,  65  C  76 

note  given  for  debt  does  not  merge  debt,  72 

C  589 
note  held  to  be  taken  as  payment,  73  C  405, 

76  C  126,  87  C  316 

note  implies  promise  to  forbear  suit  until  it 
matures,  75  C  91 

where  third  party  gave  note  in  response  to 
order  on  him,  court  properly  held  there  was 
payment,  77  C  1 

note  given  one  furnishing  material,  in  pay- 
ment of  a  contractor's  indebtedness  for  the 
same,  does  not  cancel  the  indebtedness  in 
the  absence  of  any  agreement,  81  C  502 

delivery  of  a  check  is  sufficient  payment  even 
if  at  the  time  it  is  agreed  that  another  will 
be  substituted,  83  C  520 

if  check  is  given  for  payment  of  goods  to  be 
delivered  in  future,  payment  of  check  is 
condition  precedent  to  delivery,  83  C  528 

check  given  as  payment  not  invalidated  be- 
cause drawer  has  no  funds  in  bank  when, 
98  C  780 

deposit  at  opening  of  bank  on  day  given 

suffices,  98  C  780 

primarily  a  debt  is  payable  in  money  and  this 
is  assumed  unless  different  intent  appears, 
110  C  397 


Payment  §  4 

giving  of  check  or  draft  not  in  itself  pay- 
ment and  this  comes  about  only  when  it  is 
paid,  110  C  397 

hence  giving  of  check  by  savings  bank  to 

depositor  did  not  discharge  debt  in  absence 
of  other  facts,  110  C  397 

whether  note  and  mortgage  is  given  in  pay- 
ment of  debt  so  as  to  preclude  mechanic's 
lien,  is  question  of  intention  for  trial  court, 
110  C  670 

check  made  by  defendant  payable  to  plaintiff 
and  honored  at  his  bank,  his  account  being 
credited  and  that  of  defendant  debited ; 
amount  of  check  should  have  been  credited 
defendant  as  payment,  though  plaintiff  did 
not  indorse  check  and  denied  receiving  it, 
116  C  371 

check  given  by  decedent  before  death  to 
plaintiff  bore  words  "paid  off  note"  and 
were  placed  there  at  his  direction  by  book- 
keeper to  whom  he  said  note  was  paid  in 
full ;  conclusion  that  payment  discharged 
note  correct,  116  C  728 

where  depositor  in  savings  bank  makes  with- 
drawal in  form  of  draft  or  check  and  this 
is  entered  on  his  passbook  and  on  the 
books  of  the  bank,  these  acts  do  not  in 
themselves  show  receipt  of  check  or  draft 
as  payment,  118  C  586 

where  depositor,  seeking  to  make  withdrawal 
of  deposit  from  one  bank,  received  treasur- 
er's check,  indorsed  it  and  deposited  it  with 
another  bank,  which  forwarded  it  to  first 
bank  and  later  gave  it  check  on  New  York 
account  which  was  refused,  held  that  rela- 
tionship of  depositor  to  bank  was  not 
changed,  118  C  586 

rule  that  note  or  check  is  not  to  be  regarded 
as  payment  of  debt,  rests  upon  presumed  in- 
tention, 118  C  593 

basis  is  that  one  simple  executory  con- 
tract does  not  extinguish  another,  118  C  593 
-presumption    is    that    it    was    intended    by 


the  parties  as  no  more  than  conditional  pay- 
ment, 118  C  593 

in  absence  of  special  agreement,  giving  of 
draft  by  debtor  to  his  creditor  does  not  dis- 
charge debt  until  draft  is  paid,  121  C  309 

is  merely  means  adopted  to  enable  credi- 
tor to  obtain  payment  and  evidences  indebt- 
edness, 121  C  309 
-where  insurance  company  drew  draft  on 


itself  to  settle  claim  payable  to  claimant  and 
his    attorneys    and   draft    was    indorsed    by 
payees  and  deposited  in  a  bank,  claim  not 
paid  by  company,  121  C  309 
-principle  that  where  negotiable  paper  has 


been  transferred  to  bona  fide  indorsee  for 
value  no  garnishable  debt  by  maker  re- 
mains, is  not  applicable,  121  C  309 

in  absence   of  special  agreement  to  contrary, 
giving  draft  by  debtor  to  creditor  does  not 
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discharge  debt  until  draft  is  paid,  122  C  166 
and  see  Garnishment 

whether  note  constitutes  payment  of  debt  for 
which  it  is  given  is  question  of  intention 
and  one  of  fact  for  determination  of  trial 
court,  124  C  346 

note  is  not  primarily  payment  of  debt,  127  C 
149 

where  offer  of  less  sum  than  that  owed  clear- 
ly indicates  that  acceptance  is  to  be  taken 
as  full  payment,  creditor  must  refuse  or 
accept  on  that  condition,  128  C  70 

acceptance  of  check  on  which  it  was  stat- 
ed that  by  indorsement  it  was  accepted  in 
full  payment  meets  this  condition,  128  C  70 

in  absence  of  special  agreement  to  contrary, 
check  is  not  payment  and  debt  for  which 
it  is  given  is  not  discharged  until  check  is 
paid,  129  C  655 

when  buyer  makes  purchase  for  cash  but 
gives  check  for  purchase  price,  check  con- 
stitutes merely  conditional  payment  which 
becomes  absolute  only  when  it  is  honored ; 
until  then  title  does  not  pass  to  purchaser, 
129  C  655 

rule    one   of   "practical   necessity"    rather 

than  of  logic,  129  C  658 

§  5.  Application 

paver  has  right  to  direct  application,  K  338, 
10  C  179,  13  C  453,  26  C  432 

on   neglect   of   paver   at  the   time,   payee 

may  elect,  K  338,  10  C  179,  13  C  453,  26  C 
435 

monev  extorted  by  illegal  execution  as  pay- 
ment, 1  R  430 

unsettled  book  account  will  not  prevent  ap- 
plication to  debt  due,  5  D  168 

on  neglect  of  both,  law  will  make  application, 
10  C  175 

custom  of  place  and  conduct  of  parties  re- 
garded, K  338 

law  generally  applies  pavment  to  the  oldest 
debt,  10  C  179,  15  C  437,  19  C  204 

to  most  precarious  debt,  when,  10  C  176, 

15   C  437 

to    benefit    of    fund    from    which    taken, 

when,   10  C  176 

never  to  debt  not  due,  if  another  is  due, 

15  C  437 

application  by  law,  must  be  to  the  justice  of 
the  case,  15  C  562 

■ to   unsecured   part  of  debt ;  though  after 

levy  on  equity  in  mortgage  security,  15  C 
562 

application  to  earliest  items  is  founded  on  pre- 
sumed intention ;  not  applicable  if  a  differ- 
ent intent  appears,  19  C  190 

joint  debt  and  separate  debt;  misapplication; 
default  on  separate  debt  inadmissible  to  af- 
fect joint  debtor,  26  C  432 

express  agreement  to  pay  in  money  prevents 
entrance  of  sum  on  open  account,  29  C  457 
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agreement  to  apply  payment  to  liquors  il- 
legally sold,  sustained,  31  C  268 

dividend  from  insolvent  estate  applies  to  prin- 
cipal, if  no  interest  claim  allowed,  32  C  550 

tax  collector  may  apply  payments  .to  arrear- 
ages, 41   C   196 

acceptance  of  tender  in  full  of  unliquidated 
claim,  held  a   satisfaction,   44  C  541 

though  party  receives  it  to  apply  on  ac- 
count, 44  C  541 

note  held  to  have  been  paid  by  funds  re- 
ceived by  accommodation  indorser,  49  C 
404 

though  there  was  no  agreement  that  funds 

should  be  so  applied,  49  C  406 
-if  funds  ought  to  be  so  applied  the  law 


will  compel  the  application,  49  C  406 

equity  will  apply  value  of  collateral  wrong- 
fully converted  or  released  by  holder,  as 
payment  pro  tanto,  51  C  156 

silence  of  payee  after  notice  received  of  ap- 
plication to  unsecured  debt,  held  sufficient 
assent,  56  C  26 

of  loss  on  fire  policies  to  pledgee  of  insured 
to  secure  claim  of  latter,  held  a  payment 
of  the  policies,   57  C  68 

and  therefore  did  not  subrogate  insur- 
ance company  to  claim  of  pledgee,  57  C  68 

application  of  partial  payments,  76  C  699 

payments  to  be  applied  in  accordance  with 
intention  of  debtor,  if  reasonably  ascertain- 
able, 80  C  389 

payment  as  a  defense  must  be  such  as  will  en- 
title defendant  to  have  it  credited  to  a  par- 
ticular account.  82  C  428 

law  of  State  where  goods  were  sold  and  pay- 
ments received  governs  their  application,  86 
C  235 

if  debtor  does  not  designate  how  payment  is 
to  be  applied,  creditor  may  make  applica- 
tion, 86  C  235,  89  C  577 

application  of  payment  to  different  debts  must 
be  made  before  controversy  arises  on  which 
suit  is  brought,  86  C  235 

if  no  one  makes  application  of  payment  to  a 
particular  debt,  court  will,   86  C  235 

creditor  must  apply  payment  as  debtor  directs 
if  he  accepts  it ;  if  no  directions,  may  ap- 
ply it  as  he  pleases,  89  C  577 

payment  on  series  of  notes  should  be  applied 
on  one  then  due  though  wrong  one  was 
surrendered  by  mistake,  92  C  138 

surety  has  no  right  to  have  payments  so  ap- 
plied as  injuriously  to  affect  creditor,  93  C 
121 

payment  applied  only  to  the  several  counts 
to  which  pleaded,  98  C  653 

if  made  on  collateral  security,  to  be  applied 
to  reduce  debt  secured.   105   C  616 

no  more  than  amount  of  debt  can  be  col- 
lected, 105  C  616 

mortgagee  of  farm  and  crops  received  pay- 
ments on  orders  drawn  upon  purchasers  of 


crops  and  substituted  for  crop  mortgage; 
rights  of  subsequent  incumbrances  de  ap- 
plication of  these  payments  discussed,  105  C 
615 

quaere  as  to  right  of  owner  making  payments 
to  subcontractor  to  have  them  applied  to 
debt  for  which  he  might  file  lien,  105  C  616 

as  to  rule  that  payment  derived  from  par- 
ticular source  or  fund  must  be  credited  to 
release  of  that  fund,  105  C  616 

that  certain  application  would  improve  posi- 
tion of  another  creditor  not  sufficient  to  de- 
feat right  of  creditor  under  authority  of 
debtor  to  apply  it  to  his  best  advantage, 
105  C  623 

but  subsequent  incumbrances  might  have 

right  to  demand  certain  application,  105  C 
623 

equity     might     prorate     payments     where 

subsequent  incumbrancer  has  right  to  de- 
mand certain  application  as  to  part  of  whole 
debt  to  pay  which  they  are  made,  105  C  623 

presumption  that  payments  are  to  be  applied 
to  earliest  items  of  running  account  not  ap- 
plicable where  contrary  intent  appears  or 
result  would  be  inequitable,  107  C  425 

court  will  apply  them  to  debt  with  most 

precarious  or  inferior  security,  if  justice 
requires,   107   C  425 

note  does  not  operate  as  payment  of  debt 

unless  this  is  intended,   107  C  425 

where     debt     included     items     furnished 


for  construction  of  two  houses  and  after 
some  cash  payments  had  been  made,  a 
note  was  given  for  balance,  notation  on  it, 
read  in  light  of  circumstances,  held  to  show 
intent  to  apply  cash  to  sums  due  on  second 
house  built  and  note  to  that  due  on  first, 
107  C  425 

and  semble,  this   would   result   from  fact 

that  creditor  had  filed  lien  for  debt  on  first 
house  and  hence  equity  would  require  ap- 
plication to  unsecured  debt,  107  C  425 

right  of  application  extends  to  time  when  con- 
troversy arose,  107  C  431 

§  6.  Receipts 

discharge  to  one  of  joint  and  several  debtors, 
of  part  only  of  debt ;  discharges  part  spe- 
cified only,  K  44 

all  liable  for  balance  of  debt,  K  44 

receipt  to  joint  obligor  of  his  part,  is  no  dis- 
charge of  other,  1  R  72 

receipt  disallowed  in  suit  on  note  is  admis- 
sible in  assumpsit  for  money  paid,  1  R  201 

receipt  in  full  for  all  sums  due  on  annuity 
bond,  held  not  to  discharge  the  bond  itself, 
1  R235 

receipt  "in  full  satisfaction  of  all  demands," 
is  a  discharge,   1   D  275 

but   is    inadmissible   under   general    issue 

to  prove  payment,  1  D  275 
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receipt  in  full,  with  knowledge  of  all  circum- 
stances, is  a  discharge,  9  C  401,  19  C  177, 
26  C  487 

is  pleadable  in  bar,  13  C  143,  21   C  204 

effect  of  receipt  destroyed  by  whatever  in 
equity  would  set  aside  a  contract,  9  C  401 

parol  evidence  admissible  to  contradict  re- 
ceipt, 9  C  401 

onus   of   proving   it   void   rests   on   party 

claiming  against  it,  19  C  181 

plea  held  not  vitiated  by  reference  to  receipt 
as  a  release,  13  C  136 

replication  that  receipt  was  to  settle  an- 
other action,  held  sufficient,  13  C  136 

extrinsic  evidence  admissible  to  show  object 
of  receipt,  19  C  300 

receipt  where  given  for  specific  purpose  can- 
not be  used  in  violation  of  it,  19  C  300 

effect  of  receipt  in  full  on  builder's  claim  of 
lien,  29  C  256 

receipt,  if  ambiguous  should  be  construed 
against  receiptor,  whether  in  full  or  on  ac- 
count, 41  C  182 

receipt  in  full,  on  settlement,  through  mutual 
mistake,  is  no  bar  to  recovery  of  sum  de- 
ducted, 46  C  300 

receipt  in  full,  for  part  payment,  operates  to 
prevent  any  further  claim,  54  C  444 

unless     such    receipt    be    impeached    for 

fraud,  accident,  or  mistake,  54  C  444 
-but   a  creditor   giving  receipt   in  full   for 


part  payment,  to  assist  debtor  to  defraud 
others,  cannot  urge  fraud  to  set  receipt 
aside,  54  C  444 
receipt  in  full  given  for  part  of  legacy,  un- 
der mistake,  held  no  bar  to  recovery  of 
whole  legacy,  56  C  152 

receipt  in  full  is  a  good  defense  to  suit,  58  C 
316 

defendant  may  have  an  injunction  re- 
straining enforcement  of  a  judgment  ob- 
tained by  default,  58  C  316 

receipt,  to  operate  as  accord  and  satisfaction 

or  release,  must  be  specially  pleaded,  67  C 

35 
receipt  "for  one  month's  board,  $8"   and  "in 

full    in    regard   to   $25,"   considered,   67    C 

35 

receipt  contained  in  instrument  settling  con- 
troversy over  one  agreement  "of  all  claims 
to  date"  held  to  extend  to  matter  growing 
out  of  earlier  agreement,  67  C  400 

receipt  signed  by  partners'  names  individually 
not  conclusive  to  show  knowledge  on  part 
of  person  taking  it  of  existence  of  partner- 
ship, 72  C  378 

receipt  "for  services  from  October  14  to  No- 
vember 5  in  full  of  all  demands  to  date," 
restricted  to  period  named,  73  C  582 

receipt  "in  full" ;  when  not  conclusive,  75  C 
714 

receipt  distinguished  from  release,  79  C  405 
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where  lands,  purchased  by  B  with  funds  ad- 
vanced by  A,  were  conveyed  to  A's  daugh- 
ter as  a  gift  from  him,  a  receipt  given  by  A 
to  B  is  consistent  with  finding  that  B  had 
not  repaid  A  any  part  of  the  advance,  81 
C  433 

when  receipt  does  not  estop  one  from  proving 
real  transaction,  82  C  572 

inadequacy  of  consideration  is  of  no  conse- 
quence when  receipt  is  given  for  an  unliqui- 
dated claim,  85  C  579 

any  sum  or  article  of  value  given  in  satisfac- 
tion of  an  injury  is  a  binding  consideration 
for  a  receipt,  85  C  579 

receipt  is  binding  when  there  is  no  fraud, 
imposition,  undue  influence,  mutual  mistake 
and  it  is  given  in  full,  85  C  579 

admission  of  receipt  as  corroborative  evidence 
of  payment  testified  to  and  not  contradict- 
ed is  harmless ;  it  is  real  evidence,  85  C 
613 

receipt  in  full  is  pleadable  in  bar  as  discharge 
of  debt  though  given  in  payment  of  part 
only,  85  C  679 

material  alteration  in  a  receipt  makes  it  void 
but  other  evidence  can  be  introduced  to 
show  what  was  intended  to  be  proved  by 
it,  85  C  680 

receipt  not  showing  terms  of  contract  is  not 
a  sufficient  memorandum  under  Statute  of 
Frauds,  88  C  1 

receipt  is  only  prima  facie  evidence  of  pay- 
ment,  91    C   1 

writing  in  form  of  receipt  held  a  sufficient 
memorandum  under  Statute  of  Frauds,  92  C 
226 

receipted  bill  is  only  admissible  to  corrobo- 
rate other  testimony  as  to  payment,  103  C 
584 

receipt  not  conclusive  of  payment,  104  C  123 

but  court  may  point  out  to  jury  unlike- 
lihood of  party  signing  it  unless  paid,  104 
C  123 

receipt  is  prima  facie  evidence  of  payment 
only  and  not  conclusive,  126  C  154 

receipt  for  $500  upon  facts  did  not  constitute 
complete  discharge  and  release  of  claim  for 
legal  fees,  126  C  154 

§  7.  Recovery  of  Payments 

illegal  assessment ;  purchase  by  agent  of  es- 
tate levied  on ;  held  not  recoverable,  24  C 
88 

nonresident  is  estopped  from  reclaiming  tax 
on  personal  property,  when,  30  C  394 

assumpsit  to  recover  tax  paid  will  not  lie  if 
tax  be  equitably  due,  though  illegally  col- 
lected,  30   C  394 

tax  paid  on  excessive,  fraudulent,  or  negli- 
gent assessment  is  not  recoverable  in  as- 
sumpsit, 30  C  394 

tax  paid  voluntarily,  though  in  ignorance  of 
irregularity,  is  not  recoverable,  30  C  394 
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tax  illegally  imposed  may  be  recovered  back, 
without  showing  application  to  illegal  pur- 
pose, 31  C  351 

illegal  tax ;  sale  of  stock ;  purchase  by  own- 
er ;  assumpsit  lies  if  payment  is  inVoluntary, 
32  C  546 

payment  to  avoid  seizure  and  sale  is  not  vol- 
untary, 35  C  563 

no  power  in  Congress  to  prevent  suit  in  state 
courts  for  recovery  of  illegal  tax,  35  C  563 

original  involuntary  payment  is  not  affected 
by  subsequent  voluntary  one,  45  C  467 

nonresident  summering  here  is  not  liable  to 
tax  on  personalty,  47  C  477 

remedy  is  by  assumpsit  against  town  to 

recover  tax  paid,  47  C  486 

administrator  de  bonis  non  may  recover  ex- 
cess where  overpayment  was  made  bv  mis- 
take, 59  C  320 

though   defendant  had   no   knowledge    of 

mistake  or  condition  of  estate  and  mistake 
was  one  of  law,  59  C  327 
-so  held  where  claim-  was  paid  in  full  and 


estate  afterwards  proved  insolvent,  59  C 
320 

negligence  is  no  defense  to  recovery  of  money 
paid  by  mistake  of  law  or  fact  if  no  harm 
is  caused  to  the  defendant,  59  C  328 

especially    where   party   making   payment 

acts  in  a  fiduciary  capacity,  59  C  330 

voluntary  payment  on  another's  account ;  to 
recover  party  must  show  request,  express 
or  implied,  63  6  360 

recovery  of  money  which  ought  in  good  con- 
science to  be  paid  over,  68  C  204,  80  C  92, 
82  C  383,  90  C  647 

where  premium  is  paid  to  insurance  com- 
pany in  good  faith  and  under  inducement 
of  company,  69  C  503 

mistake  of  fact  as  basis  for  recovery  of  money 
paid ;  settlement  of  paupej",  71  C  206,  74  C 
689 

liability  of  one  who  receives  money  paid  for 
certain  purpose  not  intending  so  to  apply 
it,  73  C  405 

not  recoverable  if  paid  by  volunteer  to  protect 
his  own  interest,  77  C  575 

when  money  paid  voluntarily,  not  recoverable, 
if  with  full  knowledge,  78  C  675,  92  C  200 

when  money  paid  voluntarily  cannot  be  re- 
covered back,  82  C  227 

when  money  paid  under  a  mistake  of  law 
can  be  recovered  back,  82  C  227 

payment  of  tax  to  avoid  seizure  of  the  prop- 
erty is  not  voluntary,  82  C  266 

payment  of  a  member's  dues  by  one  who 
thought  he  was  a  beneficiary  does  not  give 
him  any  more  favorable  consideration;  not 
recoverable,  82   C   315 

in  action  for  money  paid  under  mistake  of 
fact  defendant  is  not  entitled  to  set  up  de- 
fense of  negligence  of  plaintiff  in  failing  to 
learn  real  situation  or  make  early  demand, 
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unless  this  fault  has  caused  injury  to  de- 
fendant, 83  C  462 

assumpsit  for  money  paid  for  purpose  not 
carried  out,  83  C  641 

though  grantee  assumes  taxes,  where  grantor 
in  fact  receives  money  for  them,  successor 
of  grantee  who  is  obliged  to  pay  them  may 
recover  of  original  grantor,  84  C  177 

in  fraudulent  overpayment  one  may  rescind 
the  contract  and  demand  back  payment  or 
accept  contract  and  recover  damages,  86  C 
481 

one  paying  a  draft  before  inspection  of  goods 
may  recover  price,  if  terms  of  bill  of  lad- 
ing prevented  his  making  an  -inspection,  88 
C  415 

can  recover  money  paid  in  prize  contest  that 
is  a  fraud  on  other  contestants,  91  C  372 

recovery  of  insurance  money  paid  through 
mistake  on  insurance  policy,  92  C  1 

to  test  tax  laws  one  should  make  payment 
under  protest,  not  refuse  to  pay  at  all,  92  C 
199 

recovery  where  one  pays  money  for  another 
which  he  is  bound  to  repay,  92  C  309 

payment  by  mistake  recovered  if  payee  ought 
not  in  equity  and  good  conscience  retain  it, 
92  C  668 

if  the  amount  is  in  fact  due,  it  cannot  be 

recovered,  92  C  668 

recovery  of  ultra  vires  loan  by  corporation, 
see  93  C  136 

executor  believing  estate  solvent  pays  credi- 
tor ;  later  if  estate  is  insolvent,  amount  can 
be   recovered  back,   94   C  526 

law  is  solicitous  to  prevent  one  from  enrich- 
ing himself  at  expense  of  another  who  has 
paid  latter's  obligations,  96  C  642 

where   tobacco   jointly   owned   is   sold  to 

L  who  pays  one-half  to  each  owner  but  is 
entitled  to  refund,  and  one  owner  pays  it, 
he  can  recover  from  other,   96  C  642 

payment  of  more  than  was  really  due  for  a 
claim  to  avoid  an  attachment  does  not  per- 
mit recovery  of  excess  as  paid  under  mis- 
take or  duress,  97  C  129 

payment  would  not  be  recoverable  unless 

made  under  mistaken  belief  that  money  was 
legally  due,  97  C  129 

obligation  of  one  who  has  secured  money  by 
undue  influence  to  return  it,  98  C  201 

payment  under  a  mistake,  whether  of  law 
or  fact,  recoverable,  98  C  471 

conditions    which    must    exist    to    justify 

such  recovery,  98  C  471 

payment  of  illegal  demand  with  full  knowl- 
edge of  facts  and  not  under  compulsion  is 
voluntary  and  not  recoverable,  100  C  617 

right  to  recover  illegal  tax  paid,  101  C  383 
if  parties  have  equal  knowledge,  act  in  good 
faith,  and  money  is  paid  voluntarily  under 
a   possible,   though  erroneous,  construction 


of  written  instrument,  there  can  be  no  re- 
covery,  102  C  255 

essential  elements  of  action  to  recover  money 
paid  under  mistake,  either  of  fact  or  of  law, 
103  C  249,  105  C  315 

if  action  to  recover  money  paid  was  brought 
in  reasonable  time  after  mistake  is  discov- 
ered, this  is  sufficient,   103  C  249 

unless  other  party  has  changed  his  posi- 
tion to  his  injury  or  equitable  rights  have 
intervened,  103  C  249 

if  plaintiff  acted  under  mistake,  was  un- 


der no  legal  or  moral  obligations  to  make 
payment  and  defendant  cannot  in  good  con- 
science keep  money,  it  is  recoverable,  103 
C  249 

— whether  mistake  was  of  law  or  fact  im- 
material, 103  C  249 
-recovery  of  illegal  tax,  103  C  249 


town  may  vote  to  pay  back  agent  of  school 
fund  who  made  payment  to  town  under  mis- 
taken belief  of  law  as  to  his  liability,  105 
C  315 

contract  by  corporation  to  sell  stock  which 
it  has  no  power  to  issue,  is  void;  purchaser 
entitled  to  return  of  consideration,  106  C 
41 

a  mere  volunteer  cannot  recover  payment 
made  by  him,  106  C  339 

voluntary  payment  of  taxes  with  full  knowl- 
edge cannot  be  recovered  back,  108  C  47 

payment    of    amount    plaintiff    estimated 

would  be  ultimately  found  due  for  tax  on 
appeal  from  board  of  relief,  though  too 
much,  cannot  be  recovered  back,  108  C  47 

this  not  a  case  of  mistake,  108  C  50 


elements  necessary  to  state  in  complaint  to 
recover  deposit  on  purchase  price  where 
contract  is  unenforceable  within  Statute  of 
Frauds,  108  C  683 

implied  contract  obliges  principal  to  reim- 
burse surety  when  latter  has  paid  the  debt, 
110  C  221 

where  one  has  money  which  in  equity  and 
good  conscience  he  should  not  retain  from 
another,  110  C  229 

same    principle    justifies    recovery    where 

one    has    paid    money    which    another    was 
under  a  primary  duty  to  pay,  110  C  229 

right  of  one  of  two  jointly  and  severally 
bound  to  recover  proper  portion  of  amount 
he  has  been  called  upon  to  pay,  110  C  342 

right   does   not   exist   until    payment   has 

been  made  and  this  was  not  voluntary,  110 
C  342 
-but  latter  requirement  is  met  if  payment 


was   demanded   and  could  have  been  com- 
pelled, 110  C  342 
plaintiff   may   recover   back   money   paid   de- 
fendant  in   ignorance   of  its   rights   and   by 
mistake,  110  C  417 
-money  had  and   received  is  form  of  ac- 


tion, 110  C  417 


1597 


§  7  Payment 

rule  as  to  recovery  of  money  paid  under  mis- 
take, 115  C  554 

payment  of  tax  made  not  under  mistake,  fraud 
or  duress  or  under  protest  cannot  be  re- 
covered back  under  claim  that  act  was  in- 
valid, 115  C  554 

bank  failed  to  claim  deduction  for  taxes  on 
property  which  were  clearly  deductible  un- 
der statute ;  held  omission  not  mistake  of 
fact  but  due  to  inadvertence  or  forgetful- 
ness ;  no  refund  allowable,  117  C  196 

mistake  of  fact  occurs  where  some  fact  which 
really  exists  is  unknown  or  some  fact  sup- 
posed to  exist  does  not,  117  C  199 

as  basis  for  refunding  taxes  is  misappre- 
hension arising  from  ignorance,  and  as  dis- 
tinguished from  inattention,  117  C  200 

if  property  owner  with  knowledge  of  facts 
voluntarily  pays  his  taxes  he  cannot  recov- 
er excess  beyond  that  legally  due,  117  C 
388 

to  be  basis  for  refund  for  mistake  in  the 

assessment,  it  must  be  of  taxing  officers 
and  not  made  by  or  attributable  to  owner's 
neglect,  117  C  388 

not  only  actual  knowledge  but  failure  to 

use  means  of  acquiring  it  by  owner,  con- 
stitutes such  negligence  as  precludes  recov- 
ery, 117  C  388 

mistake   in  boundaries   of  land  to  which 

owner  contributed  by  defects  in  lists  filed 
and  negligence  in  not  investigating  valua- 
tion placed  on  lot,  not  basis  for  recovery, 
117  C  388 

obvious  reasons  of  public  policy  require  lim- 
itation of  recovery  of  taxes  because  of  mis- 
take in  the  assessment  made,  117  C  388 

where  debtor  gave  creditor  statement  of  run- 
ning account  between  them,  containing  item 
not  properly  chargeable,  with  check,  stat- 
ing that  its  indorsement  was  acceptance  in 
full  payment,  plaintiff  may  recover  item 
though  he  indorsed  and  deposited  check  in 
ignorance  of  mistake,  118  C  68 

doctrine  of  unjust  enrichment  available  wheth- 
er payment  made  under  mistake  of  fact  or 
law,  123  C  576 

principle  that  condition  precedent  to  recovery 
of  money  paid  by  mistake  is  finding  that 
receiver  ought  not  in  good  conscience  to 
retain  it  not  applicable  in  suit  by  bank 
which  pays  checks  to  presenting  bank  on 
forged  indorsement  of  payee's  name,  123  C 
617 

§  8.  Pleading  and  Evidence;  Presumptions 

may  be  proved  under  general  issue,  to  a  count 
setting  up  implied  promise,  1   R  404 

aliter,  if  promise  is  express,   1   R  404 

replication  of  mistake  to  plea  of  discharge  is 
demurrable,  2  R  296 
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receipt  "in  full   satisfaction  of  all  demands" 

is    discharge   but   is   inadmissible   to   prove 

payment,  1  D  275 
payment  of  bond  not  presumed  from  lapse  of 

less  than  twenty  years,  3  D  289 » 
presumed  after  twenty  years,  3  C  387,  5  C  1, 

36  C  459,  50  C  44 

repelled  by  incapacity  to  sue,  3  C  387 

immaterial    that    party    is    not    guilty    of 

laches,  3  C  387 

payment  of  judgment  after  twenty  years  pre- 
sumed, 5  C  1,  36  C  459,  50  C  44 

repelled  by   insolvency  of  debtor  and  by 

absence  from  State,  5  C  1 

plea  of  payment  is  not  supported  by  proof  of 
satisfaction  by  collateral  thing,  6  C  374 

lapse  of  time  raises  no  presumption  of  pay- 
ment of  life  annuity  during  life,  7  C  420 

presumption  of  payment,  from  lapse  of  time, 
same  in  note  as  in  bond,  8  C  169 

rebutted   by    residence   abroad,   8   C   169, 

176 

onus  on  party  pleading  payment,  8  C  303,  37 
C  559 

parol  evidence  admissible  to  contradict  re- 
ceipt, 9  C  401 

onus   of   proving   it   void   rests  on  party 

claiming  against  it,  19  C  181 

payment  may  be  proved  without  producing 
written  receipt,  14  C  468 

extrinsic  evidence  admissible  to  show  object 

of  receipt,  19  C  300 
payment  of  mortgage  note  not  presumed  when 

against  interest  and  intent  of  purchaser,  51 

C  339 

receipt,  to  operate  as  accord  and  satisfaction 
or  release,  must  be  specially  pleaded,  67  C 
35 

need  not  be  pleaded  specially  where  proved 
merely  to  rebut  claim  of  adverse  possession, 
76  C  146 

part  payment  may  be  taken  advantage  of  un- 
der allegation  of  payment,  77  C  1 

allegation  of  payment  proved  by  showing  re- 
lease of  debt,  77  C  155 

payment  must  be  pleaded  unless  it  can  be  in- 
ferred as  a  legal  conclusion,  81  C  711 

recital  in  deed  of  receipt  of  payment  is  prima 
facie  evidence  thereof  but  not  conclusive, 
84  C  512 

if  one  testifies  that  he  made  payment  and  re- 
ceived receipted  bill,  it  may  be  put  in  evi- 
dence, 85  C  613 

evidence  that  will  rebut  payment  of  a  judg- 
ment twenty  years  old,  87  C  495 

burden  to  prove  is  on  defendant,  87  C  691 
in  action  to  secure  balance  due,  partial  pay- 
ments are  admissible  under  general   denial, 
88  C  73 
receipt  is  only  prima  facie  evidence  of  pay- 
ment, 91  C  1,  104  C  123 
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burden  is  on  one  who  claims  payment  made 

by  a  note ;   presumption  is  that  it  was  not 

taken  in  payment,  93  C  445 
in  action  to  recover  indebtedness  allegation  of 

nonpayment  not  necessary,  100  C  690 
must  be  specially  pleaded,  100  C  690 
burden  of  proof  is  on  the  defendant,   100  C 

690 
receipted  bill  is  only  admissible  to  corrobo- 


rate other  testimony  as  to  payment,  103  C 
583 

indorsements  of  payments  on  note  are  prima 
facie  evidence  of  amount  and  date  of  pay- 
ments,  114   C  200 

decedent's  declaration  to  bookkeeper  that 
check  paid  note  in  full  was  evidence  of  that 
fact,  116  C  729 

defense  of  full  payment  proven,  120  C  695 


PENALTIES 

See  Forfeitures  and  Penalties 
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one  who  has  retired  as  a  teacher  three  years 
before  a  teachers'  retirement  act  was  passed 
does  not  come  under  it,  88  C  436 

statute  de  teachers'  retirement  fund  provided 
that  teachers  pay  in  "five  per  centum  of  an- 
nual salary";  plaintiff's  contract  was  for 
annual  salary  of  $1800  but  attached  was  au- 
thorization for  deduction  of  10  per  cent  as 
"contribution"  on  pain  of  having  contract 
cancelled;  held 

amount    of    salary    contemplated    by    act 

was  sum  due  from  city  to  teacher,  116  C 
505 

that   "contributions"   amounted   to   reduc- 


tion   of    salary    and    amount    thereof    was 
$1800  less  amount  of  contributions,   116  C 
505 
-distinction    between    situation    and    case 


where  city  paid  sum  out  of  his  salary  on  his 
behalf,  as  to  a  charity,  116  C  509 

charter  provided  police  and  fire  commission- 
ers could  retire  anyone  who  in  their  opin- 
ion became  permanently  disabled  with  pen- 
sion, 119  C  155 

boards    could     reasonably    have    formed 

opinion  necessary  for  retirement  of  plain- 
tiffs, 119  C  155 

though  nowhere  in  minutes  was  there  re- 
corded expression  of  board's  opinion,  held 
trial  court  justified  in  conclusion  that  plain- 
tiffs were  retired  by  board  for  permanent 
disability,  119  C  155 

only  burden  on  plaintiffs  to  show  such  a 


cause  actually  existed,  119  C  155 
— and  by  1927  amendment  increasing 
amount  of  pension,  Legislature  did  not  in- 
tend to  do  away  with  provision  that  retire- 
ment should  depend  on  opinion  of  board, 
119  C  155 
-letter  by  clerk  of  boards  to  city  officials 


advising  them  that  boards  had  retired 
plaintiffs  admissible  as  communication  by 
clerk   .vithin  scope  of  authority,  119  C  155 

right  to  and  form  of  judgment  against  board 
of   fire   commissioners   and   its   members   in 


mandamus  to  compel  payment  of  pension, 
120  C  614 

public   officers   presumed   to   have  done   their 
duty  until  contrary  appears,  122  C  650 

rule  sufficient  to  sustain  determination  of 

board  of  fire  commissioners  to  retire  fire- 
man in  absence  of  proof  that  it  acted  arbi- 
trarily, illegally  or  in  abuse  of  discretion, 
122  C  650 

presumption  that  duty  of  board  to  determine 
qualification  essential  to  retirement  has  been 
complied  with  operates  when  it  is  reason- 
ably certain  board  acted  within  scope  of  au- 
thority conferred  by  charter  and  in  absence 
of  proof  that  it  exceeded  that  authority,  122 
C  650 
-the  presumption  exhausts  itself  when  re- 


spondent produces  substantial  countervail- 
ing evidence  sufficient  to  raise  the  issue,  122 
C  651 

— as  where  fireman  when  retired  was  not 
over  sixty  and  board  could  not  reasonably 
have  derived  opinion  that  his  disability  was 
result  of  injury  or  exposure  in  line  of  duty, 
122  C  651 

— vote   to   retire  him   at  half  salary  unau- 
thorized under  charter  and  illegal,  and  ac- 
tion of  board  in  rescinding  that  action  jus- 
tified, 122  C  651 
-no   ratification   or   estoppel   as   to   agree- 


ment void  for  illegality  or  beyond  scope  of 
powers  conferred  upon  a  public  corporation 
or  board  or  commission  thereof,  122  C  660 
pension  for  widow  of  member  of  police  de- 
partment, limited  to  surviving  spouse  who 
shall  have  been  "living  with  him  at  the 
time  of  his  death" ;  held  widow  who  had 
been  living  apart  from  husband  because  of 
his  mistreatment  of  her  not  entitled  to  pen- 
sion, 126  C  654 

basis  for  retirement  salary  is  that  since  July 
1,  1939,  person  must  have  contributed  por- 
tion of  salary  and  must  be  upon  a  regular 
payroll,  129  C  266 
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Pensions 


"in  the  service  of  the  state"  connotes  re- 
ceipt of  regular  salary  in  accordance  with 
payrolls,  129  C  266 

"in  the  service  of  the  state"  in  §  67e  of 

1941  act  given  same  meaning,  129  C  266 

— — basis  for  determining  amount  of  retire- 
ment salary  not  simply  "service  to  the 
state"  but  "years  of  service,"  129  C  267 

unless  person  devotes  at  least  substantial 

part  of  time  to  service  he  cannot  claim  to 
have  given  a  "year  of  service  to  the  state" 
in  that  year,  129  C  267 

where  person  serves  Sta'i  only  on  a  few 
scattered  days  on  a  per  diem  basis  or  where 
no  compensation  received  or  where  it  was 
paid  by  others  than  the  State,  the  year 
would    not    be    included,    129    C    267 

service  of  the  plaintiff  in  Foot  Guard,  as 

voting  machine  commissioner  and  as  trus- 
tee of  state  hospital  not  counted  as  deter- 
mining his  "years  of  service,"  129  C  267 

amendment  to  charter  of  Hartford  concerning 
firemen's  relief  fund,  passed  as  special  law 
in  1921,  covered  whole  subject  and  super- 
seded special  law  of  1911,  129  C  329 


special  law  de  firemen's  relief  fund  makes  no 
provision  for  payment  to  children  where 
fireman  leaves  widow  but  she  later  dies,  129 
C  329 

under  charter  of  Hartford,  held  that  mere  sus- 
pension of  fireman  in  and  of  itself  could 
not  deprive  him  even  temporarily  of  right 
to  retirement,  129  C  419 

under  plain   wording  of   statute   there   is 

not   excepted   from   membership   in   depart- 
ment    employees     under     suspension     upon 
charges,  129  C  419 
-conclusion  strengthened  by  history  of  leg- 


islation and  amendment  eliminating  "mer- 
itorious" from  provision  requiring  "continu- 
ous and  meritorious"  service,   129  C  419 

though  under  retirement  acts  person  eligible 
has  not  vested  right  even  when  he  has  con- 
tributed to  fund,  that  does  not  mean  that 
charter  provision  may  be  overridden  by  mu- 
nicipal board  to  deprive  him  of  pension,  129 
C  419 

under  Hartford  charter,  board  does  not  have 
discretion  as  to  retirement  of  member  after 
twenty-five  years'  service,  129  C  419 


PERFORMANCE 

See  Contracts  §  33 ;  Sales  §  5  ;  Specific  Performance  ; 
Vendor  and  Purchaser  §  6 


PERJURY 


civil  action  for,  is  not  maintainable  without 
previous  conviction,  K  8 

no  action  will  lie  for  suborning  witness  to 
swear  falsely  in  former  cause,  whereby 
judgment  was  obtained  against  present 
plaintiff,  2  D  447 

swearing  falsely  before  church  tribunal  may 
constitute,  2  C  40 

also  swearing  falsely  before  arbitrators,  2 

C  42 

contradictory  testimony  to  be  reconciled  so  as 
not  to  impute,  6  C  189 

falsely  and  corruptly  taking  poor  debtor's 
oath  constitutes,  11  C  410 

Superior  Court  has  no  original  jurisdiction 
of,  40  C  281 

evidence  given  in  action  where  it  is  claimed 
to  have  occurred,  admissible  to  show  mate- 
riality of  testimony,  77  C  201,  93  C  3 

what  determines  materiality;  evidence  affect- 
ing credibility  of  witness  material,  92  C  657 

whether  perjured  testimony  is  material  is  a 
question  of  law ;  may  be  harmless  to  leave 
it  to  the  jury,  92  C  657 

evidence  of  accused's  good  character  limited 
to  reputation  for  truth  and  veracity,  93  C  3 

how  accused  acted  in  former  case  when  de- 
nounced as  a  falsifier,  admissible,  93  C  3 
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conviction  may  rest  on  testimony  of  one  cred- 
ible witness,  but  it  must  be  corroborated 
by  independent  facts  and  circumstances,  93 
C  3 

evidence  on  former  trial  admissible  only  to 
show  materiality  of  testimony;  limited  to 
that  purpose,  93  C  3 

all   such  evidence  may  be  admissible,  93 

C  3 

civil  action  does  not  lie  against  one  who  gives 
false  testimony,  108  C  40 

discovered  since  trial  as  ground  for  new  trial 
for  newly  discovered  evidence,  109  C  324 

perjury  of  plaintiff  as  ground  to  deny  applica- 
tion for  divorce,  110  C  443 

defendant  charged  with  forging  surety's  name 
on  replevin  bond  and  with  falsely  testify- 
ing that  surety  signed  it;  held  testimony 
was  material  where  principal  issue  in  the 
case  was  whether  principal  signed  bond,  119 
C  455 

but  court  was  in  error  in  not  charging  as 

requested  concerning  defendant's  claim  that 
he  so  testified  under  mistaken  apprehension 
and  therefore  without  wilful  or  corrupt  in- 
tent, 119  C  455 

where  State  calls  stenographer  to  give  testi- 
mony on  former  action,  accused  entitled  to 


cross-examine  as  to  other  testimony  to 
show  that  testimony  was  not  material,  119 
C  462 

proper  for  State  first  to  produce  evidence 
showing  materiality  of  false  testimony  and 
then  recall  stenographer  to  produce  evi- 
dence as  to  testimony  given  by  accused,  119 
C  463 

the  materiality  of  a  fact  is  not  to  be  deter- 
mined by  outcome  of  action  in  which  testi- 
mony was  given,  119  C  463 


Perpetuities  §  1 

if  promise  or  payment  was  made  so  that  wit- 
ness would  testify  more  or  less  favorably 
than  he  otherwise  would  have  done,  intent 
to  influence  within  meaning  of  bribery  stat- 
ute exists,   122  C  635 

sentence  in  statute  de  perjury  and  subornation 
of  perjury,  imprisonment  "in  jail  not  more 
than  six  months  or  in  state  prison  not 
more  than  five  years,"  applicable  to  either 
offense,   127  C  719 


PERPETUITIES 

§     1.  In  General;  Construction  of  Statute  and  Rule 

2.  Particular  Cases  under  Statute 

3.  Particular  Cases  under  Rule 

4.  Gifts  to  Charities  ;  Accumulations 

Note  :  Cases  dealing  with  perpetuities,  including  those  arising  out  of 
trusts  and  wills  and  those  concerning  charities,  are  listed  here  rather 
than  under  Trusts,  Wills  or  Charities 


§  1.  In    General;    Construction   of    Statute 
and  Rule 

statute  applies  equally  to  all  gifts,  of  real  or 
of  personal  estate,  60  C  498 

under  statute  words  "immediate  issue  or  de- 
scendants" includes  only  children,  60  C  498, 
66  C  408 

statute  abolishing  Rule  in  Shelley's  Case  had 
no  effect  on  statute,  60  C  498 

court  sustains  both  the  statute  and  the  rule, 
61  C  71 

it  is  immaterial  that  the  persons  who  will  ul- 
timately take  in  possession  property  left  in 
trust  for  a  class,  differ  from  those  who  took 
in  right  at  testator's  death,  provided  their 
time  of  taking  is  not  too  remote,  63  C  300 

common-law  rule  against  perpetuities  remains 
in  full  force  in  this  State,  63  C  304 

void  remainder  will  not  destroy  intermediate 
estate  good  in  itself,  65  C  46,  90,  500,  75  C 
508,  76  C  151,  81  C  34,  83  C  654,  88  C  276 

unless  effect  would  be  to  cause  unintend- 
ed inequality,  65  C  55,  76  C  151,  186 

"vested"  used  in  different  sense  under  rule 
and  under  statute,  65  C  499,  88  C  90 

statute  repealed  June  25,  1895 ;  still  governs 
all  wills  taking  effect  before  that  date,  70 
C  288,  71  C  468,  80  C  82 

power  to  be  exercised  with  regard  to  prohibi- 
tion of  statute,  71  C  466,  81  C  41 

repeal  of  statute  between  date  of  crea- 
tion of  power  and  its  execution  does  not 
render  statute  inapplicable  to  its  execution, 
81   C  41 

devise  or  bequest  which  might  possibly  go 
to  issue  or  descendants  of  persons  unborn 
at  death  of  testator  violates  statute,  71  C 
466 
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possibility  of  violating  statute  makes  provi- 
sion void,  71  C  466,  76  C  185 

validity  determined  by  law  at  death  of  tes- 
tator, 71   C  468 

repeal  of  statute  does  not  affect  validity 

of  provisions  then  in  force,  74  C  519,  80  C 
83,  81  C  34 

postponement  of  payment  not  postponement 
of  vesting,  73  C  64,  74  C  218,  232,  75  C  501 

if  void  clause  would  not  become  effective,  rest 
of  instrument  stands,  74  C  40 

estate  must  vest  in  beneficial  owner  within 
statutory  period;  what  constitutes  vesting; 
sufficient  if  beneficiary  is  ascertainable ;  on 
happening  of  contingency  on  which  remain- 
der depends,  it  vests,  75  C  501 

possession    of    executors    continued    after 

statutory  period  for  purpose  of  sale,  75  C 
501 

provision  for  support  of  child  means  dur- 


ing minority,  75   C  501 
direction  to  convert,  indefinite  as  to  time,  held 
not   to   violate   statute ;   if   it  did,   it   would 
leave  gift  valid,  75  C  502 

men  and  women  are  considered  capable  of  is- 
sue till  death,  76  C  186 

partial  illegality  does  not  invalidate  whole 
provision  unless  inseparably  blended,  76  C 
186,  527,  80  C  29,  83,  83  C  654,  85  C  172, 
86  C  218,  88  C  269,  106  C  627 

law  looks  forward  from  time  limitation  is 
made  to  see  what  may  be,  not  backward  to 
see  what  has  been ;  regards  the  possible, 
not  the  actual,  76  C   189,  85  C  137 

trust,  where  estate  of  cestui  vests  within 
statutory  period,  may  continue  indefinitely, 
76  C  522 
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§  1  Perpetuities 

remainder  void  under  Statute  against  Perpe- 
tuities becomes  intestate,  79  C  617,  80  C  44, 
364 

by  statute,  bequest  in  remainder  after  a  life 
estate,  to  the  descendants  generally  of  tes- 
tator or  of  any  other  person,  is  void,  81  C 
34 

statute  applied  to  wills  executed  and  com- 
ing into  force  before  1895,  81  C  34 

construction  resulting  in  valid  and  operative 
perpetuity  must  be  preferred,  81  C  185, 
87  C  518,  89  C  270 

exercise  of  a  power  by  a  widow  tested  by 
same  rule  as  to  remoteness  as  would  have 
been  used  if  exercised  by  testator,  83  C  5 

power  of  appointment  judged  as  though  per- 
son appointed  was  named  in  the  will  con- 
firming the  power ;  possibility  of  making  in- 
valid appointment  does  not  invalidate  pow- 
er, 83  C  10,  85  C  172 

"heirs,  administrators  and  assigns"  must  be 
taken  as  words  of  limitation  when  any 
other  construction  would  be  bad  under  Stat- 
ute against  Perpetuities,  83  C  12 

an  interpretation  that  would  now  violate  a 
former  Statute  against  Perpetuities  is  not 
sufficient  to  override  clearly  expressed  in- 
tent  of   former   opinion,    83    C   370 

in   interpreting  a   provision   not  formerly 

adjudicated,  the  construction  now  given  to 
Statute  against  Perpetuities  will  be  fol- 
lowed, 83  C  371 

where  gift  over  is  void,  last  recipient  gets 
the  fee,  83  C  384 

construction  which  would  make  gift  void  as 
illegal  perpetuity  is  to  be  avoided  if  lan- 
guage is  fairly  open  to  another  interpreta- 
tion, 83  C  530,  99  C  647,  105  C  98,  125  C 
599 

if  part  of  the  power  exercised  by  will  is  valid, 
it  will  be  upheld ;  otherwise  recourse  must 
be  had  to  intent  of  original  will,  85  C  172 

gift  of  remainder  to  several  in  equal  portions 
makes  independent  provisions ;  alternative 
remainders,  if  independent,  good,  in  so  far 
as  they  do  not  violate  rule,  86  C  217 

a  will  executed  before  repeal  of  Statute 
against  Perpetuities  but  republished  after- 
wards, does  not  come  within  the  statute,  88 
C  286 

provisions  in  contravention  of  Statute  against 
Perpetuities  then  in  existence  are  validated 
when  will  is  ratified  by  a  codicil  enacted 
after  repeal  of  statute,  92  C  408 

rule    covers    equitable    rights    enforceable    by 

specific   performance,   93   C   520 
does   not   affect   the   making   of  contracts 

which   create   no   rights   in   property,   93   C 

529 
adoption  and  continuance  of  common-law  rule 

as  backgrounds  for  our  statute,  93  C  526 
application  to  gifts  of  personalty,  93  C  529 
1602 


effect  of  exception  to  the  rule  where  limita- 
tion is  destructible  by  person  for  time  being 
entitled  to  the  property,  93  C  532 

under  statute  before  1883  phrase  as  to  per- 
sons "at  the  time  of  making  such  'deed  or 
will  in  being"  means  at  death  of  testator, 
103  C  54 

statute  applied  to  all  gifts  of  real  or  per- 
sonal property  which  might  by  any  pos- 
sibility offend  the  rule,   103  C  54 

courts  prefer  a  construction  which  makes  a 
gift  valid,  103  C  122 

hence   if   "issue"    open    to   two    meanings 

one  of  which  would  avoid  statute  this  will 
be  adopted,  103  C  122 

testator  may  restrain  alienation  of  real  estate 
placed  in  trust,  but  not  in  any  event  for 
longer  than  period  of  rule  against  perpe- 
tuities, and,  in  particular  case,  even  a  short- 
er period  might  be  illegal  on  grounds  of 
public  policy,  105  C  261 

rule  against  restraints  on  alienation  distin- 
guished from  rule  against  perpetuities,  105 
C  262 

trust  for  accumulation  must  be  confined  with- 
in period  of  rule  against  perpetuities,  105 
C  281 

if  all  interests  under  trust  are  valid  under 
rule  against  perpetuities  trust  is  valid,  if 
not,  it  fails  in  whole  or  part,  105  C  292 

but  provision  requiring  certain  real  estate 

remain  in  trust  may  be  invalid  as  restraint 
upon  alienation,   105  C  261 

invalid  gift  over  will  not  cut  down  absolute 
vested  interest,  106  C  627 

beneficiaries  of  trust  need  not  be  ascertainable 
at  testator's  death  if  they  will  be  ascertain- 
able within  time  limited  by  rule  against 
perpetuities,   110  C   117 

and  trust  may  continue  beyond  time  lim- 
ited if  interest  vests  within, -110  C  117 

no  rule  limits  duration  of  trust,  if  beneficial 
interests  vest  properly  and  gift  over  to 
charity  in  case  condition  is  not  met  is  also 
good,  112  C  216 

rule  against  perpetuities ;  no  interest  is  good 
unless  it  must  vest,  if  at  all,  not  later  than 
twenty-one  years  after  some  life  in  being 
at  creation  of  the  interest  or  twenty-one 
years  after  period  of  gestation,  121  C  535 

usual   application  to  prohibit  attempts  to 

create  by  limitation,  whether  executory  or 
by  remainder,  future  interests  or  estates 
vesting  of  which  is  postponed  beyond  pre- 
scribed period,  121  C  535 

as  applied  to  trusts,  rule  against  perpetuities 
requires  that  legal  and  equitable  estates 
vest  in  interest,  though  not  necessarily  in 
possession,  not  later  than  end  of  period, 
121  C  535 

rule  has  no  application  to  vested  inter- 
ests ;  it  is  only  when  settlor  attempts  to  cre- 
ate   contingent    future    interests    under    the 
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Perpetuities  §  2 


trust  or  to  take  effect  at  its  termination  that 
the  rule  applies,  121  C  535 
— although  under  the  terms  of  a  trust  the 
legal  title  is  in  the  trustee,  if  equitable  title 
is  vested  in  cestui  and  at  termination  of 
trust  he  is  entitled  to  legal  estate,  there  is 
no  violation  of  rule,  121  C  535 
-discretion   in   trustee   as   to  time  of  pay- 


ment or  distribution  of  principal   does  not 
•  prevent  vesting  if  gift  to  distributees  is  ab- 
solute, 121  C  535 

Statute  against  Perpetuities;  words  limiting 
gifts  to  "immediate  issue"  of  person  in  be- 
ing mean  children  and  not  more  remote  de- 
scendants and  provisions  apply  to  gifts  of 
all  types  of  property,  real  or  personal,  124 
C  448 

word  "issue"  when  used  as  word  of  pur- 
chase and  unaffected  by  circumstances 
showing  different  intent  means  descendants 
of  every  degree,  124  C  449 

is    not    equivalent    of    words    "immediate 


issue"  in  statute  and  cannot  be  given  other 
than  primary  meaning  merely  to  avoid 
statute,  124  C  449 

— so  bequest  of  shares  of  stock  in  trust  to 
children  for  life  and  on  death  to  their  law- 
ful   "issue"    is    void   under    statute,    124    C 
449 
-principle  applied  under  common-law  rule 


against  perpetuities  that  if  gift  vests  in  class 
within  period  it  does  not  offend,  though  it 
might  open  up  to  let  in  after-born  children 
who  might  not  be  able  to  take  by  direct 
gift,  not  applicable  under  statute,  which  is 
imperative,  124  C  449 

— that   statute   was   repealed   subsequent   to 
decision  which  held  that  it  applied  to  both 
real    and   personal    estate,   nil.    sig.,    124   C 
449 
-where     residue     given     to    children    but 


should  any  die  before  twenty-one  then  share 
of  that  one  should  go  to  "issue,"  but  none 
of  them  did  die  before  twenty-one,  invalid- 
ity of  gift  over  did  not  affect  validity  of  gift 
to  children,  124  C  450 

if  two  modes  of  construction  are  fairly  open, 
one  which  will  hold  gift  legal  rather  than  il- 
legal under  statute  will  be  adopted,  124  C 
453 

note  by  Chief  Justice  Maltbie  as  to  the 

rule  existing  before  passage  of  Statute 
against  Perpetuities,  124  C  456 

gift  to  heirs  at  law  to  take  effect  at  termina- 
tion of  intermediate  estate ;  unless  will  in- 
dicates contrary  "heirs  at  law"  means  those 
at  death  of  testator,  thus  avoiding  perpetui- 
ty, 125  C  602 

construction  which  will  create  illegal  per- 
petuity avoided,  125  C  660 

"immediate  issue  of  descendants"  in  Statute 
against    Perpetuities    means    children,    and 


not  grandchildren  or  other  remote  descend- 
ants, 127  C  1 

under  statute  gift  to  "issue"  of  persons  in 

being,  unless  circumstances  disclose  word 
was  used  in  other  than  primary  meaning,  is 
invalid,  127  C  1 

repeal   of  statute   did  not  have   effect  of 

validating  void  provisions  in  wills  of  testa- 
tors who  died  before  repeal,  127  C  1 

where  testator  creates  alternative  remainders 
and  one,  though  earlier  in  point  of  succes- 
sion, is  void  as  perpetuity,  this  will  not  nec- 
essarily invalidate  others,  127  C  1 

where  gift  complete  in  itself  is  valid,  invalid- 
ity of  gift  over  will  not  destroy  the  prior 
gift,  127  C  1 

where  effect  of  invalidity  of  one  provision  is 
to  destroy  a  clearly  disclosed  scheme  if  re- 
mainder of  will  be  given  effect,  other  por- 
tions dependent  on  void  provision  likewise 
fall,    127   C   1 

when  original  will  executed  while  Statute 
against  Perpetuities  in  force  but  codicil,  ex- 
ecuted after  it  was  repealed,  republished 
will,  question  of  validity  governed  by  com- 
mon-law rule  against  perpetuities,  127  C 
123 

§  2.  Particular  Cases  under  Statute 

"on  decease  of  A  then  to  my  heirs  at  law"; 

time  when  "heirs"  to  be  ascertained,  48  C 

293 
if  ascertained  at   legatee's   death,  bequest 

void  as  a  perpetuity,  48  C  293 
devise  to  A  in  fee,  but  to  heirs  of  B,  in  event 

of  A's  death  without  children,  violates  the 

statute,  49  C  473 

gift  to  a  company  to  be  created,  held  not  to 
violate  statute,  51  C  352 

provision  that  children  or  grandchildren  of 
legatees  who  may  die  before  time  of  dis- 
tribution, take  parent's  share,  held  void  as 
against  statute,  52  C  238 

and  power  in  trustees  to  sell  at  discre- 
tion, held  not  sufficient  to  take  case  out 
of  statute,  52  C  238 

bequest  for  erection  of  chapel  in  three  years, 
but  judge  of  probate  authorized  to  extend 
period  to  some  definite  time ;  held  condi- 
tion subsequent,  gift  vested  at  once,  52  C 
412 

provision  that  children  of  deceased  grandchil- 
dren take  parent's  share,  and  widow  of 
grandchild  one-third,  if  there  were  no  chil- 
dren, does  not  violate  statute,  53  C  261 

gift  in  trust  for  life,  remainder  to  be  divided 
into  as  many  shares  as  grandchildren,  one 
share  given  to  each,  children  of  deceased 
grandchild  to  be  counted  as  one  and  take 
parent's  share  per  capita ;  held  void  as 
against   statute,   53   C  566 

1603 


§  2  Perpetuities 


last  clause  held  to  invalidate  whole  be- 
quest to  grandchildren,  but  did  not  invali- 
date trust,  53  C  566 

bequest  of  sum  to  heirs  of  widow  after  her 
death;  held  not  to  vest  at  death  of  testa- 
tor, and  void  under  Statute  against  Perpe- 
tuities, 55  C  256 

child  considered  in  being  from  time  of  con- 
ception, where  it  is  for  child's  benefit,  56  C 
247 

income  to  support  such  of  heirs  of  T  as 
should  be  in  need  of  pecuniar}-  assistance ; 
class  limited  to  persons  living  at  T's  death, 
and  statute  not  violated,  57  C  148 

language  of  bequest  held  not  to  violate  Statute 
against  Perpetuities,  60  C  32 

gift  of  remainder  "to  heirs"  of  beneficiaries, 
held  void,  60  C  499 

"heirs"  in  gift  over  of  remainder,  held  to  be 
used  in  ordinary  sense,  and  not  to  mean 
children;  gift  over  held  void,  61   C  14 

gift  of  estate  in  trust,  income  to  daughter  for 
life,  remainder  to  the  children  or  their  rep- 
resentatives when  the  youngest  should  be- 
come of  age;  held  void  under  Statute 
against  Perpetuities,  61  C  189 

daughter   entitled   to   income  under   trust 

which  terminates  at  her  death ;  fee  vests 
in  her  as  heir  at  law  subject  to  trust,  61  C 
189 

provisions  of  will  giving  sons  a  transmissible 
interest,  and  at  their  decease  to  their  ex- 
ecutors and  administrators,  held  not  to  of- 
fend statute,  63  C  277 

gift  over  to  "grandchildren  and  their  heirs" 
void,  65  C  46 

gift  of  part  of  income  to  widow,  rest  to  chil- 
dren or,  in  case  of  their  death,  to  their 
"heirs  and  legal  representatives" ;  on  death 
of  last  survivor  of  widow  and  children, 
residue  to  go  to  "heirs  and  legal  represent- 
atives" of  children;  trust  contravened  stat- 
ute, 65  C  85 

gift  over  to  children  described,  though  not  in 
being,  upheld,  65  C  228 

gift  over,  after  two  life  estates,  one-third  to 
A  for  life,  provided  second  life  tenant  left 
no  children,  two-thirds  to  children,  and 
"legal  representatives  of  any  who  then  be 
deceased  and  to  their  heirs  forever,"  they 
taking  A's  share  at  his  death,  held  valid,  65 
C  492 

provision  "if  either  of  my  granddaughters  die 
leaving  a  husband"  held  to  mean  one  mar- 
ried when  will  made  and  so  upheld,  65  C 
501 

gift  to  lineal  descendants  of  life  tenants  void ; 
gift  to  heirs  at  law,  in  case  estate  not  fully 
disposed  of,  held  to  mean  those  living  at 
testator's  death,  and  therefore  upheld,  65  C 
512 

trust  for  "G  and  his  family,"  till  G  discharge 
certain   liabilities,   then   to   him   absolutely, 
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upheld;  in  case  of  gift  over  if  donee 
without  issue,"  if  he  have  issue  they  take 
by  inheritance  and  gift  is  good,  66  C  401 

gift  over  to  lawful  heirs  held  invalid,  70  C 
288.  82  C  159,  89  C  214 

quitclaim  to  the  children  of  the  life  tenant 
who  shall  be  alive  at  her  decease  "and  the 
issue  of  any  child  or  children  if  there  be 
any,  their  heirs  and  assigns,  in  equal  shares 
per   stirpes"  void  under   statute,   70   C  637 

as  to  gift  over,  should  A  die  without  leaving 
heirs,  71  C  283 

gift  to  natural  heirs  of  life  tenant  invalid,  71 
C  466,  83  C   10 

gift  to  "'legal   representatives"   of  first  taker, 

73  C  114 

under  statute  devise  of  remainder  in  fee  to 
"heirs  at  law"  void  if  to  be  ascertained  at 
decease  of  life  tenant,  but  valid  if  at  death 
of  testator,   73   C   114,   86   C  610 

gift  over,   vested  remainder   in  balance  a: 
life  estate,  to  "lawful  heirs,"  upheld,  73   C 
655 

where  trustee  to  divide  equally  among  nie: 
and  nephews  "or  their  legal  heirs"  equally 
after  twenty  years,  and  yearly  thereafter 
distribute  income  equally  among  nieces  and 
nephews  "or  those  who  should  legally  rep- 
resent them"  and  after  twenty  years  fund 
to  be  divided  among  nieces  and  nephews  or 
"their  legal  heirs  or  representatives,"  held 
not  to  violate  statute,  74  C  228 

gift  to  "heirs  and  legal  representatives"  of 
life  tenant  held  void,  74  C  516 

gift  over  to  heirs   of  life   tenant  too  remote. 

74  C  519,  76  C  149,  78  C  485,  80  C  44,  363 
gift  to  issue  of  children  who  are  dead  too  re- 
mote, 76  C  185 

"issue"  as  word  of  purchase,  not  inheritance, 

76  C  189 
gift  over  to  to  be  disposed  of  under  laws  as 

to  intestate  estates   invalid, -76  C  447 
gift  to  issue  living  at  death  of  life  tenant  too 

remote,  76  C  448 
gifts  to  heirs  at  law  of  child  living  held  too 

remote,  76  C  522 
gift   over   to  legal   heirs   of  life  tenant,   with 

provisions  for  trust,  should  A  be  such  heir, 

is  void ;   A  could  take  only  as  heir,  79  C 

617 
gift  to  "legal  heirs"  too  remote,  79  C  617,  80 

C  83 
gifts  to  "legal  representatives."  "descendants." 

and  "'family,"  of  persons  living  held  void, 

80  C  29 
testamentary    gift    of    remainder    to    "lawful 

heirs"   of   life   tenant  upon   latter's   decease 

void.  80  C  44 
devise  to  A   for  life  with   remainder  to  A's 

heirs  in  fee  void  under  statute,  80  C  363 
life   tenant,   with   power   of   appointment,   ap- 
pointed to  her  children  living  at  her  death, 

"or  issue  of  any  then  deceased,"  with  power 
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in  each  to  appoint  as  to  his  share,  and,  in 
default  of  appointment  by  them,  remainder 
to  their  heirs ;  gift  to  children  is  good ;  gift 
to  issue  is  not,  but  whole  may  be  treated 
as  class  gift ;  second  power  and  remainder 
over  invalid,  81  C  36 

"immediate  issue"  in  statute  means  children ; 
gift  to  "issue"  not  compliance  with  statute, 
81  C  41 

trust  gift  over  to  grandchildren  of  sons  after 
gift  to  sons  for  life,  then  to  their  wives 
and  children  for  life,  is  void,  81  C  181 

if  gift  over  is  to  "issue,"  meaning  descend- 
ants of  whatever  degree,  it  is  void  under 
old   Statute  against  Perpetuities,  82   C   158 

as  all  appointees  were  living  at  testator's 
death  or  the  immediate  issue  of  them,  Stat- 
ute against  Perpetuities  held  not  violated, 
83  C  5 

verbal  amendment  of  old  statute  held  to  work 
no  change  in  its  legal  effect,  83  C  6 

beneficiaries  more  remote  than  testator's 
grandchildren   held  not   included,   83   C   12 

gift  to  "heirs,  administrators  and  assigns"  of 
children  of  testator,  treated  as  words  of  pur- 
chase, is  void,  83  C  12 

therefore  treated  as  words  of  limitation, 

83  C  12 

gift  on  expiration  of  trust  to  children  of 
grandchildren  who  died  during  trust,  or 
to  great  grandchildren,  void  under  old  stat- 
ute, 83  C  371 

testator's  heirs  are  determined  at  his  death 
as  otherwise  it  would  violate  statute ;  gift 
construed  to  avoid  statute,  83  C  530 

gift  to  heirs  at  law  of  a  niece,  if  she  died 
without  children,  held  to  violate  old  statute, 

83  C  654 

if  "issue"  and  "descendants"  not  used  in  a  re- 
stricted sense,  they  violate  old  statute,  84 
C  391 

if  "heirs"  used  in  sense  of  children  living 
at  testator's  death,  old  statute  not  violated, 

84  C  3% 

bequest  to  heirs  of  life  tenant  on  his  death, 
not  against  old  Statute  against  Perpetui- 
ties, even  though  some  of  them  are  born 
subsequent  to  death  of  testator,  84  C  685 

where  "heirs  at  law"  might  be  children  of 
persons  not  in  being  at  death  of  testatrix, 
gift  is  void  as  against  Statute  against  Per- 
petuities in  1884;  immaterial  that  heirs 
were  in  being  at  death  of  life  tenant,  85  C 
135 

a  gift  over,  treated  as  one  to  a  class,  is 
against  Statute  against  Perpetuities  in  1884, 
if  member  might  possibly  be  within  its  pro- 
hibition, 85  C  135 

devise   to   representatives   of  a   deceased  per* 

son  is  against  statute,  85  C  172 
gift  over  to  legal  representatives  is  now  held 

within  the  old  statute;  a  former  decision  as 


to  contrary  construction  must,  however,  re- 
main,  85    C    172 

gift  to  remote  issue  invalid  under  old  stat- 
ute, 86  C  218 

property  left  to  two  successive  life  estates, 
then  to  six  brothers  and  sisters  equally  or 
to  their  children,  and  if  none,  to  their  is- 
sue ;  gift  to  brothers  and  sisters  and  chil- 
dren valid  under  old  statute ;  to  issue,  in- 
valid, 86  C  218 

under  old  law  if  heirs  at  law  were  determined 
at  death  of  life  tenant,  devise  was  void ; 
if  at  death  of  testator,  good,  86  C  610 

"then  living  lawful  heirs"  means  heirs  living 
at  testator's  death  who  might  be  living  at 
life  tenant's  death,  and  does  not  violate  old 
statute,  87  C  359 

gift  over,  in  case  A  dies  without  issue,  to  "my 
heirs,  exclusive  of  A,"  held  to  mean  those 
who  were  heirs  at  testator's  death,  to  be 
vested  remainders  and  valid,  87  C  517 

gift  to  "descendants"  of  life  tenant  invalid 
under  old  statute,  88  C  269,  292 

devise  for  life,  remainder  in  fee  to  life  ten- 
ant's descendants  held  to  violate  statute  in 
1895,  88  C  292 

"lawful  heirs"  refers  to  heirs  generally  and 
therefore  void  under  old  statute,  89  C  214 

gift  over,  in  case  of  S's  death,  to  H's  chil- 
dren and  their  heirs  in  equal  portions,  held 
not  within  the  statute,  91  C  630 

a  trust  for  a  child  and  his  heirs  held  good  as 
to  child,  bad  as  to  heirs,  because  of  statute, 
93  C  472 

covenant  by  grantee  and  successor  to  recon- 
vey  at  some  future  time,  invalid  under  stat- 
ute then  in  force,  93  C  533 

gift  to  wife  for  life,  then  to  son  for  life,  then 
to  his  heirs ;  last  provision  held  void  un- 
der our  peculiar  statute  in  force  at  date  of 
will,  97  C  245 

gift  over  "to  heirs  of  said  D"  after  his  de- 
cease, void  under  statute  in  force  in  1864, 
102  C  401 

gift  to  daughter  and  after  her  death  without 
issue,  to  her  brothers  and  sisters  and  their 
issue  per  stirpes ;  held  "issue"  meant  chil- 
dren and  therefore  no  perpetuity  created,  103 
C  54 

remainder  to  issue  of  child  void  under  stat- 
ute of  1888,  unless  issue  restricted  to  chil- 
dren, 103  C  122  , 

gift  to  "lawful  heirs"  of  life  tenant;  held, 
under  all  circumstances,  to  mean  children 
and  thus  not  a  perpetuity,  105  C  98 

gift  over  to  "issue"  in  primary  sense  is  void 
under  statute  before  1883,   106  C  514 

but  invalidity  of  remainder  does  not  af- 
fect preceding  life  use  or  alternate  valid  re- 
mainder conditioned  on  lack  of  issue,  106 
C  514 

gift  of  remainder  to  heirs  of  life  tenant  void 
under  former  statute,   116  C  396 
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remainder  interest  became  intestate  es- 
tate, 116  C  396 

gift  of  part  of  residue  to  J  for  life,  part  to 
C  for  life,  on  their  decease  to  go  to  their 
children  or  legal  representatives  of  chil- 
dren if  any,  and  if  none  to  S,  a  religious 
society;  held 

that  irrespective  of  the  meaning  of  "legal 

representatives,"  whether  or  not  the  gift 
over  would  be  void  as  in  violation  of  the 
statute  was  a  matter  of  no  importance,  J 
and  C  having  left  no  children,  and  the  al- 
ternative remainder  to  the  society  therefore 
having  taken  effect,  120  C  477 

that   the   gift   to   the    society   was   for   a 

charitable  purpose  and  not  open  to  the 
charge  of  being  in  violation  of  the  statute, 
120  C  477 

bequest  of  shares  of  stock  in  trust  to  chil- 
dren for  life  and  on  death  to  their  lawful 
"issue"  is  void  under  statute,  124  C  449 

where  residue  given  to  children  but  should 
any  die  before  twenty-one  then  share  of 
that  one  should  go  to  "issue,"  but  none  of 
them  did  die  before  twenty-one,  invalidity 
of  gift  over  did  not  affect  validity  of  gift 
to  children,  124  C  450 

construction  which  will  create  illegal  per- 
petuity avoided,   125   C  660 

so  construction   of   gift   as   life  estate   in 

grandsons  with  remainder  by  implication 
in  their  issue,  which  would  violate  Statute 
against  Perpetuities  in  force  when  will 
made,  not  adopted,  125  C  657 

gift  to  surviving  issue  of  any  legatees  who 
died  before  termination  of  trust  void  as 
perpetuity,  but  gifts  to  legatees  who  sur- 
vived such  termination  were  valid,  127  C 
2 

gifts    to    legatees    who    did    not    survive 

trust  but  left  children,  though  gifts  over  to 
children  were  void,  were  effectual  to  entitle 
representatives  of  their  estates  to  receive 
money,  giving  effect  to  testamentary 
scheme,  127  C  2 

in   another    similar   trust,    representatives 

of  legatee  dying  before  termination  of  trust 
without  issue  did  not  take,  but  those  of 
legatee  who  so  died  leaving  children  took, 
effectuating  intent  that  gifts  should  go  to 
family   stocks,   127  C  2 

§  3.  Particular  Cases  under  Rule 

bequest  to  grandchildren  of  brother,  subject 
to  a  fourteen-year  trust  for  others,  held  not 
to  offend  common-law  rule  against  per- 
petuities, 63  C  299 

gift  over  to  legal  heirs  upheld,  70  C  467,  84 
C  685 

where  beneficial  interest  vests,  postponement 
of  enjoyment  of  income  for  twenty  years 
and  of  principal  for  twenty  years  more  not 
invalidated  by  rule,  74  C  232 
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gift  over  for  education  and  support  of  family 
at  death  of  a  child  good,  75  C  501 

gift  of  income  in  equal  shares  to  A  and  B 
unobjectionable  even  if  it  includes  after- 
born  children,  92  C  508 

not  against  rule  since  it  was  a  gift  to  a 

class  and  vested  in  two  living  at  life  ten- 
ant's death  opening  to  let  in  after-born,  92 
C  508 

a  trust  for  a  child  and  at  her  death  for  chil- 
dren and  children's  heirs,  held  good  as  to 
child  and  separable  from  the  rest,  93  C  472 

bad   as  to   children's  children  because  of 

perpetuities   and  indivisible  as  to  them,   93 
C  472 
-intestate  and  distributed  to  personal  rep- 


resentatives of  testator,  93  C  472 

trust  for  annuity  to  A  for  life,  then  to  A's 
two  children  for  life,  and  then  to  their  sur- 
viving  children   for   life,   not   a   perpetuity, 

105  C  261 

when  testator  having  three  living  grandchil- 
dren established  trust  for  his  grandchildren 
with  provision  that  children  of  any  de- 
ceased would  take  as  a  class,  gift  to  chil- 
dren of  living  grandchildren  valid,  106  C 
627 

vested    in    class    at    death    of   grandchild 

which  would  open  to  let  in  any  after-born, 

106  C  627 

as  to   any   grandchildren  born   after   tes- 


tator's death  gift  to  their  children  would  be 
invalid,  106  C  627 

— but    such   grandchildren    would   take   ab- 
solute estate,  106  C  627 
-invalidity  of  provision   as  to  children   of 


unborn  grandchildren  would  not  destroy 
gift  to  grandchildren  living  at  testator's 
death,  106  C  627 

gift  to  children  of  testator's  sons  at  their 
death,  with  substitutionary  gift  in  nephews 
and  nieces,  must  vest  at  latest  at  death  of 
longest  living  son,   109  C  563 

hence  does  not  violate  rule,  109  C  563 

where  testator  does  not  specify  lives  in  being, 
the  only  period  under  the  rule  is  twenty- 
one  years,  109  C  563 

gift  of  income  at  son's  death  to  his  wife  not 
in  violation  of  rule,  though  trust  may  last 
beyond  time  limited,  110  C  117 

gift  of  remainder  to  son's  "issue"  after  death 
of  son  and  wife  is  invalid  as  it  might  vest 
after  time  limited  by  rule,  110  C  117 

gift  to  "then  living  issue"  after  lives  in  being 
and  twenty-one  years  does  not  offend  rule, 
110  C  150 

common-law  rule  does  not  forbid  gift  to  legal 
heirs  to  take  effect  on  death  of  life  tenant, 
though  born  after  testator's  death,  114  C 
163 

testator  bequeathed  $18,000  to  trust  company 
in   trust   to    pay    income    and    as   much    of 


principal  as  it  deemed  necessary,  it  to  be 
sole  judge,  to  masonic  lodge,  121  L  bdi> 

intention   was   that   beneficial   interest   in 

fund  should  vest  in  lodge  at  testators 
death,  and  it  was  only  delivery  of  posses- 
sion of  corpus  which  was  subject  to  dis- 
cretion of  trustees,  121  C  535 

bequest   did  not  violate   rule,   121    C  MS 

trust  with  income  to  settlor's  daughter  for 
life  and  then  principal  to  "as  many  of  my 
grandchildren  as  shall  survive  my  said 
daughters"  held  to  refer  to  grandchildren 
living  when  trust  created  and  not  in  con- 
travention of  rule,  125  C  599 
gift  to  children  of  grandchildren  for  life, 
~  with  remainder  to  their  children,  void  as 
a  perpetuity,  127  C  116 

children   construed    as   class   to   open   up 

to  let  in  after-born  members ;  cannot  be  con- 
strued in  narrower  sense  merely  to  avoid 
operation  of  rule,  127  C  116 
gift  to  "wife  of  my  said  son"  upon  his  death 
referred  to  wife  he  had  when  will  was 
made  and  testator  died,  and  gifts  over 
upon  her  death  did  not  violate  rule  against 
perpetuities,   127   C  655 

§  4.  Gifts  to  Charities;  Accumulations 

charitable  devise  to  society  not  in  being,  time 
not  limited,  void  as  a  perpetuity,  44  C  55 

trustees  to  manage  bequest  until  charitable 
corporation  chartered ;  held  statute  not  vio- 
lated, 51  C  352 

bequests  to  ecclesiastical  societies  held  to 
violate  statute,  51   C  352 

gifts  to  public  charities  are  favored  by  the 
law  and  courts  of  chancery  will  uphold 
them  if  possible,  51  C  352 

power  given  to  judge  of  probate  to  extend 
time  for  definite  period  for  building  chapel 
held  not  to  violate  statute,  52  C  412 

fund  to  trustees  to  aid  needy  widows  and  or- 
phans of  town  of  W  as  may  need  tempo- 
rary help  to  keep  them  from  being  charge- 
able to  town  as  paupers,  held  to  run  with- 
out limitation  as  to  time  parallel  to,  and 
never  conflicting  with,  statute,  54  C  21 
gift  of  land  to  charitable  company  with  pro- 
vision for  payment  by  such  company  in 
case  of  its  disuse,  to  trustees  for  a  second 
charitable  company,  held  valid,  54  C  342 

such  contingent  gift  over  is  not  void  as 

against    Statute   against   Perpetuities,   54   C 
342 
•since    one    charitable    use    may    be    per- 
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-court   will   take   judicial    notice   that   the 


poor  will  always  be  among  men,  57  C 
284 
bequest  in  trust  "for  the  purchase  of  books 
for  any  public  library  which  may  from 
time  to  time  exist  in  said  city";  language 
of  bequest  held  not  to  violate  statute,  60  C 

32 
charitable    bequest    establishing    the    "Gilbert 
School."    held   not   void   under   the   statute, 

63  C   125 

provision    for    accumulations    of    income 

for  one  hundred  years,  or   longer  in  trus- 
tees' discretion,  held  reasonable   and  valid, 

63  C  125 

•courts    would    restrain    an    unreasonable 


petual  as   well   as  two  or  more,  54  C  342 
gift  to  private  person  after  a  gift  to  a  charity 

must    vest    within    required    period,    54    C 

346 
bequest  to  the  poor  cannot  offend  law  against 

perpetuities,  57  C  284 


accumulation  by  trustees  after  the  one  hun- 
dred years,  63  C  125 
charitable   trusts    not    within    Statute   against 
Perpetuities,  65  C  228,  71  C  135,  74  C  586, 

75  C  83 
limitation  of  one  trust  upon  another  held  not 
unlawful,   there  being  but  one   trustee   and 
but  one  charitable  use,  67  C  554 
trust  for  accumulation  is  limited  by  the  rule; 
if  no  lives  involved,  cannot  exceed  twenty- 
one  years,  89  C  271 
if  will  does  not  direct  expressly  or  impliedly 
an   accumulation   of   income,   and   the  only 
accumulation  was  accidental,  statute  is  not 
violated,  89  C  271 
trusts  for  accumulation  must  be  strictly  with- 
in the  limits  of  the  rule,  93  C  527,  105  C 
261 
whether  trust  for  accumulation  of  income  is 

a  perpetuity,  quaere,  106  C  627 
law    does   not   favor    accumulations    and   will 

not  imply  them.  109  C  7 
even    if    created,    they    will    not    be    en- 
forced   if    imposing    an    unreasonable    re- 
straint on  alienation,   109  C  7 
accumulations    of    income    for    an    extended 
period    may    be    illegal    restraint    and    op- 
posed to  public  policy,   109  C  7 
gift   over,   after   one   to    religious   society,   to 
3  such  of  inhabitants  of  certain  town  as  may 
from  time   to   time   associate   for   the   pur- 
pose of  maintaining  public  worship,  is  one 
for  charitable  use;  is  not  therefore  within 
rule,  109  C  529 
provision   in    will    of   testator    dying    in    1926 
for  accumulation  of  income  till  1950  is  void, 
109  C  563 

period    was    not    measured    by    lives    and 

was    more    than    twenty-one    years,    109    C 

563 
but,    though    this    was    void,    substantive 


gift   to    which    it    was    attached    should    be 
sustained,  109  C  563 
— thus  gift  of  principal  on   death  of  testa- 
tor, to   sons,   and  provision  that  they  take 
income    after    1950    was    sustained,    though 
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income  up  to  1950  became  intestate,  109  C 
563 
-possibility    of    violation    of    rule    makes 


gift  void,  109  C  568 
trust  need  not  be  restricted  to  any  period  of 

time ;    reasonable    accumulation    of    income 

permitted    where    beneficiary    is    a    charitv, 

112   C  216 
gift    to    accumulate    and   go    to   town   if 

bridge   built   in   twenty-five  years   is   good, 

112  C  216 
-so  is  gift  over  to  another  charity  if  con- 


ditions not  fulfilled,  112  C  216 

ordinarily  accumulation  not  lasting  beyond 
rule  fixed  for  perpetuities  is  good,  112  C 
481 

but  court  may  find  it  bad  as  opposed  to 

public    policy    because    of    special    circum- 
stances, 112  C  481 
-rule   as   to   accumulation   does   not   apply 


to  charities,  but  courts  may  curb  them  on 
ground  of  public  policy,  112  C  489 

accumulation  held  not  against  public  policy 
where  amount  and  time  to  run  not  unrea- 
sonable, 112  C  481 

rule  against  accumulations  does  not  apply  to 


gifts   to   an   educational   association,    113   C 
200 

in  case  of  gift  to  charity,  rule  against  ac- 
cumulation does  not  apply ;  court  may  take 
remedial  measures  if  unreasonable  condi- 
tion results,   113  C  200 

gift  of  part  of  residue  to  J  for  life,  part  to 
C  for  life,  on  their  decease  to  go  to  their 
children  or  legal  representatives  of  chil- 
dren if  any,  and  if  none  to  S,  a  religious 
society;  held 

that  irrespective  of  the  meaning  of  "le- 
gal representatives,"  whether  or  not  the 
gift  over  would  be  void  as  in  violation  of 
the  statute  was  a  matter  of  no  importance, 
J  and  C  having  left  no  children,  and  the 
alternative  remainder  to  the  society  there- 
fore having  taken  effect,  120  C  477 
-that   the    gift   to   the   society   was    for    a 


charitable  purpose  and  not  open  to  the 
charge  of  being  in  violation  of  the  statute. 
120  C  477 
where  income  of  trust  can  be  distributed  only 
to  charitable  purposes,  fact  that  its  dura- 
tion is  unlimited  in  time  does  not  make  it 
invalid,  123  C  549 


PERSONAL  PROPERTY 

See  also  Accession  ;  Confusion  of  Goods  ;  Fixtures  ;  Gifts  : 
Mortgages  §  35 ;  Possession  §  1 ;  Sales 


dividends  on  turnpike  stock  are,  4  C  187 

so  also  damages  for  land  taken  for  high- 
way, 4  C  188 

a  building  is  personal  property  when,  19  C 
165 

leasehold  for  nine  hundred  and  ninety-nine 
years  with  annual  rent  is,  33  C  317,  49  C 
28 

manure  in  heaps  on  public  street  is ;  regarded 
as  abandoned  by  owners,  37  C  506 

one    raking    it    into    heaps    is    owner    as 

against  person  then  taking  it,  37  C  506 

mortgagee's  interest  is  personal  estate,  46  C 
245 

under  statute,  personal  property  treated  as 
realty  so  far  as  mortgages  of  it  are  con- 
cerned, 51   C  483 

trees  bought  standing  become  personalty  after 
severance,  51  C  503 

debt  due  under  policy  from  insurance  com- 
pany keeping  agent  and  property  in  New 
York;  held  situs  is  there,  56  C  182 

an   assignment   valid   there   is   also   valid 

here,    56   C    182 

an  assignment  at  common  law  for  benefit  of 
creditors  in  another  State,  good  there,  pass- 
es title  to  a  debt  due  here,  61   C   154 

though  debt  assigned  had  been  subse- 
quently attached  here,  61   C  154 
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right  of  owner  to  recover  from  bona  fide  pur- 
chaser of  one  who  has  secured  property 
wrongfully,  74  C  18 

transmission  of  title  at  death  is  determined 
by  law  of  owner's  domicil,  76  C  621 

power   of   State   where   its    situs   actually 

is,  76  C  621 

effect  of  replacing  property  involved  in  trans- 
action by  other  similar  property  purchased 
with  proceeds  of  first,  with  regard  to  right 
of  replevy,  79  C  435 

note  and  mortgage  security  is,  81  C  421,  85  C 
490 

whether  title  to  personal  property  can  be  ob- 
tained bv  adverse  possession,  quaere,  82  C 
334 

one  buying  land  with  knowledge  that  there 
is  personal  property  on  it  claimed  by  an- 
other is  put  upon  inquiry,  82  C  681 

copper  wire  attached  to  tracks  of  a  railroad 
is  real  estate,  not  personal  property,  83  C 
287 

retention  of  personal  property  after  sale  good 
between  parties,  86  C  372 

void    as   to   creditors    of   vendor    without 

notice  and  bona  fide  purchasers,  86  C  372 

small  tool  house  placed  on  land,  with  under- 
standing that  it  is  to  remain  personal  prop- 
erty, stays  such,  86  C  536 


what  elements  determine  whether  personal 
property  becomes  fixtures,  87  C  129 

sale  of  building  to  be  immediately  removed  is 
sale  of  personal  property,  88  C  1 

situs  of  personal  property  for  taxation  is  resi- 
dence of  the  owner,  92  C  316 

unpublished  compilations  of  items  of  informa- 
tion from  sources  open  to  others,  97  C  161 

records  of  insurance  agency,  97  C  161 

passage  of  title  at  death  and  imposition  of 
succession  tax  as  affected  by  actual  situs 
rather  than  domicil  of  owner,  105  C  192 

tangible  and  intangible  personal  property 

distinguished,  105  C  192 
-property  tax  on  latter  may  be  imposed  at 


owner's  domicil  and  perhaps  elsewhere,  105 
C  192 

— federal,  state  and  municipal  bonds  re- 
garded for  taxation  as  tangible ;  so  coins 
and  banknotes,  105  C  192 
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! not    so,    interest    in    litigated    partnership 

stock  represented  by  certificates  held  else- 
where, proceeds  of  life  insurance  policy, 
savings  accounts  in  banks  out  of  State  or 
bonds  secured  by  mortgage,  105  C  215 

bonds  secured  by  mortgages  on  land  in  anoth- 
er State  are  property  at  residence  of  owner, 

106  C  526 

right  to  receive  income  of  a  trust  is  property, 

107  C  1 

its  situs  is  domicil  of  beneficiary,  107  C  1 

water  mains  held  to  be,  107  C  520 

same  property  may  be  real  as  between  mort- 
gagor and  mortgagee  and  personal  as  be- 
tween mortgagor  and  vendor,  124  C  65 

ownership  of  property  involves  right  to  exer- 
cise to  some  extent  dominion  over  it ;  in 
particular  State  involves  right  to  exercise 
such  dominion  in  that  State,  127  C  107 


PHYSICAL  EXAMINATION 

See  Trial 


PHYSICIANS  AND  SURGEONS 

§     1.  In  General;  Compensation 

2.  Right  to  Practice 

3.  Negligence  and  Malpractice 

See  also  Contraception;  Dentists;  Evidence  §  93(2)  ;  Optometrists 

and  Opticians 


§  1.  In  General;  Compensation 

in  action  to  recover  value  of  professional 
services,  value  to  be  proved  by  physician  is 
ordinary  price ;  not  bound  to  prove  value 
of  services  to  defendant,  64  C  432 

if  defendant  relies  on  want  of  skill,  bur- 
den of  proof  in  establishing  such  negligence 
is  on  him,  64  C  432 

if  services  for  which  recovery  is  sought  are 
performed  by  a  substitute,  pleading  should 
so  state,  72  C  391 

one  is  under  no  legal  obligation  to  furnish 
another  with  medical  care ;  not  liable  for 
services  unless  expressly  or  impliedly  prom- 
ised to  pay,  97  C  505 

mere  request  to  attend  the  injured  person  not 
enough  to  fix  liability,  97  C  507 

action  by  physician  for  services  rendered  to 
child  injured  by  defendant's  automobile;  re- 
covery upheld,  99  C  162 

• express  promise  to  pay  by  defendant  not 

within  Statute  of  Frauds,  99  C  162 

• reliance    on    defendant's    promise    to    pay 

constitutes  a  valid  consideration  in  law,  99 
C  163 

action  of  this  character  maintainable  on 

common  counts,  99  C  163 


wife  not  liable  for  operation  of  plastic  surgery 
to  improve  husband's  appearance  unless  rea- 
sonable and  necessary,  100  C  163 

licensed  osteopath  is  a  "physician"  under 
Workmen's  Compensation  Act,  101  C  169 

his    expense    recoverable    provided   he   is 

"competent,"  101  C  169 
-his    competency    to    treat    the    injury    in 


question  is  to  be  determined  from  all  the 
facts,  101   C  169 

right  of  recovery  at  common  law  under  stat- 
ute where  physician  treats  a  married  wom- 
an, 103  C  596 

that  professional  man,  as  doctor  or  lawyer, 
discharged  his  full  duty,  is  presumed,  105  C 
436 

standard  of  professional  duty  explained,  105 
C436 

in  action  for  fees,  burden  is  on  defendant  to 
show  breach  of  duty,   105  C  436 

where  attending  physician  is  charged  with  un- 
due influence  in  securing  testamentary  gift, 
burden  is  on  him  to  disprove  it,  108  C  572 

where  physician  was  on  confidential  terms 
with  patient  and  did  not  render  bill  for  sev- 
eral years,  whether  he  could  recover  for 
services  question  for  jury,  109  C  507 
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effect  of  two  payments  of  small  sums  as 

removing  bar  of  Statute  of  Limitations,  109 
C  507 

action  for  compensation  for  services ;  burden 
of  proof  satisfied  by  presumption  that  phys- 
ician discharged  his  duty ;  defendant  must 
establish  contrary  by  preponderance  of 
proof,  113  C  484 

ruling  that  local  doctor  not  qualified  to  ex- 
press opinion  as  to  reasonableness  of  charg- 
es of  surgeon  for  operation  in  New  York, 
upheld,  114  C  370 

evidence  of  nature  and  extent  of  services  and 
of  standing  of  physician  to  be  regarded  in 
determining  reasonableness  of  charges,  115 
C  457 

award  for  services  in  compensation  cases,  117 
C  282 

information  acquired  by  physician  in  his  pro- 
fessional capacity  is  not  privileged,  120  C 
161 

attending  physician  included  among  those  as- 
sumed to  have  special  opportunities  for  ex- 
erting influence,  122  C  627 

statute  forbidding  use  of  drugs  or  instruments 
to  prevent  conception  (§  6246,  Rev.  1930) 
and  accessory  statute  (§  6562,  Rev.  1930) 
do  not  permit  physician  to  prescribe  con- 
traceptives though  pregnancy  may  result  in 
death  or  serious  injury  to  health,  129  C  84 

where  physician  rendered  decedent  services 
over  period  of  years  and  no  bills  were  ren- 
dered or  payments  made,  all  items  back  of 
six  years  barred  by  statute,  129  C  541 

§  2.  Right  to  Practice 

construction  of  a  contract  that  a  physician 
should  not  practice  within  a  certain  area; 
contract  held  good,  87  C  23 

certificates  to  practice  medicine  confer  valu- 
able property  right  which  cannot  be  taken 
away  without  due  process,  103  C  65 

may  be  revoked  by  department  of  health 

without  notice  or  hearing,  since  constitu- 
tional rights  are  preserved  by  right  of  ap- 
peal to  the  Superior  Court  before  final 
judgment,  103  C  65 

fraud  as  to  educational  qualifications  suf- 
ficient ground  for  revocation,  103  C  65 

a  request  to  department  of  health  by  four 
surviving  members  of  examining  board  for 
revocation  of  doctor's  certificate  is  sufficient, 
where  fifth  member  is  dead,  103  C  65 

method  of  licensing  in  this  State  places  heavy 
responsibility  on  examining  board  of  vari- 
ous schools,  103  C  65 

immediate  revocation  on  ground  of  fraud  with 
later  hearing  proper  in  view  of  danger  to 
public,  103  C  65 

nature  of  appeal   and   function  of  court, 

103  C  65 

judgment  sustaining  action  of  medical  board 
in  revoking  license  is  one  in  rem,  108  C  45 
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on   prosecution   for   practicing  without   a 

license,  validity  of  proceedings  for  revoca- 
tion not  open  to  question,  108  C  45 

revocation  of  license  to  practice  by  medical 
board  on  ground  of  fraud  in  procuring  it, 
without  hearing,  invades  no  constitutional 
rights  where  appeal  is  given  and  hearing 
had,  108  C  74 

requirement  of  graduation  from  "reputa- 
ble" school  means  one  which  is  worthy  of  a 
good  repute,   108  C  74 

what  constitutes  medical  college;  evidence  ad- 
missible on  issue  of  fraudulent  representa- 
tion, 108  C  74 

representation  by  applicant  for  license  that 
he  was  graduate  of  a  certain  college  is 
fraudulent  where  he  had  really  paid  for 
privilege  of  examination  and  received  "hon- 
orary diploma,"  108  C  84 

surrender  of  license  to  practice  medicine  on 
charge  of  fraud  in  securing  it  as  effective 
as  a  revocation,  108  C  86 

when   made   to   grand   jury,    investigating 

fraud,  medical  examining  board  and  state 
department  of  health  will  not  be  ordered  to 
restore  it,  108  C  86 

where  applicant  for  license  had  made  an  hon- 
est attempt  to  qualify  and  was  bona  fide 
graduate  of  certain  medical  college,  failure 
to  disclose  its  disreputable  character  held 
not  fraudulent,  where  members  of  board 
must  have  known  all  about  it,   108  C  88 

representation    "graduate   of   high   school, 

one  year  college  work"  held  to  mean  one 
year  in  high  school  spent  on  studies  ordi- 
narily taught  in  college,  108  C  88 

investigation  authorized  by  statute  to  deter- 
mine fitness  to  practice  is  administrative, 
116  C  409 

function  of  boards  to  determine  educational 
qualifications  of  those  desiring  to  practice 
healing  arts  or  medicine  are  valid  and  do 
not  involve  improper  delegation  of  power, 
116  C  416 

mandamus  to  compel  commissioner  of  public 
health  to  issue  certificate  of  registration  to 
practice  medicine;  plaintiff  precluded  from 
relitigating  questions  determined  by  former 
judgment  after  his  license  had  been  re- 
voked, 126  C  214 

§  3.  Negligence  and  Malpractice 

general  averment  in  malpractice  action;  par- 
ticular acts  admissible,  5  D  269 

ignorance,  how  shown,   5   D  269 

want  of  medical  education  admissible  to  re- 
but evidence  of  professional  standing,  5  D 
271 

physician  liable  for  want  of  ordinary  dili- 
gence ;  also  for  want  of  ordinarv  care  and 
skill,  9  C  216 

test  of  reasonable  and  ordinary  skill  and  dili- 
gence is  the  degree  and  skill  of  other  physi- 


cians  in  the  same  general  neighborhood  and 
same  line  of  practice,  63   C   169 

rules  and  practice  of  allopathic  school  not 

a   test   of   the   treatment   of   a   homeopathic 
physician,  63  C  169 

immaterial  that  patient  is  an  infant  incapable 

of   contracting   and    physician   is   called   by 

the  father,  63  C  172 
verdict  for  $2000  not  excessive  in  action  for 

malpractice  in  failing  to  diagnose  shoulder 

dislocation,  87  C  707 

same  state  of  facts  may  give  rise  to  action 
against  doctor  for  negligence  and  action  for 
breach  of  contract ;  and  each  is  governed 
by  appropriate  statute  of  limitation,  103  C 
716 

leaving  broken  piece  of  instrument  in  bone 
of  nose  upon  which  surgeon  was  operating 
as  negligence,  106  C  366 

test  of  care,  skill  and  diligence  required  of  a 
specialist,  106  C  366 

when  expert  testimony  is  essential  in  an  ac- 
tion against  surgeon  for  malpractice,  106  C 
366 

physician  cannot  ordinarily  be  charged  with 
negligence  in  absence  of  expert  testimony, 
unless  want  of  skill  is  obvious,  111  C  482 

leaving   to    jury    to   say    whether   dentist 

should  disinfect  wound  improper,  111  C  482 
-question    whether    professional    man    has 


performed  duty  not  altogether  applicable  in 

action  for  malpractice,  111  C  482 

— that      treatment      operated      unfavorably 

raises  no  question  of  negligence,  111  C  482 

-duty  of  patient  to  conform  to  treatment 


and  directions  and  failure  to  do  so  as  de- 
fense, 111  C  482 

presumption  that  professional  man  has  dis- 
charged duty  not  applicable  to  malpractice 
case,  111  C  482 

distinction  between  general  practitioner  and 
specialist,  111  C  482 

negligence  of  surgeon  in  tonsil  operation  held 
question  of  fact,  112  C  407 

effect  of  inconsistent  statements  of  expert  wit- 
ness on  direct  and  cross-examination,  112  C 
407 

necessity  of  such  testimony  in  action  for 

malpractice,  112  C  410 

no  requirement  that  surgeon  exercise  such  a 
degree  of  care  and  skill  as  to  enable  him  in 
all  cases  to  operate  successfully  and  effect 
cure,  113  C  484 

consent  of  plaintiff  to  undergo  operation  for 
tumor  covers  lesser  operation  if  removal  of 
tumor  proves  during  operation  to  be  haz- 
ardous, 113  C  484 

in    malpractice    case,    plaintiff    in    chief  must 

support    allegations    before    defendant  need 

produce   evidence ;    preponderance   of  proof 
is  ultimately  on  plaintiff,  113  C  484 
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presumption  that  physician  discharged  duty 
has  to  do  with  burden  of  proof  and  is  not 
evidence,  113  C  484 

charge  that  result  of  operation  was  not  as  fa- 
vorable as  hoped  for  raises  no  presumption 
of  want  of  proper  care,  correct,  113  C  484 

that  plaintiff  received  payment  from  State  for 
injuries  received  in  line  of  duty  no  defense 
to  action  against  surgeon  for  malpractice 
in  treating  injuries,  115  C  563 

analogy  to  compensation  law,  115  C  563 

.test  of  care,  skill  and  diligence  of  physician; 
different  schools  of  practice ;  same  general 
neighborhood  and  same  general  lines  of 
practice,  115  C  563 

test  is  not  restricted  to  town  or  city  in 

which  services  were  rendered  and  it  may 
not  be  sufficient  if  physician  exercises  only 
degree  of  skill  possessed  by  others  in  his 
community,   115   C  563 

expert  witness  familiar  with  practice  in  this 
State  in  use  of  plaster  casts  permitted  to 
give  opinion  as  to  use  of  proper  skill  by 
defendant,  though  not  of  same  locality,  115 
C  563 

in  actions  of  malpractice  where  there  is  no 
medical  testimony  the  court  may  rule  that 
there  is  not  sufficient  evidence  to  go  to  the 
jury  or  to  sustain  a  plaintiff's  verdict,  116 
C  13 

needle  broke  in  plaintiff's  jaw  and  issue  of 
defendant's  negligence  in  aftercare  was  sub- 
mitted to  jury  without  medical  testimony ; 
held  verdict  for  plaintiff  should  have  been 
set  aside,  116  C  13 

measure  of  duty  of  specialist  to  patient,  119  C 
300 

while  evidence  might  have  justified  jury  in 
finding  that  defendant  failed  to  use  proper 
care  in  not  seeing  plaintiff  more  promptly 
after  being  informed  of  her  condition,  there 
was  no  definite  testimony  that  earlier  treat- 
ment would  have  avoided  her  subsequent 
condition  and  verdict  for  her  properly  set 
aside,  119  C  300 

duty  to  use  care  and  skill  arises  where  physi- 
cian undertakes  to  treat  patient  even  in  ab- 
sence of  contract,  119  C  406 

action  may  lie  in  tort  or  contract,  if  there 

is  one,  119  C  406 

malpractice  for  removing  moles ;  if  lack  of 
consent  was  established  removal  of  moles 
was  trespass  entitling  plaintiff  at  least  to 
nominal  damages ;  charge  that  both  lack  of 
consent  and  special  damages  alleged  must 
be  proved,  erroneous,  119  C  492 

but    as    prejudice   to   plaintiff    limited   to 

loss  of  verdict  for  nominal  damages  and 
costs  it  was  not  reversible  error,  119  C  492 

and  rule  for  assessment  of  special  dam- 
ages, limiting  them  to  result  of  unauthor- 
ized operation  without   intervention  of  any 
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improper  act  by  plaintiff,  stated  with  suffi- 
cient clearness,  119  C  492 

■ plaintiff  not  permitted  to  impeach  testi- 
mony of  own  witness  by  showing  latter 
member  of  same  medical  society  as  defend- 
ant, blanket  insurance  of  society,  etc.,  119 
C  492 

medical  society  may  properly  investigate  mal- 
practice claim  and  defend  member,  119  C 
492 

but  may   not  prevent   attendance   of  wit- 
ness or  suppress  evidence,   119  C  492 

but   such   conduct   would   not   supply   the 

place  of  necessary  expert  testimony,  nor 
would  it  be  relevant  unless  shown  to  have 
influenced  testimony  actually  given,  119  C 
492 

malpractice ;  claim  that  sinus  developing  after 
delivery  of  child  could. have  been  avoided 
if  obstetrician  had  promptly  visited  plaintiff 
after  complaints  made  on  return  from  hos- 
pital, 121  C  324  and  see  Charge  to  Jury 

sufficient  to  charge  jury  usual  rule  as  to  prox- 
imate cause,  122  C  136 

surgeon  who  performs  operation  not  liable,  as 
matter  of  law,  for  negligence  of  other  physi- 
cians, nurses  or  internes  in  hospitals  in  the 
aftertreatment,  unless  he  specially  under- 
takes it,  127  C  279 


— so  where  gauze  was  inserted  at  operation 
and  not  removed  during  aftercare,  surgeon 
not  liable  for  injury  therefrom  where  no 
contractual  duty  of  aftercare  shown  or  that, 
under  situation,  surgeon  owed  duty  of  after- 
care, 127  C  280 
-plaintiff   has   burden   of   proving   that  de- 


fendant failed  to  exercise  that  degree  of  care 
ordinarily  exercised  by  physician  in  same 
line  of  practice  in  general  neighborhood,  127 
C  281 

— duty  could  be  established  by  expert  evi- 
dence as  to  practice  of  surgeons  in  com- 
munity in  like  cases  and  that  operating  sur- 
geon also  personally  performed  aftercare, 
127  C  282 
-or  plaintiff  could  prove  facts  establishing 


such  obvious  gross  lack  of  care  as  to  afford 

almost  conclusive  inference,  127  C  283 
malpractice  may  refer  to  single  act  or  course 

of  treatment,  127  C  380 
application  of  statutes  of  limitation  to  actions 

for  malpractice,  127  C  380  and  see  Limita- 

ion  of  Actions 
action  of  malpractice  is  of  hybrid  nature ;  may 

be  viewed  as  based  on  negligence  or  upon 

breach  of  contract,  127  C  385 


PICKETING 

See  Labor  Unions 
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